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Carte  v.  Ball.  496 

Carte  v.  Carte.  174 

Caftledon  v.  Turner.  257 


Catcott,  ex  parte, 
Caverley  v,  Dudley. 
Chandos  Duke  of  and  Lyon. 
Church  and  Bifhop. 
Clarke  and  Flanders. 
Clarke  v,  Sewell. 
Colegrave  v,  Jufon. 
Collier  andl^WiGt, 
Collins  and  Sherman. 
Confet  and  Toomes. 
Conway  and  Stapleton* 
Cooke  and  Gwyn, 
Cooke  and  Sibley. 
Cooke  and  Smith. 
Coomes  V.  Filing. 
Corbet  and  Powis. 
Corbet  andSncKon, 
Cotton  and  Garth. 
Coulfon  V.  White. 
Cowper  and  Stiles. 
Cox  and  Harding, 
Cox  and  Lee. 
Crabtree  v.  Bramble. 
Creffy  and  Hildyard. 
Crew  i^WFurnival, 
Crichton  v.  Symes. 
Crook  and  Hawkins. 
Croxallj  ex parte^ 

D. 

Dalway  and  Eafli. 
Darley  /y.  Darley. 
Darley  and  Rattray. 
Deacon  v.  Smith. 
De  Grey  v,  Richardfon. 
Demurrers  and  Pleas. 
Denfliaw  Banks. 
Dethick  and  Stevens. 
Dobbins  v>  Bowman. 
Done  v.  Peacock. 
Dormer  and  Ekins. 
Dormer  v,  Fortefcue. 
Doughty  a7id  Blount. ' 
Dove  and  Bridgeman. 
Drakeford  v.  Wilks. 
Draper  and  Buck. 
Dudley  and  Caverley, 
Duffield  Forward. 
Durfton  ami  Brown. 


Page%lJj^ 

416 
691 
509 
96 
197 

3*9 
261 

727 

689 

57^ 
378 
676 

556 
369 
75* 
21 
692 

583 
419 
680 

3c>3 
83 
61 

594. 

^39 


53^ 
3991 
724; 
32: 
469 
17,  70, 

5- 

39 
408 

72dj 

534 
124 
48 1| 
201! 


535 
63J 

55! 

^3^ 


Names  of  the  Cafes, 


Eagcll  V.  Haywood  Page  352 

Edwards  and  Hume.  450,  693 
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Hartop  V.  Hoare. 
Harvey  v.  Aftiley. 
Harwood  and  Skip. 
Hawkey  Stribley. 
Hawkins  v.  Crook. 
Hawley  v*  Taylor. 
Haws  V,  Haws. 
Hay  V.  Hay. 

Hay  ward  ««fi?Weavers  Company.  362 
Haywood  and  Edgell.  352 
Head -y.  Head.  295,511,547 

720 
630 
695 
213 

ICX 


721 
4>5 

303 
245 
798 

583 
304 
722 
542 
271 

195 

44 
607 
564 
275 

594 

815 

524 
^34 


Head  and  Marfli. 
Heams  v,  Bance. 
Hearle  v,  Greenbank 
Hearn  v.  Barber. 
Heath  v.  Perry. 
Heli  (in  the  matter  of)  alunatick.  635 
Hellier,  ex  parte,  798 
Hicks  V,  Hicks.  274 
Hildyard  v.  Creffy.  303 
Hoare  and  Hartop.  44 
Hogan  a  lunatick  (in  the  matter  of), 

813 

Holt       Birch.  726 

Honey  ajid  Lawley.  278 

Honeywood  v.  Selwin,  276 

Hooper       Lawley.  278 

Holkins  a?id  Woodhoufe.  22 

A  3  Huey 


Ta  B  L  E  of  the  Names  cf  the  Cafes, 


Haey  and  Skip. 
Hume  V,  Edwards. 


J. 


Jackfon  and  Madox. 
James  ami  Afiierihurfl:. 
Jeffreys  v.  Jeflreys. 
Jerningham  <y.  Glafs. 
Jefus  College  v,  Bioome. 
Incledon  v>  Northcote. 
Jolinfon  "J.  Brovvri. 
johnfon  ami  Worfeley. 
Johnfon^  e.'c  parte, , 
Jones  V.  Jones. 
Joynes  Statham. 
Jufon  ami  Coiegrave. 

K. 


iCemp  V*  Mackrcll.  ^ 
Kennedy  ^.7^/  Burdon, 
King  V,  Mariffall, 

'  Plvm{ 


Page  c)l 
450,693 


406 
270 
1 20 
409 
262 
4^0 
I 

761 

559 
217 
388 
197 


i  1O5 


Knight  v>  Lord 


739 

102 

4-30 


Lacon  Mertlris. 
Lacon  V,  Briggs. 
Lampley  v.  Blower. 
Lawley  v.  Hooper. 
Lawtou  Lawton. 
Lee  a?2d  Wiiliam. 
Lee  V*  Cox. 
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CASES 


C     A     S  E 

ARGUED  AND  DETERMINED  IN  THE  TIME  OF 


Lord  Chancellor  H  A  R  D  W  I  C  K  E. 


John/on  V.  Brown,  November^,  ^743»  Cafe  r. 

A Bill  was  brought  for  an  account  by  a  creditor  of  a  bank-  where  the  de- 
rupt  againft  the  affignees.  ^f"^^"^ 
.    rtu        n-    °  -  r         J       •         11    t  •         r  1      ail  the  equity  ot 

Ihe  affignees  put  in  an  aniwer  denying  all  the  equity  of  the  a  bill,  and  the 
l)ill,  .and  the  plaintiff  brought  the  caufe  to  a  hearing,  on  bill  and  plaintiff  brings 

anfwer  only  the  caufe  to  a 

Lord  Hardwich  \v^or\  the  merits  difmiiTed  the  bill  with  cofts  and"nfweroniy, 
to  be  taxed*,  for  he  faid  the  plaintiff  in  this  cafe  avoided  re-  inordertogetoff 
plying,  in  hopes  of  faving  cofts,  and  that  he  would  not  en- 
courage  a  pradice  which  was  done  merely  to  get  off  with  forty  mimng  ±e  bill 
ftiillings  cofts;  for.  if  a  motion  had  been  made  to  difmifsthe  upon  the  merits, 
bill  for  want  of  profecution,  the  plaintiff  knew  the  defendant  taxed, 
would  have  been  intitled  tofull<;ofts  (i). 

{\)  Fide  ante  z  \o\, 


Lacon  V.  MertwSf  November  9,  1743* 

ZO  HN  Hay  and  Elizabeth  hk  wik^  the  heir  and  devifec  cf    ^^^^  ^* 
Simon  Degge  deceafed,  being  feifed  in  right  of  Elizabeth  of  ^     1  wjlf.  j 
rs  lands  in  Derbyjhire^  held  by  leafe  from  the  dean  of  Lin'  iVa.  312. 
icoln  to  the  faid  Simon  Degge  and  his  heirs  for  three  lives,  inz,  Lord  Hardwicke 
•the  life  of  Simon  Degge,  Elizabeth  his  wife,  and  the  faid  E/i-  ""^J^^^^  thiT* 
teabeth  Hay,  and  alfo  feifed  of  the  inheritance  in  fee  expectant  ofe  decreed  ift 
on  the  death  of  dame  Elizabeth  Saunderfon,  grandmother  to  agreement  to  ha 
Elizabeth  Hay,  and  of  her  mother,  in  the  manor  d  Bcothhy,  ^^'V^^  ']^^, 
and  divers  lands  m  Ltncolnjtnre :  They  borrowed  on  the  ?  oth  of  the  admini- 
'of  July,  1735,  1000/.  of  Thomas  Mofely,  and  for  fecurins;  itr.»torofH.  a- 
thereof  by  leafe  and  releafe  and  fine  conveyed  to  Mcfely  and  fawfi^'''"'^ 
JiU  heirs  the  faid  manor  and  lands  in  Derby/hire,  and  on  bor- 
Towing  the  further  fum  of  800  /.  they  conveyed  to  Alofely  xha 
lands  in  Lincolnjljtre,  and  on  M.ofely%  advancing  2Co/.  more, 
Vot.  IVL  B  they 
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Mkr^^n^*    they  fubje£lcd  both  eflates  with  the  payment  of  the  feveral 
fums  of  1000 /.  800/.  and  200/.  but,  before  any  part  of  the 
principal  and  intereft  was  paid,  yohn  Hay  died  M'ithout  ilTue, 
and  his  wife  became  folely  feifed,   and  in  Novembery  1737, 
borrowed  of  il'/^/v  the  further  fum  of  240/.  o /.  6  ci,  which, 
with  1 59  A  19/.  6  d.  due  for  intereiV,  made  2400/,  and  by 
indorfement  on  the  fecond   mortgage    deed   fubjefted  both 
eftates  with  payment  of  the  2400/.  and  E/izahe/hhemg  defirous 
of  difpofing  of  her  intereft  in  tjie  Liiicohipytre  eflate,  and  to  add 
a  third  hfe  to  the  leafe  of  the  DerbyJJnre  ellate,  in  order  to 
raife  a  fund  for  the  payment  of  her  debts,  employed  one  Foi-f-^ 
ter  to  treat  with  the  defendant  Mert'itiSy    when,    after  divers 
meetings,    FcrJJer,    on  behalf  and  with  the  confent  of  Eli- 
•zaheth  Ha)\  came  to  the  following  parol  agreement,  that  Eii" 
zcibeth^  in  confideration  of  2260/.  10/.  to  be  paid  by  Mertins^ 
fliould  convey  the  eflate  in  hincolnjldiv e  to  him  and  his  heirs, 
fubje£l:  to  the  eftates  for  lives  of  Lady  S)annderfon  and  £//- 
beth  Deggey  and  the  purchafe  money  to  be  applied  towards  the 
difcharge  of  Mofelp^  mortgage  ,  and  it  was  alfo  agreed  that 
the  leafe  of  the  Derbxjhlre  eftate  Hiould  be  renewed,  and  a  third 
life  added,  viz.  the  fon  of  the  defendant  Mertins,  and  that 
thereupon  he  fnould  lend  to  Elizabeth  by  way  of  mortgage  and 
on  the  fecurity  of  the  Derbyfiire  eftate   i6oo/.  in  oider  to 
raife  a  fund  for  payment  of  her  debts  and  the  reft  of  Mofely*^ 
mortgage,  and  alfo  to  enable  her  to  pay  375  /.  fine  for.  the 
faid  renewal,  and  Mertlns  in  part  of  the  agreement  paid  EIU\ 
zaheth  \QoL  for  which  he  took  her  note,  and  on  the  death  of 
Lady  Saunderfoiiy  he,  in  confideration  thereof,  farther  agreed 
to  add  140/.  to  the  2260 /.  \os.  making  together  2400 /.  ioj" 
and  in  further  execution  of  the  agreement  paid  Elizabeth  an- 
other loc /.  for  which  he  took  her  note,  and  afterwards  an 
other  icq/,  and  alfo  400/.   to  enable  her  to  pay  the  fine  to 
tlie  dean  of  Lincoln^  and  to  add  a  third  life  in  the  Derbypin 
eftate,  for  which  he  took  a  bond  till  the  agreement  could  b( 
completed,  out  of  which  fum  die  paid  375/.  and  a  new  leafti 
v/as  taken  of  the  Derby/Jjire  eftate,  wherein  the  life  of  Mer\ 
tins  the  fon  was  inferted  with  the  approbation  of  Mertitu  th 
father  according  to  the  parol  agreement :  before  the  fame  wa 
perfe6led  Elizabeth  Elay  died  inteftate,  leaving  the  defendan 
Degge  her  heir  at  law\ 

The  plaintiff  being  a  large  creditor  of  Elizabeth  Hay^ 
limplc  contra£i:,  having  procured  letters  of  adminiftration 
truft  fcr  Jiimfelf  and  the  reft  of  the  creditors,  brings  his  bil 
praying  an  account  of  the  inteftate's  real  and  perfonal  afiet 
and  of  her  debts,  and  to  receive  a  fatisfa6tion  out  of  the  re 
for  fo  much  of  the  pehonal  as  had  been  exhaulled  in  difchar^ 
of  the  fpt'cialty  creditors,  and  that  the  agrermcrd  entered  in 
luilh  the  defendant  Mertiv:s  may  be  fpecifieally  carried  into  execidit 
•snd  that  lie  may  be  compelled  to  take  a  conveyance  of  t 
LineolnfJjire  eftate,  and  advance  the  1600  L  on  the  Derby/h: 

eiU 
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cllate  as  a  fund  for  the  payment  of  the  inteftate's  debts,'  and  Lacon 
that  the  defetidant  Degge^   the  heir  at  law,    might  convey  to  W^»tini. 
Merlins  as  the  court  fhall  direct,  or  in  cafe  he  does  not,  that 
Merlins  may  hold  the  eftates  to  him  and  his  heirs. 

The  defendant  John  Merlins  by  his  anfwer  admitted  all  the 
fa^ls  and  circumftances  relating  to  the  parol  agreement,  as 
charged  by  the  bill,  and  offered  to  perform  it,  and  complete 
his  purchafc  of  the -L/V/c5////^7>f  eftate,  and  advance  the  1600/. 
on  the  fecurity  of  the  Derb^ire  eftate,  provided  he  be  allow- 
ed the  feveral  fums  advanced  on  the  foot  of  the  agreement  out 
of  fuch  purchafe  and  mortgage  money,  and  be  permitted  to 
hold,  the  eftate  in  Lincomjhire  to  him  and  his  heirs,  and  fo  as 
the  leafe  of  the  Derbyfiire  eftate  be  renewed,  and  the  lives  fair 
len  therein  (ince  making  the  agreement  be  filled  up. 

The  counfel  for  the  defendant  Degge^  the  heir  at  law,  in- 
fifted  he  was  an  intire  ftranger  to  all  the  tranfa£tions  between 
Merlins  and  Elizabeth  Hay^  but  if  any  fuch  parol  agreement  was 
made,  he  was  not,  nor  could  be  bound,  or  any  ways  affeOed 
thereby,  in  regard  the  fame,  or  any  part  thereof,  did  not  ap* 
pear  to  have  been  reduced  into  writing,  nor  in  any  fort  perfor- 
med by  Elizabeth  Hay  in  her  life-  time. 

Lord  Chancellor, 

The  firft  queftion  is,  Whether  the  agreement  infifted  on  by 
the  bill,  and  admitted  by  the  anfv/er  of  the  defendant  Mer- 
fms,  ought,  upon  thefe  circumftances,  to  be  carried  into 
execution  ;  what  makes  this  particular,  is,  if  the  bill  had  been 
brought  by  Mrs.  Hayes  in  her  life-time,  and  the  defendant  Mlt- 
tins  had  admitted  the  agreement,  though  he  had  infifted  on  not 
performing  it,  the  court  would  have  decreed  it;  becaufe  the 
admifiion  takes  it  out  of  the  ftatute  of  frauds  and  perjuries.  ; 

The  fecond  queftiori  is,  Whether,  as  between  the  reprefen- 
tatlveof  Mrs.  Hayes's  perfonal  eftate,  and  the  defendant  Merlins 
and  Mrs.  Hayes's  heir  at  law,  it  ought  to  be  performed  ? 

It  has  been  objected  by  the  counfel  for  the  heir  at  law,  that 
the  agreement  is  not  in  writing,  nor  concluded  ;  and  if  it  was 
reduced  to  a  certainty,  yet  there  has  not  been  fufficient  part- 
performance. 

Now  it  is  clear  to  me  that  there  was  a  certain  agreement^ 
with  a  variation  afterwards  from  an  accident,  by  which  the 
eftate  became  more  valuable ;  for  it  does  not  appear  that  Mrs. 
Hayes  had  the  leaft  intention  of  breaking  off  the  agreement, 
but  infifted  only  on  an  advanced  price,  as  it  \vas  natural  and 
reafonable  for  her  to  do :  and  it  is  likewife  in  evidence,  that 
the  defendant  Merti?is  agreed  to  give  more,  and  that  Mrs.  Hayes 
defired  him  to  pay  the  third  fum. 

There  are  feveral  ways  of  part  executing  an  agreement  (i). 

If 

'  (1)  As  to  the  part  performance  of  617.  Lockey  \\  hockey^  Pre.  Cha,  ^tg. 
agreements,  fee  the  following  cafe«,  MaxnAjcll  \,  Montacr^itf^  ibid,  C26.  Seagoode, 
huicher  v..  Staplfy,  1  yem.  363.  All/op  v.  M.-'aky  ibid.  500.  Fc-noal  v.  Rofs, 
V.  Patten,  ibid.  472.  Pyke  v.  J^Filliams,  zEq,  Ca.  Ab.  46.//.  12,  pi,  i6.  Earl  of 
t  Fi-rn.^^S'  dales,     Fandsrhcemt  ibid.     Aylesford's  cafe,  a    8tra,  783.  Clerk 

2  2  mfgh. 


Lacok  V,  If  pofTeffion  is  delivered,  that  is  a  ftrong  evidence  of  the  part* 
Mertins.    execution  of  an  agreement. 

Delivery  of  pof- 

feffion,  or  payment  of  money,  is  a  p«rt  performance  of  an  agreement  not  r?duc«d  into  writing. 

The  fhatute  of  frauds  and  perjuries  goes  equally  againft  mak- 
ing a  mortgage  of  a  real  edate  without  being  in  writing,  as 
againft  a  purchafe,  if  not  in  writing,  for  as  the  lafl  can  be  no 
lien,  neither  can  the  other  be  a  fccurity. 

Paying  of  maney  has  been  always  held  in  this  court  as  a  part- 
performance. 

It  is  fworn  pofitively  in  this  cafe^  that  the  money  was  applied 
for,  and  paid  abfolutely  upon  the  foot  of  the  agreement. 

As  to  Mrs.  Hayeses  taking  nbtes  of  the  defendant  Merilns  in- 
flead  of  the  money,  the  evidence  l>eing,  that  they  were  given 
on  account  of  the  purchafe-money,  will  take  off  the  force  of  th'' 
objection. 

It  is  faid  it  muft  be  fuch  an  t^Ol  done,  as  appears  to  the  court 
would  not  have  been  done,  unlefs  on  account  of  the  agreemen>t; 
and  to  be  fure  this  is  right. 

But  as  to  the  other  objecliion,  that  it  muft  be  certain  at  all 
events  that  the  agreement  rtiould  be  performed  even  independent 
of  the  title,  whether  it  can  be  made  out  or  not,  is  carrying 
it  too  far,  and -would  hold  equally  had  the  agreement  been 
in  writing,  for  whatever  the  title  may  be,  ft  ill  Mr.  Mert'ws 
would  have  had  a  lien  upon  the  eftate  by  virtue  of  the  agree- 
ment. 

Where  the  If  there  is  a  leafehold  eftate  that  is  mortgaged,  and  no  cove* 

mortgagor  of  a  n^nt  on  the  part  of  the  mortgagor  that  he  will  procure  the  Hves 
haVnot  cove^-*^  to  be  filled  up,  the  mortgagee  cannot  compel  liim  to  do  it,  but 
nanted,  that  he  muft  pay  the  expcucc  of  renewing,  and  then  reimburfe  himfelf 
iTves^Tbe^ filled  adding  it  to  the  principal  of  the  mortgage,  and  it  ftiall  carry 
up^  the  mort.    intcreft  ( I  ). 

gagee  may  do  it, 

and  on  adding  theexpence  of  renewal  to  the  principal  of  the  mortgage,  it  fhall  cirry  Interefl. 

Upon  the  whole  I  am  of  ophibn  that,  upon  all  the  circum- 
fiances  appearing  in  this  cafe,  the  agreement  entered  into  be- 
tween Elizabeth  Hay  in  her  Ilfc-tlme,  and  the  defendant  Mer^ 
tins  for  the  purchafe  of  the  reverfton  of  her  eftate  in  Lincoln-' 
JJjire^  for  the  fum  of  2400/.  10  j*.  and  for  the  mortgage  of  the 
Jeafehold  eftate  •  for  lives  in  Derbypire^  for  the  fum  of  1600/. 
ought  to  be  performed,  and  carried  into  execution,  and  do 
order  and  decree  the  fame  accordingly ;  and  do  dire£l:  the 
**  Mafter  to  compute  intcreft  on  the  70c/.  paid  by  Mertlns 

irrighty  mite  I  vo].  13.  499.  IFalkery,  v.  Haljly,  Jwb.  ^S6.    It  has  been  held, 

Pt^'alker^  ante  2  vol.    IQO.  Given  v.  Da-  that  marriage  is  not  a  part  performance 

uis,   I  FeJ\   82.  Tayh   v.  Beech,  ibid.  of  a  parol  agreement.  Rrd'ihigx .  IViUes^ 

297.  Potter  V.  Potter  J  ibid.  441.  Legal  v.  3  Bro.  Cha.  Rep.  400.  et  vide  Dundas  V. 

M'dUry  7-  Vef-  299-  li'hilbr^ad  V.  Broc/i-  Dutens ^  f^^f.   Junr.  196. 
hunl^  I  BrQ,  Cha.  Rep.  4C4.  417.  Gimter        .(0  ^i^^  Mcwlo~je  \,  Ball,  2  Fern.  84. 
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■  to  Elizabeth  Hay  at  different  times,   towards  his  purchafe      Lac-on  v. 
and  mortgage  money,  at  the  rate  of  4/.  per  cent,  per  a/m,  s^«tin8. 
from  the  refpetlive  times  of  payment  thereof;  and  the  Maf- 
ter  alfo  to  take  an  account  of  the  principal  and  interefl  due 
to  the  defendant  Mrs.  Harris^  the'executrix  of  Mrs.  Dormery      t  5  1 
the  reprefentative  of  Kirk  the  aflignee  of  the  mortgage  to 
Mofe/y,  and  to  tax  her  and  Lady  ISi/Lop's  cofts,  the  heir  at 
law  ot  Mrs.  Dortner,  and  decreed  ihat  Mert'ms  fliall  pay 
Mrs.  Harris  what  iliall  be  fo  found  due  for  principal,  in- 
terefl  and  cofts,  and  on  fuch  payment,  and  to  lady  Bipop 
her  colls,  do  order  Lady  BiJJjcp  to  convey  to  Mertir.s  the 
eilate  in  LincolnJJnre ;  and  further  order  that  the  defendant 
Mertins  do  pay  to  the  plaintiff,  the  admininirator  of  Eliza" 
heth  Hay^  the  relidue  of  the  1600/.  after  deducing  what 
fliali  be  due  to  him  for  the  700/.  and  interefl ;  and  thereupon 
order  Mrs.  Harris  to  convey  to  Alertins  the  leafehold  eilate 
in   Di:rhyfl)ire  by  way  of  mortgage  ;  for  fecuring  the  repay- 
ment of  the  fum  of  1600/.  with  interell  at  4/.  per  cent,  fub- 
je6l  to  a  redemption  by  Degge,  the  heir  at  law  of  Elizabeth 
Hayy  and  after  fuch  conveyance  made  of  the  Linrol/.^ire  cR^te, 
do  order  the  pofleflion  thereof  to  be  delivered  to  AlertinSy  and 
that  he  and  his  heirs  do  hold  the  fame  again  ft  Degge  and  his 
heirs  ;  and  ic  being  admitted  that  there  are  but  two  lives  now 
fubfifting  on  the  leafehold  eilate,.!  order  that  Meriins  be  at 
liberty  to  renew  the  leafe  thereof  by  adding  a  new  life,  and 
that  what  ihall  be  paid  by  him  for  the  fine  and  charges  of  fuch 
renewal  be  added  to  the  principal  money  advanced  by  him  on 
the  fecurity  of  the  faid  eilate,  and  be  included  in  his  mort- 
^  g^ge  to  carry  mtereft  in  the  like  manner  (i). 

(i)  Reg.  Lib.  B,  1743.  fol.  95. 


I^pc  parte  Roberts  in  Novetnbery  1743,  amongjl  the  lunatic  Pciitisns,    Cafe  3. 

,  '  S.C.  roil. 

Lord  Chancellor, 

r H  I  S  is  a  complaint  upon  thefe  grounds  : 
Firft,  Milbehaviour  of  the  commiirioncrs. 
^Secondly,  Mifbehaviour  of  the  jury. 
Thirdly,'  The  finding  of  the  verdid. 

As  to  the  firft  part  of  the  complaint  agalnfl  the  commiiTioners, 
appears  to  be  groundlefs  and  vexatious. 

As  to  any  mifbehaviour  in  the  jury  the  evidence  is  very  flight, 
nd  is  intirely  anfwered,  for  it  appears  that  Mr.  Robert's  couniel 
efired  he  might  dine  again  with  them. 

The  other  part  of  the  petition  deferves  more  confideration. 

It  is  objecled  to  as  a  verdia  againil  evidence,  but  I  think      [  <5  J 

ere  is  nothing  fatisfadory  in  the  affidavits  to  induce  me  to  be  of 
lat  opinion. 

If  it  is  not  againfl  evidence,  then  the  next  quefiion  is,  in 
hat  method  it  mull  be  gone  into. 

3  There 
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Ex  parte  There  can  be  no  jnelius  inquirendum^  for  that  is  only  grantabl® 

\vhc°!'^tW  13  °"  ^'^^  P^'^^      ^^^^  crown;  but  where  there  is  any  mifbehaviour 

any mifteha-*^  ^^"^^  execution  of  an  inquifition,  it  muft  be  examined  into,  and 

viourinthe  if  the  court  fee  caufe  they  may  quafh  it,  and  dire£l  a  new  com- 

execution  of  an  niiffion  ;  but  a  melius  inquirendum  is  for  the  crown,  who  cannot 

inquliition  ofiu-  r  i      r  i  •  o 

nacy,  thecouit   traveric  as  the  iubject  can, 

examining 

ifttoitmiy,  if  they  fee  caule,  quafhit,  and  diredt  a  new  commiflion. 

But  what  ground  is  there  for  me  to  quafli  the  prefent  inquifi- 
tion ?  The  commilTion  was  very  foiemnly  granted  upon  infpec- 
tion,  and  what  would  be  the  confequence  if  I  fhould  quafli  it  ? 
It  is  impofiible  to  have  an  inquifition  more  folemriy  taken,  and 
at  laft  no  body  would  be  bound  by  it  j  this  would  be  Only  putting 
the  parties  to  an  ufelefs  expence. 

The  queftion  therefore  is,  Whether  there  is  any  ground  to  do 
any  thing,  and  what  ? 

As  to  the  grounds,  I  do  not  fee  fufficient  from  the  affidavits, 
but  from  the  fecond  infpeflion  I  think  there  is;  he  has  cer- 
tainly appeared  much  better  than  he  did  at  a  former  infpe6tion, 
and  his  appearance  now  does  not  prove  him  to  be  either  a  fool  or 
madman,  and  it  is  not  put  upon  his  being  an  ideot. 

Fitzherhert^ s  Natura  Brevium  proves,  that  it  is  a  common  method 
to  inquire  by  infpe£lion  after  an  inquifition  returned,  and  there 
have  been  many  cafes  of  that  fort :  but  if  upon  infpe£lion  the 
Chancellor  is  at  all  doubtful,  there  ought  to  be  fome  better 
method  of  determining  it :  and  the  Si,  of  2  Ed»  6.  ch.  8»fefl,  6. 
feems  to  be  made  for  that  purpofe. 

*•  If  any  perfon  be  or  fhall  be  untruly  founden  luriatick,  tsfc. 

be  it  enai^ed,  that  every  perfon  and  perfons  grieved  or  to  be 

grieved  by  any  office  or  inquifition  fliall  and  may  have  his  or 
«•  their  traverfe  to  the  fame  immediately,  or  after,  at  his  or  their 
•*  pleafure,  and  proceed  to  trial  therein,  and  have  like  remedy 
*^  and  advantage  as  in  other  cafes  of  traverfe  upon  untrue  inqui- 

fi lions  or  offices  founden." 

But  it  was  objefted,  that  if  the  party  Is  by  law  intltled  to  a 
traverfe,  he  had  no  need  to  apply  to  this  court ;  and  that  was 
my  apprehenfion  when  fir  ft  it  was  opened ;  but  Sir  John  Cutt's 
cafe  in  Ley  86,  87.  makes  it  more  doubtful,  whether  he  has  fuch 
a  right ;  however,  without  the  leave  of  this  court  the  cuftody 
[  7  ]  could  not  be  fufpended ;  and  that  feems  to  be  the  reafon  of  the 
orders  by  Lord  King  in  the  cafe  of  Mrs.  Smithie^  upon  the 
making  of  the  fecond  of  which  (he  appeared  in  court. 

Tr.e  queftion  therefore  is,  Whether  I  fhall  grant  leave  for  the 
lunatick  to  traverfe  or  not. 
Thcpcrfofi  Upon  reafonabJe  terms  I  am  willing  to  put  it  in  fome  method 

againft  w'nom  ^^f  inquiry,  and  it  will  be  for  the  advantage  of  all  parties  ;  for 
inu'ry"inl"e" ,  if  I  grant  the  ciiftody,  the  committees  muft  bring  a  bill  to  fet 
on  the  diffetenc  afide  the  fcttlement  which  he  has  made  of  his  eftatc  ;  and  Doc- 
appc.\rancc  lie^  Finney  would  havc  a  right  to  infift  upon  the  validity  of  it, 

Tond  hfiVeaion',  fo  that  an  ifi'ue  muft  be  directed  to  try  it,  and  fuch  an  iffiue 

was  allowed  to 

trayerfc  th«,  imjuifiuon;  and  the  grant  of  the  cuftody  fufpended  till  fi«tlw?^ order. 

would 
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-  would  be  a  greater  expence  to  the  parties  than  a  traverfe,  and      Ex  part* 
therefore  I  allied  whether  Do6lor  F'niney  would  fubmit  to  be  ob^Rti. 
bound  by  the  traverfe  ;  tor  though  it  would  be  binding  againfl 
Mr.  Roberts^  it  would  not  be  fo  againfl  Doctor  Finney  as  to  the 
grant  of  the  cuftody  of  the  land,  who  claims  as  a  purchafer. 

It  has  been  objecled,  that  great  mifchief  would  arife  in  cafe 
the  grant  of  the  cuftody  ihould  be  fufpended,  and  it  is  faid  that 
then  there  would  he  a  traverfe  taken  in  every  cafe;  and  to  be 
fure  great  mifchief  would  arife  if  it  flioukl  be  lightly  come  into  by 
the  court,  yet  there  are  many  cafes  where  notwiihftanding  the 
finding  the  court  has  fufpended  the  cuftody  and  there  was  a 
cafe  before  me  lately  of  that  fort  j  and  here  can  be  no  great  in-  , 
convenience  from  fufpending  it  in  the  prefent  cafe,  for  if  any 
thing  is  done  in  regard  to  the  eftate,  it  will  abide  the  event  of 
the  traverfe  ;  however,  left  any  ill  ufe  fhould  be  made  of  it,  I 
Hiall  fufpend  it  only  till  further  order  (i). 

Mr.  Attorney  General  has  cited  Sir  John  Napper^b  cafe., 
Tr/V/.  term  lo  Ann,  in  which  there  was  a  traverfe,  and  Sfnit/)ie's 
cafe  in  1728,  which  was  a  motion  for  leave  to  traverfe  by  nttor- 
fiey^  which  was  oppofed  ;  but  he  faid  it  was  there  agreed  th.at  a 
traverfe  waa  given  by  2  Ed,  ,6.  but  that  it  muft  be  in  propria 
perfond  ;  and  Lord  Chancellor  ordered  to  be  attended  with  pre- 
cedents, which  he  faid  was  only  to  fhew  in  what  way  the  tra- 
verfe was  to  be;  and  afterwards  many  precedents  were  (hewn, 
but  there  was  no  cafe  where  axi  ideot  had  traverfed  by  attorney, 
though  many  where  a  lunatick  had:  therefore  Lord  Chan- 
cellor in  that  caie  thought  that  it  being  the  cafe  of  an  ideot,  flie 
mud  appear  in  perfon,  which  fhe  did  accordingly,  and  leave 
was  given  her  to  traverfe.  Vide  Sto?ie\  cafe  in  Tremaine's  Pleas 
of  the  Croiun  653,  a  precedent  of  a  traverfe  ;  and  for  the  doc- 
trine of  traverfing  an  inquifiticn,  vide  4.  Co,  54  i>,  the  cafe  of  T/:e 
ComnwurJiy  of  the  Sadlers  \  and  8  Co,  168,  Paris  Stoughtor's  Cdic, 
Sir  T.  Jones  198.  Shower  199.  S.C.  Skinner  4^,  S.  C, 

Fide  18  H.  6,  by  which  there  ought  to  be  a  month's  time     f  o  1 
between  the  return  of  the  inquifitlon,  and  the  grant  of  thecuf-  *• 
tody,  and  land,  in  order  for  the  parties  to  come  in  and  tender 
fjich  traverfe. 

{i)  Yi^Q  Ex  parte  BarvJIcy,  poji.  184. 


Tinney  v.  Tinney^  November  15,  1 743.  Cafe  4, 

A Bill  was  brought  for  dower,  the  defendant  the  heir  at  law  a  buibandinhis 

infills  that  the  hufband  in  his  Hfe-time  gave  a  bond  in  a  life,  time  gave  a 

certain  penalty  in  trult  to  fccure  to  his  wife  4-  o/.  in  cafe  flie  to fecure^o^hii 

furxived,  and  that  it  was  intended  at  the  time  in  lieu  of  dower,  wife  400/. 

an-1  that  fiie  acknowledged  it  to  be  fo,  and  oflered  to  read  evi-  i"  c-ie  fur- 

I  c  ]  ce  of  her  acknowledgment.  de^ct  co 'l^iw  u 

wjs  intended 

atthe  time  in  lieu  of  dow?r  and  th:U  the  wife  acknowledged  it  to  te  fo  cannot  bealkw.-d,  bcingwithin 
the  ftatucc  of  frauds  and  perjuriej. 

B  4  Lord 


s 
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'^-nv^IJ'       ^^^^  Chancellor, 

.  *  .      I  am  of  opinion  that  parol  evidence  cannot  be  allowed  in 

fionforawife,is  ^'""^^  cale ;  bemg  withm  the  itatate  or  frauds  and  perjuries,  and 
nor  a  bar  of  that  a  general provifton  for  a  wife,  was  not  a  bar  of  dower,  unlefs^ 
frS'Jo^bf  fo^'i  expreffed  to  be  fo  (i)  :  In  the  cafe  of  Lawrence  v.  Laivrence  (2)> 
but  the  words  in  Lord  Somers  held  a  devife  of  lands  generally^  to  the  wife  to  be  in 
afmn^lr  ^IIT^  dower ;  it  went  up  afterwards  to  the  houfe  of  Lords,  and 

for^heHivellhwd  decree  was  reyerfed  :  in  the  cafe  of  Vizard  v.  Longdale^ 
and  maintenance  5  Geo,  I .  Sir  Jofeph  Jekyll  held  the  words  in  a  bond  to  fecure  a 
m^ned'tobeatar  money  for  her  livelihood -and  maintenance  was  no  bar  of 

.<>f dower.  dower.  Lord  Chancellor  King  was  of  opinion  that  it  was  a  bar 

of  dower  and  faid  it  was  within  the  equity  of  the  Bt»  of  Hen,  7, 
of  jointures,  and  therefore  rcverfed  Sir  Jofeph  JekyWs  decree  (3). 

{l)  Reg.  Lib,  B.  ly^^.  io\.  ^2.  (3)   l  Vef,  55.   S.    C.  Vide  etisim 

(2)  1  Eq,  Ah,  218.  S.  C.  Vide  the  Walker  y.lValker,  1        54.    IFarde  v. 

cafes  cited  in  the  note  to  Galtm  v.  Han-  Warde^  Amb»  299. 

iochi  ante,  2  vol.  427. 


^^■ZCl^doi^  ^'    Gafcoigne  and  Others  verfus  Barker,  December  15,  1743J  on  a 

Rehearing* 

S,  C.  iyef.63. 

A    Qu-'^'^n  was  made  in  this  caufe  on  the  will  of  Scorey 
^^tZ^^'  ^  S^rhr,  which  was  as  follows : 

unlefs  bycxprefs  I  givc  to  my  fon  Henry  vlW  my  lands,  tenements  and  here-, 
v^ordsoraneccf  «  ditamcuts,  in  poflefTion  and  reverfion,  freehold  and  copyhold 
«d  'th!f  r^r"'  "  in  parifh  of  Chifivicke,  or  elfewhere  in  the  county  of  Mid^ 
holds  equally        dlefexy  (which  (1)  copyhold  lands  I  have  furrendered  to  the  ufe 

MThere  heisan     <i  ^ijn       J^jj^  ^^^^  j^jg  j^^j^g^  . 

heir  of  cuftoftiary  '  ' 

lands* 

A  parenthefis  is  Attorney  General  infifted,  that  all  the  copyhold  lands 

not  to  he  rejected  pafled,  and  that  the  words  in  the  parenthefis  are  fuperfluous,  and 
tLu^h^accordin  *^^^^^  ^^  '^^  abfolutc  dcvife  ;  and  the  fubfequent  words  may  be 
tothe  rules  of  rejected,  according  to  the  maxim  in  law,  utile  per  inutile  mn 
grammar  a  fen-  vitiatur  ;  and  in  fupport  of  this  do6trine  cited  Hob,  171.  Mar/If  s 
^ompiacwiL  i?^/>.  3^  41-  ^y^^  37^*  o^"  the  court  fhouid  be  of  opinion  npt 
out  it.  to  reject  thefe  words,  then  he  infifts  that  they  are  large  enp^gh 

-  ^     1     t^  extend  to  all  the  te ft ator's  copyhold  lands,  and  pught  not  to 

V    ^  J     t>e  reftrained  to  a  part  only. 

Lord  Chancellor, 

The  firft  queftion  is,  whether  the  words  in  the  parenthefis, 
are  to  be  taken  as  reftri6live  of  the  firft  words  of  the  devife,  and  I 
can  take  them  no  otherwife. 

This  is  the  cafe  of  lands  devifed  by  general  words  ;  if  inflead 
of  this  the  teftator  had  faid,  I  give  my  mefTuages  with  the  ap- 
purtenances called  the  King  of  Bohemia's  head,  that  would  have 
been  a  different  cafe,  and  I  fhouid  have  thought  the  fubfequent 
words  a  miftake  only  in  the  defcription. 

c'  I )  It  (ctms  Lord  Hardn.vicke  laid  great  flrefs  upon  this  relative  pronoun  <vjbich.  See 
^  J  /V-  64. 

JBut 
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But  when  a  man  does  not  make  a  certain  definitive  defcrip-  Gascoignz  v. 
tion,  it  is  very  di(Rcult  for  courts  of  juftice  not  to  conflrue  thq 
fubfequent  reftri6tive  words,  as  explanatory  of  the  former. 

As  to  the  cafe  in  MarJJjs  Rep\  of  tithes,  it  is  not  £milar  ta 
this,  for  if  they  had  conftrued  it  otherwife,  the  will  mull  liave 
been  abfolutely  void  :  fo  hkewife  in  the  cafe  in  JJyer^  where  a 
man  devifes  his  melTuages,  late  Richard  CoUon's,  ^c.  if  the  court 
had  fufFered  the  miftake  to  prevail,  it  would  have  made  the  de- 
yife  void. 

But  here  the  conftru£lion  I  make  will  have  an  effect  as 
part  of  the  copyhold  lands,  which  arc  actually  furrendered, 
though  not  as  to  the  whole. 

The  cafe  in  Cro,  Car.  Chamber  lain  verfus  Turner  129.  does  not 
come  up  to  this  :  "  I  devife  the  houfe  or  tenement  wherein 

JViUiam  Nicholh  dwelleth,  called  the  White  Swan  in  0/4 
"  Street,  to  Henry  Gal/ant^  my  daughter's  fon,  for  ever ;  and 
"  the  queftion  was,  whether  all  the  houfe  paiTed  or  the  entry, 
I**  and  thofe  three  rooms  which  were  in  William  Nicholls's  poflef- 
^*  fion  only ;  and  three  judges  were  of  opinion  that  the  whole 
«  houfe  paired." 

;  I  wonder  how  it  held  fo  much  debate,  for  the  previous  part 
of  the  defcription  being  true,  it  -was  of  no  confequence  if  there 
were  twenty  other  lodgers,  as  PFilUam  Nicholls  lodged  there 
likewife. 

An  obfervation  has  been  made  on  it*s  being  in  a  parenthcfis, 
that  the  fentence  for  this  reafon  is  independent  and  complete 
\vithout  it,  and  therefore  this  may  be  reje(Si:ed  as  fuperfiaous. 
I   It  is  true  with  regard  to  the  niceties  of  grammar,  the  obfer-    ^  I»  J 
rati  on  may  be  right  in  fome  inftance^. 

But  in  legal  cafes  a  parenthefis  is  not  to  be  reje£l:ed  :  befidesg 
:liere  are  many  inflances  in  the  common  kind  of  writing  where 
jotpmas  only  are  ufed  inftead  of  a  parenthefis,  therefore  this 
naay  be  laid  out  of  the  cafe. 

I  But  what  makes  it  ftill  ftronger,  there  is  a  plain  reafon  here 
for  a  parenthefis. 

Becaufe  in  the  former  part  of  the  devife  the  teftator  had 
:pupled  the  words  copyhold  and  freehold  together,  and  therefore 
be  was  under  a  necefiity  of  throwing  it  into  a  parenthefis  with 
:he  repetition  of  the  word  copyhold. 

So  that  the  authorities  do  not  come  up  to  the  cafe  made 
3y  Mr.  Henry,  Barker  the  devifee,  for  thofe  cafes  are  all  in 
grants. 

I  have  a  doubt  whether  in  the  cafe  of  grants  the  conftruc-^ 
ion  is  more  ftriiSl  than  in  wills,  for  if  a  man  grants  to  another 
i  uch  and  fuch  houfes  in  the  occupation  of  A.  B,  and  C.  and 
ifterwards  excepts  the  houfe  in  the  occupation  of  i?.  the  ex- 
i:eption  is  void,  becaufe  they  will  rather  rejetl:  the  fubfequent 
pxception  entirely,  than  the  grant  itfelf  fliould  be  void, 
i  This  is  a  queftion  between  an  heir  and  devifee,  and  an  jicir 
Is  ntvt  to  be  dilniherited  unlefs  by  exprefs  words,  or  a  neceil^^ry 
inaplication  :  and  I  know  no  diflinction  from  diis  rule  where  the 
fieir  is  an  heir  nf  cujiomary  la/ulsy  any  more  than  where  he  i^  of 
icehold. 

The 


lo  .CASES  Argued  and  Determined 

C^scoiGw?  T*  The  great  obje£lion,  which  has  fome  weight,  is,  that  thetc 
BARjt£R*      jg  p^^i-  q£  ^i^g  fame  inn  or  houfe  which  has  been  furrendered  ; 

and  if  the  teflator  had  defcribed  it  by  name,  I  fhould  have  been 
of  opinloti  the  whole  would  have  pafied  though  part  only  had 
been  furrendered. 

But  it  appears  by  the  furrenders  themfelves,  which  were  at 
different  tinies,  that  part  of  the  inn  was  not  bought  till  fome 
time  after  the  firft  furrender,  and  therefore  this  fa£l  clears  up 
and  explains  the  intention  of  the  teftator. 

So  that  the  court  muft  make  fo  many  ftretches  here,  in 
order  to  difmherit  the  cuftomary  heir,  that  it  is  much  better 
to  let  the  words  have  their  plain  and  obvious  meaning,  though 
the  defendants  are  younger  children,  and  claim  it  as  a  provifion. 

The  decree  muft  be  affirmed  (i). 

(i)  \n  Banks  V.  Defijhtrct    I  in  this  cafe  (which  feems  to  have  beea 

pafi..  585.     Lord  Hard<^wkke  obferves,  the  ground  of  the  determination)  ap- 

that  he  determined  the  above  cafe  rela-  pears  to  differ  but  very  fiightly  from  that 

tive  to  the  king  of  Bobemia's  head  with  in  Banks  v,  Ddnplre^    Vide  Allen  v» 

great  uluilance.    Indeed  the  parenthcfis  Poulton^  l  f^ff-  I2i. 


[        3  Z^w//  verfus  Lovell^  Novemler  23,  1743. 
Cafe  6. 

The  furrendcr  ^  0  H  N  Lovdl  furrendered  to  lyUliam  Lovelly  brother  of 

eL*t«mufthavc  copyhold  premifTes  in  queftion,  until  Tho' 

the  fame  eon-  mas  Lovell^  fou  of  Ralph  Lovelly  and  brother  alfo  of  y^^w 

ftruftionwith  fliall  attain  twenty-one,  and  after  fuch  age  to  the  fiid  Thomas 

law!^S'other  ^^'''^^^^       ^^^^^^                for  ever.            Signed  'john  LcvelL 

conveyances, 

»nd  not  as  a  Indorfed,  by  agreement  between  John  and  WiU'wm  Lovelly  that 

theymkadons  ^^^^  William  Lovell  is  to  receive  the  rents,        until  Thomas 

of  a  copyhold  attains  twenty-one,  and  then  to  account  to  him  for  the  fame,  but 

are  fo  framed,  as  ^ot  beforC.  7.  Lovell, 

ty  the  rules  of  rir  T  ft 

law  they  are  I'V  •  -Lovetl^ 

void,  tliey  xnuft  take  their  fate,  and  no  intention  cm  make  them  good. 

John  died  the  19th  oi  November  17 15,  without  ifTuc,  leaving 
William  his  eldeft  brother  and  heir,  who  enjoyed  the  faid  pre- 
mises till  the  1 6th  of  Jamiary  17':?4,  when  he  died  \  Thomas  xho. 
fon  of  Ralphy  and  brother  of  the  plaintiff,  died  an  infant  the 
I  2th  of  Mai'ch  I  7 1 5,  without  iffue  bef^^e  the  plaintiff  was  born, 
fo  that  the  faid  Thomas  Lovell  deceafed  having  no  brother  or 
fifter  born  at  his  death,  and  being  then  about  nine  months  old, 
William  Lovell  deceafed  was  his  heir  at  law  likewiie.  ' 

Thomas  Lovell  the  furrenderee  dying  before  he  attained  twen-* 
ty-one,  the  queflion  is,  whether  the  plaintiff  as  brother  of  Tho^ 
mas  is  intltled  under  the  furrendcr  of  John  Lovell  to  an  account 
of  the  rents,  ^c.  fuch  contingency  as  in  the  furrendcr  never 
happening;  or  whether  the  defendant  Willinm  Lovell  deceafed, 
as  heir  to  the  furrenderor,  is  not  intltled  to  both  ;  or  whether 
the  eflate  is  not  liable  to  an  account  for  the  profits,  and  to 
whom. 

Mr.  At- 
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Mr.  Attorney  General  for  the  plaintiff  cited  Borajlonh  cafe,  ^^^y^^J* 
3  Co,  20.  and  Taylor  verfus  Biddall^  2  Mod,  289. 

Mr,  Brown  for  the  defendant  cited  i  Leon.  10  r.  and  Mr,  P'^rd 
of  the  fame  fide  cited  Idle  verfus  Coke,  Salk,  620.  (1),  and  Cro» 
Jac,  376. 

Lord  Chancellor, 

As  this  is  the  cafe  of  a  copyhold,  no  other  conflru£lion  can 
be  made,  but  what  arifes  on  that  kind  of  conveyance. 

As  to  the  real  intention  of  the  furrenderor,  it  is  pretty  difficult 
to  maintain  what  the  plaintiff*s  counfel  contend  for,  that  though 
Thomas  the  infant  was  but  four  months  old,  the  furrenderor  in- 
tended to  diveft  himfelf  of  the  whole  eftate,  and  give  it  in  fuch 
a  manner,  that  notwithftanding  the  infant  died  the  next  day,  f  J 
it  would  go  to  his  heir  though  ever  fo  remotely  related  to,  the 
furrenderor. 

The  furrender  was  never  perfected,  for  in  one  refpe^t  the 
"bill  is  brought  for  that  purpofe,  and  upon  the  circumftances  of 
this  cafe,  there  is  no  occafion  to  make  a  drain  in  favour  of  the 
plaintiff. 

But  be  this  as  it  will,  the  words  as  they  now  fland,  and  the 
legal  effect  of  thofe  words,  muft  have  their  avail. 

I  will  take  it  firft  upon  the  words  abi);ra6led  from  the  me- 
.morandum. 

It  has  been  infifted  on,  that  though  Thomas  the  infant  died  at 
nine  months  old,  yet  the  eftate  veiled  in  him,  and  that  it  was  a 
difpofition  of  the  inheritance  to  him  immediately,  and  only  a 
chattel  intereft  in  the  uncle,  till  the  infant  might  attain  his  age  of 
twenty  one,  though  he  died  at  nine  months  old. 

As  to  the  cafes  cited,  BoraJlon^Sy  and  Taylor  v.  BldJally  they 
were  both  upon  wills,  in  which  there  is  great  latitude  of  con- 
llru61:ion,  to  comply  with  the  intention  of  a  teflator ;  and  in 
BoraJlon\  the  principal  point  (for  it  was  not  merely  an  auxiliary 
argument)  was  its  being  a  computation  by  the  teftator  for  pay- 
ment of  debts,  and  Taylor  verfus  Biddall  is  upon  an  executory 
devife  ;  for  I  had  a  very  particular  reafon  to  look  into  this  cafe 
in  Stephens  verfus  Stephens  (2),  and  therefore  fent  for  the  record 
out  of  the  treafury  :  not  truly  ftated  in  the  report  of  the  cafe, 
for  the  other  point  mentioned  in  the  book  could  not  arife,  being 
determined  merely  upon  an  executory  devife.  ,  t 

Surrenders  of  copyhold  eftates  are  to  be  conftrued  as  deeds 
and  conveyances  at  common  law,  and  not  as  a  will ;  and  as 
Mr.  Ford  faid,  //  fpringing  nfe  in  a  copyhold  eftate  would  be 
conftrued  as  a  fpringing  ufe  in  a  freehold  (3). 

If  this  had  been  a  limitation  by  deed  of  an  eftate  at  common 
law,  as  Thomas  died  before  twenty-one,  it  cannot  be  fupported, 
that  the  eftate  to  William  fliould  continue  till  Thomas  might  have 
attained  his  age  of  twenty -one, 

(j)  t  P.  JV.  yo.  S.C.  (5)  But  copyhold  edates  are  not  with^  J 

(2)  Ca.  tem{>,Talh.  22S.  S.  C.  in  the  ftaiuie  oi"  ufes.    R'^-dsnv,  Fallier,  '.  ^ 
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LovEtr.  V        If  limitations  are  fo  framed,  as  by  the  rules  of  law  they  are 
LoviLL.      xoid,  they  muft  take  their  fate,  and  no  intention  can  make 
them  good. 

To  fuppvt  a  To  be  fure  there  is  a  difference  between  requiring  an  eftate  to 
contingent  re-  fupport  a  Contingent  remainder  in  a  freehold,  and  a  copyhold, 
^IThoU  *theie  *  becaufe  in  the  former  there  muft  be  a  tenant  of  the  freehold 
nraii  beatenant  againft  whom  a  pracipff  may  be  brought,  but  copyhold  lands  are 
o.  fr-ehoid  not  held  of  the  manors  but  are  parcel  of  the  manor,  and  the 
/r^''^^'^ay"e  freehold  is  in  the  lord,  therefore  no  precipe  can  be  brought 
brought  j  other-  agaiuft  the  tenant  of  a  copyhold. 

•w'le  as  to  a  co- 
py hoM,  for  there  no  jbrxci^e  can  he  brought,  being  parcel  of  the  manor  only,  and  the  frse- 
huA  in  the  lord. 

[         ]  ^  I?now  of  no  cafe,  where  there  is  a  limitation  of  a  copy- 

hold in  the  manner  it  is  here,  that  it  l^s  been  conitrued 
to  be  good. 

As  to  the  indorfement. 

This  is  no  more  than  the  declaration  of  tlie  truft  of  the  pro- 
fits to  IVilliam  for  ThomaSy  and  not  for  payment  of  debts,  or 
any  other  purpofe. 

{  think  this  rather  turns  againft  the  plaintiff,  becaufe  it  takes 
it  out  of  the  reafon  of  Boraflon^s  cafe  :  for  there  the  teftator  had 
made  a  computation  that  the  profits  would  clear  his  debts  by 
tjie  time  his  fon  attained  the  age  of  twenty-one,  and  therefore 
notwithftanding  he  died  before  twenty-one,  the  court  was  of 
opinion,  it  ought  to  continue  till  he  might  have  attained  hia 
age  of  twenty-one. 

But  here  William  Lovell  could  not  be  accountable  to  any  heir 
of  Thomas  Lovell^  for  William  by  the  memorandum  is  exprefsl^ 
dirc£l:ed  to  be  accountable  to  nomas  only. 

Therefore,  as  this  differs  from  Borajlon^s  cafe,  and  as  it  is 
not  upon  the  conilru6lion  of  a  will,  and  as  the  furrender  of 
copyhold  eftates  is  to  have  the  fame  conftrudion  with  feofi-- 
inents  at  law,  and  other  conveyances,  therefore  L  muft  decree 
for  the  defendant,  the  heir  at  law  of  William  Lovelly  and  dif-, 
mifs  the  bill  of  the  plaintiff,  who  is  the  brother  and  heir  at  law 
oi  ThomaSy  but  without  cofts, 

jL^wion  verfus  Lawtony  December  14, 

A  fixe  engine  fet  'TT^  H  E  material  queflion  in  the  caufe  was,  whether,  a  fire 
up  for  the  be-  JL  engine  fet  up  for  the  benefit  of  a  colliery  by  a  tenant  for 
h-r'^by  a  tenant  ^^^^^  ^^^^^  confidcred  as  perfonal  eftate,  and  go  to  his  exe- 
ff>/L/,  "fhaii  be  cutor,  or  fixed  to  the  freehold,  aind  go  to  a  remainder-man. 

confuiered  as 

^.-t.  Oi  his  perfonal  cftjle,  and  go.  to  the  executor,  for  the  increafe  of  zlFets  in  favour  of  crsditois. 

hlpoLtclv-t  ty2^^'     There  was  evidence  read  for  the  plaintiff,  a  creditor  of  the 
IK-^trfAveWljC.  ^t^ttr\di\t  for  life,  to  prove  that  the  fire  engine  was  worth,  to  be 
tq^P  /iil  tfOb  iold,  three  Imndrcd  and  fifty  pounds  ;  and  that  it  is  cuilomary 
/  to 
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to  remove  them  ;  and  that  in  building  of  flieds  for  fecuring  the     lawto n^' 
engine,  they  leave  holes  for  the  ends  of  timber,  to  make  it 
more  commodious  for  removal,  and  that  they  are  very  capable  of 
being  carried  from  one  place  to  another  (i ). 

That  theteftator,  the  counfel  for  the  plaintiff  faid,  was  dead,    [  14  J 
greatly  indebted,  and  it  would  be  hard,  when  he  has  been  laying 
out  his  creditors'  money  in  erefting  this  engine,  that  they  fiiould 
not  have  the  benefit  of  it,  but  that  the  ftrid  rule  of  law  fliould 
take  place. 

Mr.  Wilhraham  compared  it  to  the  cafe  of  a  cyder  mill  which 
is  let  in  very  deep  into  the  ground,  ^nd  is  certainly  fixed  to  the 
freehold  *,  and  yet  Lord  Chief  Baron  CotnymSy  at  the  afiizes  at 
Worcejler^  upon  an  a£lion  of  trover  brought  by  the  executor 
againil:  the  heir,  was  of  opinion  that  it  was  perfonal  eftate,  and 
dire6led  the  jury  to  find  for  the  executor  (2). 

Evidence  was  produced  on  the  part  of  the  defendant,  to  fiiew 
that  the  engine  cannot  be  removed  without  tearing  up  the  foil, 
and  deftroying  the  brick  work. 

Mr.  Clarh  of  counfel  for  the  defendant  cited  Finch,  foL  135. 
under  the  head  oi  Dijlrefs :  and  the  cafe  of  Worthy  Mo7!tague  v* 
5ir  James  CUivering^  about  tv;/o  years  ago  before  Lord  Harchvicke^ 

Lord  Chancellor, 
•    This  is  a  demand  by  a  creditor  of  Mr.  Lawton,  who  fet  up 
the  fire  engine,  to  have  the  fund  for  payment  of  debts  extended 
as  much  as  poffiblc. 

It  is  true  the  court  qannot  conftrue  the  fund  for  afiets,  further 
than  the  law  allows,  but  they  will  do  it  to  the  utmoll  they  cah 
in  favour  of  creditors. 

This  brings  on  the  o^ueftion  of  the  fire  engine,  whether  it 
lhall  be  confidered  as  perfonal  ellate,  and  confequently  applied 
to  the  increafe  of  aifets  for  payment  of  debts. 

Now  it  does  appear  in  evidence,  that  in  its  own  nature  it  Is 
a  perfonal  moveable  chattel,  taken  either  in  part,  or  in  grofs, 
before  it  is  put  up. 

But  then  it  has  be€n  infixed,  that  fixing  it  in  order  to  make  it 
work,  is  properly  an  annexation  to  the  freehold. 

To  be  fure,  in  the  old  cafes,  they  go  a  great  way  upon  the  xhe  old  cafes 
annexation  to  the  freehold,  and  fo  long  ago  as  Hejiry  the  Se-  go  a  great  vj'ay 
tenth's  time,  the  courts  of  law  conftrued  even  a  copper  and  "P^"  ^^e  </z?«fAr- 
lurnaces  to  be  part  or  the  freehold.  hold  j  but  courts 

of  late  have  re- 
laxed this  ftrifl  conftrudion  of  law,  to  encourage  tenants  for  life  t©  do  what  is  advantageous  W 
,She  eilate  during  their  terra. 

Since  that  time,  the  general  ground  the  courts  have  gone  upon 
©f  relaxing  this  llriiSl  conftru£lion  of  law  is,  that  it  is  for  the 

(!)  It  appears  from  the  anfvver  of  (2)  This  cafe  in  all  probabil'ty  tn^n- 

JRoieri  Lanvton  the /emainder-man,  that  ed  upon  a  cuftctn.    Per  Lord  Mansfield \^ 

the  tenant  for  life  had  erected  a  build-  La'xun  v,  La^vjfon,  cited  in  the  note  at 

-ing,  which  was  covered  in  :  and  that  the    etrd   of  this  cafe   of  I^aiKftan  v. 

th;s  bui!di?ng  was  merd^\^f©^  th«  ufe  of  J^azuton. 
the  engine. 

benefit 
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^LawtoJ'    ^c^cfit  of  the  publick  to  encourage  tenants  for  life,  to  do  what  is 

°  *     advantageous  to  the  eftate  during  their  term. 
To  remove  What  would  have  been  held  to  be  wafle  in  Henry  the  Se- 

w?infcot^fixed^  ygn^l^'g  time,  as  removing  wainfcot  fixed  only  by  fcrews,  and 
and  nfarble^**  marble  chimney  pieces,  is  now  allowed  to  be  done. 

chimney  pieces  Is  not  waftc.  ^ 

Itndlotds  have  Coppers  and  all  forts  of  brewing  vefiels,  cannot  poffibly  be 
u^n  coppers'^and  ^^^^  Without  being  as  much  fixed  as  Jire  engines,  and  in  brew 
brewing  veflels  houfes  cfpecialiy,  pipes  mud  be  laid  through  the  walls,  and 
»the^Ve^rehid  ^^PP^^^^  walls ;   and  yet,    notwithftanding  this,  as  they 

for  the  convenT-  ^^'^^  for  the  Convenience  of  trade,  landlords  will  not  be  al- 
cnce  «f  trade,     lowed  to  retain  them. 

This  being  the  general  rule,  confider  how  the  cafe  ftands  as 
to  the  engine,  which  is  nov/  in  queftlon. 

It  is  faid,  there  are  two  maxims  which  are  ftrong  for  the  rr- 
mainder-man  :  FIfJi,  That  you  fliall  not  defiroy  the  principal 
thing,  by  taking  away  the  acceffory  to  it.  . 

This  is  very  true  in  general,  bu  does  not  hold  in  the  pre- 
fent  cafe,  for  the  walls  are  not  the  principal  thing,  as  they 
are  only  flieds  to  prevent  any  injury  than  might  otherwife  hap- 
pen to  it. 

Scro/idly,  It  has  been  faid,  that  it  mud  be  deemed  part  of  the 
eftate,  becaufe  it  cannot  fubfift  without  it. 

Now  collieries  formerly  might  be  enjoyed  before  the  in- 
vention of  engines,  and  therefore  this  is  only  a  quelHon  of 
tnajui  and  mwusy  v/hether  it  is  more  or  lefs  convenient  for  the 
colliery. 

There  is  no  doubt  but  the  cafe  would  be  very  clear  as  be- 
tween landlord  and  tenant. 

It  is  true,  the  old  rules  of  law  have  indeed  been  relaxed 
chiefly  between  landlord  and  tenant,  and  not  fo  frequently  be 
tween  an  anceflor  and  heir  at  law,  or  tenant  for  life  and  remain- 
der-man. 

But  even  in  thefe  cafes,  it  does  admit  the  confideration  of 
publick  conveniency  for  determining  the  queilion. 

I  think,  even  between  ancellor  and  heir,  it  v/ould  be  very  hard 
that  fuch  things  fliould  go  in  every  inftance  to  the  heir, 
fid]  One  reafon  tliat  weighs  with  me  is,  its  being  a  mixed  cafe 

between  enjoying  the  profits  of  the  land,  and  carrying  on  a 
fpeclcs  of  trade  ;  and,  confidering  it  in  this  light,  ic  comes 
very  near  the  inflances  in  brewhoufes,  ^r.  of  furnaces  and 
coppers. 

Tho'  cyder  Is  The  cafe  too  of  a  cyder  mill,  between  the  executor  and  the 
rtfoniie^rcar  mentioned  by  Mr.  IVilhraham,  is  extremely  llrong ;  for 

eftate,  it^has  thougli  cydcr  is  part  of  the  profits  of  the  real  eftate,  yet  it  was 
been  held  th:it  a  held  by  Lord  Chief  Baron  Coniyns,  a  very  able  common  lawyer, 
cydermill  is      ^|^^^  ^^^^  cvdcr  mill  was  pcrfonul  eftate  notwithftanding,  and  that 

perfonal  not-  ^  i 

withftrinding.     It  ihould  go  to  the  executor, 
andfliaii  go  10       It  Joes  not  differ  it  in  my  opinion,  whether  a  ftied  over  fuch 
I^d  not  the  hJir.  ^"  engine  be  made  of  brick  o/wood,  for  it  is  only  intended  to 
*  cover  it  from  the  weather  and  other  inconveniencics. 
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Trhls  is  not  the  cafe  between  an  anceftor  and  an  heir,  but  an  Lawton 
jnterinedlate  cafe,  as  Lord  Hcbart  calls  it,  between  a  tenant  for  Lawton. 
life  and  remainder-man. 

Which  way  does  the  reafon  of  tlie  thing  weigh  moft,  between  ^^^1^^*^*""^,^ 
a  tenant  for  life  and  a  remainder-man,  and  the  perfonal  reprefen-  exe«u^tor  °an4 
tative  of  tenant  for  life,  or  between  an  anceflor  and  his  heir,  not  the  remain- 
and  the  perfonal  rcprtfentative  of  the  anceftor?  Why,  no  doubt,  pubikkbeSg 
in  favour  of  the  former,  and  comes  near  the  cafe  of  a  common  interefted  in  rhe 
tenant,  where  the  good  of  the  publick  is  the  material  confdera-  prf>ciuce  of  corn 
tion,  which  determines  the  court  to  conftrue  thefe  things  per- 
fonal  eftate  *,  and  is  like  tlie  cafe  of  emblements^  which  ftiall  go 
to  the  executor,  and  not  to  th^  heir  or  remainder-man,  it  being 
for  the  benefit  of  the  kingdom,  which  is  interefted  in  the  pro- 
duce of  corn,  and  other  grain,  and  will  not  fafter  them  to  go 
to  the  heir. 

It  is  very  well  known,  that  little  profit  can  be  made  of  coal- 
mines without  this  engine  ;  and  tenants  for  lives  would  be  dif- 
'  couraged  in  ere6ling  them,  if  they  muft  go  from  their  reprefen- 
tatives  to  a  remote  remainder-man,  when  ,  the  tenant  for  life 
might  poffibly  die  the  next  day  after  the  engine  is  fet  up. 

Thefe  reafons  of  publick  benefit  and  convenience  v/eigh  ^^^^ons  of  pub- 
greatly  with  me,  and  are  a  principal  Jngredient  in  my  prefent  convenience 

opinion.  have  greac^ 

Upon  the  whole,  I  think  this  fire  engine  ought  to  be  con-  '^^^z^^- 
fidered  as  part  of  the  perfonal,  eftate  of  Mr.  Lauuton^  and  go  to 
the  executor  for  the  increafe  of  affcts  j  and  decreed  accord- 
ingly (ij. 


f  i)  Reg.  Lib,  B.  1743.  fol.  151. 
There  were  certain  other  engines  fixed 
upon  fait  works  by  the  father  of  the  te- 
nant for  life,  the  tellator.  Theie  en- 
gines were  decreed  not  to  be  the  perfonal 
ellate  of  the  teihiior. 

The  old  and  general  rule  o^ 
law  feems  to  be,  that  whatever  is 
fixed  to  the  freehola  becomes  part 
of  it,  and  cannot  be  taken  from  it. 
Co.  Litt.  53.  Bro.  JVaJie^pL  104.  143, 
Cookers  cafe,  Moore  ijl-  Herlaken- 
iien's  cale,  4  Co.  64^  a.  Day  v. 
Bijbitcbt  Cro.  Eliz.  374.  Ca-ve  V. 
Cavty  2  Fern.  508.  Cu fling  v.  Tujnalj 
Bull.  N,  P.  34.  But  of  Iste  years  there 
hai'e  been  two  exceptions  to  this  rule. 
The  firlHs  between  landlord  and  tenant; 
the  latter  of  wh;:in  may  take  away  dar- 
ing the  term  all  fuch  chimney  pieces, 
wainfcot,  l3c.  and  ail  fuch  things  ne- 
cefTary  for  trade,  as  brewing  veflele, 
coppers,  tire  engines,  cyder  mills,  b'r. 
as  he  has  himfelf  put  up  or  eredted.fBut 
fuch  removal  mult  be  --withhi  the  term, 
otherwife  he  will  be  conlidered  as  a  tref- 
paller.  The  iecond  exception  is  between 


tenant  for  life  or  in  tail  and  the  rever- 
fioner  or  remainder  man.  The  former 
may  remove  fire  engines,  cyder  mill«, 
coppers,  cs'c.  which  he  has  ereded,  and 
by  which  he  not  only  enjoys  the  profits 
of  the  eftate,  but  carries  on  a  /pedes  of 
trade.  And  if  he  does  not  remove  them 
in  his  life-time,  they  go  to  his  executor. 
The  rule  however  Hill  holds  as  between 
the  bar  and  executor.  Poolers  cafe,  i  Sali. 
36*^.  Ex  parte  ^dncy^  ante  i  vol.  477. 
Dudley  v.  Weird,  Jriil.  1  I  3.  Bull.  K.  F. 
34.  S.  C.  cited.  In  LaiKiton  v.  Lazvton, 
B.  R.  Eafer  22  Geo.  3..  An  adion  of 
trover  v/as  brought  by  the  plaintiffs  as 
adminifirators  of  Rolert  La^ujiony  agaifial 
the  defendant  for  certain  fait  pans,  which 
were  put  into  wyche  houfes  in  Ch^Jhire, 
The  pans  were  brought  in  in  pieces. 
The  wyche  houfes  arc  of  no  ufe  without 
the  pans,  nor  is  the  brine  of  any  ufe 
v/ithout  them.  There  was  room  for  the 
workmen  to  walk  round  them  within  the 
building.  The  pans  were  fixed  by  brick 
and  mortar  to  the  floor  of  the  building  ; 
and  there 'was  a  furnace  under  it.  'I'ne 
buiiding-  had  lodging  rooms  at  the  end 

i^f 


(CASES  Argued  and  Determlhtd 


of  il-  :  which  building  with  the  pans  let 
for  8  A  a  week.  The  quelUon  was,  whe- 
ther thefe  pans  were  to  go  to  the  executor 
<or  to  the  heir.  The  anceftor  was  feifed 
in  fee.  Lord  Mansfield  delivered  the 
©pinion  of  the  court.  All  the  old  cafes 
(and  there  are  fome  to  be  found  in  the 
year-books)  lean  in  favour  of  the  hetr\ 
and  fo  rigidly,  that  if  a  tenant  was  to 
put  up  a  wainfcot  or  pictures  let  into 
the  wainfcot,  ^c,  he  could  not  take 
them  away.  There  has  been  a  relaxa- 
tion of  two  fpecies  of  property,  the  one 
between  landlord  and  ttnant^  as  marble 
chimney  pieces  and  things,  which  are  ne- 
celTary  for  trade,  Cs^c. ;  and  in  the  re- 
moval of  thefe,  there  is  no  hurt  to  the 
landlord.  The  tenant  fays,  I  leave  the 
lyremilTes  juft  as  1  found  them.  The  other 
fpecies  in  which  there  has  been  a  relax- 
ation is  between  tenant  for  life  and  the 
remainder-man  as  iife  engines,  ^c. 
The  tenant  for  life  v/i!l  not  ere<5t  fuch 
things,  unlefs  they  can  go  to  his  exe- 
cutor.  But  I  cannot  hnd  any  cafe  (ex- 
cept that  about  the  cyder  mill,  fee  fupra 
14.)  where  there  has  been  any  relaxation 


between  the  heir  and  executor.  That  ca^ 
moft  probably  turned  upon  a  cuftom. 
Now  confider  the  prefent  cafe,  which  IS 
very  firong,  A  fair  brirte  in  the  county 
of  Chejhirc  is  a  moft:  valuable  inheri- 
tance. But  there  is  no  enjoying  the  in- 
heritance without  the  buildings  and  fait 
pans.  They  are  of  no  ufe  but  f6r  that 
purpcfe,  and  the  inheritance  is  of  no 
value  without  them.  To  the  executors 
they  can  be  worth  no  more  than  old  iron 
and  old  bricks,  if  taken  away.  Here 
the  ancedor  eredled  them  at  his  own  ex- 
pence  on  his  fee  fimple.  It  is  impolTi- 
ble,  that  he  fhould  mean  them  to  be 
fevered  at  his  death  ;  for  they  are  worth 
nothing  to  an  executor,  and  very  valua- 
ble to  the  heir.  It  would  have  been  a 
very  different  confideration,  if  this  fait 
brine  had  been  let  to  a  tenant,  who  had 
creded  thefe  pans.  There  he  might  i 
have  faid,  I  was  at  the  expence  of  ereft- 
ing  tkem,  and  therefore  my  executor 
(hould  have  them  ;  and  I  leave  the  eftate 
as  I  received  it.  Therefore  we  are  all  of 
opinion  they  go  to  the  heir.  Judgment 
for  the  defendant. 


[  «7  ] 
Cafe  8. 


December  17,   1743.    P/^^J*  ^^id  Demurrers, 


A Bill  was  brought  to  fet  afide  a  will  for  fraud,  on  fuggef- 
tion  the  teltator  was  incapable  of  making  it,  by  being 


A  plea  to 
till  brought  to 

foJ  f!ltd^aTd^  perpetually  in  liquor,  and  patticularly  w^hen  he  executed  the  will, 

for  appointing  and  likewife  for  a  receiver  to  be  appointed. 

a  receiver,  al- 
lowed as  to  the  firft  part,  and  difallowed  as  to  the  latter^ 

The  defendant  pleads  the  will  was  duly  executed,  and  that 
it  ought  to  prevail,  till  upon  an  ifiue  at  law  it  fliould  be  founc 
'  to  be  otherwife,  and  that,  as  he  was  in  pofleffion  under  the  will, 

a  receiver  ought  not  to  be  appointed  till  the  validity  of  the  wil 
Was  determined. 

Lord  Chancellor, 

The  plea  muft  be  allowed,  for  you  cannot  in  this  court  fet 
afide  a  will  for  fraud  (i) ;  but  as  to  a  receiver,  I  muil  difallow 
it,  for  I  will  not  tie  up  the  hands  of  the  court,  if  in  the 
progrcfs  of  the  caufe  it  ftiould  be  neceflary  to  appoint  a  re 
ceiver  (2). 


taill. 


*rhls  court  can- 
not fet  a  Ada  a 
will  for  fraud, 
Sox  the  due  exe- 
cution of  it  is 
triable  at  luw 
only. 


(I) 


Bennet 


V. 


Vad: 


nnte 


vol.       <2)  V'ide  Knight  v.  i>u>lejjb^ 
360. 


titei), 

llr 

k 

Hr. 

Tile 


\\\ 


in  the  Time  of  LotC  Chancellor  Hardwic1c£» 


A 


December  17,  1743.    Anonymous ^  Cafe  9. 

Bill  was  brou'orht  for  difcovery  of  title  deeds,  and  relief  ^^'^^^ 

,  ri       -r  prays  relief  as 

prayed  likewile.  wdi  a*  difcorc- 

rf,  an  affidavit  muft  be  annexed  thit  the  plaintiff  has  not  tjie  deeds  in  his  cuftody 


The  defendant  demurred  that  upon  the  plaintlfFs  own  (hew- 
ing none  of  his  anccftors  have  been  in  pofTeflion  for  the  laft 
forty  years,  that  it  was  a  matter  triable  at  law,  and  that  there 
was  no  affidavit  annexed,  that  the  plaintiff  had  not  the  deeds 
in  his  cuftody. 

The  Chancellor  allowed  it  on  the  laft  caufe  upon  the  common 
courfe  of  the  court,  that  where  a  bill  prays  relief,  as  well  as 
difcovery,  an  affidavit  muft  be  annexed  that  the  plaintiff  has  not 
the  deeds  in  his  cuftody  (ij. 

Jl)  So  Whitchurch  w,GcUing,  z  P.  IF.  541.    Dcnner  \.  Forte/cue ^  poj}.  i^t. 


Talbot     May ^  December  17,  1743.  Cafe  I0» 

H  E  bill  was  brought  for  tithes  of  a  mill,  and  a  plea  of  "Where  the  own- 
a  7nodus  of  6/.  8  d,  for  the  mill,  when  it  was  part  a  corn-  "  of  ^"cient 

•11         1  r  11-  -11  miU  under  the 

mill,  and  part  a  tulhng-miil.  fame  roof  thinks 

proper  to  eredl 

two  new  wheels,  they  are  to  be  confidcred  as  two  mills,  and  to  a  bill  brought  for  the  tithe,  he 
iKOver  them  with  the  fame  modui  (i). 


T 


In  1 719,  the  fulling  wheels  were  taken  away,  and  a  pair  of    f  18 
hiill-ftones  put  in  the  room,  and  has  been  ever  fmce  a  corn 
mill. 

Mr.  Attorney  General  for  the  plalntifF. 

It  was  anciently  a  fulling-mill,  and  the  corn-mill  and  the 
fulling-mill  is  now  under  the  fame  roof,  and  the  tnodtis  cannot 
extend  to  cover  a  new  ere£led  mill,  for  as  it  is  altered  to  a 
corn -mill  it  muft  pay  tithe  in  kind. 

1  Mr.  Hamet  of  the  fame  cited  i  Roll's  Abr,  662*  3  Buljr,^  12. 
*™  'i  BrownL  32.    Cro*  Jac*  523,  and  the  cafe  of  Nut  v.  Chamber- 

lain,  heard  firft  in  the  exchequer,  and  afterwards  in  the  houfc  of 

Lords,  where  it  was  determined  that  every  water  corn-mill,  muft 

pay  corn  as  a  perfonal  tithes 
11''^  j    Mr.  Talbot  of  the  fame  fide  cited  I  Roll's  Abr,  6^6. 

!  The  counfel  for  the  defendant  infifted  that  the  modus  covers 
■    the  mill,  let  the  engine  of  the  infide  confift  of  wheels  or  of 

(lones,  and  therefore  changing  the  working  part  makes  no  varia- 

|tion,  but  the  modus  will  ftill  cover  it  as  a  mill,  thongh  of  a  dif* 
,  f|  jferent  kind. 

(i)  See  Grhnley  v.  FaiMmgham,     Mid.  45, 
Vql.  til  C  ,  Thej 


1 3         »  CASES  Argued  and  Determrned 

TAtBOT  Y.  They  cited  i  Roll's  Ahr,  641,  and  2  Injl,  490.  That  adding 
new  flones  to  ancient  mills  will  not  alter  the  modus,  nor  deftroy 
it,  where  the  ftones  are  under  the  fome  roof :  they  cited 
Carth.  215. 

Lord  Chancellor, 

The  plea  in  this  cafe  muft  be  eonfidered  both  in  refpe£l  to  the 
form  and  fubftance,  and  upon  either  it  gannot  Hand,  for  as  it  is 
not  ad  idetTtf  it  is  impoffible  to  knov/  to  what  it  is  applicable. 
Here  are  three  mills  charged  by  the  bill  to  be  working 
.    mills  :  the  defendant  pleads  a  tfjodus  to  one  only  called  Birdlep 


All  of  them  at  prefent  are  ufed  as  corn  mills,  and  therefore 
the  plea  is  quite  uncertain,  if  this  point  could  be  laid  afide, 
which  I  cannot  do,  confider  it  next  upon  the  fubftance. 

I  will  confider  them  as  two  new  corn  mills,  but  under  the 
fame  roof. 

Suppofe  firft  an  ancient  mill  under  a  building  worked  with  one 
*  wheel,  and  the  owner  under  the  fame  roof  think  proper  to  ere6t 
two  new  wheels,  and  two  new  ftones,  I  am  of  opinion  this  is  to 
all  intents  and  purpofes  two  mills,  and  he  cannot  cover  them 
with  the  fame  modus  ;  you  might  as^  well  fay  he  might  ere£l  an- 
_  other  mill  upon  the  fame  ftream,  and  call  it  one  mill. 

«rt*"  ^2      .      Suppofe  two  ancient  mills  in  the  fame  parifh  which  paid 
Where  there  arc  ly  11,     r  n-  '^^ 

two  ancient  tithes  m  kmd,  and  another  milier  who  had  a  lullmg  mill  cover- 
corn  mills  in  the      ^yith  a  modus  fhould  turn  it  into  a  corn  mill,  it  would  pre 

which  ^pa[d  judice  the  parfon  in  the  other  mills,  as  the  new  erefted  one 

tithes,  and  an-  would  diminifti  the  trade  of  thofe  miilsj  and  the  parfon  fuffer- 
©ther  miller  thofc  meaos  ought  to  be  rccompenfed  by  the  payment  of-,, 

ling  mill  cover-  tithe  for  the  mill  fo  converted.  ^ 

«cl  with  a  modu:)  i 
turned  it  into  a  corn  mill,  the  mill  fo  euOYcrtcd  feali  pay  tithe.  "Ifpt 

The  reafon  the  cafes  go  upon,  why  a  modus  is  deftroyecl;  ieA( 
where  two  ftones  are  ere£led  inftead  of  one,  is,  becaufe  the  mi 
ler  can  grind  a  double  quantity. 
Where  two  ful-      Confider  it  in  another  light,  formerly  there  were  two  fulling- 
ling  mills  and  a  mills,  and  a  corn  miil  under  the  fame  roof,  and  the  fulling-mills  1122 
corn  mill  were  turned  into  two  ncw  corn  mills,  this  is  iuft  the  fame  thim  Itlia 

iinderthefame  -r  i      ^    j         o    j  -,1  ^ 

roof,  and  the     as  it  he  nad  erected  two  new  mills. 

fuUinjf  mills  are 

.turned  into  two  new  4crii  they  are  become  two  new  mills. 


1 

lad 
lisi 
lleini 
iiicl' 
lodt 
kgac 


A  fulling  mill  Tlic  fulling  miUs  Can  only  pay  a  perfonal  tithe,  becaufe  it  i 
being  in  the  na-  ^^^^y  in  the  nature  of  a  trade,  but  where  there  are  corn  mills 
pay*  only  a  per-  eadi  IS  to  pay  a  tenth  dilh, 
(otLdl  titiie.  In  this  cafe,  thus  much  muft  be  {liewn,  that  there  was  a  cuf 

torn  in  this  parifli  for  fulling-mills  to  pay  tiihes,  or  otherwif 
they  do  not  properly  pay  them. 

The  only  colourable  thing  is,  it  was  an  ancient  modus  for  th 
'    land,  and  that  the  mill  is  but  an  accidental  quality. 

But  it  is  not  pleaded  for  the  land  only,  but  as  a  coi 
jund  modus  both  for  land  and  mill  too,  and  therefore  let  ih 
plea  be  over-ruled. 


til 


lonso 


aforei 


in  the  Time  of  Lord  Chancellor  Hardwickh. 
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The  Lajl  Seal  before  Chrijlmas  I  "J 42'  ^^^^  ^  ^* 

WITH  regard  to  taking  exceptions  to  anfwers,  I  have  IfrnMidae/mat 
laid  down  this  rule  to  myfelf,  that  if  an  anfwer  comes  '^.^/^^j^;^^;"/ 
in,  in  Michaelmas  tQYm,  and  the  plaintiff  does  not  take  excep-  the  pbindft  does 
tions  within  eight  days  of  Hi/ary  term,  upon  applying  to  the 
court,  he  is  of  courfe  intitled  to  take  exceptions,  provided  he  e^h'tdaVof 
does  it  within  two  terms,  the  term  in  which  he  moves  it  inclu-  m/ary tcrmzf-. 
five:  and  if  ^he  neglefts  to  doit  then,  the  court  will  not  give  ter,yetonap. 

'  •     1        •  n.  plying  to  the 

leave  but  upon  particular  circumitances.  court,  he  is  in- 

titled  to  take 

exceptions,  provided  he  does  it  within  two  terms,  the  term  ia  which  he  moves  inclufivc 


Bond  verfus  Simmons,   January  21,  1743,  among  the  Petitions      [  20  j 

in  Caufes.  ^  Cafe  12. 

TH  E  defendant  was  executor  under  the  will  of  a  perfon  So  much  of  a 
who  had  left  a  legacy  of  500  /.  to  the  petitioner  Mrs.  Bond  " 
Jefore  her  marriage  with  her  late  hufband,  who  notwithftanding  he  payment  of  che 
lad  received  at  different  times  at  leall  2000/.  from  other  parts  of  fum  of  122/. 
lis  wife's  fortune,  never  couid  be  prevailed  upon  to  make  any  fet- 

,  -r       r       1        -r  1  •  -L     ^       1  r      1  t      executor  of  the 

tlement  or  provifion  for  the  wife  ;  upon  which  tne  defendant,  the  hufband  muft  b« 
uncle  of  Mrs.  Botid,  refufed  to  pay  the  legacy  into  his  hands  ;  difchsiged,  and 
pdthe  hufband,  about  the  year  1734,  brought  a  bill  for  the  Jo'b^TaidToIhe 
egacy  :  the  court  referred  it  to  a  Mafter  to  receive  propofals  from  petitioner, 
le  hufband  for  a  provifion  for  the  wife  ;  the  Mailer  certified  the 
lufband  had  never  laid  any  propofals  before  him  ;  upon  which,  on 
le  petition  of  the  defendant  to  be  eafed  of  the  burden  of  this  de- 
nand,  the  court  on  his  offering  to  pay  in  the  money,  direfted 
le  Accountant  General  to  lay  it  out  in  South-fea  annuities  for 
le  benefit  of  the  hufband  and  wife,  fubje£l  to  the  further  direc- 
ions  of  the  court. 

The  dividends  and  produce  of  the  annuities  amounting  now 
3  122/,  15  s.  ']  d.  the  hufband  being  dead,  his  executor  infifl- 
d,  that  though  it  was  a  chofe  in  aBion  of  the  wife's,  yet  by  the 
ecree,  and  the  order  on  the  Accountant  General  to  lay  it  out 
5  aforefaid,  the  property  veiled  in  the  hufband  ( i ),  and  he  was 
jititled  to  the  principal,  and  likewife  to  the  interefl  made  of  the 
iinuities,  in  confideration  of  his  maintaining  his  wife  in  the 
liean  time. 

aiilll  Upon  a  petition  to  the  Majler  of  the  Rolls^  he  was  of  opinion 
>r  the  wife  as  to  the  principal,  but  thought  the  reprefenta- 
acn  ve  of  the  hufband  intitled  to  the  dividends,  and  ordered  it 
d  :cordingly. 


(01  tl 

.  cot 


(i)  Fide  the  cafes  cited  \xi  Lanoy  v.  Athol,  ante  2  vol,  448. 
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CASES  Argued  and  Determined 


It  came  on  now  before  'tlie  Chancellor  in  nature  of  an  ap* 
peal  from  the  order  o{  the  MtT/I^r  of  the  Rolls ^  in  which  the 
plaintiff  Margaret  Bond  preferred  her  petition  to  the  Lord  Chan- 
cellor, praying  that  fo  much  of  the  order  of  the  29th  Novem- 
ber 1743,  as  directs  the  payment  of  the  fum  of  122  /.  15  s.  'j  d. 
to  John  Bond^  may  be  diicharged,  and  that  the  fame  may  be  paid 
to  the  petitioner. 

Lord  Chancellor, 

If  this  five  hundred  pounds  had  been  the  only  portion  of  the 
wife,  I  ftiould  have  been  of  opinion  the  hulband  in  his  life-time 
would  have  been  intitled  to  the  intereft  for  her  maintenance,  but 
the  wife  has  brought  him  a  confiderable  portion  befides,  no  lefs 
than  two  thoufand  pounds,  as  appears  by  affidavits. 

*The  hufband  has  ufed  her  fo  hardly,  that  he  has  left  her 
nothing  but  only  her  own  freehold  ellate,  v»^hich  he  could  not 
debar  her  of. 

Suppofe  at  law  a  hufband  had  recovered  a  judgm.ent  for  a  debt 
of  the  wife,  and  had  died  before  execution,  the  wife  would 
have  been  intitled,  and  not  the  hufband's  executor. 


Had  the  legacy 
been  the  only 
portion  of  the 
wife,  the  huf- 
band would  have 
been  intitled  to 
th«  intereft  for 
the  mainte- 
nance. 

[  *2I  ] 

Where  a  huf- 
band recovers  a 
judgment  for 
the  wife's  debt, 
»nd  dies  before 

cxec«tion,  flie  is  intitled,  and  not  his  executor, 


■Where  a  huf- 
band has  rcceiv 
cd  a  great  part 


Here  the  hufband  v/as  fo  obftlnate  he  would  not  perform  the 
terms  of  the  decree  by  making  a  fettlement,  fo  that  upon  appii 
cation  to  the  court  they  ordered  the  money  to  be  put  out  by  th 
truftees  for  the  benefit  of  the  hufband  and  v^'ife,  fubjetl  to  thd 
further  order  of  the  court,  without  faying  any  thing  of  the  ap 
plication  of  this  money. 

Suppofe  where  a  hufband  has  received  a  greac  part  of  a  wife* 
portion,  and  only  a  fmall  part  remains,  and  the  hufband  is  f< 
perverfe  he  will  not  m.ake  a  competent  fettlement  on  the  wife,  th 
tk>ri^ndrcfufe8  couTt  Will  nct  Only  ftop  thc  pay ment  of  the  refidue  ofherfortun 
toinake  a  fettle-  to  the  hufband,  but  will  even  prevent  his  receiving  the  intereft  o 
anent,  the  court         rcfiduc,  that  it  mav  accumulate,  for  the  benefit  of  the  wife. 

Will  not  only  ,   ^   t      .     n       •       r  r  • 

ilop  the  pay-     unlcfs  he  18  itarving  for  want  oi  mamtenance. 

ir.ent  of  the  re- 
fidue of  her  fortune  to  him,  but  will  prevent  his  rfceifing  the  intsrcll  of  that  refiiiuc,  that  it 
wiay  »ccBmulat«  for  her  benefit. 

The  direclion  here  wai  not  for  the  benefit  of  the  hufband,  01 
to  alter  the  right  and  property  of  thc  parties,  but  only  to  eaf« 
the  executor  of  the  burden,  and  ordering  the  Accountant  Gene* 
ral  to  lay  it  out  in  this  manner  was  to  fecure  it  againfh  thc  huf- 
band, fubje£t  to  the  further  order  of  the  court. 

Lord  Chancellor  directed  that  fo  much  of  the  order  of  th 
29th  of  November  as  directs  the  payment  of  the  fum  of  122/. 
15  X.  ']  d.  to  John  Bond)  may  be  difcharged,  and  the  fame  bi 
paid  to  the  petitioner  (i). 


(i)  Re^^  Lib.  A,  1743.  foL  92.  a.  Vide  Anon,  p^/l  726. 


Sir  if 
ilors,  I 


In  the  Time  of  Lord  CLancellor  Har dwicke. 
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CouIfoJi  vcrfus  Whlte-y  January  2<5,  1 743-  Cafe  13, 


Lord  Chancellor, 

VERY  common  trcfpafs  is  not  a  foundation  for  an  in-  This  court  will 

^.  ^       ■,  ..  ,  .  ^        J  not  grant  a?i  m- 

jimction  m  this  court,  where  it  is  only  contingent  and  junftion  to  re- 
temporary  ;  but  if  it  continues  fo  long  as'to  become  a  nufance,  ftrain  a  prrfon 
in  fuch  a  cafe  the  court  will  interfere  and  j^rant  an  iniundlion  ^romcommitanj 
to  reltram  the  pcrion  trom  committing  it.  it  is  temporary 

only  j  othcrwifi 

where  it  hat  continued  fo  long  as  to  become  a  nufance. 

[  22  ] 

Woodhoufe  verfus  Hojkins^  JajJiiary  31,  1743.  C^fe  i^, 

<?IR  John  Hojkins  by  will,  dated  the  3d  of  September^  i<^97>  l-ox^  HardivkU 
^  deviled  his  lands,  after  the  death  of  his  wife  and  a  truft-  of  opinion  this 

I.  1  •      r        r,  TT  n  '        r  was  no.;  luch  a 

term  or  rooo  years,  to  his  Ion  Bennet  riojkins  lor  99  years,  cafe  as  would 
if  he  fhouid  fo  long  live,  without  impeachment  of  wafte,  re-  induce  the  court 
mainder  to  two  truftees  and  their  heirs  durinsj  the  life  of  his  fon  ^^^-^''.^^  a  truf- 

r  •  -1  -1  ^      r  n  teetojoinina 

Bennet  to  prelerve  contingent  remainoers,  remainder  to  tne  nrit  recovery,  and 
and  iDther  fons  of  Bennet  in  tail  male,  remainder  to  Hungerford  diimiired  the  bill 
Hojktns  his  fecond  fon  for  99  years,  if  he  fliould  fo  long  live,  re-  crTditoi^''agaw!il 
mainder  to  the  fame  truftees  and  their  heirs  during  the  life  of  the  heir  at  law 
Hunprford  ILfhins  to  preferve  contingent  remainders,  remainder  of  the  furvivinj 
to  his  firfl:  and  every  other  fons,  remainder  to  his  other  fons  in  LnojolnT"^^^^ 
like  manner,  rcniahider  to  Sir  John  HoJJ^ins'^  daughters,  remain- 
der to  the  teftator's  heirs. 

There  was  a  power  for  the  fonsj  when  in  poiTeffion,  to 
make  jointures  and  leafes,  except  as  to  particular  lands,  and  an- 
other power  for  Bennet  and  the  other  fons  v/ithin  two  years  after 
being  in  poirellion,  and  having  a  fon  of  the  age  of  18,  to  revoke 
all  and  every  the  former  ufes,  and  to  limit  new  ufes,  fo  that  the 
premiiTes  be  limited  to  the  heirs  male  of  the  fons  in  the  fame 
manner  as  thefe  hmitations,  and  to  fettle  fuch  like  power  of 
revocation. 

Sir  John  Hoffi'uu  died. 

Bennet  Hoftcins  his  eldcft  fon  died  without  ilTue, 

Hungerford  Hojkins    the  fecond    fon,    now  Sir  Hungerford 

HoJkingSy  married,  and  has  a  fon  Chandos  Hcjhinsy  now  above 

twenty-one. 

Sir  Hungerford  and  his  fon  became  indebted  by  bonds  to  cre- 
ditors, and  made  affignments  of  the  fettled  efbate  in  truft  for 
creditors,  and  agreed  to  futfer  a  common  recovery  to  make  the 
afiignment  and  provilion  for  the  creditors  efFeclual. 

The  bill  is  brought  by  the  creditors  againd  Sir  Hungerford 
Hojktns  and  his  fon  Chandos^  and  againft  Thomas  HJh.'ns  (the 
fifth  fon  of  Sir  John  Hopkins)  all  the  other  fons,  who  had  in- 
termediate remainders  as  before,  being  dead  without  hlue,  and 
againft  the  defendant  Mrs.  Jnn  Btrringion  the  heir  of  the  fur- 

C  3  vlving 
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^Ho^sKiNr  ^'  "^^^^"S  truftee,  to  preferve  contingent  remainders,  In  order  to 
compel  her  to  join  in  a  common  recovery,  and  that  the  plain- 
tiffs might  have  an  efFedual  fecurity  and  fatisfadion  for  their 
debts. 

Mr.  Attorney  General  for  the  plaintilFs. 

There  are  two  general  queftions ;  The  firft  as  to  the  compel- 
ling the  defendant  Mrs.  Berrmgton  the  truftee  to  join  in  a  con- 
veyance to  make  a  tenant  to  the  pra:cipe^  in  order  to  fuffer  a 
recovery. 

Secondly,  As  to  the  power  of  revocation.  Whether  that  be 
not  a  perpetuity,  and  void  ? 

Mrs.  Eerrifigton  is  a  truftee  for  the  fon  of  Sir  Hungerford. 
Hojhins^  who  is  tenant  in  tail  vefted,  and  if  fhe  had  joined 
voluntarily,  it  would  not  have  been  a  breach  of  truft  ;  and  for 
this  purpofe  cited  2  Vern^  754. 

Mr.  Wtlhraham  of  the  fame  fide  cited  I  Wms.  358  (i)  Eq. 
Caf,  Ahr\  386.  Foley  v.  Winnington  (2),  decreed  by  Lord  Mac- 
clesfield^ that  the  truftees  to  preferve  contingent  remainders  fliould 
join. 

Lord  Chancellor  faid  he  was  of  counfel  in  the  cafe,  and  It 
was  to  make  a  marriage -fettlement,  and  fo  to  continue  the  ufes 
in  effe6t  of  the  old  fettlement,  and  after  the  ufes  of  the  new 
marriage  fettlement  were  fervcd,  it  went  to  the  old  ufes. 

Mr.  Biddulph  for  Mr.  Thomas  Hojkins  the  remainder-man  faid, 
there  was  no  precedent  where  a  court  of  equity  have  decreed 
the  trtiflees  to  preferve  contingent  remainders  to  join  in  deftroying 
remainders,  unlefs  to  make  anew  fettlement,  as  in  Winnington^ 
cafe,  but  here  the  prayer  is  to  fell  and  alienate  the  eftate,  and 
the  debts  are  recited  in  the  articles  to  be  the  debts  of  the  father, 
and  for  which  the  fon  is  only  fecurity. 

Mr.  Attorney  General  in  reply  faid,  the  fon  is  fo  far  owner ' 
of  the  eftate  as  that  he  may  levy  a  fine,  which  will  create  a  bafe 
■  fee,  and  bind  fo  long  as  iffiie  of  him  ftiall  exift,  and  may  raife  , 
money  though  not  fo  conveniently,  and  upon  fuch  eafy  terms^ 
as  if  tlie  Vv'hole  were  in  his  power. 

As  to  the  debts  being  the  father*s,  the  fon  is  equally  bound,  | 
and  in  refpe6l  to  the  obligee  he  is  as  much  a  debtor  as  the 
father,  and  cited  i  P.  Wms,  536. 
[  24  Lord  Chancellor, 

Wlierc  the  in-  If  this  had  turned  upon  the  power,  I  fliould  not  have  deter* 
cent  of  the  owner  mined  It  now,  but  in  a  more  folemn  manner;  but  as  there  is 
pL^/^  tcf prei^rve  ^  previous  qucftion  as  to  compelling  the  truftees  to  join  in 
the  limitations  common  recovery,  the  other  point  is  not  now  neceflary  to 
asVaTir^'^^  determine,  yet  fo  much  may  be  drawn  from  the  power,  ag 
the^court°w\ii'^*  "^^7  ^^'^  Intent  of  Sir  John  Hojkins  to  preferve  the  limi^ 
effcfiuate  this  tation  he  had  made  as  far  as  poflible,  and  this  intent  the  court 
'T'^J'^^'^'^*^'^^^  <^ff<^<^^''^^t^s  where  the  ufes  are  executory,  as  where  Lord  Cowper 
lofy.  '  direded  truftees  to  preferve  contingent  remainders  to  be  inferte4 

in  the  cafe  of  Sir  John  Maynard's  will. 


(1)  Bafet  V,  Cha^ma^t,  S.  Q,  (2)  ?  F.  W,  536.  S.  C. 
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It  is  agreed  there  is  no  precedent  where  the  court  have  decreed  WooDHovsi:  y. 
in  fuch  cafes  the  truftees  to  join  ;  and  I  am  of  opinion,  this  is  osk.ns, 
not  fuch  a  cafe,  where  the  court  ought  to  decree  it  (i).  ^ 

Truftees  of  this  kind  are  called  Honorary  Truftees,  and  in-  »ot declare, ^he- 
trufted  by  parties  to  preferve  the  contingent  remainders  *,  but  I  ther  the  uuftees 
will  not  fay,  if  the  truftee  who  is  appointed  fhould  ioin.  it  would  io'ni"g  would 

1        r     1     •'^      1  1        r         n  1-  111  have  been  hablc 

be  fuch   a  breach  oi  truit,  as  this    court   would  decree  a  tomakefatis- 

fatisfadlion,  faftion  for  fuch  a 

breach  of  tiuft. 

The  reafon  of  makinf?  the  father  a  tenant  for  go  years,  is  ....    7i,  r 

1  r  '    °  n  .  iM       T    ,       1       1   r        Making  the  fa- 

in  order  to  preferve  tne  eftate-,  it  may  hkewile  be  the  deiign  ther  tenant  for 
of  fuch  fettlements  to  prevent  the  father's  influence  over  the  fon  99  years,  inftead 
when  of  age,  if  the  father  was  feifed  of  the  freehold,  to  get  the  f.^f^^lid^Tt?' 
fon  to  deftroy  the  fettlement.  prevent  his  hav- 

ing  fuch  an  in- 
fluence over  tlu  Ton  whenofage,  as  to  draw  him  In  to  deftroy  the  fettlement. 

Here  tlie  intention  is  to  pay  the  debts  of  the  father. 

The  objeclion  is,  the  truftee  is  truitee  for  the  firft  tenant  in 
tall,  and  that  when  the  tenant  in  tail  is  feifed  of  the  freehold, 
then  he  has  a  power  to  bar,  and  not  before. 

As  to  the  cafes  there  are  but  few ;  Mr.  JVuiningtoji^s  went 
upon  the  reafons  before  mentioned,  for  the  letting  in  the  join- 
ture, and  a  provifion  for  younger  children,  which  was  ft:ill 
carrying  it  on  in  the  family. 

The  argument  made  ufe  of  by  the  plain tifF*s  counfcl  was 
that  here  it  is  prayed  to  execute  the  truft  of  articles,  and  to 
be  fure,  it  is  true,  l^ut  this  court  is  not  to  decree  every  truft: 
created  by  the  parties  ;  and  though,  as  has  been  faid  before, 
the  court  might  not  condemn  the  truftee  if  he  confented ;  yet 
it  does  not  follow  that  the  court  will  Compel  the  truftee^  and 
I  think  this  the  very  cafe  which  was  intended  to  be  prevented 
by  the  truft,  wherefore  the  bill  muft  be  difmiiTed.  Tow?ifend  L  J 
vtxim  Laiuton,  2  P.  Wms»  379.  was  mentioned  by  Lord  Hard^ 
*Luiche  in  fupport  of  his  opinion.* 

(i)  Symance  v.  Tatton,  ante,  I  vol.  613.  Barna7d  v%  Latgey  j^mi^.  775.  i  JBro, 
Chq.  M.ep,,  534. 


•  On  marriage,  lands  are  fettled  to  A.  for  99  years,  if  he  fo  long  live,  remainder  to 
J?,  and  his  heirs  during  the  life  of  A.  to  fupport  contingent  remainders,  remainder  to 
the  firft  and  every  olhar  fon  of  A.  A.  has  two  fons,  C.  and  D.  A,  the  father  having 
mortgaged-the  premilTes,  he  and  his  fon  covenant  to  fufter  a  recovery,  and  to  procure 
B.  the  truftee  to  join:  B.  the  truftee  by  anfwer,  fubmits  to  the  court :  The  court  v/iil 
'  ot  compel  the  truftee  to  join,  unlefs  h.  the  fecond  fon  of  the  marriage  will  confent* 
^iipe7id^%x{^x%  'Lsi'wtQnf  a  F,  Wm*  379. 
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^^I'gj^^  Webb  versus  Lkcoty  February  "jy  1743. 

On abiii brought  A  Blli  was  brougKt  agaiiift  feveral  pcrfons,  and  tKc  heir 
tocftabiifhawiii  at  law,  to  eltabUfli  a  will  j  the  heir  at  law  makes  a  de- 

againlt  anheir  at  r"  "iT 

law,  the  court,  lault. 
notwithftanding 

h&  made  dC' ault,  rdercd  the  proofs  of  it  to  be  rend,  and  faid  the  will  could  not  bf  otherprlfe  well  proYcd^ 

Lord  Chancellor, 

I  have  fome  doubt,  whether  I  ought  not  to  hear  proofs  of  the 
•wlirs  being  duly  proved,  before  I  can  declare  it  well  proved, 
notwithftanding  the  defendant,  the  heir,  has  made  default ; 
though  in  'common  cafes  the  plaintiiFs  are  intitled  to  a  decree 
according  to  the  prayer  of  their  bill,  without  reading  any  evi- 
dence, yet  he  thought  he  could  not  regularly  declare  the  will 
well  proved,  unlefs  he  read  to  the  proof  of  it. 

The  rcgifier  could  not  recolleft  any  cafe  where  this  was  the 
pra£lice  of  the  court,  but  Lord  Chancellor  thinking  it  ncceflary^ 
ordered  the  proofs  of  the  will  to  be  read  ( i ) 

( I )  Vide  French  v.  Baron,  anie,  2  vol.  1 20. 

[  25  ] 

y,        ^     February  8,  1 743,  John  Norris  an  Infant,  Annl 
Cale  10.        JSlorrisy  John  Monk,  Elizabeth  Le  Leve,  «W  >  PlaintlfFs, 
Others^  -  ■  •  — •  ^ 

Ifabella  Le  Neve^  Bpinfer,  Edward  Le  Neve  y  Ffq;' 
Peire  Le  Neve,  Gent.  Son  and  Heir  of  Henrietta 
Le  Neve,  deceafed,  Edward  Matthew  Grave  Gent, 
and  Ann  his  tVife^  the  Daughter  and  Heir  of  Ann  \ 
Rogers  deceafedy  formerly  Ann  Le  Nevey  which  '  Defendants, 
faid  Jfabella,  Henrietta,  and  Ann  Rogers,  were 
the  Daughters  aud  Co-heirs  of  Oliver  Nevey  other- 
wife  Le  Nevey  Efq ;  deceafedy 


S.  C.  poft.  22 
Scmb. 


r\LIV  ER  Le  Neve,  of  Great  Witchinghamy  in  the  county  of 
^  Norfolky  Efq;  being  feifed  in  fee  of  divers  manors,  lands, 
i^c,  in  Norfolk,  Surrey,  Middlcfex  and  Londony  of  the  yearly  va- 
tn\L\nx^'tet  of  1500/.  and  having  no  child,  and  a  great  defire  to  conti- 
to  bills  of  review,  niic  his  eftatc  in  his  name  and  blood,  did  propofe  to  fettle  the 
having  never  f^^ie  ^p^^  Oliver  Le  Neve,  then  an  infant  of  ten  years  of  age 
from  fincftht  (f^t^^r  of  the  defendant  Ifabella,  and  grandfather  of  the  defends 
making  of  them  ant  Pdcr  Le  Neve,  and  Ann  Grave)  and  upon  Peter  de  Neve  his 
thecwur:was     brother,  alfo  an  infant  of  twelve  years  of  age,  and  Francii  de 

or  opinion  that  ^  ° 

thepajties        Neve,  and  their  ifiue. 

who  now  applied  Old  OHver  Le  Neve  had  been  long  acquainted  with  one  John 
*rchTbin,''had  barrifler  at  law,   refiding  in  the  county  oi  Norfolk, 

not  brought  (great  grandfather  of  the  plaintiff  John  Norris)  who  had  been 
themfdvcswith-  his  ftanding  couiifcl  for  manv  years,  and  had  the  fol(?  direction 

n  thofe  rules,  °  4   i        *  £ 

•nddilmlil^athe  ^ 
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of  his  afFairs,  and  Oliver  intirely  relied  on  his  Ikill  and  integrity  Novpu  v. 
in  preparing  fuch  fettlement.  ,  ^ivt. 

On  the  7th  and  8th  of  February  i6']4,  old  Oliver  Le  Neve  dA(\. 
by  leafe  and  releafe  (in  confideration  of  the  natural  love  and 
afFe£lion  he  bore  to  Oliver  Neve^  Peter  Neve,  and  Frances  Ncvc^ 
being  his  coufms  and  of  his  name  and  blood,  and  for  making 
provifion  for  payment  of  his  debts  and  legacies,  as  he  flioukl 
by  his  lad  will  appoint)  convey  and  limit  the  faid  manors, 
lands,  ^ffr. 

To  the  ufe  of  himfelf  for  life,   without  impeachment  of 
wafte. 

To  the  ufe  of  Elizabeth  his  wife  for  life,  as  to  part. 
Remainder,  as  to  the  whole,  to  his  counn  Oliver  Neve  for 
99  years,  if  he  fo  long  live. 

Remainder  to  truftees  to  preferve  contingent  remainders,  re- 
mainder to  his  firft  and  other  fons  in  tail  male,  remainder  in 
like  manner  to  Peter  Neve^  and  Francis  Neve^  and  to  their  fn-ft 
and  other  fons  in  tail  male. 

Remainder  to  the  right  heirs  of  the  faid  Oliver  the  grantor. 
In  the  indenture  was  a  provifo  that  it  fiiould'be  lawful  for  oli 
Oliver  by  his  will,  to  limit  all  the  faid  eftates,  after  his  own  death 
to  any  perfon  for  any  term  of  years,  in  order  to  raife  money  for 
the  payment  of  his  debts  and  legacies. 

And  on  the  9th  of  February  1 674,  he  made  his  will,  and 
thereby  in  purfuance  of  the  faid  power  devifed  unto  John  Norris 
all  the  faid  eftate  for  the  term  of  ten  years,  to  commence  after 
the  death  of  the  tedator,  upon  truft,  that  the  rents  and  profits 
thereof  (hould  be  applied  in  payment  of  his  debts,  ie^i^acies,  and 
funeral  expences,  and  after  payment  thereof,  the  furplus  to 
Oliver  Neve  the  infant,  if  then  living ;  or  in  cafe  of  his  death 
to  Peter ^  if  then  living;  and  in  cafe  of  his  death  to  Fraficis^ 
if  then  living,  his  executors,  adminidrarors  and  afiigns,  and 
made  John  Norris  executor  of  his  will,  and  gave  him  a  legacy 
of  300  /. 

Old  Oliver  Le  Nevehy  a  codicil  dated  the  17th  of  January 
1678,  willed  that  all  houfes  and  lands  purchafed  by  him  (ince 
the  making  his  will,  fhould  go  to  the  fame  ufes,  and  for  the 
fame  eftate,  as  were  limited  by  his  will. 

Some  few  days  after  making  the  codicil,  old  Oliver  died  with- 
out iffue,  and  John  Norris  proved  the  will,  and  entered  upon 
the  eftates  devifed  to  Iiim  in  trull  as  aforefaid. 

On  the  3d  of  April,  1679,  ^^^-'^  Norris  wrote  a  letter  to 
Francis  Neve,  father  of  Oliver  the  infant,  "  Declaring  a  great 
concern  for  the  fafety  of  the  will,  and  that  he  would  not 
**  truft  the  fame  out  of  his  hands,  till  he  came  to  London 
which  he  iuLended  foon  to  do  for  die  proving  i.  in  cliancery, 
and  that  he  fhould  be  afLPLful  to  do  therein  for  i  3  befl:  fe- 
curity  to  all  in  ents,  and  aiTured  Francis y  \\t  (liould, 

to  his  beft  judgment,  endeavour  to  have  the  in  ent  of  his 
♦*  tefta:or  pcrform.ed  for  all  i  's  purpofes,  fo  far  as  laid  in  him  5 
the  truft  thereof  being  cooimitted  to  him  fo  vv holly,  w^^^H 

he 
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he  fald  obliged  all  his  care  and  (kill  therein,  which  he  de-\ 
"  clared  he  was  not  a  little  folicitous  to  e£Fe6l  to  his  utmoft^ 
r  28  1     "  which  he  was  ready  to  comply,  with  the  bed  ad- 

l       J     <<  vice  he  could  take,  to  fecure  the  ends  the  teftator  defigned 
«  by  his  will." 

On  the  2d  of  Aiigu/l  1769,  old  John  Norrls  agrees  with  John 
Neve  of  London^  blackfmith,  the  heir  of  the  teftator,  for  the  pur- 
chafe  of  the  reverfion  in  fee,  after  all  the  intermediate  eftates 
were  fpent,  for  thirty  pounds,  and  by  leafe  and  releafe  of  the  ift 
and  2d  of  Augujl^  1^79?  the  blackfmith  conveys  to  John  Norris 
and  his.  heirs  ail  the  faid  eflate,  late  belonging  to  the  faid 
teftator. 

On  the  23d  of  Otfoher,  1679,  a  bill  in  chancery  was  exhibited 
by  the  faid  Oliver  Neve  an  infant  by  his  guardian,  and  old  John. 
Norris  againft  Elizabeth  Neve  (the  teftator's  widow)  and  the 
blackfmith  as  heir  at  law  to  the  teftator,  fetting  forth  the  fettle- 
ment,  bill  and  codicil,  praying  that  the  defendants  might  fet 
forth  what  right  they  claimed  in  the  faid  premhTes,  and  that  the 
plaintifFs  might  examine  witnelfes,,  and  that  their  teftim^ony  m^ight 
be  preferved. 

In  December  following  the  blackfmith^s  anfwer  was  put  in, 
by  which  he  infifted  he  was  heir  at  law  of  Oliver  the  teftator, 
and  faid  that  he  had  been  informed  that  the  faid  Oliver  had  in- 
tailed  part  of  his  eftate,  but  that  he  had  never  feen  the  faid 
fettlement  or  will,  and  in  the  anfwer  he  neither  took  notice  of 
old  John  Norris^  having  purchafed  the  reverfion  of  him,  nor 
did  he  claim  the  faid  reverfion.  J  0, 

Elizabeth  Neve  (the  widow  of  Oliver)  in  January  following 
put  in  her  anfwer,  infifted  on  her  eftate  for  life,  and  faid  flie 
had  no  knowledge  whatever  of  John  Neve  the  blackfmith.  Ipl; 

In  the  month  of  January  1 679,  the  witnelTes  to  prove  the  ||aii(lc 
fettlement  were  examined,  to  preferve  their  teftimony. 

The  father  of  young  Oliver  died  in  November  1681. 

And  in  June  16S3,  young  having  attained  his  age  of  |  ki 

2r»  old  John  Norris  fettled  all  accounts  with  him,  and  at  his  '  ' 
requeft  agreed  to  aflign  to  him  the  remainder  of  the  10  years 
term  (of  Vv^hich  five  years  were  then  to  come)  and  to  put  him 
into  pofTeffion  of  the  eftate  upon  a  releafe  of  thefe  rents,  ^ifr. 
and  of  the  trufts  wherewith  old  John  Norris  ftood  charged  by 
the  fettlement,  and  will,  and  fuch  afGgnment  and  releafe  werq 
executed  accordingly  on  the  2d  of  OBober,  1683. 

Soon  after  this  a  difpute  arofe  between  young  Oliver  Nevey 
and  old  John  Norrisy  about  the  teftator's  leafehold  eftate ;  and 
in  Eajler  term  1684,  young  Oliver  Neve  files  a  bill  againft  old 
John  Norrisy  and  therein  charges  that  the  faid  John  Norris  had 
renewed  feveral  leafes,  and  that  he  had  pofTefted  all  the  deeds, 
L  29  ]  t^c,  relating  to  teftator's  real  and  perfonal  eftate,  and  prayed 
that  the  faid  John  Norris  might  convey  to  him  the  faid  Oliver 
all  the  faid  freehold  eftate,  as  alfo  the  feveral  terms,  ^c,  of  old 
Oliver  Le  Neve,  of,  or  in  any  manor,  lands,  ^c,  wherein  he 
was  any  ways  intitlcd  to  at  the  time  of  his  death,  and  Jince 
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J"  come  in  any  mmmer  or  by  any  means  to  the  faid  John  Norris,  or  to  No  iris  t. 
1,    his  ufe  or  benefit.  Lr  Nx^x, 

1.  Old  John  Norris  put  In  an  anfwer  the  2 2d  oi  July,  1684, 
d   and  thereby  admitted  that  he  drew  and  advifed  the  fettlement, 

will,  and  codicil,  and  that  Oliver,  the  maker  thereof,  was 
/I  govern(?d  by  his  advice  in  the  coiuia£l  of  this  aiTair,  and  that 
r.  he  had  been  executor  of  all  the  wills  by  him  made  for  twenty- 
is  years  before  his  death,  faid  that  he  had  delivered  up  all  the 
It  deeds  and  writings  belonging  to  the  teftator's  eftatcs,  but  yet 
u  took  no  notice  of  the  purchafe  he  had  made  of  the  blackfmith, 
j   although  he  was  required  by  the  faid  bill  to  fet  jorth  all  interejl 

which  had  ccme  to  him  in  any  manner,  as  well  leajehold  as  free^ 
i  hold,  in  order  to  ajfign  the  fame  to  young  Oliver  Neve  the  plain- 
/i  tiff. 

e      No  further  proceedings  were  had  on  that  bill,   but  Oliver 
;.   Neve  and  John  Norris  compromifed  the  matter  betv/een  them, 
t  and  fourteen  years  afterwards,  on  the  loth  of  Augujl,  1698,  , 
e  old  John   Norris  afligned  the  faid  leafehold  premiffes  to  two 
It  perfons^  for  the  remainder  of  the  term,  which  perfons  declared 

themfeives  truftees  for  Oliver  Neve  the  younger, 
i,  May  the  ift,  1688.  In  purl'uance  of  an  agreement  with 
\  Peter  Le  Neve  (the  elder  brother  of  Oliver,  and  who  was  next 
I.  in  remainder  after  him,  with  a  limitation  to  the  iffue  male  of 
d  his  body)  the  blackfmith  for  ten  pounds  conveyed  his  rever- 
if  fionary  intereil  to  the  faid  Peter  Neve  and  his  heirs,  and  died 
r  in  Augufi  following. 

On  the  I  ft  of  Augufi,  1701,  old  John  Norris  died,  having 
firft  made  his  will,  whereby  lie  devifed  the  reverfton  he  pur- 
chafed  of  the  blackfmith  to  his  eldeft  fon  John  (the  prefent 
plaintiff's  grandfather)  for  life,  with  remamder  to  his  .  firft 
and  other  fons  in  tail  male,  with  remainders  over. 

On  the  7th  of  December,  17 08,  Francis  Neve,  the  third  and 
laft  perfon  in  the  entail  under  old  Oliver  Neve's  fettlement, 
died  without  iffue. 

In  1709  young  Oliver  Neve  being  in  poffeffion  of  the  eftates, 
and  but  having  one  fon  living,  an  infant  of  fo  infirm  a  ft  ate 
of  health,  that  it  was  apprehended  he  could  not  live  to  be  21  ; 
and  Oliver  being  not  likely  to  have  any  more  children,  and 
Peter  having  no  child,  applied  himfelf  to  the  plaintiff's  grand- 
father, who  was  in  great  want  of  money,  and  offered  him 
;2ooo /.  and  afterwards  3000/.  to  deliver  up  the  conveyance  f  J 
Ito  his  father  from  the  blackimith,  but  the  reverfion  being  de- 
jvifed  to  him  only  for  his  life,  he  could  not  difpofe  of  it. 

Young  Oliver  Neve's  fon  being  between  20  and  21,  and 
very  infirm,  and  his  father  not  being  able  to  purchafe  the 
reverfion,  they  came  up  to  London,  in  order  to  get  a  privy 
feal  to  enable  the  fon,  notwlthftanding  his  minority,  to  fuf*- 
fer  a  recovery,  but  the  plaintiff 's  grandfather  entered  a  caveat 
at  the  proper  office,  which  put  a  ftop  to  it. 
-  Soon  after  their  return  into  the  country,  the  fon  died  before 
the  age  of  21, 
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No5!STs  V.  On.  the  26th  of  November,  171 1,  young  Oliver  Neve  die4 
L*  Neve.  without  ilTuc  male,  and  his  brother  Peter  Neve  entered  into 
poiicfTioii,  and  applied  to  Mrs.  Earl  (a  friend  of  the  Norris's) 
and  told  her,  he  was  defirous  of  purchafing  Mr.  Norrish  re-^ 
verfion  in  this  eftate,  and  would  give  5000 /.  for  it,  and  upon 
her  faying  fhe  thought  it  not  a  valuable  confideFation ;  he 
faid  he  would  give  more,  and  delired  her  to  fpeak  to  him, 
which  {he  did  ;  and  Norris\  anfvver  vras,  he  had  not  power  to 
fell  it. 

On  the  nth  of  January,  ^J^^y  John  Nor ris^  the  plaintiff's, 
grandfather,  died,  leaving  John  Norris  his  only  fon  and  heir 
at  lav/. 

In  1725,  Peter  Neve  (being  64  years  old)  pretended  he  had 
fome  claim  to  the  reverfion,,  and,  to  accomodate  difputes, 
propofed  to  marry  a  filter  of  the  plaintiff's  father,  and,  on 
thefe  terms  would  yield  up  his  claim  to  the  reverfion  in  fee  • 
a  meeting  was  had  ;  but  the  provifion  he  offered  for  the  young 
lady  being  thought  not  fufficient,  the  matter  broke  off. 

On  the  ill  of  Ocioher,  1729,  Peter  Neve  d\t6.  without  ifTue, 
having  iirfi:  made  his  will,  and  devifed  the  eflate  in  queflion, 
the  reverfion  of  which  he  had  purchafed  of  the  blackfmith, 
to  the  three  daughters  of  his  late  brother  Oliver  Neve  j  name- 
ly, Ifahella  Le  Neve,  Ann  Rogers^  and  Henrietta  Neve,  and 
their- heirs  and  afhgns. 

All  the  limitations  in  the  firfl  fettlement  being  fpent,  upon 
the  death  of  Peter  Neve  without  iffue,  the  reverfion  in  fee  be-» 
came  veiled  in  John  Norrisy  the  plaintiff's  father,  who  bein 
then  an  infant,  brought  his  bill  April  the  15th,  1730,  againft 
Ifahella  Neve,  Edivard  Neve,  and  Henrietta  his  then  wife,  and' 
yohn  Rogers  and  June  his  wife,  praying  they  may  fct  forth  what 
right  they  claimed  to  the  eftate,  and  to  deliver  up  poflefTion^j? 
t^e.  no  anfwer  was  put  in  to  this  bill. 
31  j         In  Eajler  ttim,  173T,  the  plaintiff's  father  brought  eje^l-j 
ments  for  the  lands  in  Norfolk,  to  which  the  defendants  to  the 
lafl  mentioned  bill  appeared,  and  upon  a  long  trial  by  a  fpe^ 
cial  jury  at  the  fummer  afTizes  1731,  and  full  defence  made, 
a  verdicl  v/as  given  for  the  plaintiffs  father  for  all  the  free-j. 
hold  lands  in  A^«?.^/^',  and  judgment  being  entered,  the  defend- 
ants brought  a  writ  of  error. 

On  the  29th      November,  I73i»  the  defendants  brought 
crofs  bill  again fl  the  prefent  plaintiff's  father,   and  among 
other  things  charged  that  Peter  Neve  did  not  fufpedl:  that  Nor-i 
ris  had  purchafed  the  reverfion,  and  that  Norris,   who  was 
privy  to  Peter  ^  purchafe,  never  intimated  that  any  convey 
ance  had  been  made  to  him,  but  always  declared  himfelf  to 
be  no  other  than  executor  in  truft,  without  fetting  up  any  Nfet 
claim  to  the  reverfion,  and  therefore  prayed  a  difcovery  of  all 
the  deeds  and  writings,  and  that  they  might  be  delivered  u| 
and  the  conveyance  to   Peter  Neve  from   the  blackfmith  ht 
cftabhfhed,  and  that  to  /vTfjrm  cancelled^  and  that  the  proceed 
ings  on  the  ejedmcnt  might  be  flayed. 
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Ill  Michaelmas  tcnn,  173^,  the  plaintiff's  father  delivered  Norri* 
t-je£lments  for  the  London  and  Soul/jwark  eftates,  but  on  the  i^*^**.- 
2d  of  March^  173  ^^"^^  parties  came  to  an  agreement, "  that 
the  copyhold  and  leafehold,  which  lie  intermixed  with  the 
freehold,  fliould  be  diftinguifhed,  that  the  plaintiff's  father 
fhould,  without  trial,  be  let  into  poffciTion  of  all  the  freeholds 
in  London,  Southwark^  and  Norfolk,  coniprifed  in  the  blackfmith's 
title, 

John  Rogers  and  Ann  his  wife  died  foon  after,  leaving  ifilie 
the  defendant  Aun^  now  wife  of  Matihe>w  Graze^  and  Hen^ 
riettaj  wife  of  the  defendant  Edward  Neve,  died,  leaving  iflue 
the  defendant  Peter  and  the  plaintiff  Elizaheih. 

The  7th  of  OBther,  1735,  Joht  Norris^  the  plaintiff 's  fa-' 
ther,  died,  leaving  the  plaintiff  his  only  fon  and  heir,  who, 
in  November^  I740>  filed  his  bill  of  fupplemer.t  and  revivor 
againft  the  defendants,  praying  they  might  fet  forth  whether 
they  infifted  on  any  and  what  title  to  the  eftate  in  queftion, 
that  there  might  be  a  commiffion  of  partition  of  copyhold  from 
freehold,  that  the  plaintiff  might  be  let  into  poffelFion  of  tlic 
freehold,  that  he  might  have  the  benefit  of  the  agreement  in 
the  former  caufe  ;  and  all  deeds  and  writings  to  be  delivered, 
and  to  be  quieted  in  pofleffion. 

On  the  2d  of  July^  '74^?  the  defendants  put  in  their  an- 
fwer,  and  infilled  that  old  John  Norris  concealed  his  convey- 
ance from  the  Neves-,  that  his  taking  it  was  a  breach  of  truii, 
and  that  he  ought  to  be  deemed  a  truftee  for  Peter  and  his 
heirs ;  admit  the  agreement  in  the  former  caufe,  but  fay  it 
was  not  intended  to  bind  the  intereft  of  any  of  the  parties, 
that  they  ought  not  to  account  for  the  rents,  C3V.  of  the  eftare, 
but  that  the  plaintiff's  great  grandfather,  old  John  Atom's, 
fhould  be  decreed  a  truflee  for  them,  and  the  plaintiff  obliged 
to  account  with  them  for  rents  and  profits. 

The  plaintiff  replied  to  the  anfwer,  and  iffue  being  joined, 
examined  divers  witncfft^Sj  but  the  defendants  (who  had  made 
the  abovementioned  defence  agreeable  to  what  they  had  col- 
ledled  from  the  common  report  in  the  family)  did  not  examine 
any,  being  unable  to  prove  the  matter  by  them  put  in  iffue. 

On  the  17th  of  Jidy,  1 742,  Lord  Chancellor  decreed  an 
account  of  the  profits  of  the  freehold  premiffes  finee  the  death 
Oi  Peter' Neve,  and  declared  the  plaintiff  intitled  thereto,  and 
dire<£ied  a  commiffion  for  dividing  copyholds  from  freehold 
lands,  and  that  after  the  execution  of  fuch  commifffon,  the 
writings  belonging  to  the  freehold?  ihould  be  delivered  up  for 
the  plaintiff's  benefit. 

On  the  24th.oi  Jifgifly  1742,  the  efcates  were  diflinguiflied 
and  fet  out  by  metes  and  bounds. 

On  the  7th  of  February  the  caufe  was  fet  down  for  further 
directions;  but,  before  the  fame  came  on,  the  defendant  Ann 
(late  Rogers)  married  the  defendant  Matthew  Grave  an  attor- 
ney. 

On  the  2 1  ft  of  May,  1743,  the  defendants  petitioned  tor 
leave  to  file  a  bill  of  review,  upon  a  fuggetlion  that  the  peti- 
tioners 
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NoRKisv.    tioners  Iiad  fince  the  decree  difcove^-ed,  that  they  were  the 
3Ue  Nevje.     }^eij.g  at  ]aw  to  the  blackfmith,  which  they  had  never  heard 
before,  and  that  he  was  dead  without  iffbe. 

On  the  22d  of  OElober^  I743»  the  petition  flood  in  the  pa- 
per,  but  the  defendants  did  not  think  proper  to  fupport  that 
petition,  but  fufFered  it  to  be  difmilied  with  coih. 

On  the  27th  of  0^57(7^^^  the  defendants  preferred  a  fecond 
petition  for  Uberty  to  bring  a  bill  in  the  nature  of  a  bill  of 
review,  and  to  rehear  the  caufe,  on  a  fuggeftion,  that  fince 
the  decree  was  pronounced,  they  had  difcovered  feveral  fadls 
by  which  the  real  truth  of  the  cafe  appeared,  fuflicient  to  fhew 
that  the  purchafe  of  the  reverfion  by  old  "John  Norris^  a  truftee 
for  Oliver^  and  during  his  infancy,  ought  to  be  efteemed  a 
truft  for  him,  and  that  they  had  difcovered  feveral  deeds,  wit- 
iiefTed  by  old  Norris,  relating  to  purchafes  by  old  Oliver^  and 
feveral  letters,  manifefting  the  confidence  old  Oliver  placed  in 
him,  and  likewife  the  letter  of  the  3d  of  April  1679, 
record  of  the  bill  in  Chancery  on  the  23d  of  OEloher^  ^679, 
brought  by  old  John  Norrls  and  young  Oliver  Neve  againft  the 
widow  of  old  Oliver  Neve^  and  the  blackfmith,  and  likewife  the 
records  of  the  bill  brought  by  Oliver  Neve  the  younger  againft 
old  John  Norris  in  May  1684,  and  feveral  deeds  before  men- 
tioned. 

In  fupport  of  the  petition  PViUiam  Havers  fwore,  he  was  the 
folicitor  for  the  defendants  Ifahella  Neve^  ^c,  and  that  he  did 
not  know  till  after  the  17th  oi  July  1742,  the  day  on  which 
the  caufe  was  heard,  that  the  defendants  could  prove  that  old 
John  Norris  was  the  counfel  ufually  employed  by  old  Oliver 
Neve^  in  his  affairs ;  or  that  he  had  been  his  executor  under 
many  wills  before  his  death. 

Or  that  old  John  Norris  did  advife  or  draw  the  fettlement 
and  will  of  1674. 

Or  that  the  eftate  in  queftion  was  purchafed  by  old  John 
Norrisy  whilft  he  wa«  in  pofleffion  of  the  faid  eftate  in  truft  for 
young  Oliver  Neve, 

Or  that  old  John  Norris  had  furrendred  a  leafe  of  the  per- 
fonal  eftate,  or  that  there  had  been  any  controverfy  about  it,  or 
that  old  John  Norris  had  alTigned  the  fame  in  confideration 
thereof. 

Or  that  old  John  Norris  was  a  witnefs  to  any  deeds  wherein 
old  Oliver  Neve  was  a  party.. 

The  defendant  Matheiv  Grave  by  his  afhdavit  fwore,  that  fince 
the  faid  caufe  was  heard,  nomas  Martin^  executor  of  Feter 
Neve^  delivered  the  fettlement  of  1674  to  him,  and  that  ob- 
ferving  a  caufe  indorfed  on  the  fettlement,  he  fearched  for  the 
fame,  and  found  two  caufes  in  the  Six  Clerks  Office,  Nevevtr^ 
fus  JSievey  and  Neve  verfus  Norris^  in  the  records  in  the  Tower  : 
that  he  found  the  latter  of  the  third  of  Jpril  1679,  in  Thomas 
Martin\  cuftody  the  io.th  of  ^z^/y  laft,  and  the  leafe  granted  to 
old  NorriSy  and  the  afiignment  thereof  in  Holden^s  cuftody,  and 
alfo  found  the  deeds  attefted  by  Norris  in  Marlinses  cuftody. 

The 
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The  defendants  Ifahella  Neve^  Edward  Neve,  Peter  Neve,  and     No»ni«  r. 
Ann  Grave,  in  their  affidavits  fwore,  that  they  knew  none  of  Ncv». 
thefe  fa6ls  till  informed  thereof  by  the  defendant  Mattheiu 
Grave,  and  that  they  examined  no  witnefTes  nor  read  any  evi- 
dence in  the  caufe,  becaufe  they  did  not  then  know  any  of  the 
faas. 

nomas  Martin  in  his  affidavit  fwore,  that  he  is  one  of  the 
executors  of  Feter  Neve^  who  died  in  1729,  and  that  upon  his 
death  he  found  in  his  iludy  the  fettlement  and  copy  of  old  Oli- 
ves Neve^s  will,  and  the  indenture  of  October  1683,  and  that  the 
deeds  and  writings  remained  in  his  cuftody  from  1729,  till  the 
delivery  thereof  to  Matthew  Grav£,  l^c»  on  the  27  th  May 
laft. 

That  he  was  concerned  in  the  country  as  attorney  for  the  de-  [343 
•endants,  at  the  trial  of  the  ejedment  in  173 1,  but  was  not  con- 
cerned as  folicitor  upon  the  defence  for  them  in  equity,  and  to 
lis  knowledge  did  never  fee  the  bil]  of  revivor  in  this  caufej  nor 
the  defendant's  anfwers,  but  that  he  hath  had  meetings  with  the 
plaintiff's  father,  and  may  have  talked  with  or  aded  for  Ifahella 
Neve,  Edward  Neve  and  his  wife,  and  John  Rogers  and  his  wife, 
under  the  direction  of  the  parties,  or  with  Mr.  Havirs  or 
Mr.  Botuycr,  the  clerk  in  court,  which  Havers  and  Bowyer  he 
believes  had  the  fole  conduCt  of  the  caufe  for  the  defendants : 
3ut  he  was  not  concerned  for  them  as  folicitor  otJier  than  as 
aforefaid. 

This  petition  was  heard  before  Lord  Chancellor  on  the  28th 
of  Jammry,  and  on  February  ihQ  4th  and  8th,  1743,  and  in  an- 
fwer  to  this  evidence,  which  was  produced  by  rhe  defendants  m 
fupport  of  their  petition,  it  was  infilled  on  the  part  of  the  plain- 
tiff, that  the  matters  now  pretended  to  be  new  difcoveries  by 
the  defendants,  are  not  fo  ,  for  that  at  the  trial  of  the  ejecftment 
in  1 73 1,  copies  of  the  bill  and  anfwer  in  the  caufe  of  Oliver 
Neve  and  John  Norris  plaintiffs,  verjhs  John  Neve  and  Elizabeth 
Neve  defendants,  were  produced  and  read  at  that  trial,  and  that 
Thomas  Martin  was  the  attorney  employed  by  the  defendants  in 
that  caufe,  and  a6led  as  fuch  at  the  trial  :  and,  as  agent  for  the 
defendants,  he  wrote  letters  touching  the  executing  the  commif- 
lon  for  examining  witneffes  in  May  1732. 

That  the  defendants  exhibited  their  crofs  bill  in  1731  againfl: 
the  plaintiff's  father,  and  therein  ftated  "  the  fettlement  and 
"  will  of  old  Oliver  Neve,  and  of  old  John  Norris's  having  in- 
ftru6lions  to  purchafe  the  reverfion  for  Peter  Neve,  and  that 
inftead  thereof  he  had  purchafed  it  fraudulently  for  himfelf, 
and  concealed  fuch  purchafe  and  that  therefore  he  ought  in 
equity  to  be  deemed  a  truftee  for  the  plaintiffs  in  the  crofs 
bill." 

It  was  like  wife  infifted,  that  the  letter  of  the  3d  of  Jpril 
1679,  or  the  deeds  attefted  by  old  John  Norris,  are  no  new  dif- 
coveries, becaufe  they  came  out  of  the  haiids  of  Martin,  the  de- 
fendant's attorney  in  the  ejedment,  and  employed  in  the  com- 
million  that  iffued  in  the  caufe  out  of  Chancery, 

After 
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Le^ Nttvl'  "^"^^  reading  the  fettlement  and  will  in  1 674,  the  blackfrnitK^s 
conveyance,  and  the  bill,  anfwers  and  depofitions  in  1679,  and 
1684,  and  feveral  purchafe  deeds  of  old  Neve  attefiedby  Norris 
and  three  days  hearing  of  counfel,  Lord  ii/^^rc/w/ii^- delivered  his 
opinion  as  follows,  the  8th  of  February  1743. 

1  have  been  defirous  to  examine  very  particularly  into  the 
new  evidence,  in  order  to  prevent  any  more  litigation  and  ex- 
pence, 

|.       1         The  prefent  application  is,  for  leave  to  bring  a  bill,  in  nature 
*-  3^         of  a  bill  of  review ;  and  this  is  faid  to  be  founded  upon  new 
matter,  not  at  all  in  iffue  in  the  former  caufe,  or  upon  matter 
which  was  in  iffue,  but  difcovered  fmce  the  hearing  of  the 
caufe. 

Upon  thefe  rules,  I  do  allow  bills  of  review  have  been  grant- 
ed :  for  though  it  has  been  faid  that  thefe  were  varied  by  the 
order  that  was  made  in  the  caufe  of  Montgomery  verfus  Clarky  yet 
I  fee  no  alteration,  and  therefore  the  rules  I  fliall  judge  by  in 
the  prefent  cafe,  muft  be  the  ancient  ones. 

Lord  Bacori^  rules  have  never  been  departed  from  fmce  the 
making  of  them. 

By  the  eftabiifhed  pra6lice  of  the  court,  there  are  two  forts 
of  bills  of  reviev*^,  one  founded  071  fuppofed  error  appearing  in  the- 
decree  itfelf^  the  other  on  new  matter  Hjuhich  mujl  arije  after  the  de»\^ 
cree^  or  upofi  new  proof  which  could  not  have  been  ufed  at  the  time\ 
when  the  decree paffed. 

The  quellicn  is,  v/hether  in  this  cafe  the  defendants  havd 
brought  themfelves  within  the  rule,  and  whether  there  is  new 
matter  not  exifting  at  the  time  of  the  decree,  or  new  proofs  thati 
could  not  poffibly  be  made  ufe  of  at  the  former  hearing. 
It  is  fufficlent  to     ^he  conftruftiou  as  to  the  latter  has  not  been  fo  ftrifi:,  that 
l"wroffeviIw°  the  new  proof  muft  not  come  to  the  parties  knowledge  till  after- 
*if  the  new  proof  the  caufe  has  been  heard  \  it  is  very  fufficient  if  it  did  not  come' 
did  not  come  to  knowledoje  till  after  publication,  or  when  by  the  rules 

tiu  afterpubU.   the  court  the  party  could  not  make  ufe  of  it  ( i ). 

«at!on,orwhen 

by  the  rules  of  the  court  he  could  not  make  ufe  of  it. 


Coming  to  the       But  if  it  came  to  the  knowledge  of  the  parties'  attorney, 
knowiege  of  the  citor,  or  agent,  before  the  caufe  was  heard,  it  is  confidered  as  no 
party^s  attorney,  ^j^g     themfclves,  and  IS  the  fame  thing  as  coming  to  the  parties 

(Sc.  bftore  the     ,  ■*  *  w 

caufe  was  heard,  Knowledge, 
is  notice  to  - 
the  party  himfelf. 


The  fecond  queftion  is,  fuJ)poring  it  did  come  to  the  know 
lege  of  the  parties,  after  the  caufe  has  heard,  whether  it  is  re 
levant  to  the  matters  in  queftion. 

It  has  been  infifted  for  the  defendants  in  the  original  an^ 
plaintiffs  in  the  crofs  caufe,  that  the  equity  to  which  the  nej 
faas  are  pointed  was  not  in  iilue  at  the  hearing  of  the  form^J^; 
caufe. 


(i)  Patter/on  v.  Slaughter,  Amh,  293. 


No 


HI  the  Time  of  Lord  Chancellor  Hardwicke. 
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Now  as  to  this  I  am  clear  of  opinion,  that  the  equity  was  as  Nor  r is  v. 
full  before  the  court,  in  the  former  hearing,  as  it  can  be  Neve, 
now. 

For  it  appeared  there  that  old  Oliver  Neve  was  the  maker  [  3^  3 
of  the  fettlement,  that  young  Oliver  was  an  infant,  that  eld 
John  Norris  was  truflee  under  the  fettlement  during  ten  years, 
for  the  payment  of  debts  and  in  that  time  took  a  convey- 
ance from  the  blackfmith,  the  Jafl  remainder-man  under  the 
fettlement  in  1769. 

The  equity  infifted  on  in  the  crofs  bill  is,  that  old  Johf^ 
Norris  ought  to  be  conndered  as  a  truftce  only,  for  the  par- 
ties intereited  in  the  truft  eftate,  and  that  the  purchafmg  the 
reverfion  from  the  blackfmith  was  a  breach  of  trull  in  him  (i), 
and  that  the  conveyance  to  Peter  Neve  from  the  blackfmith 
ought  to  be  eftablifhed,  and  that  to  Norris  cancelled,  and  the 
proceedings  at  law  ftayed. 

All  the  charges  relating  to  the  truft,  and  the  execution       H^^^^  ^^^^^^ 
it,  were  made  out  then,  and  if  fails  were  put  in  iflue,  there  jj  noTobiT-edto 
is  no  necelTity  for  the  party  to  point  out  what  will  be  the  ef-  point  out  what 
fe£l  and  confequence  of  fuch  facls,  for  the  court  are  to  make  ^'^i  be  the  eftedb 

1      .    r  r\         r         ■  r  n        •         •  Ot  them,  for  the 

the  inierence  01  law  irom  it,  as  ex  jacto  oritur  jus »  court  are  to  make 

the  Inference  of 

J,  law  from  them,  z%  txfaBo  oritur  yu^. 

The  defendants  then  do  not  want  a  bill  of  revieAv  to  come 
at  this  equity,  for  all  the  a6ls  which  are  now  faid  to  be  dif- 
covered,  are  corroboratives  only  of  the  former  equity,  and 
therefore  there  is  no  ground  to  grant  it  upon  this  head. 

Which  brings  me  to  the  other  point,  whether  they  are  10 
many  nei.v  proofs^  and  that  by  the  rules  of  publication  the  de- 
fendants were  precluded  from  making  ufe  of  them  at  the  former 
hearing. 

The  firfl  queflion    is,   Whether  they  are  ne\^  difcove- 
^s  ? 

'Secondly,  Whether  they  are  relevant,  and  would  avail  the 
defendants,  if  fuch  a  bill  was  allowed  to  be  brought. 

Now  it  does  not  appear  to  me,  that  thefe  are  new  difco- 
verics,  fo  as  to  intitle  the  defendants  to  a  review. 

Fo.r  if  they  v/ere  known  to  the  parties'  counfel,  or  to  their  at- 
torney, and  folicitor,  or  agents,  it  is  fufhcient  to  rebut  fuch  an 
application,  or  there  would  be  no  end  of  fuits. 

How  many  parties  are  there,  tliat  know  not  the  merits  of 
their  own  caufe,  but  rely  on  the  ikill  of  their  counfel,  or  foHci- 
tor,  and  therefore  what  counfel  or  folicitors  knovv^,  mull  be  al- 
^'  iowed  to  be  the  knowledge  of  the  parties  (2), 

It  is  fworn  by  Martin^  who  was  attorney  for  the  defendants  Tho*  a  country 
ih  the  eje6lements,  that  he  had  the  feveral  deeds  and  writin^o  =^"^in<^y '"•^^  by 

\,      ,       ^  ^  anagentincaules 

in  this  court,  yet  he  is  to  be  confuieved  as  the  foUcitor  likcvvlfe,  tlio'  he  reJides  in  the  country,  aijd 
iil|iwhat  is  known  to  him  is  conflrudlive  notice  to  his  clients. 

{\)  y'l^z  Ayiiff  V.Murray,  ante  y  ^V(A.        (2)    Worfuy  v.  Earl  of  Sca>  borough^ 
'59.  VTbelpdale  v.  Cook/on,  i  rcf,  9.  T-Lvt-    po/i,  392.  Le  Ktiva  V.  Lc?  Ni^ve,  pcjl.  646. 
ning  V.  Morrice   2  Bro.  Cha,    Rep,  326. 
^Pox  V.  Mackreath,  ibid,  400.  Killick  v. 
Fiexney,^  Bro.  Cha.  Ca,  161. 

Vol.  III.  D  even 
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Ls^^^vE*     c'^^^^^        ^'^^^      ^^^^  ^^^^  "P<^"        death  of  P"^/^r 

^  ^  *  iS/'ft'^,  he  found  them  in  his  ftudy  among  other  ptipers,  but  fays 
he  was  concerned  only  as  attorney  in  this  trial,  but  not  as  foli- 
citor  in  the  caufe  in  Chancery. 

But  I  will  confider  him  as  folicitor  lirlcewife,  notwithftand- 
ing  he  lives  in  the  country,  for  every  body  knows  that  country 
attornies  a(^  by  agents  in  caufes  here. 

The  letter  of  the  3d  of  ^pri/y  1679,  comes  too  orrt  of  the 
hands  of  Mr.  Martirtj  but  I  do  not  fee  v/hat  inference  can  be 
drawn  from  it,  any  more  than  that  old  Johu  Norrls  was  a 
truftee. 

The  next  thing  to  be  confidered  is  the  bill  brought  by  yeung- 
Oliver  Neve  and  old  Nhrris,  againfl  Mrs.  Neve  and  the  black- 
fmith. 

Now  this  very  bill  was  produced  on  the  trial  in  eje6!:* 
ment,  and  tho'  by  an  adverfary  there,  yet  it  rs  the  fame  as  if 
produced  by  the  defendants,  and  is  a  clear  notiUcatlon  of  the 
fa£^:. 

This  trial  was  eleven  years  before  the  eaufc  m  equity  was 
heard,  fo  that  there  was  time  enougli  for  the  defendants  to*  have' 
confidered  ir,  and  whether  the  judge  did  right  in  admitting  it  to 
be  read,  is  not  material. 

The  next  is  the  deed  of  affignment  in  1683,  which  was 
like^rftftr  known  to  Mr.  Martin^  and  found  among  Peter- 
Neve^^  papers,  and  was  therefore  conftrudlive  notice  to  his 
clients. 

Suppofe  then  thefe  are  not  new  difcoveriesy  it  is.  2  final  and 
conclufive  anfwer  to  this  application  for  a  bill  of  review,  that 
they  exifted  at  the  farmer  hearing,  and  were  known  to  the  par- 
ties or  their  attorney,  aud  tlierefore  are  not  within,  the  rule  laid 
down  by  Lord  Bacon* 

But  fuppofe  them  to  be  new  drfcovcrles^,.  and  relevant  to  the 
cafe,  they  can  amount  to  no  more  than  coiToboratives  only  of 
the  former  point  in  equity. 

ne  equity  infilled  on  is  this,  that  old  John  Norris  (truflee  for 
a  term  of  i  o  years  under  old  Oliver  Neve^s  fcctlement,  antece- 
dent to  all  the  limitations  of  the  eftate  in  the  fettlement)  before 
the  end  of  the  term,  and  during  the  infancy  of  young  Olivtr 
Ncvcy  takes  a  conveyance  to  himfelf  of  the  reverfion  from  ths 
blackfmith  the  hck  at  law  of  old  Oliver  N^vey  for  30/.  ouly, 
the  efl:afee  being  M  leaft  15.00  /.  per  antt*  as  it  is  now  fallen  into 
p  o.  -1  poflefTion. 
Itij  extremely  is  2,  tr:mfa6lion  indeed  extremely  to  be  difapproved,  and 

•wrofijcfora  I  muft  fay  that  a  counfel  or  agent  Caking  a  conveyance  from  th<3| 
counfeior  ag'int  j.j      \\t\x.  for  his  owu  benefit,  and  which  he  difeovercd  by  hisj 

to  take  a  con-      ,  „  i  l  • 

vcyancc  from  the  being  a  trudce,  does  a  very  wrong  thing;. 

i-jght  heir  tor 

hi,  own  bericllr,  whick  he  clilcovered  by  being  a  iruftec* 

But  this  Is  a  cafe  prima:  imprejjlonisy  for  it  would  be  cliflieu] 
to  fay  for  wbom  he  i*  a  truiUe;  snd  yet  I  liiuuJd  be  ei^tremcl^j 


dcfiro 


mi 
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(Icfirous  of  confidering  him  as  a  truftee  only,  if  I  could  be  war-     Norri«  r. 
ranted  in  fo  doing.  ^* 

The  cafe  which  has  been  cited  of  Rumford  market,  and  other 
cafes  of  leafes  (i ),  are  different  from  this,  for  there  tenant-right  of 
renewals  are  rather  a  curtefy  from  the  landlord,  and  cd^tcr'is  pa- 
ribus  the  relations  of  the  fame  family  who  took  the  original  leafe 
of  bilhops,  deans  and  chapters,  irV.  are  generally  preferred,  and 
they  have  a  natural  expectation  of  it. 

Old  John  Norris  was  equally  a  truftee  in  the  ten  years  term, 
or  Peter  Neve^  or  Francis^  as  for  Oliver  Neve^  for  they  were  all 
:enants  for  life  under  old  diverts  fettlemcnt,  for  it  was  a  truft 

0  pay  debts,  and  attendant  on  the  feveral  limitations  and  eftates 
treated  by  the  fettlement. 

So  that  a  perfon  equally  a  truflee  for  ail  buys  in  this  rever- 
ion,  and  it  is  impoffible  to  make  the  conveyance  from  the 
lackfmith  to  old  John  Norris  a  truft  for  Oliver  Neve,  for  the 
naker  of  the  fettlement  did  not  intend  to  give  the  firft  tenant  for 
ife  any  intereft  in  the  reverfion. 

Since,  as  I  faid  before,  this  fs  prima  imprefflonisy  and  no  cafe 
las  been  cited  in  point,  but  only  argued  by  way  of  analogy  to 
afes  of  leafes,  which  I  have  fliewn  are  very  different-,  it  would 
e  too  much  for  me  to  break  into  rules  for  bills  of  review,  for 
le  fake  of  one  particular  cafe  only. 

For  as  it  is  a  new  point,  and  no  ground  to  ftand  upon,  the 
laking  old  Norris  a  truftee  for  perfons  who  were  only  tenants 
^r  life,  and  took  nothing  in  the  inheritance,  would  be  going 
JO  far. 

But  there  is  ftill  another  circumftance,  and  that  is  the  great  where  the  per- 
;ngth  of  time,  and  the  certain  knowledge  the  perfons  under  ^"^"s,  under 
^hom  the  plaintiffs  in  the  crofs  c.^.ufe  claim  had  oi  John  Nor-  ^^ncntrlht 
f/s  purchafing  of  this  reverfion,  and  this  will  make  it  a  quef-  bill  of  review 
on  whether  it  is  not  fuch  a  laches  in  thefe  perfons  who  are  ^^'^^^y  were 
iceftors  of  the  plaintiffs  in  the  crofs  caufe,  as  will  affedl  them,  wnlthTmrnlr 
id  be  a  bar  to  their  claim  :  for  as  long  ago  as  the  year  1709,  it  now  complained 
as  in  the  knowledge  of  thefe  perfons,  and  particularly  of  *  Oliver  ^^35  years  ago, 

T  1         1  1        7      XT      ■   1     1  1    r   1     1  J  1        fuch  ancffluxxoa 

'eve,  that  old  John  A'jrrts  had  purchaied  the  reverfion  ;  and  as  of  time,  and 
lis  is  no  lefs  than  35  years  ago  (2),  it  muft  have  great  weight  knowledge  of 
ith  the  court  not  only  from  the  length  or  effluxion  of  time,  but  fafti^n°^^^i5i^"* 
om  the  knowledge  the  perfons  had  of  this  tranfa£lion,  for  Oliver  have  great 
Ws  bidding  3000/.  ^nd  Peter  Neve  ^000  I.  for  the  reverfion,  weight  with  the 
a  ftrong  circumftance  to  Ihew  that  they  were  acquainted  with  applicaibnT^ 
d  Norris's  purclrafe.  ^  *jp  j 

1  Oliver  Neve  not  fucceeding  in  his  offer,  and  having  a  weakly 
n  between  20  and  2 1  years  old,  came  to  town  in  order  to  get 
iprivy  feal,  to  enable  his  fon  to  join  with  him  in  a  recovery ; 
d  as  he  could  not  obtain  it,  can  it  be  fuppofed,  as  he  muft  be 
afperated  againft  old  John  N'orris's  fon  for  his  refufal  to  join 
the  application,  th:it  he  would  have  refifted  fo  great  a  tempta- 

m,  as  bringing  a  bill  to  be  relieved,  if  there  had  been  any 
^%unds  oil  the  head  of  fraud? 

y\ 

Fide  Pierfon  V.  Shorfy  ar.te,  I  vol.         (2)   Vide  Smith  v.  Chiy,  Jmk-^^S, 
Oj  and  the  eafes  there  cited »  Edtoards  v,  Carrol,  ^  JBro.  pjr,  Qa.  ^c3^ 

D  2  There^ 
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Ls'^Nev^*  Therefore  the  dift'4nce  of  time  is  a  ftrcng  objeclion,  becaiife^ 

.  ^  when  the  matter  was  recent,  there  might  have  been  fome  cir- 

f\ich rpetidoa  cumftances,  and  perhaps  too  fome  papers,  which  would  have 

at  this  di (lance  been  flrong  in  favour  of  thofe  who  claim-under  old  Johfi  NcniSy 

ot  time  would  ^-^^y  ^^^y.  p5;obab]y  be  lofu  now,  and  what  makes  it  likely,  is 

hardmi7o"the  ^^'^^'^  A^Ws  biddmg  fo  large  a  fum  as  5000/-  for  the  reverhori^ 

dcfendunts  in  which  fliews  that  he  thought  it  a  very  valuable  thing.. 

the  c-ofs  bill, 

who  nrdy  be  deprived  of  feme  clrcumftaucesj  and  may  haye  loft  papers,  they  might  have  availed  them« 
Selves  of  when  die  matter  was  recent. 


This  is  the  flrong  point  which  weighs  with  me,  that  after 
fuch  a  length  of  time,  and  fuch  great  offers  made  and  refufed 
by  the  perfons  who  claimed  under  old  John  Non'is,  that  no  bill 
was  thereupon  brought  to  fet  afide  the  purchafe  for  fraud. 

And,  as  it  will  be  of  very  bad  confequence  to  let  parties  enter 
into  the  difcuihon  of  this  matter  now,  at  fuch  a  diftance,  the  pe- 
tition muiL  tliereforc  be  difmiffed,  but  without  coiXs. 

The  plaintirfs  m  tlie  crofs,  caufe  appealed  from  this  order  of 
diuniffion  to  the  Houfe  of  Lords,  where  after  a  hearing  of  three 
days,  the  order  of  Lord  Hardzuirke,  in  a  very  full  Houfe,  waa 
lilt  majority,  on  the  12th  oi  Jprily  1744.  (0  I 


The  ord'-r  of 
difmijTiou  was 
appealed  from  to 
the  Houfe  of 

Lsrds,  and  after  aillrmed  bv  a 

a  hearing  ot  three 
days  alrh'iTied, 


(i)  4  Bro,  Par.  Ca.  465'.  S.  C. 


Cafe  17, 


Stevens  verfus  Dethicky  Fehruary  11,  174^. 


The  truft  of  i 
term  here  was 
ioc  raifmg  por- 
tions for  a 
daughter  in  de- 
fauftofinue 
male,  payable  at 
a  I  or  marri  ge  ^ 
the  mother  died 
leaving  no  fon, 
aiid  oriy  one 


A 


Qnedion  arofe  upon  the  fettlcment  made  on  the  marriage 
of  the  defendant,  the  firll  limitation  of  which  was  to  th( 
defendant  for  life  without  impeachment  of  waRe,  then  to  trufteeJ 
to  preierve  contingent  ufes,  to  his  wife  for  life,  remainder  t( 
*the  firrt  and  e>ery  other  fonsof  the  body  of  the  defendant,  an 
in  default  of  ilTue  male,  then  remainder  to  truftees  for  a  term  ol 
500  years,  upon  truif ,  that  if  there  fliall  be  one  or  more  daugh 
ters,  the  truitees,  their  executors  or  adminift rators,  fliall  out 
dau^hte'r  the      the  yearly  or  Other  rents,  ilTues  and  profits,  or  by  fale,  leafe, 
p.lamtir}'s  wire,    iT^iQi-trratre  of  the  laid  manors,  mefiuaq-es,  lands,         or  any  r 

>vho  with  her        ,       o  o  i       r  •  i     ^  •  r     '    i  r  i 

huiband  brought  thercoi  compnied  withm  the  laid  term,  raiie  and  pay  unto  lucl 
their  bill  againit  daughter  or  daughters  the  fum  of  2coo/.  for  her  or  their  portii 
themiftYes'to  or  portions,  to  be  paid  to  fucli  only  daughter  (if  there  be  bi 
raife  the  portion  oue)  at  her  agc  of  21  or  day  of  marriage,  which  fliall  nrll  haj 
immediately  i  pen;  and  if  they  all  die  betme  their  portions  become  due,  the 
IpLhrkTZu!"  ^^"^s        payments  to  ceafe  as  to  their  executors  and  adminiftrj 


ophiion  p^e 
K-jt  ijtfitled  to 
ha've  it  r.tpijcd 
the  father'' s 
i'lfci'me  (1). 


fffelf 

lean' 

in 
%\{\ 
km 


tors,  and  to  fuik  into  the  eilate  for  tlie  benefit  of  the  perfon 
whom  the  rcverfion  if-jall  belong  :  and  alfo  that  fuch  daughter 
'daughters  fliall  have,  out  of  the  premiffes  comprifed  in  the  teiBJSiiotii 


[  *40  J;:^^f  500,5^^eaTs,  fueh  yearly  maintenance  as  is  fuitable  to  their  ( 
ar^^#" quality ;  and  that  the  refidue  of  the  rents,- ifiues  ^ 


(i)  ^Q^iitanhy  v.  Stanley^  ante,  i  vol.  549. 
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pTofits  nbove  fuch  yearly  maintenance  {Iiall,  zVz  t/?e  mcaji  time  till   Steveks  v. 
the  portions  become  payable,  be  received  by  fuch  perfons  as  ilrall 
he  intitied  to  the  reverfion,  immediately  expectant,  upon  the  de- 
terniination  of  the  faid  term. 

The  mother  is  dead,  and  has  left  no  other  ifPue  bnt  a  daugh- 
ter who  is  married,  the  bill  is  brought  by  the  hufband  and  the 
<laughter  againft  the  father  and  the  truitees,  to  raife  the  ponion 
immediately.  1 

Mr.  Attorney  General,  couri/el  for  the  plalntiiFs,  {did,  if  the 
parties  who  were  owners  of  the  edate  have  declared,  that  the 
portion  of  the  daughter  on  the  failure  of  iiTue  male  fliall  be  raif-i 
-ed  for  her  benefit  at  2s,  or  day  of  marriage,  a  court  of  juftice 
Vv'ill  not  think  that  it  is  inconvenient,  if  the  parties  to  the  fettle- 
ment  did  not  think  fo  themfelves. 

He  cited  Corbet  v.  Maidiue//,  2  Vcrfi.  640,  (^55.  and  Eq.  Caf. 
Ahr.  337.  to  fliew  that  a  reverfionary  term  when  the  time  of 
payment  comes,  notwithflanding  it  is  not  fallen  into  poITeflion, 
{hall  be  fold. 

He  mentioned  an  aiithority  likewife  at  common  law.  Greaves 
V.  Madd/fon^  2  Jones  20\^  where  three  judges  were  of  opinion, 
that  the  raifing  the  portion  flrould  not  wait  till  the  death  of  the 
.  father. 

;    And  Hall  V.  Carter,  heard  the  19th  of  Jufyi  1742,  before 

\^iOxd  Hardwicke  {i). 

He  argued  that,  if  the  power  of  raifing  the  portion  fhould  be 
taken  away  from  her,  the  daughter  might  have  nothing  till  (lie 
was  fo  old,  as  not  to  anfwer  the  end  for  which  the  portion  was 

:  given,  the  advancing  her  in  marriage* 

It  would  be  very  hard,  he  faid,,  if  the  daughter  here  fliould  [413 

^neither  have  miaintenance  or  poriion^  though  the  time  of  pay- 
ment is  come,  till  by  the  death  of  die  father  the  term  ccmes 
into  poflefTion. 

Mr.  Clark  of  the  fame  fide  cited  Sandys  v.  Sandys,  i  P, 
i'Fms.  707.  and  Bialer  v.  Duncomh^  i  P.  Wms.  448. 

Mr.  Solicitor  General,  counfel  for  the  defendant,  the  father, 
ifaid  the  general  intention  of  marriage  fettlements  is  to  put  chil- 
i<iren  under  the  power  of  the  father,  and  not,  as  has  been  argued 
jon  the  other  fide.,  that  the  daughter  in  the  life-time  01  the  fatlier 
|fhall  be  out  of  the  dependence  of  the  father,  and  may  difpofc  cf 
jiierfelf  without  hisconfent,  as  fhe  has  done  in  this  cafe, 
j  A  great  inconvenience  would  refult  from  this  coiiflruction,  for 
jthe  tearing  eftate^  to  pieces,  and  ruuiing  the  eldeit  fons  of  fami- 
jiies,  mull  be  the  natural  confcquence ;  he  cite-d  verfus 
\Neivland,  2  P.  Wms,  93. 

j  Maintenance,  in  the  nature  of  it,  is  precedent  to  the  raifing 
jOf  the  portion  ;  and  as  it  is  moil  clear  that  tite  maintenance  here 
^vas  not  intended  to  commence  in  the  lifc'tiine  of  tiic  father,  it 
is  a  key  to  explain  hishitention  as  to  the  portion,  that  this  like>- 
wife  Ihould  not  be  raifed  till  after  the  death  of  the  father^ 


(1)  Ante^  2  vol.  354.  S.  C- 
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Stivens  v. 
DsTHics:. 


In  the  cafe  of  Hali  verfas  Carter^  the  maintenance  was  to  pre- 
cede the  portion,  and  given  them  exprefsly  for  their  fupport  till 
the  portion  was  raifed. 
Lord  Chancellor, 

It  is  a  great  while  fmce  any  of  thefe  cafes  have  come  befotc 
the  court. 

My  own  general  principle  has  been  always  againft  raifmg  por- 
tions in  the  father's  life-time  (i). 

AH  the  old  cafes  are  plainly  determined  againft  the  intention 
of  all  fathers  :  in  fome  very  hard  cafes  indeed,  where  the  f^tl  er 
.  has  been  rigorous  and  cruel,  courts  of  equity  have  gone  beyond 
the  fi:ri6t  rules  of  law,  and  raifed  it  in  their  life-time. 

The  firft  cafes  of  this  khid  were  Greaves  and  Maddifon^  and 
Gerrard  'dud  Gerrara,  2  rem.  458.  and  which  v/ere  followed  by 
fome  others,  but  in  the  cafe  of  Corbet  verfus  Maid-iucU,  i  Salk»\ 
[  4Z  ]  159*'  and  2  Fern.  6S^.  Lord  Gpwjb^r  made  a  Hand,  and  uponj 
what  foundation  did  he  flop?  Why,  the  general  principle  he  wentj 
upon  was,  that  he  would  lay  hold  of  any  words  to  prevent  hisi 
being  bound  by  the  former  cafes,  rather  than  introduce  *ri 
convenience  of  ruining  eftates;  and  it  is  the  fame  ground  c :  -.rt 
of  equity  have  gone  upon  in  fubfequent  cafes  •,  for  if  they  couL: 
find  any  words  or  word  that  were  different  from  former  cafes 
they  have  laid  hold  of  them  to  avoid  determining  like  thofe  cafe 
which  had  introduced  fuch  plain  inconveniences.  Fide  2  P,  PVm, 
452.  fe^l,  2.  the  cafe  of  Butler  v.  Dnncomh. 

in  a  converfation  between  Lord  Macclesfield  and  Lord  Trevo^  5 
upon  this  very  fuu*e>Sl:,  the  former  faid,  he  would  not  carry 
further  than  the  cafes  had  already  done  ;  fciys  Lord  Trevor,  M  « 
hone  you  will  not  carry  it  quite  fo  far,  I  "c 

As  in'ftances  of  The  cidefl  fou  is  abfolutely  left  in  the  power  of  the  fath 
ciandcUincmar-  during  his  life,  and  it  is  theconflant  courfe  of  mod  fettlement 
lugeswerene-  ygj-  j{  :^  f^'^j         younger  children,  daughurs^  ihall  foeH  fioi 

qucnt',  argu-'     after  twclvc  vears  old,  perhaps  without  the  leave  of  the  fatiieH  llie 
incnisofpub-     demand  her  portion  in  his  life-time,  though  fl^e  married  ' 
i:ck  mcoiivc-     footman,  or  ever  fo  meanly,  for  tliere  is  no  dilference  in  til  tlie 

nuMK-e  ought  to  •  n  n         T     1  •       1    ri  •         n        ^l  m         JB  / 

have  i^ieat  marriage  llie  contracts,  if  this  doctrine  mould  prevail:  aiiB  timi 
wc-ighL.  while  I  am  upon  this  head,  I  muft  obfcrve,  that  argura^iiB  (juei 

from  publick  inconvenience  ought  to  have  great  weight  in  tIjB  (fee 
age,  as  inflances  of  clandefline  marriages  were  never  moB  It 
frequent.  I  tliefe 

in  Busier  verfus  Dunccrnh,  Lord  Macclefield  took  a  mid 
way  ;  he  refu fed  to  raife  the  portion  before  the  term  came  irB  nifej 
pofielhon,  but  then  he  made  the  rcverfionary  term  a  fecurity  'fli 
tiie  principal  fum.  I  flic 


(l)  Vide  Lyon  v.  Dul:e  of  Chandos,  po/. 


*\  term  limited  in  remainder  after  the  Other's  death,  in  truflfor  raifing  daugli 
porr-'insat  fuch  an  age,  or  marriage,  when  cither  happens,  the  portions  miy  be  ra 
in  the  father^  -  life- time;  lb  if  on  contingency,  and  .he  contingerxy  h:ippcns  inj 
h^ii  Of  the  father,  but  not  befcis  the  coaiingenoy  happene.l.    i  i^u'k  60. 


force, 
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If  BroTJie  V crfus  Bff'kley,  Eq.  Caf.  Ahr.  340.  is  an  authority,  Stevkn-s  v. 
from  the  very  terms  of  it,  it  holds  more  ltron|;ly  hece,  becaufe  ^^•''"icK. 
fhe  bill  there  was  to  raife  a  portion  in  the  life-time  of  -the  mo- 
ther only ;  there  the  father  was  dead,  and  no  iflue  male,  only 
one  daughter  ;  that  daughter  was  married,  and  confideraWy 
•advanced  in  years,  and  the  bill  brought  for  fale  of  the  rever- 
fionary  term  ;  but  refufed  both  here  and  in  the  Houfe  of  Lords; 
•what  were  the^^oimdsof  the  refufldi  why,  that  maintenance 
being  given,  and  by  tiie  very  terms  of  the  truft  to  precede 
the  portion,  and  not  be  raifed  till  the  term  took  effeft  in 
poflcffion,  a  fortiori  the  portion  was  i\ol  djue  afui  payable 
till  then. 

Apply  it  to  the  prefent  cafe. 

The  truftees  of  die  te-rm  are,  in  tJefault  of  iflue  male,  Isfc* 
-vide  the  fettlemcnt. 

And  alfo  that  luch  daughter  or  daughters,  Cs't".        the  claufe     f  43  J 
of  maintenance. 

The  plaintiff's  cafe  here  is  the  fame,  only  there  tt  was  prayed 
to  be  raifed  in  the  life-time  of  the  mother,  here  in  the  Hfe  even 
-of  the  father,  which,  if  any  thing,  is  more  unfavourable. 

The  main-tenance  ihexe  was  to  be  raifed  out  oi  the  rents  and 
profits  after  the  firft  quarter-day  when  the  term  fhall  take  effect 
in  poffffton. 

Here  the  words  in  the  mean  time  are  w^ords  of  relatiow,  and 
refer  not  only  to  a  time  that  is  to  begin,  but  to  a  time  which  is 
alfo  to  end. 

O^t  of  what  rents,  ifliies  and  profits  can  the  trudees  then  re- 
ceive any  thioig,  can  they  bring  ejectments  ?  No,  for  they  can- 
not enter  to  raife  money  out  of  the  profits  till  ^aft-er  the  death  of 
the  father. 

I  am  of  opinion  that  the  father  might  have  fold  the  rever- 
fion,  fubje61;  to  this  term,  whicli  fhews  that  the  whole  truft  of 
the  term  was  to  take  effect  after  the  death  of  the  father. 

By  the  fame  arguments  as  have  been  made  ufe  of  for  raifing 
the  portion  now,  the  maintenance  might  be  raifed  in  the  life- 
time :of  the  father  as  well  as  the  portion  ;  but  it  is  the  fubfe- 
•quent  words  that  confine  it  to  thje  time  of  the  term's  taking 
cfFe«Sl  in  poireihon^ 

It  is  faid  that  in  the  f  irfe  of  ^r^wf  vcrfus  Berkley ^  there  are 
thefe  words,  take  effeSI  in pojfejftoji^  and  no  fuch  words  here,  but 
■made  ufe  of  there  only  to  Ihew  that  maintenance  could  not  be 
raifed  in  the  life-time  of  the  mother. 

The  fame  argument  will  ho]d  inW  as  llrong  here,  for  though 
the  words  are  not  exa£lly  tlie  feme,  yet  there  are  words  of  equal 
force,  viz.  Expectant  upon  }he  determination  of  the  term. 

There  are  no  grounds  to  decree  this  orh«rwife  than  the  cafe  of" 
Brome  verfus  Berkley^  which  went  through  fuch  a  folcmn  de*- 
termination. 

Therefore  I  think  it  right,  to  lay  hold  of  words  to  fupport  the 
|)arental  authority,  rather  than  to  give  licence  to  daughters  to 
marry  improvidently  *,  for  which  is  moft  likely,  that  a  father 
ilhould  be  fo  unnatural  to  fufFcr  a  daughter  to  llarve  who  has  done 

D  4  aotliing 
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nothing  to  merit  fuch  ufage,  or  that  a  child  who  has  little  or  jio 
experience  fliould be  drawn  into  marry  imprudentlvj  who  is  en- 
tirely out  of  the  controul  of  the  father,  and  may  raife  her  por- 
tion upon  his  efi:ate  in  his  HFe-time? 

The  cafe  of  Hall  verfus  Carter  was  very  different  in  many 
refpe6ls,  nor  was  it  on  a  marriage  fetdement. 

The  determination  that  I  have  now  given,  is  rather  nearer  to 
the  intention  of  the  parties,  and  at  the  fame  time  will  prevent 
very  great  inconveniencies,  which  are  the  natural  confequence 
of  decreeing  portions  to  be  raifed  in  life  of  the  father  ,  and 
therefore  let  the  bill  be  difmifled,  bnt  without  ccJIs, 

The  following  cafe  ferns  to  he  a  material  o?ie  in  regard  to  property , 
and  may  very  probably  he  often  cited  in  a  court  of  equity  as  well  as  in 
CQurts  of  law  \  and  as  I  happen  to  have  a  filler  note  of  it  than  any 
which  has  yet  appeared  in  print  ^  fatter  myfelf  the  utility  of  it  will  hs 
an  excife  for  its  appearing  here, 

Hariop  verfus  Hoare  &  al\  loafer  Term  i6  Geo.  2.  B,R. 

^'ixJohnHartop,  JUDGMENT  in  this  cafe  was  given  for  the  plamtiiF  by 
jeJ/lsforSf'"^  J  Lee  Ch.  Jull.  who  dcHvercd  the  opinion  of  the  court  to 

cuilody  in  the      this  effect, 
hands  of  S earner 

a  jeweller,  inclofed  in  a  paper  that  wss  fealed,  and  put  in  a  bag,  which  was  alfofea'ed  with  the  plain- 
tift''s  fe.-)l,  and  depoutcd  at  S-eamer'' houi£,  and  the  fame  day  his  elerk  gave  a  receipt  for  them  in  thcfc 
words,  Which  bag,  fo  fealed,  I  proniife  to  take  care  of  for  Sir  jobn  Hartop,  for  ray  mafter  Jamei  Sea- 
tfier'y  figned  Vjlciscicl  Hull  j  and  in  the  receipt  ail  tlie  jewels  were  fpecified.  InFebniary  1735,  Secimcr 
broke  both  the  fsals,  took  out  the  jewels,  and  carried  them  to  Mr.  Hoare'%  the  banker's  fhop,  borrowed 
300/.  of  the  defendant,  and  depofited  the  jewels  as  his  own  proper  good*  and  as  a  fecurity  for  the  300/. 
and  gave  his  promifTory  note  for  the  l;ime  fum  }  on  Mr.  B.'jai'e\  refufing  to  deliver  the  jewels  to  Sir 
^ohn  Hartopy  he  brought  an  adlion  cf  trover  and  coaverfion  againft  him  \  and  the  jury  having  a 
doubt  whether  the  defendant  was  guilty  of  a  converfion  or  not,  they  referred  it  to  the  opinion  of 
the  court  of  King's  Bench,  by  nnoiog  a  fpeclal  verdidl,  who  this  day  gave  judgment  for  the  phuatiff 
unanimouily  (i). 

I'his  is  an  acllon  of  trover  and  converfion,  wherein  the  plain- 
ti ill' declared  that  he  was  poifefled  of  a  pair  of  fmgle  ftone  brilliant 
diamond  ear-rings,  b'r.  as  of  his  own  proper  goods,  and  that 
he  lofl  them,  and  they  came  to  the  hands  of  the  defendants,  who 
converted  them  to  their  own  ufe  \  to  tliis  the  defendants  have 
pleaded  not  guilty,  and  the  caufe  was  tried  at  Guildhall^  and  the 
jury  found  a  fpecial  verdict  to  this  effeft. 

*'  That  the  plaintiff,  being  owner  of  the  jewels  mentioned 
in  the  declaration,  on  the  1 2th  of  7/?7///^/rv,  1729,  lodged 
them  with  other  jewels  for  fafe  cuilody  only  in  the  hands  of 
James  Seainer-y  jeweller  and  banker,  inclofed  in  a  paper, 
"  which  paper  was  fealed,  and  put  in  a  bag,  which  was  aifo 

(l)  Vide  Mavfhnv,  Paft?all,  \  Fern.     Jeiddm^  4  Vin.  6.  pL  4,  Bhixk  v.Nicholh, 
AO-j.     Demainbray  v.  Metcalfe^    2  Fern,    ihid.  7.  pL  5.  I'ciheringdl     I'roji,  ibid.  9. 
icji.     Hcnre  v.  Parker t  1  Bro.  Cha.  Rep.    pi.  6. 
578.    2  Diirn.  U  Eifi  l-jCi.  Warner 

feale'd 


Stevens  v, 

©ETHICKl 


C  44  ] 


SSti'a.  1187. 
Wilf.B.  R.  S 
Vin.  Abr.  vol. 
4.  p.  9.  See 
Fortefc.  Rep. 
247- 


Cafe  T  8. 


m  the  Time  of  Lord  Chancellor  Hardwicke. 


44 


;<«  fealed  with  the  plainthF's  feal,  and  ckpofited  them  at  SeahJers   ^  ^0^^^^ 
houfc  in  Fket-flreet,  Lcndo7i,  and  took  a  receipt  for  them  in 
the  words  and  figures  following. 

«  Jan.  12,  1729.    Received  of  Sir  Jcbn  Hartop,  Bart,  the 
"  following  jewels,   viz,    a  pair  of  diamond  ear-r!np;s, 

(mentioning  and  defcribing  the  jewels  for  which  the  prefent       I  45  J 
a6lion  is  brought)  all  which  are  fealed  up  in  a  bag  fealed 
with  Sir  John  Hartofs  feal,  which  bag,    fo  fealed,  I  pro- 
<^  mife  to  take  care  of  for  him,  for  my  mafter  James  Seamer^ 

"  Signed        Michael  HiilL 

"  On  the  3d  of  Fehntary  1 73 5,  5^'/r7;z^r  broke  both  the  feals* 
and  took  out  the  jewels,  and  carried  them  to  the  defendant's 
fliop,  which  is  a  public  open  fliop  in  Fleet-Jlreet  in  the  city 
of  London,  where  the  defendants  carried  on  the  bufmefs  of 
bankers,  and  alfo  traded  in  jewels,  and  frequently  lent  money 
on  the  fecurity  of  jewels,  and  then  and  there  the  faid  James 
*^  SeamerhoxxQW(i<\  the  fum  of  300/.  of  the  defendant,  and  de- 
pofited  the  jewels  in  the  declaration  mentioned,  as  his  own 
proper  goods,  and  as  a  fecurity  for  the  faid  fum  of  300  /.  then 
paid  him  by  the  defendants  in  their  faid  public  and  open  flvop, 
and  the  faid  Seamer  then  gave  the  defendants  his  promifibry 
note  for  the  fame  fum  fo  borrowed. 

And  they  further  find  that  the  faid  James  Scanner  had  no 
authority  from  the  plaintifF  to  fell,  pawn,  or  difpofe  of  the 
faid  jewels,  and  that  the  defendants  not  having  been,paid  this 
fum  of  300  /.  fo  lent  by  them,  they  had  been  requefted  and 
refufed  to  deliver  the  aforefaid  jewels  to  the  plaintiff,  and  have 
kept  them  to  their  own  ufe. 

"  That  the  faid  Seai?ier  coninm^iA  in  pofTeffion  of  the  faid  jewels 
until  he  pledged  them  to  the  defendants' j  that  in  Jammrv  1736 
the  faid  Seamer  became  '  a  bankrupt,  and  that  a  commiffion  of 
bankruptcy  was  taken  out  againlt  him  {but  that  is  Jiot  materia!^ 
hecauje  the  hauhruptcy  was  after  the  depfjing  the  jeivels), 
"  Then  the  jury  find  the  value  of  the  jewels  to  be  750  L  and 
**  upon  the  whole  matter  conclude  with  a  doubt,  whether  the 
'defendants  are  guilty  of  aconverfion  or  not,  which  they  refer 
to  the  court." 

The  general  quefiion  is.  Whether  by  any  part  here  found. 
Sir  John  Hartop  the  plaintiff,  and  owner  of  thefe  goods,  is  bar- 
red from  having  the  goods  delivered  to  him,  on  the  demand  that 
is  found  in  this  fpecial  verdi6l  to  have  bp^i  made,  or  in  the  pre- 
'  fent  a6i:ion  is  intitled  to  a  fatisfa6lion  iit  damages  for  them. 

On  this  queilion  it  will  be  proper  to  eonfider,  firft,  on  the 
tranfaftions  found  by  the  verdi<51:,  in  v/hat  xti2it\oi\  Seamer  ftands 
to  Sir  John  Hartop  the  plaintiff. 

Secondly,  to  confider  the  a^^s  of  Seamer,  and  how  far  Sir 
John  Hartop  is  affedted  by  them. 

The  matter  to  be  determined  is,  whether  any  thing  done  by 
Scani'^r  has  dcvclled  the  property  of  Sir  John  Hartop,  and  hath 
given  fuch  a  right  to  the  defendants  to  detain  thefe  jewels,  as 

ihall 
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Hartop  V, 
Ho  A  hi. 

Sir  7.  ff.'s  de- 
livery of  the 
jewels  to  Sea- 
ifrefy  a  bare 

aaked  bctilmen:  of  -thei:*  for  the  ufe  of  the  bailor. 


flnli  make  their  detainer  and  their  keeping  them  to  their  own 
ufe  to  be  no  converfion. 

As  to  the  firft  point,  I  think  it  clear  that  Sir  John  Hartoph 
delivery  of  the  jewels  to  Seamer  was  a  bare  naked  bailment  of 
them  for  the  ufe  of  the  bailor. 


The  di/Terc-nce 
feetween  bailing 
and  pledging  of 
^oods  is,  that 
sfauan-ce  hath  a 
Special  property, 
and  a  bailee  the 
cuiiody  only. 


S cameras  break- 
ing the  leal, 
taking  the  jew- 
els out  and  dif- 
pofing  of  them> 
made  him  a 
trefpafTer  to  Sir 

Though  trover 
will  not  lie 
againft  a  canier 
for  neglinence, 
yet  if  he  breaks 
open  a  box,  and 
takes  the  goods, 
Srefpafs  will. 


C47  ] 


It  is  exprefsly  found  that  they  were  lodged  for  fafe  cullody 
only,  feaJed  up  in  a  paper  put  into  a  bag,  which  was  alfo  fealed, 
and  that  Seamer  had  no  authority  from  the  plaintiff  to  fell  or  dif- 
pofe  of  them. 

This  is  therefore  what  Lord  Chief  Jufl ice /fi//',  in  his  enu- 
meration of  the  feveral  forts  of  interefts  that  a  man  may  have  in 
goods,  in  the  cafe  of  Cogs  verfus  Bernard^  Salk,  26.  calls  a  de- 
pofit  of  goods.  In  5  Co,  80,  84.  Souihcote's  cafe,  a  difference 
is  taken  between  bailing  and  pledging  of  goods,  for  a  pawnee 
-hath  a  fpecial  property,  and  is  not  confidered  as  one  who  hath 
the  cuftody  only,  as  appears  to  be  the  cafe  of  Seamer ^  to  whom 
thefe  jewels  were  delivered  to  keep  for  the  ufe  of  the  bailor  only. 

As  Seamer  had  thefe  goods  by  the  delivery  of  Sir  John  Hartcpy 
in  this  particular  manner,  Seamer^  breaking  the  feai  and  taking! 
the  jewels  out  of  the  bag,  and  difponng  of  them,  made  him 
trefpafler  to  Sir  John  Hartop,  d.ccor ding  to  the  opinion  of  Ander- 
Jon  in  More  248. 

In  all  €afes  where  a  perfon  to  wliom  goods  are  delivered  hath 
neither  a  general  nor  a  fpecial  property,  if  he  converts  them  t< 
his  own  ufe,  trefpafs  will  lie  ;  Anderjon  there  fays,  that  it  is 
otherwife  of  a  bailee  ;  but  he  muft  mean  fuch  a  bailee  as  hath 
fpecial  property,  and  that  Seamer  had  not  •,  and  with  this  opinioi 
of  Anderfon  the  opinion  of  Lord  Chief  Juftice  Trevor  agrees  11 
Snlk.  605.  that  though  trover  will  not  lie  againft  a  carrier  foi 
negligence,  yet  if  he  breaks  open  a  box,  and  takes  the  goodsj 
trefpafs  will  lie  againft  him. 

The  next  thing  to  be  confidered  is,  how  far  Sir  John  Har\ 
top,  the  true  owner  of  thefe  jewels,  is  affeftedby  any  thing  thaf 
is  found,  to  be  done  by  Senm^r,  who  was  only  entrufted  with  th« 
cuftody  of  them  under  very  fpecial  circumftances,  in  refpe6l  t( 
their  being  fealed  up  in  a  paper  and  bag  in  the  manner  tha| 
has  been  mentioned,  and  whether  Sir  John\  property  be  deveftj 
cd  thereby. 

Seamer  had  no  kind  of  property  either  general  or  fpecial ;  hi 
came  to  tlie  polTeflion  of  the  jewels  by  right  originally,  bu| 
when  he  broke  the  feal,  and  took  the  jewels  out  of  the  ba^ 
and  by  that  means  enabled  himfelf  to  deliver  them  openly  t\ 
the  defendants,  he  was  pofleflbr  malce fidei,  and  went  to  the  dc 
fendants  as  fuch. 

But  it  was  obje(Sl^^ed  that -Sd'^wr  was  the  poflelTor  of  the  jewe!< 
and  that  is  fufficient  for  the  defendants  who  were  not  privy  tj 
Seamer\  wrong,  (and  I  dare  fay  they  were  not),  and  that  thl 
defendants  dealt  wlih  Seamer  iu  the  way  of  their  trade,  and  h( 

ncltli 


In  the  Time  of  Lord  Chancellor  Hahdwicki . 


47 


ncflly  advanced  their  money  on  the  fecurity  of  thefe  jewels,  of  Haito?  t. 
which  Seanier  appeared  to  h'..  the  vifible  owner.  Hoa**. 

And  to  be  fu^-e,  as  it  is  hard  on  the  plaintiiF  to  have  his 
jewels  difpofed  of  difliopefiily,  fo  it  is  hard  on  the  defendants 
to  lofc  their  mon^^y  :  and  it  was  urged  for  them,  as  the  plaintiff 
trullcd  Sea.ji.;  y  and  Uie  defendants  were  ftrangers  to  him,  it  was 
more  reafon^bic  die  lofs  (houid  fall  on  the  plaintiff,  than  on 
the  defendants. 

And  on  his  ^ead  was  cited  Sa/k»  289.  Hen  verfus  NichoUsy 
before  L.yrd  Chi(  'i^ice  Holt  at  Nifi  prius,  that  was  an  a£lion 
on  il  i;  •  tV  r  1  iiK^;  the  plaintiff  one  kind  of  fdk,  pretending 
it  t  I      <  ii'erenc  kind,,  and  on  trial  upon  not  guilty  it  ap- 

p        ,  ^'  was  no  ticlual  deceit  in  the  defendant  who 

lii    i!.rt.         but  in  his  factor  who  was  beyond  fca,  and 
■    •  '  ju'jt    •        '  this  deceit  could  charge  the  merchant  5  and 
'  '^a,-  ..lon  that  the  merchant  was  anfwerable  for  the 

.otit      .        £lor,  though  not  crimma/iier  yet  civiliter  {af?d /hrt 
:f  the  cafe  for  ivhich  it  ivas  cited) ;  for  feeing  fome- 
•r,i       <  lofer  by  this  deceit,  it  is  more  reafonable  that  hp, 
ri^.lciys  and  puts  a  truft  and  confidence  in  the  deceiver, 
uLi  be  a  lofer,  than  a  llranger,  and  upon  this  opinion  the 
plaintiff  had  a  verdi6l. 

And  there  is  no  doubt  but  the  verdicSl  was  right  in  that  cafe, 
for  the  defendant  employed  his  fa6lor  in  the  a£l:  of  felling,  in 
which  the  deceit  was  committed,  and  by  employing  him  as  a 
factor,  he  created  a  credit  in  him. 

But  that  is  not  the  prefent  cafe,  for  the  plaintiff  here  gave  no  The  prefentcafe 
power  to  Seamer  to  do  the  aft  in  which  the  deceit  was,  but  on  J^^/^^-^'j^^"^* 
the  contrary  hath  ufed  a  prudent  method  to  prevent  it ;  the  pre-     Lord  c7k% 
fent  cafe  therefore  is  like  the  cafe  in  i  InJ},  89.  where  A»  leaves  thaf  where 
a  chefl  locked  with  B,  and  taketh  away  the  key,  there  A.  does  f^^T"  ^  "r^^^ 

n    r>      •  1     1  1  locked  With  ^. 

not  nitruit  h.  with  the  goods.  and  taketh  away 

the  key,  there 

A.  does  »ot  intruft  B,  with  the  goods,  but  Is  a  depofit  for  fafe  cuftody  only. 

As  here  does  not  feem  to  be  any  fault  either  in  the  plaintiff  or 
defendant,  let  us  now  fee  what  the  common  law  pronounces  on 
thefe  tranfaftions  excluhve  of  the  cuilom  of  London, 

The  cafes,  in  which  fales  in  market  overt  had  been  pleaded 
and  di'  tilcved,  are  extremely  ftrong  to  prove,  that  this  difpofi- 
tio'i  l>)  •SdY/;;/c'r  does  not  affecl  the  property  of  the  plaintiff. 

In  More  624.  In  an  aftion  of  trover  for  jewels,  one  pleaded  [  4^  3 
the  CUV  torn  of  Briflrf  that  every  fiiop  there  is  a  market  overt 
every  day  except  ^nudayy  and  that  the  jewels  were  fold  to  him 
in  his  thop  in  Brlflol^  he  being  a  goldfmith  ;  and  on  demurrer, 
the  plea  was  held  to  be  ill,  becauie  he  did  not  aver  that  it  was 
his  Iiiop  in  which  he  ufed  to  exercife  the  trade  of  a  goldfmith, 
which  he  ought  to  have  done,  for  if  the  jewels  were  fold  in  ano- 
ther {liop,  it  would  not  toll  the  property  of  the  owner. 

In  .  7<2r.  68,69,  where  to  an  aclion  of  trover  the  defendant 
pleaded  the  cullom  of  London^  ^V.  and  that  he,  being  a  mercer, 
bouglit  their  wares  in  his  fliop  wherein  he  ufed  to  buy  fuch 

wares  \ 
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Hartop  v.  wares  ;  and  on  demurrer  to  the  plea  it  was  held  to  be  ill,  becaufe 
HoAXE»  ^i^g  wares  v/ere  not  agreeable  to  his  trade  ;  and- there  it  was  faid, 
that  the  cuftom  was  too  general,  that  every  freeman  might 
buy  all  manner  of  wares  in  every  (hop,  t^c\  for  then  a  fcrivener 
might  buy  plate  in  his  fliop,  and  the  like,  i^c,  which  is  not 
reafonable. 

Thefe  cafes  fliew,  that  though  the  feller  was  a  ilranger  to  the 
party,  and  though  he  bought  for  a  valuable  confideration,  yet  fuch' 
lale  did  not  bind  the  true  owner,  nor  juftify  the  converfion, 
unlefs  he  brought  himfelf  within  the  cuftom  of  market  overt,  in 
which  cafe  the  faie  binds,  by  reafon  of  the  default  in  the  owner, 
and  is  compared  to  the  cafe  of  a  fine  and  non-claim.  35  H.  6. 
foL  29.  and  m  Bacoiis  Treatifcy  cGnccrning  tie  life  of  the  Law^ 
foLedh,  80.  Property  of  goods  by  theft,  or  taken  in  jell,  where 
the  fale  is  in  a  market  overt,  or  fair,  (liall  bind  the  owner  being 
not  the  feller  of  the  property,  it  mull  be  in  a  market  or  fair  where 
ufually  things  of  that  nature  are  fold. 

In  the  cafe  in  15  J7.  7.  15.  an  action  of  trefpafs  was  brought 
for  taking  fo  many  flippers  5  the  defendant  pleaded  that  he  was 
•Iiimfelf  poiTelfed  of  fo  many  pieces  of  leather,  and  bailed  them 
,  to  one  y.  S.  who  delivered  them  to  the  plaintitT,  and  afterward 
the  plaintiff  made  of  them  flippers,  flioes,  and  boots,  and  juf- 
tihes  the  feizing  of  them  as  his  property,  and  the  plaintiff  took 
exception  that  the  colour  was  not  good  :  And  the  firft  queftion 
was,  whether  the  plea  did  not  amount  to  the  general  iffue  j  and 
fecondly,  whether  the  fale  did  gire  the  plaintiff  fo  much  as  a 
colour  to  take  them ;  and  the  opinion  of  the  court  was,  that  the 
plea  was  good,  and  that  ic  was  a  good  colour,  becaufe  the  bailee 
had  a  lawful  poffeffion  •,  in  which  cafe,  when  he  gives  them,  it 
is  a  good  colour  for  the  vendee  (the  plaintiff  is  called  the  vendee) 
to  take  them,  in  which  cafe  the  plaintiff  hath  colour  by  the  gift 
of  him  vvho  who  had  the  lawful  poffeffion,  to  punifh  any  ftrangcr 
to  him  who  took  the  goods  ;  but  it  was  held  to  b©  colour  only, 
and  judgment  was  given  for  the  defendant :  on  the  fecond  pointy 
whether  the  property  of  the  leather  was  changed  by  being  made 
into  fhoes  ?  It  was  held  it  was  not. 
y  By  this  cafe  it  is  very  apparent,  that  the  true  owner  of  goods 

The  t~ue  own-r  ^'^^^  ^'^^^  ^^^^  property  by  the  fale  m-ade  by  the  poffeffor  of 
of  goods  does  not  them,  uulefs  it  were  in  market-overt  •,  and  in  the  cafes  Hated,  no 
lofe  his  property  regard  IS  had  to  the  vendee's  ignorance  of  the  vendor\s  want  of 
by  th^polrdio^  ^"^^ '  regard  to  the  vendee's  coming  rightfully  to  them  as  a 
Cithern,  unlets  purchafcr  Without  noticc  j  no  regard  to  the  vendor's  having  the 

'^HiZ'txi^^^'   •^''^^^^'^  poffeffion  of  them. 
^  Thefe  cafes  are  all  grounded  on  what  is  mentioned  in  2  ////?. 

"l  1 4.  Caveat  Emptor^       Spoliatiis  debet  ante  omnia  rejlitiiu 

But  to  impugn  this  doctrine,  fome  cafes  have  been  cited, 
Hujfcy  verfus  Jacobs,  Mich.  8  IV.  3.  B.R,  Salk.  344.  The 
Lord  Chandos  lofl  money  at  play  to  Huffey,  and  gave  him  a 
bill  for  it  on  Jacob,  who  accepted,  and  afterwards  refufed  to 
pay,  and  an  affumpfit  was  brought  againft  Jacob,  and  he 
pleaded  the  16  Cai\  2.  6\  7.  An  aiSt  againft  ^deceitful,  dif- 
orderly  and  cxcellive  gaming  j    to  which  it  was  demurred ; 

and 
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and  the  court  held,  that  though  this  is  a  kind  of  new  contract,  Hartop  v. 
yet  all  is  founded  on  tiie  illegal  and  tortious  winning,  and  only  Hoar£. 
fecures  the  payment  of  that  money,  and  therefore  it  is  within 
the  (latuts,  the  plaintifF  being  privy  to  the  firft  wrong  •,  but  if 
Hiijly  the  piaintiil  had  afiigned  this  to  a  flranger,  honajide,  upon 
good  confideration,  he  had  not  been  within  the  ftatute,  for  he 
was  not  privy  to  the  tort,  but  an  honeft  creditor.  This  cafe  is  alfo 
reported  in  Carthew  357.  and  there  it  was  faid  by  the  court, 
that  as  to  the  inconveniency  concerning  trade,  there  can  be 
none  in  this  particular  cafe,  becaufe  the  bill  is  gone  no  further 
than  to  the  firft  hands,  (W%.)  to  the  hands  of  the  plaintifF 
Hiijfft'yy  who  won  the  money,  and  fo  no  damage  could  here  ac- 
crue to  any  perfon,  but  to  him  who  is  certainly  within  the  fta- 
tute ;  but  if  this  bill  had  been  negotiated,  and  indorfed  to  any 
other  perfon  for  value  received,  then  it  might  have  another 
confideration.  ^ 

This  feems  to  be  very  re-fonable,  for  the  acceptance  made  a 
new  contraft  :  In  the  cafe  of  Hnffey  verfus  Jacoh^  the  judgment 
was  for  the  defendant,  becaufe  the  acceptance  was  not  confider- 
ed  as  difl:in6l  from  the  ccnfideration,  tlie  a£lion  being  brought 
by  the  winner,  yet  in  that  cafe  it  is  faid,  that  the  acceptance 
makes  a  new  contract  *,  if,  therefore,  it  was  between  ih"ang- 
ers  to  the  gaming,  as  between  the  acceptor  and  the  aflignee, 
I  fliould  think  the  ftatute  of  gaming  might  be  quite  out  of 
the  cafe. 

In  Salk,  126.  Mich.  10  JV.  3.  Lord  Chief  Jufdce  Holt  men- 
tioned this  cafe  j  if  a  bank  note  be  payable  to  or  bearer, 
any  perfoa  who  finds  it,  is  fo  far  confidered  as  the  bearer,  that  a 
payment  to  him  will  difcharge  the  bank.  And  {o  Salk.  125. 
Hodges  verfus  Steward,  Pafcb.  2  ir.  ^  R.    If  a  bill  of 

exchange  be  payable  to  J.  S.  or  bearer,  if  the  drawee  pays  it  to 
the  bearer,  though  he  cemes  to  it  by  trover,  theft,  or  otherwife  C  3 
it  will  difcharge  him  ;  but  yet,  Lord  Chief  Juftice  Hcit,  in  Salk, 
126.  fays,  that  the  finder  of  fuch  a  biil  hath  no  property  againd 
the  true  owner  ;  if  a  third  perfon  purchafos  a  bank  bill  of  the 
finder  without  fr-^ud,  he  hath  gained  a  title  to  it  in  the  ufual 
manner,  by  making  himfelf  the  bearer  of  it  for  a  valuable  con- 
fideration ;  and  on  this,  is  the  opinion  of  Lord  Clnef  Juftice 
//i?// ■  founded,  that  a  property  is  created  in  the  bearer,  in  re- 
fpe£l  to  the  ufual  cburfc  of  bufmefs  and  tranfaclions  of  this  fort, 
in  which  the  trading  with  bank  notes  hath  been  looked  on  as 
changing  money  for  money,  or  gold  for  filver ;  where  a  bank 
note  is  payable  to  the  bearer,  it  is  confidered  as  cafh,  and  the 
delivery  of  the  note,  by  the  courfe  of  bufinefs,  does  create  a  pro- 
perty in  the  perfon  who  becomes  the  bearer  of  it  for  ready  mo- 
ney, but  there  is  no  fuch  courfe  of  trade  in  refpe6l  to  the  gaining 
of  property  in  goods. 

Property,  by  the  rule  of  law,  does  not  follow  the  poffeflion, 
uniefs  in  cafes  wliere  the  true  owner  hath  no  niarks  to  afcertain 
his  property,  as  in  money,  vide  Cro,  Eliz.  746.  Higgs  verfus 
H'Jiday^  where  it  was  held,  tliat  if  a  man  delivers  money  to 

another. 
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where  a  difpofi- 
tion  made  by  a 
rnere  pofleffor  of 
goods,  hath  been 
held  to  change 
the  property  of 
the  owner, where 
they  have  marki 
by  which  they 
way  be  knowfl. 
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another,  the  property  thereof  is  in  the  bailee,  becaufe  It  cannot 
be  known. 

Ford  versus  Kopki;}s,  Salk,  2^-2.  Trover  for  million  lottery 
tickets,  upon  evidence  it  appeared,  that  the  plaintiff  had  given 
the  tickets  in  queftion  to  a  goldfmith  to  receive  the  money  due 
on  them  ;  that  fome  payments  were  due,  and  fome  were  not ; 
that  this  goldfmith  had  received  tickets  of  the  defendant,  and 
given  him  a  note  to  pay  him  fo  many  million  lottery  tickets  *,  that 
the  plaintiff's  tickets  were  delivered  to  the  defendant  by  the  gold- 
fmith upon  this  note  and  it  was  held  by  Lord  Chief  Juftice 
Ho/ty  that  if  money  is  ftolen,  and  paid  to  another,  the  owner 
of  the  money  can  have  no  remedy  againfl  him  that  received  it. 
But  if  bank  rtotes,  exchequer  notes,  or  milHon  tickets,  or  the 
iikc,  are  ftolen  or  loft,  the  owner  h^s  fuch  an  intereft  or  pro- 
perty in  them,  as  to  bring  an  adlion  into  whatfocver  hands  they 
are  come. 

This  muft  mean,  that  the  owner  can  bring  an  a£lion  for 
them,  int©  whatfoever  hands  they  come  without  a  valuable 
conjtderation  paid  for  them  *,  for  if  it  be  not  thus  undeiftood,  what 
Holt  hys  here,  will  not  agree  with  his  former  opinion,  foL  126. 
and  Holt  faid  further,  that  money  or  cafti  is  not  to  be  diftinguifli- 
cd,  but  thefe  notes  or  bills  are  diftingulfliable,  and  cannot  be 
reckoned  as  cafh,  and  they  have  diftln6l  marks  and  numbers  on 
them  but  if  they  had  been  fold  for  a  valuable  confideration  be- 
fore the  money  had  become  due,  he  doubted  whether  it  w^ould 
have  transferred  the  property ;  and  he  held,  that  by  the  delivery 
of  the  plaintiff's  tickets  to  the  defendant,  the  property  of  them 
was  not  changed. 

In  the  cafe  at  bar,  the  owner  is  found  to  have  given  no  power 
to  Seamer  to  fell  thefe  jewels,  arid  no  cafe  has  been  cited  in 
which  a  difpofition  made  by  the  mere  poffeffor  of  goods,  hath 
been  held  to  change  the  property  of  the  owner,  in  a  cafe  of 
goods  that  have  marks  whereby  they  may  be  known  j  and  thofe 
cafes  relating  to  the  transfer  of  bank  notes,  depend  on  the  par- 
ticular circumftances  in  refpedl:  to  thefe  bank  notes  being  con- 
fidered  as  cafli. 

The  cafe  that  warrants  this  diftin£l:ion,  is  the  cafe  of  The 
Bank  of  England  verfus  Newman^  determined  by  Lord  Chief 
Juftice  Holty  Pafch.  11  3.  affumpfit  for  60/.  on  the  gene- 
ral iffue  ;  the  evidence  was,  that  John  Bellamy  had  given  a  note 
to  the  defendant  for  60/.  payable  to  him  or  bearer  fix  months 
after  date  ;  the  defendant  went  to  the  bank,  and  negotiated  it 
with  the  bank,  difcounting  intereft  for  the  fame,  but  did  not 
Indorfe  the  bill  ;  Bellamy  broke,  not  having  paid  this  bill ; 
and  the  bank  brought  this  aftion  againft  Neivman,  and  the 
jury  found  for  the  plaintiiT;  but  the  court  granted  a  new 
trial,  and  held  this  to  be  a  verdl6l  againft  law  *,  and  Holt  faid, 
if  a  bill  or  note  be  payable  to  a  man  or  order,  and  he  delivers 
it  for  ready  money,  and  not  for  money  antecedently  due,  or 
lent  upon  it,  it  is  a  felling  of  the  bill  like  a  felling  of  tallies  ia 
bank  bills,  and  if  no  indorfement  be  made  thereon,  the  vendee 
is  witliQUt  remedy  againft  the  vendor,  but  if  there  be  an  indorfe- 
ment. 
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ment,  he  may  have  remedy  againfl  the  indorfor,  provided  he     Baktot  t, 
ilemanded  the  money  of  the  drawer  in  convenient  time,  and 
therefore  the  bank  had  no  remedy  againft  Newman,  though  they 
had  advanced  the  money,  and  the  court  looked  on  it  as  a  fale  of 
the  note. 

This  cafe  (hews,  that  the  transferring,  thefe  notes  is  confider- 
dcred  in  the  fame  light  as  the  changing  money  for  money. 

Taking  it  then  that  the  property  of  Sir  John  Hartop  was  not 
changed  by  the  difpofition  of  thefe  jewels  made  by  Seamer^  as 
confidered  at  common  law,  the  next  matter  to  be  confidered  will 
be,  whether  the  place  where  the  pawn  is  found  to  be  made  will 
intitle  the  defendants  to  detain  them. 

It  is  found  that  Seamer^  after  he  had  broke  open  the  bag  and 
taken  out  the  jewels,  and  carried  them  to  the  defendants'  fhop,  , 
which  was  an  open  publick  fhop  in  Fleet-Jireet  in  the  city  of  Lon^ 
don,  where  the  defendants  carried  on  the  trade  of  bankers,  and 
alfo  traded  in  jewels,  and  frequently  lent  money  on  the  fecurity 
of  jewels,  and  in  the  pubHck  fliop  of  the  defendants  the  faid 
Seamer  borrowed  of  the  defendants  300  /.  and  depofited  the 
jewels  as  a  fecurity  for  the  fame. 

I  On  this  finding,  the  cudom  of  London  as  to  fales  in  market- 
Ipverts  hath  been  inlifted  on  for  the  defendants,  and  that  pawn- 
ing comes  within  that  cuilom. 

f  As  10  this  it  was  anfwered  by  Sir  John  Strange,  that  no  cuf-  [52] 

torn  is  found  by  this  fpecial  verdidl,  and  therefore  the  court 

cannot  judicially  take  notice  of  this  cuftom. 

And  v/e  are  of  opinion,  that  the  court  cannot  judicially  take 

motice  of  it  on  this  fpecial  verdi6i:. 

In  the  cafe  of  Arguilie  v.  Hunt  ( i ),  in  this  court,  Trin,  5  G.  i.  J^"/"^^*^ 

a  prohibition  was  moved  for  to  the  fpiritual  court  for  a  fuit  there,  i^\ls°\t^ market- 

for  calling  a  woman  whore  in  London,  and  the  want  of  jurifdic-  over?  being  not 

tion  appeared  on  the  face  of  the  libel :  but  becaufe  the  cuf-  i*""^,^^^^! 

r  T      1  1  /-     r     1    •      1     1-1    1     1      fpecial  verdia, 

torn  01  London  to  cart  whores  was  not  let  lorth  ni  the  libel,  the  the  court  held 

prohibition  was  denied,  and  it  was  determined  that  the  court  that  they  could 

icould  not  judicially  take  notice  of  the  cuftom  of  London,  and  the  "aki'jfjtTceont 

fame  thin^  is  alfo  determined  in  Cartheiv  75.  but  it  was  faid  but  taking  it  as 

for  the  defendant,  that  this  cuftom  need  not  be  found  by  the  ftated,  they wcrs 

jury,  becaufe  it  cannot  be  proved  by  witnelTes,  but  muft  be  cer-  not  e'xtend  to^* 

tified  by  the  recorcf^r  of  Lcndon  \  but  I  think  this  no  fufticient  pawning. 

anfwer  to  the  objection  arifing  from  the  want  of  finding  the 

cuftom. 

In  the  cafe  of  Daj  verfus  Savage,  Hob,  87.  it  is  cited  to  have 
been  adjuged  that  the  cultom  of  London,  that  every  day  there, 
except  Sunday,  is  a  market-overt,  ought  to  be  tried  by  the  jury, 
and  not  by  the  certificate  of  their  recorder  ;  but  that  hath  been 
fmce  determined  to  be  otherwife  in  the  cafe  of  Applejion  verfus 
Stoiighton,  CrOf  Car,  516.  Sir  JVilUam  Jones  412.  But  in  all  the 
cafes  the  cuftom  is  either  pleaded  fpecially,  as  in  Cro.  Jac,  68, 
Or  elfe  it  is  round  by  the  jury  ;  and  if  this  be  fo,  that  the  courc, 
♦annot  judlvislly  determine  of  the  cuftoms  oi  London,  but  they 
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ought  to  be  pleaded  or  found  ;  then  what  was  infixed  on  as  to 
pawning  being  to  be  taken  to  be  equal  to  a  fale,  will  be  quite  out 
of  the  quellion. 

But  however  we  are  of  opinion,  that  taking  the  cuflom  of 
London  to  be  as  ftated  in  5  Co*  83.  this  cuilom  does  not  ex- 
tend to  pawning.    It  is  a  conftant  rule  that  cuftoms  are  to  be 


The  difpofitlon 
of  a  pawn  is 
^uite  variant 
from  a  fale,  for 
a  vendee  can 
transfer  the 
thing  to  any 
Other,  and  trade 
is  thereby  pro- 
moted ;  other- 
wife  in  pawj:s, 
fox  they  ftop  the 
change  of  the 
property  in  the 
things  pledi?cd. 
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As  there  is  no 
inftjnce  that 
the  cuftom  of 
London  hath 
ever  hv.cn  al- 
lowed in  the 
cafe  of  a  pawn, 
the  pawnee  has 
not  any  title  to 


taken  flridliy 
Lamb.  6i( 

Then 
terpretatlon, 


Perkins^  fee,  435.    Nofi  Max,  78.     2  SicL  139, 


fince 


tioi 


the  cufloms  are  to  have  a  literal  and  ftrait  in- 
s  the  cuftom  is  only  for  a  fale  in  open  fhop  to 
bind  the  property  of  a  ilranger,  that  cuftoin  cannot  extend  to  a 
pawn,  which  is  a  dlfpofition  quite  variant  from  a  fale  ;  by  a  fale 
the  vendee  can  transfer  the  thing  to  any  other,  and  trade  and 
traiHck  is  promoted  thereby,  but  it  is  quite  otherv/ife  in  the  cafe 
of  pawns,  for  they  tend  to  (top  the  cliange  of  the  property  of 
the  things  that  are  pledged,  and  therefore  if  there  is  any  differ 
ence  between  a  fale  and  a  pawn,  that  is  a  fiuTicient  reafon  why 
the  cuftom  which  is  affixed  to  the  one,  Ihould  not  extend  to  the 
other  ;  and  therefore  the  queillon  is  not,  whether  it  be  a  reafon 
able  cuftom,  that  a  pawn  in  an  open  ftiop  in  London  fhould  bind 
the  property  of  a  ftranger  \  but  the  true  queftlon  is,  v/hether  a 
pawn  and  fale  be  the  fame,  for  if  they  be  not  the  fame,  then  mal 
pawning  will  not  fall  within  the  cuftom,  that  a  i?Xt  in  market- 
overt    in  an  open  fhop   in  London    binds  the  property  of 
ftranger. 

To  ftieiw  that  pawning  goods  in  London  will  not  bind  th 
property  of  a  ftranger,  I  will  mention  the  cafe  in  die  Tear-hook 
35  i/.  6,  p.  25.  and  is  in  point;  it  was  an  information  in  th 
Exchequer  for  the  King's  jewels  ;  the  defendant  pleads  the  cu 
torn  o{  London,  that  if  any  goods  be  pawned  there,  the  pawne 
may  detain  them  until  the  money  lent  upon  thcni  be  paid  ;  ai 
pleads  further,  that  he  did  no:  know  that  they  v;ere  the  King'| 
jewels,  and  that  they  had  not  the  King's  arms  or  marks  upo 
them  ;  and  to  this  plea  there  was  a  demurrer  and  judgment  foj 
the  King,  becaufe  it  is  net  a  good  cuftom  that  a  pawn  fhoul 
bind  the  property  of  a  ftranger,  and  though  it  was  faid  at  thj 
bar  the  judgment  in  that  cafe  was  given  on  another  point,  thatth 
caPtom  ihouid  not  bind  the  King  by  reafon  of  his  prerogativ< 
yet  it  is  not  fo,  for  both  points  v/erc  ref^ived^  and  judgment  wd 
given  upon  both;  and  "Jen-lins  in  abridging  the  cafe^yi/.  83.  fiyl 
that  the  cuilom  of  London,  doth  no  where  extend  to  the  Kuigj 
goods,  nor  to  a  pawn  of  them. 

As  there  is  wo  cuftom  found  by  tire  vcrdidi,  and  as  there  is 
inftance  that  tlie  cuftom  of  London  hath  ever  been  allowed 
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cafe  of  a  pawn,   but  a  refohuion 
opinions  of  Judge  Jenkins  are  to  the  contrary, 
fendants  cannot  have  anv  title  to  retain 


I  thii 


and 
i  the 


iiefe  eoods. 


letaio  tlic  goods  againit  the  true  owner. 


'of  til 
edto 

rmone' 
|P3jaU 


in  the  Time  of  Lord  Chancellor  Hardwicke  53 

On  the  foundation  of  fuch  a  cuftom  much  was  faid  at  the  bar   Hartop  v. 
upon  the  a6l  againft  brokers,  I  James  i,  ch.  21.  which,  in  the  ^ 
preamble  of  it,  is  faid  to  be  made  "  for  the  defence  of  honeft  X' I 

and  true  mens'  property,  and  interell  in  their  goods.'*  brokers  being 

of  great  confe- 

^uence  to  the  trade  of  Lotidon,  the  court  declined  giving  any  opinion  oa  the  conflruttion  of  it,  as 
the  prefent  cafe  did  not  make  it  necefiary  for  thena  to  do. 

What  was  faid  upon  it  was  very  material ;  but  as  the  con- 
flru6lion  of  this  a<fl:  is  of  great  confequence  to  the  trade  of  Lo?i^ 
dofiy  we  have  avoided  giving  any  opinion  about  it,  being  una- 
nimous for  the  plaintiff  without  the  aid  of  this  ftatute,  as  my 
brother  Chappie  before  he  went  out  of  town  declared,  he  agreed 
with  us  iatirely. 

Si'amer  and  Others  verfus  Bingham  and  Others ;  and Strodt  and      [  C4  J 
Others  vev(\is  Strode,  June  11^  I743»  Cafe  9. 

THE  father  of  archbidiop  IVake,  by  a  deed  on  the  mar-  s.c.  aVef, 
riage  of  the  archhifliop,  fettles  the  eftate  now  in  quef-  i^i.  cited, 
tlon  (r),  upon  the  iffue  male  of  the  archbifliop,  and  if  no  iflue 
male,  then  he  dire6ls  the  eftate  to  be  fold,  and  to  be  divided 
equally  among  the  archblfliop's  daughters. 

By  a  deed  of  the  29th  of  Jprd  1702,  the  archbifhop  (2}  di- 
re(Sls  his  eftate  to  be  fold,  and  the  m.oney  arifing  from  it  to  be 
divided  equally  among  his  fix  daughters,  provided  he  fhould  have 
no  fon. 

After  the  marriage  ot  EJher  one  of  the  daughters  to  Richard 
Broderippy  he,  "  by  deed  dated  the  7th  of  Otfober  17 14,'  made 
"  between  him  and  EJlher  his  wife  of  the  one  part.  Do6lor 
Wake^  afterwards    archbifliop  of  CaTiterbury^    of  the  other, 
•*  reciting  the  deed  of  the  29th  oi  April  1702;  did  covenant,  that 
ajtl  fuch  right  either  in  land, or  money  as  fliould  at  anytime 
accrue  to  Hejler  in  her  life,  or  to  Richard  in  her  right,  by 
virtire  of  the  recited  deed,  fliould  be  veiled  in  the  three  per- 
**  fan%  who  v/ere  likewife  parties  to  the  indenture  in  1714,  in 
**  truft  that  they  and  the  furvivor,  Iffc,  faould  put  out  fach  fliare 
of  the  money  raifed  by  the  fale  of  the  manors,  i^c,  as  belong- 
ed  to  Hejler,  at  interefl  on  a  good  fecurity,  and  the  rents  and 
f,^^,si'*'  profits  of  her  (hare  of  the  faid  eftate,  and  the  intereft  of  the 
money  raifed  by  fale  of  her  ftiare,  ftiould  pay  to  Richard  Bro- 
"  deripp  during  his  life,  and  after  his  death  to  Hejter  during 
*^  her  life,  and  after  the  death  of  the  furvivor  of  them  ftiould 
i  !  "  pay  all  the  principal  money  to  the  iffue  of  Richard  Broderipp 

(i)  After  the  deceafe  of  the  father  and  (2)  "  U^.  IVale.  the  father,  limits 

fon  and  fubjed  to  certain  limitations  fince  *•  the  ufe  to  irultees,  in  truft  for  the 

Nietermined,  and  to  a  term  of  500  years  ''  fon  (the  archbilhop)  for  life,  remain- 

br  younger  childrens'  portions,  to  fuch  *'  dcT  to  firft  and  other  K.ns,  and  in  de- 

ufes  as  IV.  JVah  the  father  fhould  dired  **  fault   of   fons  (which  in  the  event 

I  «r  appoint.  happened)  he  direds,  6fc/^ 

Vol.  nr.  E  aad. 


54 


CASES  Argued  snd  Determined 


SxAME?  V.     a  jjj^^  /f>/?^r  (other  than  and  befides  fuch  ilTue  male  of  Richard 
INGHAM,  Hejrery  who  for  the  time  :behig  fnonld  he  immediately  in- 

heritable  to  the  manors.  lands,  ^sV.)  equally  between  them 
*'  fiiare  and  fhare  alike,  to  fons  at  21,  and  daughters  at  21,  or 
*'  marriage  ;  and  if  any  of  the  children  fhould  die  before  their 
"  fnares  fhould  become  payable,  to  go  to  the  furvivors ;  but 
in  cafe  all  (hould  die,  then  the  money  to  be  paid  to  fuch  fori, 
who  fhould  be  inheritable  as  aforefaid  ;  and  if  no  fuch  fon,, 
then  to  be  paid  to  the  furvivor  of  Richard  Broderipp  and 
Hejrery  and  the  executors,  adminiftrators,  or  alTigns  of  fuch 
<«  furvivor." 

George  Broderipp y  the  only  child  born  of  this  marriage,  fur* 
vived  his  father,  and  afterwards  arrived  at  his  age  of  21  (1)5. 
is  now  dead  in  the  life-time  of  his  mother,  who  is  married  to  a 
fccond  huiband  the  defendant  Strode, 
E  55  3  Thomas  Brcderippy  heir  at  law  of  George^  mfi  fts  that  the  in- 
terell  of  Efther  ought  to  be  deemed  real  eftate,  and  that  \t 
vefled  in  George^  'Efiher\  fon,  in  nature  of  a  remainder  after 
her  death,  and  that  it  is  now  defcended  on  him. 

The  plaintifis,  who  are  the  children  of  Richard  Broderipp  by- 
a  firft  venter,  and  half  fifters  of  George  Broderipp,  infill  that  this 
fliare  mull  be  coMfidered  as  money,  and  that  it  veiled  in  George- 
Broderipp y  and  confequently  was  tranfmilTibie  to  his  perfonal 
reprefentatives. 

The  defendant  Thomas  Strode  and  his  wife  infirc,  that  if  there 
was  fuch  indenture  or  deed  of  17 14,  and  the  defendant  EJther 
named,  or  made  a  party  thereto,  that  flie  never  executed  the, 
fiime,  and  was  not,  nor  could  be  bound  thereby,  and  that  fhe 
was  not  only  at  the  time  a  feme  covert,  but  an  infant  of  16  years 
Qf  age,  and  fuch  deed  being  made  and  executed  after  her  mar-^. 
riage  with  Richard  Broderipp^  the  fame  was  merely  voluntary  as 
to  her. 

Lord  Chancellor, 

In  the  firll  phce  this  is  a  pretty  harfli  demand  in  the  plaintiffs,, 
who  claim  two-thirds  of  this  contingent  intereft,  though  at  the 
fame  time  they  are  no  relations  at  all  of  Efiher  Strode  or  of  arch- 
bifhop  I'VakC)  but  only  half  fifters  of  George  Broderipp,  and  daugh- 
ters of  Richard  Broderipp  by  a  firft  venter. 

Therefore  if  a  reafonable  conftrue?tion  can  be  put^  which  will: , 
prevent  thefe  confequences  from  happening,  it  is  what  a  court  of 
equity  would  incline  to  do,  as  the  parties  to  the  deed  themfeives-f 
v/ould  have  guarded  againll  them.. 

The  cafe  has  been  properly  divided  into  three  queflions  : ' 

Firll,  Whether  by  the  deed  of  the  7  th  October  17 14,  ei-e-| 
cuted  the  day  aft^jr  tliS  marriage  by  Richard  Brodaripp  th.e  huf- 

(i)  It  is  not  ftated  in  th^j  Reglfter's  of  payment  or  veiling  is  Rdt  at  21,  but 
book  whether  G^-<?ro-5  attained  zi  ;  nor  at  the  c'eceafc  of  the  .lurvivor  cf  the  fa- 
does  it  fecm  material,  for  thedevife  runs,  ther  and  mother.    This  feems  to  be  thej 
that  in  default  of  younger  children,  the  ground  of  Lord  Hardnjjlckeh  decree.  StJ 
m  vry  to  be  paid  to  fuch  fon^  ivbo  JhouU  he  in-  poji.  58,  aud  the  cafes  cited  pojh  57. 
heritable  as  aforefaid.    So  that  the  time 
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!?and,  and  arclibifliop  VFahe,  tht  property  of  EJlher  Strode  is  Seamer  v. 
bound  as  to  her  fl:are  of  her  grandfather's  eftate.  --ham. 

The  fecond  queftion,  if  it  did  not  bind  her,  whether  the  a£l:^ 
Hie  did  by  executing  a  deed  on  her  marriage  \N\\\\^trode  in  1738, 
is  an  acquiefcence  and  binds  her,  (for  there  the  deed  of  1714  is 
recited,  and  that  EJlher  was  a  party,  and  that  fne  fccures  her  in« 
tereft  in  that  deed  as  a  provifion  for  her  children,  and  herfelf  if 
ihe  furvives). 

Thirdly,  If  it  did  not  bind  her,  then  what  Is  the  confLruclion 
of  the  trufts  of  the  deed  of  the  7th  of  Oclober  17 14. 

As  to  the  two  firft  quefcions,  whether  fhe  v/as  bound  by  the      [  5^  J 
execution  of  the  deed  of  the  7th  of  October^  or  by  the  lubfe-  , 
quent  a£l,  I  fhall  give  no  opinion  :  but  1  fliould  think  fne  was 
not  bound* 

If  it  was  real  eftate,  all  thefe  queftions  would  be  out  of  the 
cafe. 

But  I  muft  confider  it  as  money,  It  being  direcled  to  be  fold. 
The  rule  of  this  court  is,  that  land  to  be  turned  into  money 
is  confidered  as  money. 

But  it  has  been  truly  faid,  that  there  are  cafes  where  perfons 
may  infift  in  this  court  upon  the  land  itfelf  •,  that  is,  where 
the  parties  all  agree  that  it  fliall  not  be  turned  into  money  (i), 
but  if  any  of  them  oppofe  it,  the  court  will  direcSl  it  to  be  ' 
fold. 

There  is  another  reafon  in  this  cafe,  becaufe  here  one  of  the 
daughters  had  the  pre-emption  given  her. 

I  do  not  take  the  deed  in  1714,  to  be  a  fettlement  for  a  va- 
luable confideration. 

I  agree  there  are  cafes  where  a  father  contra£^:ing  for  an  in- 
fant child  fliall  bind  the  child  (2  ),  efpecially  if  the  child  claim 
any  thing  under  the  fettlement ;  but  then  it  muft  be  before  mar- 
riage (3),  and  in  eonlideration  of  the  marriage  \  for  the  court 
will  not  fuffer  her  to  claim  benefit  one  way,  and  not  to  be  bound 
the  other. 

But  this  being  after  marriage  is  voluntary.  (4),  and  being  the 
next  day  after  the  marriage  does  not  difter  the  cafe,  for  whether 
two  days  or  fix,  or  fix  years,  it  is  the  fame  thing. 

No  recital  of  the  father  will  bind  the  property  of  the  daugh- 
cr,  but  there  muft  be  fome  proof  of  the  father's  intention  to 
it« 

There  is  no  fuch  proof  in  this  cafe.  It  might  be  a  reafonable 
^ution  in  the  hufband  to  fecure  fome  provifion  for  the  children, 
ut  yet  I  am  of  opinion  it  could  not  bind  the  mother. 
The  deed  is  by  way  of  covenant,  that  all  the  intereft  which 
fiiould  claim  under  the  deed  in  1702,  fnould  be  conveyed 
O  Bennet^  ^c, 

{i)  See  Jnoft.  I  P.  IF'.S^S,  (4)    Fifzer  v.  Fiiz^r,    ante  2  vol. 

(2)  Vide  Harvey  v.  AJhiey,  pofi.  Soy*    511.    Taj  lor  v.  Jones,  ibid*  600. 

(3)  Fide  Lucj  v.  Mocr,,  3  Bro.  Far* 

E  When 
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Seamer  y»  When  is  the  time  the  principal  money  is  to  be  paid  ?  whjg, 
Bingham.  ^^^^^  death  of  the  furvivor  of  father  and  mother,  for  till  then: 
it  was  to  vefl  in  truflecs. 
[  ]  But  it  is  faid  the  time  of  payment  there^  is  to  be  confidered 
at  the  age  of  twenty-one  or  marriage.  I  am  of  a  different 
opinion,  for  this  is  only  a  circumftance  or  qualification  of  the- 
perfon  receiving,  and  the  words  at  their  age  of  twenty-one,  or 
marriage,  is  not  to  accelerate  the  payment,  or  to  veft  it  in  the 
children  ( i )  j  but  the  plain  meaning  of  the  words  is,  that  if  the 
father  and  m.other  had  died  during  the  infancy  of  the  chil- 
dren, that  it  fhouid  not  be  paid  before  their  marriage,  or 
twenty-one. 

It  has  been  faid  that  it  fliall  veft  at  twenty^-one,  and  be 
.ti'anfmiffible  to  the  reprefentatives,  though  not  payable  till  after 
the  death  of  the  furvivor  of  father  and  mother. 

Suppofe  A,  by  will  dire£ls  a  fum  to  be  paid  at  twenty-one,  or 
marriage,  and  there  arc  no  words  of  gift,  or  interelt  tQ  be  paid, 
it  fhail  not  veffe  before  that  time. 

The  dire6lion  of  the  payment  here  is  the  gift,  and  thereforc- 
will  not  veil  till  the  time  of  payment  comes  ;  and  befides,  there 
is  no  intereft  given,  which  makes  the  cafe  ftill  llronger. 

The  meaning  of  the  claufe  of  provifo  was  plainly  this,  that 
if  any  of  the  younger  children  died  before  the  time  of  payment 
came,  that  it  fliould  not  go  to  their  reprefentatives,  but  to  th« 
furvivor  of  the  brothers  and  fibers. 

It  is  faid  this  is  a  fevere  conftrudion,  becaufe  fome  of  the 
younger  children  might  live  to  twenty-one,  or  might  want  the 
money  to  advance  them  in  marriage  \  and  it  would  be  hard,  if 
they  died  in  the  life-time  of  the  father  and  mother,  that  their 
fhare  fiiould  go  to  their  furviving  brothers  and  fifters  rather  than 
to  their  own  children,  if  they  fhould  leave  any  at  their  deaths. 

But  whatever  hardfhips  there  may  be  in  this  cafe,  I  am  to 
govern  myfeif  by  the  words  of  the  deed ;  and  moil  clearly,  on 
the  conftrudion  of  this  deed,  their  fiiare  would  furvive  to  the 
other  younger  children. 

I  take  the  words  for  the  time  hetng  to  relate,  to  the  time  of  pay- 
jment,  the  death  of  the  furvivor  of  father  and  mother^ 

Or  otherwife  a  great  abfurdity  would  follow  :  for  fuppofe  at 
the  death  of  the  father  there  were  two  fons  and  two  daughters, 
and  the  eldeft  fon  arrived  at  the  age  of  twenty-one,  but  dies  # 
without  ilTue  in  the  life-time  of  his  mother  \  and  afterwards, 
at  her  death,  the  next  fon  fliould  become  inheritable,  would 
he  be  intitled  ?  I  am  of  opinion  he  would  not,  for  it  was 
the  intention  of  the  deed  to  exclude  fach  fon  as  Ihould  Ixi  in- 
heritable at  tha  thru  t^ingi  the  death  of  the  furvivor  of  father 
and  mother. 

(i  )   So  Billinp-^/Irv  V.  PFilh,  p»/}.  2\g.    V'uk  etiam  Bevvtn  \,  MnJdijlrii    %  Mrfi, 
221.     ^ed  ccyitra  IVheedon\,  FcU\  antt  z    Cha»  i:V/.  75. 
>©i.  124.     Heurtleyy.  Ma/en,  Amb,b2\, 

■A 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


And  m  cafe  there  fhall  be  no  fuch  fon,  ^c.'*  Sfamir  v. 

That  is  fw  fon  who  at  the  time  of  the  death  of  the  furvlvorof  ^^^■^»*^''*' 
father  and  mother  fhali  be  inheritable  :  which  (hews  that  the 
wliole  deed  is  connected  to  the  time  of  payment,  ihe  death  of 
the  furvivor  of  father  and  mother. 

Though  it  is  very  true  there  is  no  time  of  payment  taken  from 
the  condition  or  circumllances  of  fuch  fon  who  is  inheritable, 
yet  there  is  a  time  of  payment  equally  applicable,  which  is  the 
death  of  the  furvivor  of  father  and  mother. 

I  think  the  meaning  of  the  parties  to  be,  that  if  there  fhould 
be  no  child  at  the  death  of  the  father  and  mother,  that  it  fhould 
be  in  tlie  power  of  the  furvivor  to  <iifpofe  of  it  abfolutely. 

Lord  iizriic^zV/^f' decreed  the  edate  in  qjaeftion  compri fed  in 
the  deed  of  the  29th  of  April  1702,  to  be  fold,  and  the  money 
arifing  by  fuch  fale  to  be  divided  into  fix  equal  parts,  and  fuch 
fix  parts  to  be  confidered  as  the  feveral  Oiares  of  the  fix  daugh- 
ters of  Do6lor  Wake,  late  archbifhop  of  Canterhurj,  Elizabeth 
the  feventh  daughter  having  died  unmarried  and  without  ilTuc  ; 
and  a  queftion  being  made  in  thefc  caufes,  whether  the  fixth 
part,  which  was  the  (hare  of  the  plaintiff  Hejler  firft  married 
to  Brodeyipp,  and  now  to  Strode,  belong  foleiy  to  Hejler  as  having 
furvjved  her  hufband  Broderipp,  and  ali  the  children  of  that 
marriage,  or  ought  to  be  dillributed  as  part  of  the  perfonal 
£ftate  of  Broderipp  her  fon ;  his  Lordfliip  declared,  that  he 
was  of  opinion  that  the  faid  fliarfi  belongs  foleiy  to  the  plain- 
tiff Hejler. 


Butler  an  Infant  ly  his  Guardian  Plaintiff,   a?id  Freeman  wid  Cafe  20, 
Jchn  Butler  Defendants,  Jufie  22,  1743. 

TH  E  grandfather  of  the  plaintiff,  by  will,  after  directing     c.  cited 
his  debts  and  legacies  to  be  paid,  gives  all  the  rejl  and  re-  ^  ^^^"^^^j' 
Jidiie  of  his  perjonal  ejlaie  to  his  grandfon  the  plaintiff  at  his  age  of  reft^anrrefidne 
Huenty-one,  and  if  he  die  before  that  age^  then  to  the  defendant  Free-  of  hisperfcnal 
man,  ivhom  he  makes  his  executor.  eftate  10 

'  grandjonit  2t, 

and  ir  he  die  be- 
fore that  age,  'then  to  F.  <wTiom  he  makes  his  e^iecutor  ;  the  grandfon  is  not  intitlcd  lo  the  intere^ 
arifing  from  this  refldue,  bpt  muflb  accumuUte  till  ke  arrives  at  z\.  ^  JXaiu^- 


The  plaintiff  has  brought  his  bilj  for  the  interefl  of  the  re- 
-ildue  to  be  paid  to  him  during  his  infancy. 

The  defendant  Freeman  by  his  anfwer  infifled,  that  the  plain»» 
tiff  is  not  intitied  to  it,  unlefs  he  attains  his  age  of  twenty-one, 
but  that  it  ought  to  accumulate,  and  if  the  plaintiff  dies  before 
twenty-one,  that  it  v/ili  equally  belong  to  the  defendant  with 
the  refidue. 

The  defendant  John  Butler,  the  father  of  the  infant,  infifted, 
<hat  the  refidue  mud  be  confined  to  what  the  teftator  left  at  the 


(j)        Heath  w.  Perry,  pojl.  102.  and  notes. 
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BtTTLKR  V. 

Butler. 


*  Vide  antcj 
Tol.  2.  473. 


The  court 
douhtful  how 
the  intereft 
would  go  if  the 
grandfon.  died 
before  2 1,  whe- 
ther to  his  re 
prefent2:ive  or 
loF.  (i). 


The  refidue  be- 
ing given  by  a 
grandfather  tt)  a 
grandfon  on  a 
contingency  of 
his  atcuiHing  21, 
and  nothing  faid 
of  the  a Dpli ca- 
tion of  she  pio- 
duce,  he  is  not 
intitlcd  to  be 
maincai.icd  out 
of  it. 

t  *6o  J 


time  of  Kis  death,  and  that  the  interefl  made  after  his  death,  ought 
to  be  coiifidered  as  an  undifpofed  part,  and  go  to  him  as 
the  next  of  kin  to  the  teftator,  according  to  the  ftatute  of  diftri- 
butions  j  or  if  the  court  fhould  be  againft  him  in  this  point, 
that  then  he  is  intitled  to  receive  it  for  the  maintenance  of  the 
plaintiff. 

The  plaintiff's  counfel  argued,  that  the  interefl:  ought  to 
follow  the  principal,  as  the  fhadow  does  the  fubftance,  and 
therefore  that  the  devife  of  the  refidue  will  carry  it  j  and  cited 
the  cafe  of  Green  verfus  Ehinsy  December  6,  1742.  *. 

The  counfel  for  the  defendant  Freeman  infifted,  this  was  a 
contingent  devife  to  the  plaintilt,  and  as  it  does  not  veft  till  his 
age  of  twenty-one,  he  cannot  be  intitled  to  the  interefl:,  but  that 
it  ought  to  be  received  by  a  truflee  in  the  mean  time,  and  placed 
cut  in  real  or  government  fscurities  for  the  benefit  of  the  plain- 
tiff, if  he  comes  of  age,  if  not,  for  the  benefit  of  the  defendant 
Freeman  the  remainder-man. 

The  counfel  for  Butler  the  father  infifted  on  the  fame  points 
as  are  already  ftated  by  the  anfwer  of  the  defendant. 

Lord  Chancellor, 

I  am  of  opinion  that  the  plalntllf  is  not  intitled  to  the  intereft 
that  arifes  from  this  refidue,  and  though  the  words  rejl  and  re- 
Jtdue  mufi  be  confined  to  what  fliall  be  found  at  the  death  of  the 
teftator,  after  his  debts,  funeral  expences,  and  legacies  are  paid, 
yet  that  the  intereft  ought  to  accumulate  till  the  plaintiff  arrives 
at  his  age  of  twenty-one,  and  as  often  as  it  amounts  to  a  com- 
petent furn,  to  be  placed  out  by  a  truftee  appointed  by  the 
Mafter. 

I  am  not  quite  fo  clear  how  this  intereft  would  go,  if  the 
accident  fhould  happen  of  the  plaintiff's  dying  before  twenty- 
one,  whether  to  the  reprefentative  of  the  plaintiff,  or  to  the 
6.z^tnA2^nt  Freemauy  and  if  there  had  been  occafion,  ftiould  have 
been  glad  the  cafes  had  been  looked  into  and  argued  over  again; 
but  as  this  queftion  may  never  arife  fi::ce  the  plaintiff  may  live 
to  be  twenty-one,  there  is  no  neceifity  for  another  argument  at 
prcfent. 

As  to  the  defendant  John  Butler  s  claims,  I  am  of  opinion  he 
has  no  right  to  the  intereft,  becaufe  the  teftator  has  given  all 
the  rejl  and  refdue.  of  his  perfonal  eftate,  fo  that  he  cannot  be 
faid  to  have  left  any  part  undifpofed,  and  confequently  can 
*  have  no  title  to  it  as  next  of  kin  under  the  ftatute  of  diflrlbu- 
tions  3  for  as  the  devife  of  the  refidue  is  contingent,  It  not  veft- 
itig  till  the  grand fon's  age  of  twenty-one,  the  intereft  is  fo  like- 
wife,  and  muft  accumulate  in  the  mean  time  nor  can  the  de- 
fendant Butler^  by  the  rules  of  this  court,  intitle  himfelf  to  it  as 
maintenance  for  the  infant,  becaufe  it  is  given  by  a  grandfather 
to  a  grandfon  upon  a  contingency  of  attaining  his  age  of  twenty- 
one  ;  and  as  nothing  is  faid  how  the  produce  of  it  fhall  be  ap- 
plied, b,e  is  not  intitled  as  a  grandfon  to  be  maintained  out  of 
the  produce. 


(1)  Uut  fee  Green  V.  Elins,  ante,  z  vol.  476.  r:ote  3. 


The 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


The  law  of  nature  obliges  only  fathers  to  maintain  their  chil-  Butlkr  v. 
dren,  and  unlefs  the  cliiid  from  the  mean  circumftances  of  the  rj^^^^^^'-n 
parent  is  in  danger  of  perifhing  for  want,  the  court  will  not  not  dU-eflb  the 
dire£i  the  intered  that  lliall  be  made  of  a  contingent  legacy  to  int(trcft  of  a 
be  applied  for  that  purpofe  ;  fo  that  unlefs  the  parent  is  totally  '^^^^^'^^^^l^l^' 
incapable,  or  under  particular  circumftances,  as  having  a  nu-  p.^iiVfbr  the^" 
mcrous  famiiy  of  children,  and  is  bordering  upon  neceflity,  the  child's  n-.ainte- 
law  of  the  land,  and  of  nature,  make  it  incumbent  upon  the  ""^'^^^ 
parent  to  mauitam  his  cniM  ( i  verty  of  hi« 

parent  he  is  in  danger  of  pcri&ing  for  want, 

I  was  counfel  in  the  caufe  of  j§cherley  vtx{\x^  Vernon,  i  P.  A  parent  muft 
IVms.  783.  where  the  teftator  Mr.  Fcrnon  had  left  6000/.  to  ^.fn ^"lef^'to- 
the  plaintiff  his  niece  to  be  paid  her  at  her  age  of  twenty-one,  tally  incapable 
and  fhe  infilled  that  the  intereft  of  this  money  ought  to  be  al-  ^  ^^7^^^ 
lowed  for  her  maintenance  ;  and  Lord  Maccksjleld  who  dire^led  tor^Irs  upon*n«- 
this  caufe  ro  be  argued  only  by  one  counfel  of  each  fide,  ceflicy. 
was  of  opinion,  that  the  intereft  in  this  cafe  ought  to  follow 
th€  principal,  for  it  was  a  veiled  legacy,  and  payable  at  twen- 
ty-one. 

But  there  It  was  a  fum  of  money  feparated  and  detached  from 
the  reft  of  the  eftate,  and  a  veiled  legacy  ;  here  it  is  a  contin- 
gent one,  and  not  a  fpecific  fum,  but  of  the  rcfidue  of  his  perfoncd 
eftatcy  which  makes  a  difference  between  the  cafes  ;  and  the  fa- 
ther likewife  in  the  prefent  cafe  pofTeffcd  of  a  good  eilate,  and  iu 
confiderable  circumftances. 

Therefore  his  Lordlliip  (2)  decreed  the  intereft  which  has 
arifen  upon  the  refidue  of  teftator's  perfonal  eftate  iince  his 
death,  or  which  may  arife,  to  be  paid  into  the  hands  of  a  truf- 
tee,  to  be  laid  out  in  real  or  government  fecurities  as  often  as  it 
fljall  amount  to  a  competent  fum  (3). 

(l)  So  Jaclifon  V.  Jnckfon,   ante,    I  1 18. —  Vide  Coovm  V.  Elling^  po/i. 

vol.  515.     Fa^Lvkner  v.  JVatts,  ihid.  408.  678. 

Barley  v.  Darky^  poji.  399.    Roach  V,         (2)  Declared,  that  no  part  of  the  tef- 

Gar'-uany  I  Vef.  160.    Hughes  v .  Hughes ,  tator's  perfonal  eilate  was  undifpofed  of; 

I  Bro,  Cha.  Rep.  387.  Jindreivs  v.  Par-  **  the  tellator  by  his  will  having  made  a 
iingiony  3  Bro.  Cha.  Rep.  60.     So  a  mo-        dirtrlbution  of  all  the  reji  and  refidue 

ther  married  to  a  fecond  hufband  is  not  **  of  hts ptfonal  eftnte.^'' 
obliged  to  maintain  her  children  by  her       (3)    "  And  that  the  plaintiff  Ihould 

firft  hufband.     BillingQ-y  v.  Qritchet^  I  *'  be  at  liberty  to  apply  for  the  furpius 

Bro.  Cha.  Rep,  268.    Nor  is  the  fecond  "  and  fuch  intereft  at  his  age  of  21/' 

hufband  bomid  to  maintain  thofe  chil-  Reg.  Lib.  Ji,  *743-  f^b  596. 
dren.  Tubb  v,  Harrifon,  4  Durn,  Ea/i 


Cnchton  verfus  Symes^  june  22 y  1743.  [  3 

Cafe  21. 

THE  queftion  in  this  cafe  arofe  upon  the  will  of  Dorothy  A  teftatrix  fays, 
CV^V.  I^iveto^.  <5fc. 

ail  my  goods, 
wearing  apparel 

of  what  nature  and  kind  foeverj  except  my  gold  watch.  ^//  her  nvemng  afpani  and  ornaments  ^fhtr 
ptrj'.n^  exupt  her  gold  "Watchj  paJJ'ed  to  the  devifeeS)  and  any  boujhold  goods  find  finr.lturi^  but  it* 
ttho'  Part  'of  btr  ejiate, 

E  4  The 
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'syme^  ^'  "^"^^  plaintifFs  have  brought  their  bill  for  the  refidue  of  the 
teftatrix's  perfonal  eftate,  and  found  their  claim  upon  thefe 
words  in  the  will,  /  give  and  bequeath  to  the  plaintiffs  all  my 
goods^  wearing  apparel^  of  ivhat  nature  and  kind  Joever^  except  my 
gold  watch » 

Mr.  Brown  for  the  plaintiifs  cited  the  cafe  of  the  Dule  and 
Dutchejs  of  Boltrn^  and  Newflead  verfus  Johnfon^  before  Lord 
Hardwlcke,  July  15,  1740.  (ij. 

The  general  prefumption  he  faid  was  with  the  plaintifr,  for  it 
is  not  to  be  prefumed  that  the  teftator  died  inteftate. 

That  it  is  a  general  devife,  and  carries  the  whole  refidue,  for 
there  is  nothing  more  known  than  that  the  word  omjiia  bona  will 
convey  every  thing  in  the  civil  law. 

Mr.  Browning  of  the  fame  fide  cited  Moor  352.  Port?nan 
verfus  Willis^  and  i  P.  Wms*  267.  Anon,  both  as  to  the  gene- 
ral do£lrine  of  onmia  bona. 

That  wearing  apparel  is  only  intended  for  the  fake  of  the 
exception  of  the  gold  watch,  and  is  no  revocation  of  the 
refidue. 

Mr.  Noel  counfel  for  the  defendants,  the  executor,  and  Eli'za^ 
heth  Clat'k,  the  only  furviving  filler  of  the  teftatrix,  faid,  there 
is  no  general  introdudlory  claufe  that  fhews  her  intention  of  dif- 
pofing  of  her  refidue,  as  all  my  worldly  goods  I  intend  to  difpofe  ofy 
or  any  fuch  general  exprelTion. 

It  is  difficult  to  find  cafes  which  correfpond  exa6lly  with  odd 
vncertain  claufes  in  wills,  yet  there  are  fome  where  it  has  beeri 
held,  that  all  my  chattels  of  what  nature  cr  kind  foever  will  not 
carry  the  refidue.  Pratt  verfus  Jackfon^  2  P.  Wms,  302.  Eq, 
Caf  Abr,  200,  20 1. 

It  being  a  woman's  will  makes  it  a  flronger  cafe  for  the  de- 
fendants, for  the  teftatrix  confidered  all  ornaments  as  wearing 
[  <52  ]  apparel,  fince  it  is  Mot  goods  and  v/earing  apparel,  ^//  my  goods y 
wearing  apparel  of  what  nature  or  kind  foever^  which  fliev/s  that 
{he  meant  only  to  give  wearing  apparel  ^.nd  ornam.ents  of  the  per- 
fcn,  fuch  as  jewels,  &c. 

Mr.  Brown  in  the  reply  faid,  as  to  the  obfervation  that 
there  arc  no  general  v/ords  which  fhew  her  intention  to  dif- 
pofe of  the  refidue,  it  may  have  weight  in  the  determination 
of  thofe  cafes,  where  there  are  fuch  words,  but  the  law  fup- 
pofes  that  every  perfon  in  rnaking  a  will  intends  to  difpofe  of 
every  thing. 

It  has  been  faid,  the  teftatrix  does  not  mean  perfonal  eftate 
in  general,  but  fome  fpeeies  of  goods. 

l^ut  the  Vv'ords  goods  of  what  nature  or  kind  foever  in  common 
parlance  means  every  thing. 

That  the  plaintliTs  are  the  teftatvlx's  near  relations,  and  that 
the  natural  conllrudion  of  the  vvords  is  all  my  goods,  except 
my  watch. 

Lord  Chancellor, 

Cafcs  of  tliio  kind  are  feklom  very  clear. 


( i)  Ante  2  vol.  45.  S.  C, 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


The  reafohing  and  arguments  to  fhew  the  intention,  feem  to  Crichtox  t. 
preponderate  in  favour  of  the  defendants. 

It  has  been  faid  the  teftatrix  has  not  fet  out  with  general  words 
of  difpofition. 

I  lay  no  weight  upon  that,  becaufe  all  teftators  intend  to 
difpofe  of  the  whole ;  (lie  feems  to  have  made  an  exa(ft:  calcu- 
lation of  what  her  perfonal  eftate  would  amount  to,  for  here 
is  a  lapfed  legacy  of  50  /.  which  taken  out  of  the  refidue,  no- 
thing remains  but  only  j6  /.  fo  that  Ihe  imagined  flie  had  difpofed 
of  the  whole. 

Tliere  is  no  doubt  as  to  the  obfervation  upon  omnia  bona  fua, 
that  both  by  the  civil  law  and  law  of  England  it  will  pafs  the 
whole. 

But  what  do  thefe  cafes  amount  to  in  general,  only,  that  if  a  ifaj^a„  g!vM» 
man  gives  a  legacy,  and  then  fays,  I  give  all  my  goods,  it  will  legacy,  and  thea 
pafs  the  refidue.    But  there  are  inRanccb  where  ffoods  have  been        l  g»veaii 

^  ,       .  rt    •     J  r    r  ™y  Socds,  it 

taken  m  a  more  reltramed  ienie.  win  pafs  the  re- 

fidue 

As  to  what  Mr.  Brown  fays,  that  in  common  parlance  it  The  word  ^-co/fe 
means  every  thing,  I  take  it  to  be  the  direct  contrary,  that  they  in  common  par- 
mean  goods  only,  and  not  the  whole  perfonal  eftate.  goods  o'JJi^y "and 

rot  the  whole  perlonai  eUate. 

,  This  was  not  intended  to  be  a  refiduary  claufe,  for  fhe  after-     [  63  ] 
(fwards  gives  a  legacy  of  50  /.  to  the  executor. 

Indeed  if  there  had  been  the  word  refidue,  I  fliould  have 
'thought  it  ftrong  for  the  plaintiff. 

It  has  been  infifted  for  the  defendants,  that  the  words  wearing 
apparel  explain  the  teftator's  meaning,  as  if  (lie  had  faid  all  my 
goods,  to  wit,  my  wearing  apparel. 

But  wearing  apparel  muft  be  ccnftrued  the  fame  as  atid  wear-      my  goods, 
inp  appareL  and  cannot  be  ftrained  to  this  fenfe  :  for  there  was  '^'^'fj^g'^fp^''^* 

o  '  ^  _  '  not  to  be  con- 

no  occafion  to  mtroauce  v/earing  apparel  m  order  to  except  the  iined  to  wearing 
'9old  watch,  for  if  fhe  had  faid  all  my  G;oods,  except  mv  ^old  apparel  only, 
watch.  It  would  have  done  as  well.  the  fame  as  and 

■  Therefore  I  am  of  opinion,  as  thefe  words  ft  and  in  the  will,  wearing  ap- 
fhe  intended  to  give  only  her  wearing  apparel,  ornaments  of  her  P*^'^^* 
perfon,  houfhold  goods  and  furniture,  but  no  other  part  of  her 
perfonal  eftate. 

The  Houfe  of  Lords  were  never  clearer  than  in  the  cafe  of 
"Pratt  verfus  Jachfon  (vide  2  P.  IVms.  3 02.)  that  the  words  goods 
related  only  to  the  teftator's  houftiold  goods  and  furniture,  iind 
did  not  extend  to  goods  in  the  way  of  his  trade,  or  his  goods  as 
a  contra£lor  for  the  government.  ^ 


*  One  has  a  houfe  in  which  he  lives,  and  houHiold  goods,  and  has  alfo  a 
houfe  at  Gojport  near  Portpnouthy  for  invalid  feamcn,  witli^a  vafl;  number  of  beds, 
fheets  and  houfiiold  ftuff,  and  by  marriage  articles  it  was  agreed,  that  his  wifs 
fhouM,  on  his  death,  have  no  claim  upon  his  peifoual  t  llace,  except  his  .  houfnoid 
joods  and  houihyld  iluff:  this  exception  to  extend  only  to  the  goods  which  he  had 
in  the  houfe  in  which  he  lived,  and  not  to  fuch  as  wcic  in  d»c  hcfpiLil,  and  made 
•fe  of  by  the  govcyr^mejit.    FrcU  verfus  Jackf^n* 

The 
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^%7JeT  ^'  ,  T^'^  teflatrix  meant  here  to  give  not  only  what  was  properlv 
clotnes,  but  the  ornaments  of  her  perfon,  and  the  exception  of 
the  gold  watch  fliews  the  latitude  of  the  expreffion  j  and  what 
makes  .this  plain  is,  it  being  agreed  by  the  parties  that  co/. 
which  is  now  the  refidue,  is  a  kpfed  legacy. 

His  Lordfhip  decreed  that  all  teftator's  wearing  apparel  and 
ornaments  of  her  perfon,  except  her  gold  watch,  paffed  to  the 
plaintiff,  and  any  houfhold  goods  and  furniture  that  fhe  had,  but 
not  any  part  of  her  eflate  (i). 

(i)  V/hh  refpe€t  to  the  conftru6lion    Rolk,  ante,  i  vol.  171,  177.  i?o,  182.* 
of  the  ^oxdi,  goods,  in  a  will,  fee  the    Chapman  v .Hart,  l  Fef,  27^.    Moore  y. 
cafes  of  Jncn.    1  P.  W,  267.    Rjalk  v.    Moone,  i  Bro.  Cha.  Rep.  127. 


[  64  J         Brooljhatik  VQX^ns  Sir  William  Went  worth,  ^^^^^  23,  1743, 
Cafe  22. 

^'houAoid^^  /^^^  /^^;?/wi>r/y^,  who  had  feventeen  years  to  come  in  a 

giockrcatdc,  %J  leafe  of  a  farm,  mak-houfe,  i^c,  at  j^oh  per  ann,  rent, 

corn,  hay,  and  gi^es  to  the  plaintiff  all  his  houniold  goods,  cattle,  corn,  hay,^ 

implements  of  and  implements  of  hufbandry  and  flock  belonging  to  his  honfe, 

hufbandry  and  /r-  r  j  ^        •  rr     '     ^^      i-  ■  ^  ^     r    f    \  ^  r 

frock  belonging  premiffes  m  the  faid  leafe  (i),  to  her  for  life, 

to  hh  hcuje,  mej-  if  file  fo  long  live  ;  but  if  fhe  fliould  die  before  the  term  in  it 
>rSir/''hJhefd  ^^P^^^"'  ^^^^  furrendered  the  faid  leafe  to  the  defendant,  and 
bySe'to\is    "^^^^s  Mm  his  executor. 

wife  for  Vue,  a 

malt-houfe  being  included  in  the  leafe,  the  ftock  of  that,  as  well  as  the  ftock  in  hufbandry,  yn\\ 
pafs  by  this  becjuefr. 
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The  plaintiff  brings  her  bill  for  the  flock  in  hufbandry,  anc 
likewife  the  flock  in  the  malt  trade. 

The  defendant  infills,  that  nothing  paffed  by  the  will  but  th< 
flock  in  hufbandry  only. 

Lord  Chancellcr, 

The  rent  received  by  the  defendant,  who  was  the  landlori 
mufl  certainly  be  increafed  on  account  of  the  malt-houfe,  maltjj^'l  , 
kiln,  t^c.  for  the  repairs  are  increafed  by  it.  •  Ij/^^'^J 

This  farm  is  given  by  the  teflator  to  the  plaintiff  during  hci 
life,  and  flie  to  pay  the  whole  rent  of  40/.  I  Iujjjq, 

It  is  very  unnatiiral  to  fuppofe  that  this  woman  was  to  carry  ojl'reftof 
the  bufmefs  of  the  farm  and  to  pay  the  whole  rent,  and  yet  n  JiJ^^^^j 
give  her  the  benefit  of  the  malt-houfe,  ^r.  though  included  iilijano 
the  leafe 

But  whether  natural  or  unnatural,  the  words  mufl  have  the^ 
effea.  ^  b'tiei]^^ 

It  is  very  difhcult  to  find  v/hat  ftock  in  hufbandry  the  teflatM  Jf^^^^^ 
had  which  would  not  pafs  by  thefe  words,  houfliold  goodBjjf^j^ 
cattle,  t^c.  corn,  hay,  and  all  imiplements  of  hufbandry.  fchotii 
Then  follows  the  word  Jlock 

Seej 

(i)  And  alfo  the  {-ai^  7ncjfuctge^  farm^  and  prentlfa.  Riadno 


PoiTibl 


in  the  Time  of  Lord  Chancellor  Hardwicke^ 
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Poffibly,  if  teftator  had  (lopped  here.  It  would  not  have  ^^"^^^^^^^ 
done.  ^  iroRTH. 

But  it  goes  on  and  fays,  belongmg  to  my  mefluage  and 
dwelling-houfe,  farm  and  premifles  in  the  faid  leafe. 

Therefore  it  is  very  abfurd  to  confine  the  devife  to  his  ftock  in 
hufbandry,  when  he  has  given  her  all  his  ftock  in  the  houfe  and 
mefluage,  farm  and  premifl^es  comprifed  in  the  faid  leafe,  and 
the  malt-houfe  is  a6lually  part  of  the  premifles, 

I  am  of  opinion  that  both  of  them  were  intended  to  be  included     [^5  3 
in  this  will. 

I  think  it  anfwers  even  to  the  depofitions  on  the  part  of  the 
defendant. 

For  they  fwear,  when  a  farmer  fpeaks  of  his  ftock,  he  means 
only  what  belongs  to  hufbandry  ;  but  what  would  they  have 
faid,  if  they  had  been  aflced  what  they  thought  he  meant  by 
ftock  in  the  houfe  and  mefliiage,  farm  and  premifl^cs  held  of  the 
defendant  ? 

Thefe  words  are  certainly  explanatory  of  both  ftocks. 

His  Lordfliip  decreed  the  whole  therefore  to  the  piaintifl's  (i). 

(i)  Reg.  Lib,  A.  1743.  fol.  594. 


Rkhardfon,  Adminljlratrix  of  the  Will  annexed  of  Mrs,  Wejlhrooh    Cafe  23- 
verfus  Greefey  March  7,  I743» 

T H  E  bill  was  brought  to  ftay  execution  upon  a  bond  for 
260  /.  and  to  have  it  delivered  up. 
Mrs.  Wejlhrook  in  her  will  fay  s,  "  Item^  I  give  to  my  fervant  w".  by  a  wilt 
"  Jane  Greefe  coo/,  to  be  paid  her  within  three  months  after  gives  to  her fer- 

<t         J  ii  vantG.  500/, 

"my  death."  to  be  paid  her 

wilhin  three 

months  ^htr  W.'*s  death;  and  in  another  part  fays,  I  give  5/.  a-piece  to  the  reft  of  my  fervauts, 
but  not  to  G.  becaufe  I  hate  done  'very  'well  for  her  before.  And  Dy  a  latter  claufc  gives  lier  lands  in 
truft  to  [pay  her  debts  and  legacies.  W.  at  her  death  owed  (7.  260/.  on  bond.  On  the  circumjiar.ee 
vf  this  iv'tll  there  is  fufficlent  to  take  aivay  the  prefumptlonf  that  the  legacy  ivas  given  in  fatisjaSiiom 
0f  the  debt  (1). 

i 

In  another  part  (he  fays,     I  give  five  pounds  a-piece  to  the 
i     reft  of  my  fervants,  but  I  do  not  give  five  pounds  to  the  faid 
I     Jane  Greeje^  becaufe  I  have  done  very  well  for  her  before.'* 
ei'f !    By  another  claufe  "  fhe  gives  her  lands  lying  in  diflerent 
parifties  in  truft  by  mortgage,  or  fale,  or  otherwile,  to  pay 
her  debts  and  legacies,  and  after  debts  and  legacies  are  paid 
«  then,  esfr." 

Mr.  Attorney  General,  counfel  for  the  plaintixF,  laid  it  down 
jooii  I  as  a  rule  of  this  court,  that  where  the  legacy  exceeds,  or  is 
equal  to  the  debt,  it  has  been  held  to  be  an  ademption, 

(t)    See  Nicholls  v.jtidjo/i,  anttz  vol.  300.     Bellafs  v.  Uthiuat^  ante  I  vol. 
426,  and  note. 

...J  Mrs. 
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RrcHAiBsoj?  Mrs.  Wejihrool  died  in  Janttary  1735,  '^"^  legacy  was 
V.  p^j^       Jane  Greefe  the   1 8th  of  y^n7  1737,  who  lived  two 

years  after,  but  never  thought  of  bringing  an  a£lion  uport 
the  bond.  He  cited  F(nvkr  v^xixis  Foivler  (i),  the  i8th  of 
May  1735,  before  Lord  Talbot^  who  faid  there  that  no  par- 
ticular affe£lion  fliould  be  a  ground  to  alter  the  general  rule 
of  the  court. 

£  66  3       Mrs.  Greefe  was  only  a  fervant  in  the  family  of  Mrs.  Wejl* 
hrookey  and  there  are  feveral  cafes  much  llronger,  where  legacies 
have  been  given  to  a  wife  or  children  who  were  creditors  upon 
the  eilate  of  the  teftator,  and  yet  held  to  be  a  fatisfa£lion. 
Lord  Chancellor, 

The  rule  is  to  be  fure  as  laid  down  by  Mr.  Attorney  General, 
and  therefore  incumbent  on  the  other  fide  to  fhew,  how  this  cafe 
is  diftinguifhable  from  it. 

Mr.  Brown  for  the  defendant  flated,  that  Mrs.  JFeJlhrooke  be* 
ing  ill  of  the  fmaii-pox,  Mrs.  Greefe,  who  had  never  had  it,  ^t^ 
ttvAtdi  her  during  that  illnefs  at  the  hazard  of  her  own  life,  and 
was  upon  this  account  in  fuch  efteem  with  the  teftatris,  that  fhe 
conllantly  dined  with  her  afterwards,  and  was  treated  in  every 
refpe£l  as  a  friend  and  companion. 

Lord  Chancellor  prevented  the  defendant  from  going  into  evi- 
dence of  this  fa£l,  becaufe  he  thought  it  ought  to  have  no 
weight  with  the  court. 

Mr.  Brown  laid  a  flrefs  upon  interefl  being  paid  by  the  re- 
prefentative  of  Mrs.  Wejihrooke  on  the  bond  to  Mrs.  Greefe^ 
and  on  the  legacy's  being  given  juft  before  the  death  of  the 
legatee. 

He  inlifted  that  the  legacy  was  given  entirely  as  independent 
of  the  bond,  and  as  a  reward  for  her  extraordinary  fervices. 

But  exclufive  of  thefe  circumftances,  he  fubmitted  on  the 
face  of  the  will  the  defendant  was  intitled  both  to  the  bond  and 
legacy. 

He  allowed  the  generality  of  the  rule  as  laid  down  by  the 
Attorney  General,  but  faid  if  it  was  to  be  examined  into^  ar- 
guments might  be  ufed  to  fhew  it's  abfurdity  5  for  it  founds  a 
little  oddly  that  if  the  teftator  owes  icq  A  to  A.  and  gives  a 
legacy  of  100/.  A,  fhall  have  nothing,  and  yet  if  he  leaves 
1 00  /.  to  5.  to  whom  he  owes  nothing,  j5.  fliail  have  the  k-j 
gacy  of  100/. 

After  debts  and  funeral  expences  paid,  then  T  give,  (5*r. 

Seems  calculated  to  fliew  that  fne  intended  both  debts  an 
legacies  fhould  be  paid,  which  is  fomething  particular  and  dif- 
ferent from  the  common  form  of  wills. 

A  precaution  taken  that  debts  and  legacies  iliould  be  paid 
and  like  wife  a  precaution  that  no  more  than  the  legacy  of  500/, 
ihouJd  be  paid,  for  the  teftatrix  precludes  her  from  the  5/.  give 
to  the  reft  of  the  fervant*. 

He  cited  Chauncfs  cafe,  I  P,  TFms,  408,  which  comes  ver 
Rear  tiie  prefent. 


(I)  3  p.  PF.  353.  S.C. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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To  conftrue  it  a  fatisfa6lion  of  the  legacy  would  be  to  reje(5l  ^J*^^^"!^'' 
very  material  words,  v/z.  after  the  payment  of  my  debts,  i^c,  * 
Athinfon-vcx^ns  Webb,  2  Fern,  4']^* 

It  is  a  rule,  where  a  legacy  is  given  chargeable  upon  land, 
rt  is  not  due  unlefs  the  peribn  lives  to  the  time  it  becomes 
payable. 

Urged  this  as  an  argument  to  fhew  that  this  legacy  was  fub- 
(e6l:  to  an  accident,  and  a  contingency,  and  therefore  could  not 
be  in  fatisfa6lion  of  a  debt,  unlefs  it  had  been  certain,  and  a 
legacy  vefted,  and  abfolutely  in  the  legatee  upon  the  death  of 
the  teftator. 

Mr.  Mar iot  of  the  fame  fide  cited  Gr^m  verf us  ^£?y^  (i  ), 
jfiily  27,  1739,  before  "Lord  Hardwicke  on  Sir  Samuel  Garth' s> 
will,  where  his  Lordfhip  faid  he  would  not  extend  the  rule  of 
fatisfadlion  farther  than  it  has  gone  before,  and  that  an  intention 
of  a  teftator  fhould  co-operate  with  the  rule,  and  2  Fern,  270. 
in  Lord  Somers^s  time,  and  Salk.  508.  Cranmore^s  cafe'in  Lord 
Harcourt^  time;  and  Crompton  verfus  Sale,  2  F,  Wms,  553* 
Eq,  Caf,  Abr,  206. 

Mrs.  Greefe  lived  a  fervant  between  20  and  30  years  with 
the  teftatrix,  fo  that  her  wages  upon  a  reafonable  allowance 
muft  amount  to  260/.  the  fum  for  which  the  bond  was  given. 

The  teftatrix  does  not  give  Mrs.  Greefe  k^L  becaufe  {lie  had 
already  done  very  well  for  her,  which  is  a  circumftance  at  kafc 
to  fhew,  that  fhe  intended  her  the  500  /.  exclufive  of  the 
bond. 

The  bond,  be  fides,  was  executed  but  a  month  before  the 
making  of  the  will,  fo  that  fhe  could  not  pofiibly  be  thought  to 
have  forgotten  the  bond. 

Mr,  Attorney  General  in  reply  faid,  there  muft  be  fome  rea- 
fonable, folid  rule  in  thefe  cafes,  or  elfe  nothing  w^ould  be  fo 
precarious  as  this  kind  of  property. 

As  to  teftatrix's  expreflion  after  debts  afid  funeral  expences,  It 
will  not  weigh  with  your  Lordftiip,  for  where  the  law  would 
[lave  done  it  if  not  expreffed,  nihil  operatur. 

As  to  the  obfervation,  upon  the  exception  of  the  5  /.  legacy, 
it  was  a  fhorter  way  of  doing  it  than  to  have  named  every  one 
jf  her  fervants,  and  was  merely  to  fave  time  and  trouble. 

As  to  the  latter  words,  becaufe  I  have  done  very  *well  for  her     f  68  ] 
Sefore^  means  no  more  than  that  fhe  had  been  bountiful  to  her 
already,  which  ftie  might  be  very  vv^U  faid  to  be  even  after  the 
260  /.  was  deduced. 
'  LsRD  Chancellor, 

^  The  general  rule  of  ademption  is  too  well  eftablifhed  to  be  The  rule  of 
iifputed,  and  it  is  admitted  that  where  a  legacy  either  exceeds 
the  debt,  or  is  equul  to  it,  that  is,  where  there  is  a  debt  due  in  uTcome  'SI' 
•,eii  pbe  teftator's  life-time,  and  nothing  but  a  plain  general  legacy  fixed  rule  cf 
given  to  the  creditor,  it  fhall  prevail.  P'-o.:>erty,  and 

.    «         .  /  ^'^^^ 

►Jifted  to  be  djfputcd  now  3  but  if  the  maxim  debttur  von  prafumitur  donare.  was  to  be  recjaliUersd,  i 
net  hold.  r   j  , 

(1}  Ante  I  vol.  509. 

Length 
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The  conrt,  tho' 
they  will  not 
break  the  rule, 
have  frequently 
faid,  they  will 
not  go  one  jot 
further. 

Diftinftions 
from  the  rule 
muft  arife  from 
the  circumftan- 
ces  in  the  will, 
and  not  of  the 
legatee. , 


CASES  At-gued  and  Determined 

Length  of  time  will  not  fulFer  it  to  be  fliaken  now,  as  it  1$ 
become  the  fixed  rule  of  property,  and  yet  the  maxim  debitur 
non  prafumitur  dofiare  would  not  hold  if  it  was  to  be  reconfider- 
ed,  for  the  court  have  always  (hewn  fome  diffatisfadion  at  the 
rule,  and  endeavour,  if  there  is  any  room  to  do  it,  to  diftin- 
guifh  cafes  out  of  it. 

They  have  faid  indeed  they  would  net  break  the  rule, 
but  at  the  fame  time  have  faid,  they  would  not  go  one  jot 
further,  and  have  been  fond  of  diftinguifhing  cafes  fince,  if 
polTible. 


[  69  ] 


The  words  he- 
caufe  I  have  done 
very  well  for 
her  beforCi  im- 
ply, that  what 
Ihe  had  given 
her  before  was 
meant  a  bounty, 
and  not  a  fatis- 
fattion. 


The  500/.  to 
G.  equally  a  re- 
ward for  her 


tees 

[Ollli 


But  then  thefe  dlftin£lions  are  not  to  be  taken  from  par- 
ticular circumftances  of  the  legatee  dehors  the  will,  fuch  as  re- 
lationlhip,  afFe£lion,  fervices,  l^c.  unlefs  they  are  to  be  found 
in  the  will  itfelf. 

This  brings  it  to  the  queflion,  whether  there  are  fuch  cir- 
cumftances in  the  prefent  will. 

I  am  of  opinion  there  are  fufficient  here,  to  take  away  the 
prefumption  that  the  legacy  was  given  in  fatisfaftion  of  the 
debt. 

The  Vv^ords  here,  afler  debts  and  legacies  are  paldy  then  I  give, 
l^c.  are  much  ftronger  than  in  Chanreys  cafe,  before  Lord  Chan 
cellor  K?f?gy  "  that  ail  his  debts  and  legacies  fhould  be  paid." 
I  P.  W?ns,  408.  410. 

As  for  the  worldly  goods  and  eftate  wherewith  it  hath  pleafec 
God  to  blefs  me,  after  my  debts  and  funeral  expences  are  dif- 
charged,  I  give,  ^r. 

What  does  this  import  ?  why,  that  after  her  debts,  i^c.  were 
paid,  ihe  intended  to  difpofe  of  the  whole  real  and  perfona 
eftate. 

Here  the  legacy  given  to  Jane  Greefe  is  at  fome  diftance  after 
other  legacies  5  but  fuppofe  it  had  immediately  followed,  or  fup 
pofe  it  had  been  the  only  legacy,  would  any  body  ha 'e  faid  this 
was  a  fatisfa6tion  ?  There  is  no  difference  whether  it  is  placec 
firft  or  laft  in  the  will,  whether  it  is  the  only  legacy,  or  in  com 
pany  with  other  legacies. 

But  I  think  there  is  a  ftronger  diftln£lion  ft  ill  from  the  com 
mon  cafes.  The  teftatrix  fays,  Jafie  Greefe  ftiall  not  have  5  /, 
becaufe  I  have  done  very  well  for  her  before  •,  thefe  words  ap 
pear  to  me  to  be  a  declaration,  that  what  ftie  had  given  her  be- 
fore, file  intended  her  as  a  bounty  merely,  and  not  as  a  fa^ 
tisfadlion. 

It  would  be  too  much  for  a  court  of  juftice  to  make  thofe 
nice  diftindions  as  to  the  quantum  of  the  bounty  of  the  teftator 
which  Mr.  Attorney  General  has  attempted,   by  faying  thAftfj 
teftatrix  intended  no  further  bounty  than  240 /.  after  the  260/ 
paid. 

I  do  not  reft  it  upon  this  foot  only,  but  look  upon  thefe  word 
to  intimate  the  teftator  meant  the  five  hundred  pounds  to  bt 


i!kr 


fervices  as  the  .  c  a*  r 

5/.  to  the  other  fcrvants,  and  legacies  to  fcrvants  have  never  been  «onftrued  a  fatistadtion  fo 
debts* 

ecjuall 


H 

Tlie 
liters 

is'o 
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in  tlie  Time  of  Lord  Chancellor  Hardwicke.  69 

equally  a  reward  for  Jane  Greefe\  fervices,  as  the  five  pounds  Rxchar»io« 
Iwas  for  the  other  fervants    and  legacies  to  fervants  have  never  ^*  GK*t8*. 
jbeen  held  to  be  in  fatisfa6lion  of  debts. 

She  excludes  Greefe  from  the  five  pounds  legacy,  becaufc 
Ifhc  has  done  very  well  for  her  before. 

Neither  is  the  argument,  that  it  is  not  to  be  paid  in  three 
months,  to  be  thrown  intirely  out  of  the  cafe,  and  if  it  had 
been  charged  upon  real  eftate  only,  and  not  at  all  chargeable 
upon  the  perfonal  eftate,  I  ftiould  have  thought  it  of  greater 
jweight ;  for  would  not  the  pofTibility  and  contingency  of  lega- 
Itees  dyhig  before  the  legacy  became  payable  have  been  taken  into 
confideration,  as  the  legacy  might  not  have  been  payable  at  all 
if  the  legatee  had  died  before  the  three  months  :  and  held  fo  in 
feveral  cafes,  one  to  this  purpofe  v/as  in  Lord  Somers's  time. 
Tates  V.  Fettiplace,  2  Vern.  416. 

Where  a  legacy  is  charged  upon  a  mixed  fund  of  perfonal  a kgacy charge- 
and  real  eftate,  if  the  perfonal  aflets  are  fulEcient  the  legacy  is  able  on  a  mixed 
payable,  though  the  legatee  die  before  the  day  of  Payment, 
litherwife  if  the  legacy  was  out  of  a  real  eflate  only  (i).  ficbnt,  is  pay- 

able tliough  the 

legatee  die  before  the  day  of  payment,  otherwife  on  real  ellatc  onif. 

Upon  all  thefe  circumftances  I  am  of  opinion  here  is  enough 
|:o  take  it  out  of  the  common  rule,  and  that  this  legacy  is  not  to 
JO  in  fatisfa£l:lon  of  the  debt. 

His  Lordfhip  decreed   that  the    plaintiff  fhould  pay  the      [  3 
lefendant  the  principal  and  interefi:  due  on   the  bond  in  fix 
veeks,  and  to  be  without  cofts ;  but  if  the  plaintiff  Ihould 
lot  pay  it  in  that  time,  the  defendant  was  to  be  left  at  liberty 
o  apply  for  colls. 

(i)  See  Pr<3«w{/2:  v.  Ahingdon^  ante  1  General  v.  Milnsr,  poji,  112.  Mr.  Cs.v's 
■'ol.  482.  Hallv.  Terry 3  ante  i  vol.  502.  note  to  2  P.  kF,  6i2.  Butl.  Co,  Litt* 
Tan  \.  Clark,  ante  i  vol.  512.    Actoriicy  237. 


P/fWX  and  Demtirrersy  March  14,  I743«  Cafe  24. 

*J^HE  bill  was  brought  for  an  account. 

The  defendant  put  in  a  plea  of  a  ftated  account  as  to  ail 
latters  herein  hefore  accoimted  for» 
Lord  Chancellor, 

It  is  bad,  becaufe  the  defendant,  as  to  any  errors  charged  in  a  pieii  of  $ 
le  account,  might  by  fuch  a  plea  efFecinually  defend  himfelf  il^ced  account 
gainft  the  difcovcry  of  any  error  by  faying  only  it  was  before  ^^ttv^if'^f-.J^^ffe'^ 

CCOUntcd  for^  coume  'd  for,  n 

bad,  it  ihoivlJ 

aver,  that  it  is  juft  and  true  to  ths  bcfl;  of  the  defendant's  knowle'ge  and  belief, 

1  He 


7® 


CASES  Arn:aed  and  Determined 


PtEAs  Av»  He  mud  aver  that  the  dated  account  is  juil  and  true  to  the 
pfeX^'to  au'  knowledge    and  belief.    So  where  a  defendant 

except"fuchp^art3  plcads  generally  to  all  except  fuch  parts  of  the  bill  as  are  not 
of  the  bill  as  are  herein  after  anfiveredy  is  likewife  bad,  becaufe  it  is  too  general  ( i )  j 
xot  berem  after         m\x'^  be  morc  explicit  as  to  what  you  plead  to  the  bill. 

mnjiveredf  is  too  '  *  ^  *■ 

general* 

(i)  Vide  Salkeldv,  Scienee^  z  Fef.  i^j.  Anon,  the  next  caft. 


March  14,  1743. 

Caiezj* 

A  bill  brought  A  P^^^  the  flatute  of  limitations  by  an  adminijlratrlx  to 
by  a  creditor  of  Ji\,  a  note  for  lOo/.  The  bill  charges  that  fmce  the  death  of 
100"/ o^^uote^  inteftate  who  gave  this  note,  the  adminiftratrix  promifed  to 
charging  that'   pay  it  as  foon  as  {he  could  get  in  efFe6ls  of  the  inteftate  to  dif- 

the  adminiftra-    charge  it. 

pay  it?Tsfotn''  The  plea  is  general,  that  the  defendant  made  no  promlfe  to 
as  fhe  could  get  pay  the  notc. 

in effefts^,  to LqRD  CHANCELLOR, 

ed  the  ftatuce^of  As  there  is  a  particular  and  fpecial  promlfe  charged,  the  plea 
limitations,  and  here  is  too  general  (i);  the  defendant  lliould  have  pleaded  that 
that  fhe  made  no       made  no  promife  to  pay  out  of  aflets,  and  therefore  it  muft 

promlfe  to  pay    ^      ,  r  r  -J  i-i 

the  note,  tooge-  iiand  lor  au  aniwer,  witn  liberty  to  except. 

merali  for  Jhe 

pQuld  hai  e  pleaded Jhe  made  ko  promlfe  to  pay  out  of  affetu 


C  71  1 

If  principal  be 
barred,  fo  is  in- 
terell. 

A  plea  of  the 
ftatute  of  limita- 
tions muft  fay, 
the  caufe  of  affion 
i>ath  not  accrued 
miithin  the fx 
years t  that  the 
defendant  hath 
not  promifed  to 
pay  within  fix 
years,  is  bad. 


If  the  principal  is  barred,  the  mtereft  is  fo  likewife. 

Where  a  note  is  given  for  the  payment  of  an  annuity  of  fix 
pounds /)^r  annum  during  the  life  of  the  annuitant,  the  defendan 
pleading  that  he  did  not  promife  to  pay  within  fix  years  is  bad 
he  fhould  have  pleaded  the  caufe  of  a6lion  hath  not  accrue 
within  the  fix  ^'^ars. 

So  where  a  note  is  given  for  payment  of  money  three  year 
from  the  date,  and  an  a6):ion  is  brought. 

That  the  defendant  has  not  promifed  to  pay  is  bad,  becaufe 
is  executory,  and  therefore  it  fliould  have  been  that  the  caufe  o 
aftion  hath  not  accrued. 

So  where  a  note  is  given  to  pay  icq/,  by  inftalim.ents. 

That  defendant  hach  not  promifed  to  pay  is  bad,  becaufe  th 
ftatute  of  limitations  bars  only  what  was  actually  due,  fix  year 
before  the  adtion  brought. 


(1)  Sec  the  preceding  cafe^ 


in  the  Time  of  Lord  Chancellor  Hardwicke, 
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Pearfon  vQd\x^  Brereton,  March  165  1743.  Cafe  2(5 

A Petition  was  preferred  in  behalf  of  Pear/on  and  Mary  his  860/.  leftby  will 
wife,  that  860/.  left  under  a  will  to  perfons  in  trull  >r  '"f 
T  yr  7  7      7  -  111         -7  7    r    r  1      1  and  her  heir?,  t9 

Mary  and  her  heirs  y  to  be  laid  out  in  the  pur  chafe  oj  lands  might  be  be  laU  cut  in  the 

paid  to  the  hulband,  in  (lead  of  being  invefted  in  land.  furchaje':fiaj<dz. 

M.  contenting 

in  coUrt  Lord  Hardivttkt  i!\xz€it^  the  money  fhould  be  paid  to  the  hulbaad. 

L6RD  Chancellor, 

I  doubt  whether  I  can  dire£l  the  money  to  be  paid  to  the 
hulband  notwithllanding  the  wife's  confent,  becaufe  the  heir 
would  have  a  chance,  if  the  wife  died  before  the  money  was  in- 
vefted in  land. 

But  upon  the  authority  of  a  cafe  at  the  Rolls ^  dire£Ted  (the 
wife  confenting  in  court)  that  the  money  ftiould  be  paid  to  the 
hufband  (i).  n  B  k  tit'o 

Nota  \  Mr.  Brouont  the  king's  counfel,  told  me,  that  in  a  pe-  on  ths  very '^'^ 
tition  this  time  twelvemonth  upon  the  very  fame  queftion  Lord  fame  qucftion  a 
Hardwicke  would  not  dire£l  the  money  to  be  paid  to  the  hufoand  t^<^^vemonth 

1        »•/•    -n*  J    f  •  •  ago,  was difmif- 

but  difmmed  the  petition,  fed. 

(  l)  Reg.  Lib.  B.  I743.y<?/.  264.  Oldham  v.  Hughes^  ante  2.  vol.  454.  notei 

C  72  ] 

Beard  verfus  Beard^  April  ^,  1744.  Cafe  27. 

THE  plaintiff's  huft>and,  a  freeman       London,  beln^  at  f •  7 
.  ^  .  1    1  .       -r      •  VI  -  1739>  gives  aU 

variance  with  his  wite,  in  January  1739,  by  his  will  ex-  his  eftace  real 

ecuted  at  a  tavern,  gives  all  his  eilate  real  and  perfonal  to  his  ^"'^J^'^^^^"^^ 

'brother,  and  makes  him  his  executor.  nlakeTMm'exe- 

In  November  1740,  by  a  deed  poll,  he  gives  and  grants  unto  cutorjin  i74o> 

his  wife  all  his  fubftance  which  he  now  has,  or  may  hereafter  h  ^  ^^^d poiiho. 

I  '  grants  to  his  wife 

ii^Ve.       ^  ^  ^  a]  1  his  fubftance 

The  bill  was  brought  by  the  wife  who  infifts  upon  the  deed  '^^ich  u  noio 
poll^  and  that  the  will  is  revoked  by  this  fubfequent  aft  of  the  t^yZtT'^'^^'L 
huftjand  in  his  life-time.  *will ivai'revok- 

The  counfel  for  the  plaintiff  cited  5^7//^/^/^?;/ verfus  Boughtony  ed  as  to  ail  the 
the  ^th  of  December  1739.    i  T,  JtL  625.  and  Harvey  verfus  ^tu7!fpTXc 
Harvey  y  November  the  12th  1739.     Fidel  T.  Atk,  ^6  X  ,  as  it  car.not  ope^ 

rate  as  a  grant  cf 
it  to  the  ivlfc,  the  perfonal  ejiatt  muji  be  dljlrlbuted. 

Lord  Chancellor. 

A  man  here  has  done  two  very  unreafonable  a£ls;  if  it  fhould 
happen  one  trips  up  the  heels  of  the  other,  it  is  a  very  fori unate 
thing  to  fet  every  thing  right  again. 

A  wife  appears  here  to  be  unprovided  for,  both  before  and 
after  marriage. 

A  will  is  made  at  a  tavern,  probably  in  a  paftion,  for  the 
huiband  was  parted  from  his  wife  at  thr^t  time,  by  which  he 
gives  his  whole  eftate  to  his  brother. 

Vol.  in.  f  After- 


CASES  Areucd  and  Dctermmed 


El?  ART)  V, 

Beaad. 


Afterwards  he  is  guilty  of  another  unrcafor.able  ad^,  a  gift  to 
his  wife  by  deed  poll  of  all  his  fubdance 


A  man  dannot 
make  a  grant  to 
the  wife  in  his 
iife-time,  being 
contrary  to  law, 
nor  will  tliis 
court  fufferher 
to  have  the 
whole  of  his 
cftate  vvhillt  he  is  living. 


The  qiieftion  is  which  is  to  take  efFe£l:. 

The  htter  cannot  take  effect  as  a  grant  or  deed  of  gift  to  the 
wife,  becaufe  the  law  will  not  permit  a  man  to  make  a  grant  or 
ccjnveyance  to  the  wife  in  his  life-time,  neither  will  this  court 
fuifer  the  wife  to  have  the  whole  of  the  hufhand's  eCtate  vvhile 
he  is  iivin.::,  for  it  is  not  in  the  nature  of  a  provifion,  which  is 
all  the  wife  is  intiiled  Lo.  ( i ).  - 


[  73  3 

An  incomplete 
a£l,  and  void  at 
law,  has  in  this 
court  been  held 
a  revocation  of  a 
will. 

Tho'  the  deed 
poll  -Wit  a  revo- 
cation of  ths 
legacies,  yet,  the 
executor  conti- 
nuing, the  will 
mufl:  be  proved, 
but  is  become  a 
truftee   for  the 


"Where  there  is 
an  inteftacy,  the 
law  knowi  iio 
difference  be- 
tween an  abfo- 
lute  and  a  Qua- 
lified one. 

Tke.  executor 
mull  in  this  cafe 
diftribute  ac- 
cording to  the 
cuftonti  of  Lon- 
don as  the  tefta  - 
tor  vvaia  freemai: 


But  then  smother  confideration  remains,  that  though  it  can 
not  take  effeft  as  a  grant  to  the  v/ife,  yet  whether  this  is  not  an 
a£l  fo  inconfifcent  and  repugnant  to  the  will,  that  it  may 
amount  to  a  revocation,  though  ah  a(9:  not  fcricily  legal. 

There  are  feveral  inilances  in  this  court  where  an  incom- 
plete a£l,  and  void  at  law,  has  been  held  here  to  be  a  revoca- 
tion of  a  will  notVv'ithftanding,  as  a  feoffment  without  livei-y, 

^c.  (2).    .       .  ' 

It  has  been  faid,  this  will  is  proved  and  eftabliilied  in  the 
ecclefiaftical  court,  and  thereforo. mufl  be  confidered  as  a  will. 

To  be  fare  the  ecclefiaftical  court  could  not  do  otherwife, 
for  tho'  this  deed  is  a  revocation  of  the  legacies  under  the  will, 
yet  the  executor  continuing,  it  muft  be  proved  in  the  commons. 
But  by  this  alteration  in  the  diipofition  of  the  perfonal  eftate,  the 
executor  becomes  a  truftee  for  the  next  of  kin. 

next  of  kin. 

The  next  queftlon  is  upon  the  con{lru£l:ion  of  the  ii  Geo.  i. 
fec^  17,  18.  in  refpeft  to  the  cuftom  of  Lo?2do7i, 

If  this  is  an  inteftacy,  it  is  admitted  by  the  defendant's  counfel 
it  muft  be  diftributed  ;  but  they  have  infifted  here  is  a  will,  which, 
as  it  is  proved,  mull  Hand,  and  therefore  there  is  no  intellacy 
at  leaft  'Of  the  perfoiial  ellate  ;  but  if  there  is  an  inteilacy  at  ail, 
there  is  no  difference  in  point  of  law  between  an  abfolute,  and  a 
qualified  inteftacy. 

This  being  the  rule the  executor,  who  from  this  qualified 
intePcacy  is  now  become  a  truilee,  muft  diftribute  in  this  cafe 
according  to  the  cuftom  of  the  city  of  Lo7idon  ;  and  his  Lordftilp 
decreed  accordingly. 


He  declared  likev/lfe  tliat  the  will  was  revoked  as  to  all  the 
perfoual  eftate  by  the  deed polU  and  yet  it'  cannot  take  efteft  as 
a  gift  or  grant:  ot  mch  perionai  eftate  to  the  plaintift,  but  the  faidl 
perfonal  eftate  muft  be  diftriDuted. 


(0   Vide  Lucas  v.  Lucas,  ante  1  vol.        (2)  Vide  P^tr/w  v.  Freemav ,  pof  -j .\l 
270.   PVaikyns  v.  IV atkyus,  ctnig  z  rcl  97.     Sparrcw  y.  Jiaruca/lk,  f  o/t  vQy 
an  J  /sotc.  Sioii  v.  Ajhjf^  i.  Cha.  Rti>.  Co* 


in  the  Time  of  Lord  Chancellor  Hardw  ic ke. 
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Car  verfus  EllifoUy  April  6,  1744.  Cafe  28, 


rrrILL  I  AM  Car,  by  will  dated  in  July^  1732,  fays,  "  I  S.c  .  cited  ante 

"  order  all  my  debts  to  be  paid  and  payable  out  of  all  my  J^^!*  559- 
"  real  eflate  as  hereafter  mentioned,  and  I  hereby  charge  the  mcSesjILdi*  --^ 
"  fame  wiih  payment  thereof,  and  my  mind  and  will  is,  tliat  tenements  and' 
"  all  niy  perfonal  eflate  fliali  be  freed  and  difcharged  from  my  J^fl/,/^"?'^'''' 
debts,  and  I  give  and  devife  all  my  mejfuages,  lands,  tenements  Aucklandj\nA 
and  hereditanitnts  in  St.  Helen's,  Auckland,  and  elfeuuhere  in  the  c^^swherein  th« 
county  of  Durham,  and  all  other  my  real  ejlate,\\\\lQ  Sir*  Ralph  T"*"^^  i  n"":" 
Milbank  and  — —  liednvortfj^  and  to  their  executors  and  ad-  hh  real  eflate  la 
*^  miniflrators,  for  and  during  the  term  of  five  hundred  years,  ^'^'^^^-^y'^c.  f;,r 
upon  trulls  hereafter  mentioned;  and  after  the  determina-  p°r°icuS 
tion  of  the  faid  term,  I  give  all  the  premises  unto  my  dearly  pofes,  and  after 
beloved 'i'  '''e  for  and  durifny  her  natural  life^  ivithout  impeachment  '^'^'^^i^min^*- 

tc     vT       /?.  »'  tion  of  the  term, 

'  oflVCtJle.  gh^e:alltheprel 

rullJh  to  his  wife 

for  her  life,  v/Ithout  Impeachment  of  w»fte.  All  the  ejlatez  com'ing  originally  from  the  "joife^  the  tejlator 
could  not  mean  to  fe  i  er  the  copyhold  from  the  freihold,  therefore  by  the  general  ivords  of  the  %ijlll  the  copyhold 
lands  pnD'ed. 

Mr,  Solicitor  General  for  the  widow  of  Mr.  Car,  the  plaintiff   [  ] 
in  the  caufe,  fubmitted  that  a  devife  of  a  copyhold  eftace  VJith^ 
oiit  a  furrender,  where  the  devifor  had  only  the  equitable  in-  .         .  f  eM*  J  Ci. 
tereft,  and  the  legal  in  truilees,  is  fufficient  to  pafs  the  copy- 
hold. 

And  alfo,  that  the  teflator  in  this  cafe  could  devife  the  co- 
pyhold to  whomfoever  he  pleafed,  without  any  furrender,  -and 
that  there  is  fuch  a  confideration  as  this  court  thinks  a  valuable 
one,  and  fufficient  to  fupply  the  want  of  the  furrender. 

To  (hew  that  the  copyhold  paiTed  by  thefe  general  words,  he 
cited  2  Vern.  Greenhill  verfus  Gree?ihill  679. 

He  ftated,  that  under  the  fettiement  on  the  marriage  of  the 
teftator  with  the  plaintiiT,  the  ufes  of  the  real  eftate  paiTed  by 
the  fine  that  was  afterwards  levied :  that  there  was  likewife  a 
,  furrender  of  the  copyhold  eftate  in  five  different  furrenders,  but 
all  annexed  together ;  and  that  there  was  no  declaration  of  the 
ufes  in  the  court  roil,  but  indorfed  only  on  the  back  of  the  iaii;, 
and  that  they  v/ere  furrendred  and  figned  by  the  fteward  of  the 
court,  without  any  of  the  parties'  names  to  it. 

A  doubt,  he  iiiid,  had  been  made  whether  this  was  regular. 

Lord  Chancellor  held  this  was  fufficient,  and  that  there  is  no  ^'^...^l^'J^''^' 
occafion  to  fpccify  the  ufes  in  the  court  rolls,  bat  the  far-  v^-^i^cffz^y^ 
render  generally  would  do,  without  being  more  explicit,  than  f-''-,^     '--s^  ^f 
by  this  indorfement  of  the  ufes  by  the  ftcward.  n  iuffi;i-- 


Mr.  Broiun  counfel  of  the  fame  fide  faid,  that  the  words  arc 
o  com.prehenfive  they  mufc  take  in  copyhold,  or  elfe  after  he  had 
fed  fuch  words  as  would  undoubtedly  have  paillnl  r.is  freehold 
flate,  Vv'hy  iliould  he  fuperadd  all  other  my  real  ejlaie^  but  with 
n  intention  to  pifs  the  copyliold  likewife. 

^       '        F  2  He 
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Car  v.         Hq  {lated  the  cafe  more  at  larj^e  of  Greenhill  verfus  Greenhtli 
out  of  Prec,  tn  Eq,  320. 

Lord  Chancellor  afked  whether  Mr.  Car  had  any  other  real 
eflate  befides  what  he  had  in  Durham  and  Netvcajiky  and  it  was 
admitted  he  had  in  other  counties. 
[753         -I^Ar.  Crajler  of  the  fame  fide  cited  Andrews  and  Waller ^  HiU 
6  Geo.  2.  1733.  ^ideVitier's  Jhr»  title  Copyhold^  p,  237./.  12. 

Mr.  Attorney  General  for  the  defendant,  the  heir  at  law,  cited 
the  cafe  of  Harwood  verfus  Childy  Aug,  13,  1734,  and  Elivell  v. 
Polhill,  heard  before  Lord  Hardivicke  June  10,  1738. 

The  words  there  were  all  other  his  lands  tenements  and  here' 
ditaments  in  SomerfetJJjire ;  and  yet  it  was  held  that  thefe  words 
would  not  pafs  the  copyhold ;  and  upon  a  reference  to  a  maf- 
ter  to  fee  whether  the  teftator  had  lands  in  any  other  county, 
he  reported  the  teftator  had  no  other  eftatc;  and  the  court 
notwithftanding  determined  that  the  copyhold  lands  would  not 
pafs. 

Mr,  Owen  of  the  fame  fide  argued,  that  the  teftator  by  giving 
each  tenant  for  life  an  eftate  without  impeachment  of  wafte,  and 
a  power  of  leafing  for  21  years,  fliews  he  meant  only  freehold, 
for  he  could  not  give  the  devifees  fuch  privilege  over  copyhold 
eftates,  for  it  would  be  a  detriment  to  the  lord  of  the  manor  of 
whom  the  copyhold  lands  are  holden. 

And  infifted  that  there  was  no  inftance  of  devifing  a  copyhold 
upon  a  term  of  500  years  for  paying  debts  by  mortgaging,  or 
otherwife,  for  a  copyhold  upon  a  mortgage  muft  be  furrendcred, 
which  is  the  only  method  of  conveying  a  copyhold  ;  and  there- 
fore this  likewife  is  a  circumftance  to  fhew  he  meant  only  free- 
hold lands,  to  which  thefe  p©wers  and  privileges  can  only  be 
annexed. 

Lord  Chancellor, 
A  perftn  who        I  am  of  Opinion  the  truft  of  thefe  copyhold  eftates  will  paf* 
has  the  beneficial  without  a  furrcudcr  to  the  ufes  of  the  will  j  there  have  been  fe- 
iopyhoid  eftatTs,  ^^^^^  ^^^^^      determined,  but  particularly  Tuffnal  verfus  Page^ 

may devifc them,  Eq/ler  tQtm  I  74O.  (l). 
and  they  pafs  by 

ki$  will  a«  well  as  any  other  lands,  for  he  could  not  furrender  them  wlthoult  having  th«  legal  eftate. 

Becaufe  the  furrender  muft  be  by  the  perfon  who  has  the 
legal  eftate  *,  and  when  there  is  no  legal  efta.e  in  the  party  who 
has  the  beneficial  intereft,  it  may  pafs  by  a  will  as  well  as  any 
other  lands. 

This  being  out  of  the  cafe,  the  next  queftion  is,  Whether  here 
IS  a  fuftkient  indication  of  the  tcftator's  intention  that  the  truf- 
tees  fliould  have  the  copyhold  as  well  as  the  real  eftate. 

As  to  this,  the  words  of  the  will  and  the  nature  of  the  cafe 
muft  determine. 

(l)  Antf  a  vol.37.  S.  C.  Kin^  V.      121.  Macnamara  v.  J«nes^  \  Bro,  Cha, 


mnte  1  vel.  39O.  Alien  \>  Poulton,  i^Ftf, 


There 


in  the  Time  of  Lorv*  Chancellor  Hardwicke. 

There  is  no  difpute  but  the  words  are  large  enough  to  pafs      Car  y. 
the  copyhold  lands;  there  cannot  pofTibly  be  larger  to  pafs  Ellison. 
any  real  intereft  a  teftator  had  in  lands,  than  all  other  my  real 
ejlate.  (i). 

The  words  then  being  large  enough,  the  next  queftion  is,     [  7^>  J 
Whether  it  appears  to  be  the  intention  of  the  teftator  they 
fliould  pafs. 

The  real  eftatc  was  originally  the  inheritance  of  the  wife, 
confifting  of  part  freehold  and  part  copyhold. 

Upon  the  marriage  the  freehold  lands  were  by  ferilement 
conveyed,  and  by  the  fine  of  the  hufband  and  wife  to  Sir  Ralph 

Milbank  and  •  Hedworth,  in  truft  for  the  hufband  and  wife 

during  their  joint  lives,  and  the  furvivor,  with  remainder  to  the 
heirs  of  their  two  bodies,  remainder  in  fee  to  the  hufband  and 
his  heirs. 

Mr.  Car  and  his  wife  likewife  made  a  furrender  of  the  copy- 
hold lands  to  the  fame  truftees,  and  for  the  fame  purpofcs  with 
the  freehold  lands. 

After  this  the  hufband  makes  his  will. 

What  appears  to  be  the  intention  ? 

Why,  as  the  wife  had  been  fo  generous  as  to  give  the  remain- 
der in  fee  to  him,he  was  willing  to  return  the  compliment  to  her, 
but  fub  modoy  and  qualified  with  a  charge  for  payment  of  debts, 
and  fo  limited  that  all  her  children  by  any  future  hufband  might 
take  in  {kxiCt  fettlement. 

It  cannot  be  prefumed  that  the  teftator  intended  to  fever  the 
copyhold  which  came  at  the  fame  time  with  the  freehold,  ana 
therefore  this  is  a  ftrong  circumftance  to  indicate  the  teftator's  in- 
tention ;  and  to  conftrue  it  otherwife  would  be  to  difmember  the 
eftate,  which  could  never  be  meant,  when  he  devifes  them  to 
the  fame  truftees  as  were  under  the  fettlement. 

The  objeftions  deferve  to  be  confidered. 

That  giving  each  tenant  for  life  an  eftate  without  impeachment 
of  wafte  is  not  applicable  to  copyhold. 

But  in  fuch  a  comprehenfive  will  as  this  is,  it  is  not  neceflary 
to  lay  fuch  ftrefs  upon  the  words  without  impeachmeiit  of  luajle^ 
and  they  may  be  looked  upon  as  furplufage  with  regard  to  the 
copyhold  eftates. 

For  in  fettlements  of  great  family  eftates  it  frequently  happens 
that  real  and  copyhold  eftates  lie  blended  and  intermingled  to- 
gether. 

The  lord  is  not  bound  Indeed  to  admit  a  tenant  according  to 
the  exprefs  terms  of  the  truft,  where  contrary  to  the  form  of  a 
legal  conveyance.    But  the  fecurlty  of  the  lord  is  admitting  a      [  7"  ] 
truftee  to  the  inheritance,  by  which  the  fines,  heriots,  efcheats,  * 
^c.  are  fully  fecured  to  him. 
-    Cafes  have  been  mentioned  on  both  fides. 

But  it  is  very  difficult  to  make  cafes  tally  exactly,  becaufe 
circumftances  are  material  in  thefe  cafes. 

(i)  Vide  Smith  v.  Bahr,  ante  l  vol.  386.  mts, 

F  ^  It 
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_^Car  v.         If  l^jig  hcQxi  determined  in  this  court  that  where  there  is  ^ 
LLisoN.     charge  for  payment  of  debts  on  copyholds,  and  no  furrender, 

fu^pivTfuTrl'L  "^'^^^  ^^PP^y        ^^^^  ^^^^  verfus  Polhiil 

derof  a  cotiy-  v/as  Only  a  Gopyhold  for  three  lives,  and  not  of  inheritance, 
hold  where      which  was  the  reafon  of  the  decree  there. 

tlici  e  is  a  charge 

upun  it  for  payment  of  deists  (l). 

The  material  circumftancc  here,  is  the  intention  of  the  tef- 
tator  to  reftore  the  efhates  to  the  wife,  from  whom  they  origi- 
nally came,  and  therefore  he  could  not  mean  to  difmember 
and  fever  the  copyhold  eftate  from  tlie  freehold.  His  Lordiliip 
decreed  the  copyhold  land  palled  to  the  trullees  by  the  general 
words  of  the  will. 


(i)  See  note  2,  to  3  Cox's  P,  W.  98.  v.  EhcraJ,  3  Br^.  Cha.  Rep,  188,  and 
To  which  note  add  the  cafes  of  Lindopp     Kentijh  v.  Kentip,  ibid.  257. 

Cafe  29.  Rofewell  \er[{is  Bennett^  April  17,  1744. 

^.  by  hjs  wiii^^^  '^T^HE  defendant's  father,  by  his  will,  "  devifes  all  his 
anYpcrfonaV^  A  real  and  perfonal  eftate  equally  among  his  children  ; 
efcsite  equally  and,  in  the  conclufton  of  his  will,  dire6ls  his  executor  to  lay 
zm»ng  his  chil-  <«         ^  ^^^^       excccdin^  Qoo/.  in  putting  out  the  defendant 

dicn  i  and,  at  •  ^  r  to 

theconciufionof  "  apprentice. 

it,  diredts  his 

csecutoi  to  ky  cut  a  fum  not  exceeding  300/.  in  putting  out  the  defendant,  his  fon,  ap- 
prentice. 

B.  in  his  lift-time  lays  out  2Co/.in  putting  out  the  defendant  chrk  to  a  perfon  in  the  navy  office, 
and  dies  without  revoking  his  will.  Evidence  allowed  to  be  read  of  the  teftator's  declarations  that  this 
advancement  fliouldbs  an  ademption  of  the  legacy  (1). 

The  teftator  in  his  life-time  lays  out  20c/,  in  putting  out  the 
defendant  clerk  to  a  perfon  in  the  navy  office,  and  dies  without 
revoking  his  will. 

It  was  infifted  for  the  plaintiff,  this  muft  be  confidered  as  an 
ademption  of  the  legacy,  and  offered  to  read  evidence  of  the 
tePcatcr's  declarations  to  this  purpofe. 

It  v/as  oppofed  by  the  defendant's  counfel,  as  being  contrary 
to  the  ftatute  of  frauds  and  perjuries,  and  that  no  weight  oug'ht 
to  be  laid  upon  it,  being  parol  declarations  only  ;  and  befides, 
the  father  fuffering  his  will  to  ftand  unaltered,  is  a  favourably 
circumftance  for  the  defendant. 


(i)  In  the  rcliv-:'\ving  cafes  enjidc'nce  of 
the  iniention  was  acindtted.  Chapman 
V.  Salt,  2  Fer?i.  646.  Pile  v.  Pile,  i  Cha. 
Rep:  199.  Shudalv.  JchyU  tinte  2  vol. 
518.  Bigghjion  V.  Gihibb,  ante  2  vol. 
48.  Mafcal  V.  Mnfcal,  1  Fef.  323.  El- 
lifon  V.  Cook/on,' 2  B>o.  Cha,  Rep,  307.  3 
Bro,  Cha.  kfp,  6l.  S.  C.  In  jeacock  v. 


Fa/hicr,  I  Bro.  Cha,  Rep.  296.  Lord 
Thurloiv  faid,  that  evidence  could  not 
be  read  to  prove,  what  the  teftator 
meant  by  the  words  ufed  in  his  will,  but 
it  might  as  to  fa^s,  upon  which  the  tef- 
tator made  his  will.  As  to  the  general 
do<?[iine  of  S.itisfadlion,  fee  Bellajis  v, 
Uthzvatt^  ante  i  vol.  426,  note  2. 


LonQ 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


Loud  Chancellor, 

I  am  of  opinion  this  evidence  ought  to  be  read,  and  fliall 
judge  of  the  weight  of  it  afterwards. 

The  putting  out  a  fon  clerk  in  any  of  the  offices,  is  as  much 
an  advancement,  as  putting  him  apprentice  to  a  trade  j  and  as 
this  aft  of  the  teftator  after  making  his  v/ill,  is  not  a  revoca- 
tion of  the  will,  but  an  ademption  only  of  the  defendant's  le- 
gacy ;  I  am  of  opinion  the  plaintiff  ought  to  be  let  into  this 
evidence,  to  fhew  the  teftator's  intention,  and  it  has  been  done 
in  feveral  cafes ;  one  before  Lord  King^  one  before  Sir  Jofeph 
yekyll,  and  another  before  Me,  upon  an  appeal  from  a  decree  of 
Sir  Thomas  Abneys  at  the  Rolls. 


Pdin  verfus  Bsnfon  and  Palmer^  April  23,  1744.  Cafe  30. 

CT^HOMAS  Bella/is,  September  14,  172T,  made  his  \yi\\  as  T.  5.  by  his 

follows  :  I  appoint  all  fuch  intereil  as  (hall  be  made  upon  ^'^^'"'^^^^'''j^^j 
my  perfonal  eftate  iliall  be  paid  to  my  father  Thomas  Bella jls^  n^ali  be  ipade  of 
during  his  life,  and  to  my  mother  Mrs.  ElUzabcth  Bellnfis  after  J^is  perfonal 
hisdeceafe,  in  cafe  (lie  IMI  furvive  him,  during  her  life,  for  flher^*'"^ 
their  refpeclive  uf:;s ;  and  after  the  deceafe  of  my  father  and  during  his  ilfe, 
mother,  1  give  all  the  refidue  of  my  faid  perfonal  eftate  and  and  afcer  hls^  ^ 
efrefts  to  my  brother  and  fifters  Charles^  Mary  and  Elizabeth  ^.-oth^erVo?  her 
Bella/Is,  Tind  the  fifters  of  my  dearly  beloved  wife  deceafed,  Aaar-  life,  and  after 
iha  Pain,  and  Rebecca  Pain  (the  plaintiffs)  to  be  equally  divided  "^^^^3  ^^^^^'''^^J^^^ 
amongft  them,  fnare  and  ftiare  alike  ;  and  in  cafe  of  the  death  of  J^^-Js  perfonal"* 
my  brother^  or  any  of  myfijlers^  or  ivifes  ffers,  before  me,  or  ihe  eflace  to  his 
furvivor  of  my  father  and  7ncther,  I  do  appoifit  his,  her,  or  their  5:^^jrs"'^  to 
Jhares  to  be  divided  amongfl  the  fiirvivors  of  them,  the  fil^rers  of  his 

late  wife  Mar.  ' 

ttaiLn^  'Rebecca  Paiit,  fhare  and  ftiare  alike  j  and  then  fays,  in  cafe  of  the  death  of  my  brother,  or  any 
of  my  fiflsrs,  or  wife's  fifters,  before  mey  or  thefur'Vi'vor' of  ny  father  and  mother,  I  appoint  his,  her,  cr 
their  ihares  to  be  divided  amoDg  the  furvivori. 

The  brother  died  in  the  teftacor's  life-time,  but  after  the  will  was  made,  and  his  fifters  in  the  life-tims 
of  the  teftator' s  mother,  who  fiirvlved  her  hufband,  but  is  nuce  dead.  Martha  and  Rebecca  F axr.  cXx'.rsi 
the  relidue  of  T.  B.'*i,  perfonal  eftats,  They  are  int'itledj  as  the  only  funi-uhig  legatees  at  the  death  cj  tht 
jvr"Ji'vor  of  the  tefiator  s  father  and  mother  ^  to  ihe  ivhole  rcfidue  of  T.  ejlate^  to  the  atcumu'atod  Jiart 

ef  the  perfons  luhe  are  dead,  as  ivell  as  thc'ir  original  ffh  (i). 


The  teftator  died  in  1722,  without  revoking  his  will. 

Charles  Beliefs  died  in  the  teftator*s  life- time,  but  after  the 
making  of  the  will,  Mary  and  Elizabeth,  the  teftator's  lifters, 
died  in  the  life -time  of  the  teftator's  mother,  who  furvived  her 
hufband,  but  is  dead  ftnce.  , 

The  bill  is  brought  by  Martha  and  Rebecca  Pain,  again  ft  the      [  79  3 
defendant  Benfon  (the  confignee  of  the  money  arinng  from  the 
teftator's  perfonal  eftate)  for  the  refidue  of  the  faid  eftate,  and 
that  the  fame  may  be  paid  to  them. 

It  was  infiftcd  by  the  Attorney  General  for  the  plaintiffs,  that 
as  they  were  the  only  furviving  legatees  at  the  death  of  the  fur- 
yivor  of  teftator's  father  and  m.other,  that  they  are  the  oidy 

(l)  So  IForlld^^  v.  Cbur chill,  3  Bro.  Cha.  Rep,  465. 


perfons 
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Pain  v.     perfons  intitled  to  the  whole  refidue  of  the  tellators  cflate,  ^| 

BiKsoN.  original  as  accumulated  fhare. 

The  counfel  for  the  defendant  Charles  Palmer  infifted,  that 
on  the  death  of  Charles  Bellajis^  Mary  Bella/is^  and  his  late 
wife  Elizabeth  Bellafts^  became  intitled  by  virtue  of,  and  under 
the  faid  will,  each  of  them  to  one  fourth  part  or  fhare  of  the 
faid  Charles  Bellajls,  of  and  in  the  balance  remaining  in  Betifon^s 
hands  ;  and  that  on  the  deceafe  of  Mary,  who  died  inteftate  in 
the  life-time  of  the  defendant's  late  wife ;  the  faid  Elizabeth 
became  intitled  under  the  faid  will  to  one  third  part  of  the  ori- 
ginal part  or  fhare  of  her  faid  filler  Mary,  of  the  faid  perfonal 
cflate  ;  and  that,  on  the  faid  Mary's  death,  the  defendant's  faid 
wife,  and  the  teftator's  mother,  as  only  filler  and  mother  of 
Mary,  became  alfo  intitled  by  the  ftatute  of  diftributions  of 
inteflate's  eftates,  each  of  them  to  a  moiety  o{ -Marys  fourth 
part,  or  fliare  of  the  original  fifth  part  or  fhare.  of  the  faid 
Charles,  of  the  faid  teftator's  perfonal  eflate  :  That  he  having 
taken  out  adminiftration  to  his  wife,  is  intitled  to  the  feveral 
parts  or  fhares  of  teftator's  perfonal  eftate  v/hereto  his  wife 
Elizabeth  became  intitled,  on  the  refpedlive  deceafes  of  Charles 
and  Mary. 

For  the  defendant  were  cited  Barnes  verfus  Ballard,  (i), 

1  Geo,  I,  1728,  on  the  firftof  Jufje,  before  Lord  King,  there 
was  a  devife  to  four  children  of  500  /.  a-piece  at  eighteen,  or 

**  day  of  marriage  •,  and  in  cafe  any  of  the  children  die  before 
<^  the  age  of  eighteen,  or  marriage,  then  to  the  furvivors,  or 
furvivor  of  fuch  furvivors  ;  one  of  the  children  died  a  minor, 
and  then  it  furvived  to  three ;  another  afterwards  died  a 
minor  ;  and  the  queftion  was,  whether  the  fhare  that  came 
"  by  furvivorfliip  to  the  laft  deceafed  minor,  fhould,  upon  the 
"  minor's  death,  furvive  again  ;  and  held,  it  fhould  not ;  it 
came  before  Lord  Hardivicke  in  1740,  and  this  point  ac- 
quiefced  in."    Perkins  verfus  Micklethwait,  i  P,  IVms,  274. 

2  Cha,  Rep.  1 3 1,  Rudge  verfus  Barker^  Tr.  Term  1735,  be^ 
fore  Sir  Jofeph  'JekylL   Caf.  in  the  time  of  Lord  Talbot,  i  24. 

It  ftood  over  till  the  laft  day  of  caufes  in  the  term,  and  then^ 
being  jlf^y  the  5th,  1744,  his  Lordftiip  gave  judgment, 
r  3q  J        Lord  Chancellor, 

A  bill  is  brought  to  have  an  account  of  the  refidue  of  the 
I  perfonal  eftate  of  Thomas  Bellajis,  and  that  it  may  be  paid  to  the 

plaintiffs. 

The  principal  defendant  is  Charles  Palmer,  who  married  EU-r 
zaheth  Bellafis,  one  of  the  teftator's  fifters. 

The  queftion  is,  whether  the  whole  accumulated  fhare  of  the 
perfons  \\\\o  are  dead,  as  well  as  the  original  fifth,  doth  go  over 
to  the  furvivors  at  the  death  of  the  fvirvior  of  'father  and  mother 
of  the  teftator. 

I  am  of  opinion,  that  not  only  the  original  fhare  in  the  ;r- 
Jtduum  of  the  perfonal  eftate  does  furvive,  but  the  accumulate^ 

(1)  S.  C.  Wdi,  Ca.  temp.  Tail.  125. 
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ihcire  furvives  likewlfe  ;  and  I  found  my  opinion  on  the  particular     p^tn  v. 

Benson* 

penning  or  this  will. 

It  has  been  infifted,  that  It  Is  not  fubjefl  to  any  new  furvlvor- 
Ihip  ;  and  1  do  agree  this  is  the  general  rule. 

As  where  a  man  gives  a  fum,  fuppofe  of  1000/.  to  be  di- ^- gives  1000/. 
vided  amongit  four  perfons,  as  tenants  in  common,  and  that  if  one  p'^rfonfa?  te- 
of  them  die  before  twenty-one,  or  marriage,  that  it  fliall  furvive  nantj  in  com- 
to  the  other  :  if  one  dies,  and  three  are  living,  the  fliare  of  that  1^"'^^^  ^"^jJ^J^* 
one  fo  dying,  will  furvive  to  the  other  three  j  but  if  a  fecond  ^j-^.  before  21,  or 
dies,  nothing  will  furvive  to  the  remainders  but  the  fecond's  marriage,  it 
Driginal  (hare,  for  the  accruing  (hare  is  as  a  new  legacy,  and  there     IS^'-^lf  * 
is  no  further  furvivorfhip  ( i).  one  dies,  'his 

fhare  will  fur^ 

IrWc  to  the  other  three  ;  but  if  a  fecond  dies,  nothing  will  furvive  but  his  original  fhar:,  for  the  accry^- 
|ng  iharc  was  as  a  new  legacy. 

Barnes  verfus  Ballard^  and  the  reft  of  the  cafes  cited  for  the 
lefendant,  are  all  of  this  general  kind. 

If  this  had  been  like  thofe  cafes,  and  the  penning  of  the  will 
iiad  warranted  It,  I  fhould  have  been  of  the  fame  opinion. 

By  the  will  he  fays,     and  in  cafe  of  the  death  of  my  bro- 
jher,  or  any  of  my  fifters,  or  wife's  lifters,  before  me,  or  the 
urvivor  of  my  father  and  mother,  I  do  appoint  his,  her,  or 
lieir  fhares,  to  be  divided  amongft  the  furvivors  of  them. 
!  What  is  the  efFe£t  of  this  claufe  ? 

I  Here  is  an  exprefs  dire6tion,  that  if  any  fhould  die  before  the 
sftator,  it  fl"iould  furvive  to  the  others. 

i  One  of  them  died,  and  therefore  his  ftiare  did  go  to  the  fur-    C  8i  ] 
Ivors. 

And  if  it  had  not  been  for  this  claufe  of  furvlvorftilp,  to  take 
lace  before  the  death  of  the  teftator,  this  would  not  have  fur- 
iived  at  all,  but  muft  have  been  confidered  as  an  undifpofed 
art  of  the  teftator*s  perfonal  eftate. 

Then  I  will  fuppofe  another  had  died  in  the  teftator's  life- 
me. 

Would  the  original  fifth  of  him,  who  died  fecond  in  the  llfe- 
me  of  the  teftator,  have  gone  over,  and  the  fhare  which  fur- 
ved  to  him  upon  the  death  of  the  firft,  have  gone  over  like- 
ife  ? 

Undoubtedly  both. 

Then  what  is  the  confequence  arifing  from  this  ?  Why,  that 
le  teftator  meant,  not  only  the  original,  but  likewife  the  ac- 
imulated  fhare  fhould  go  over. 

Then  the  queftion  is.  Whether  I  can  put  a  different  con- 
ru£lion  on  the  word Jhare  in  one  cafe  than  the  other  ? 
There  is  no  doubt,  but  a  man  may  make  his  will  fo,  that  ^  ^'^^  "^^X 
hatever  he  gives  originally  to  tenants  in  common,  and  what  that  wh^tts  ori- 
ginally given,  and  what  accrues  by  others  deaths,  ihall  go  to  the  furvivors. 

(l)  So  Burgrave  v.  Whitwick,  2  Cha.  Talb.  124.  Ex  parti  JVeJl,  I  Bro.  Cha, 
'.p,  131.     Perkins  s ^  Micklcth^a'ite^  i  ^^P'SIS* 


^.275.    RuJge  y.  Barker,  Ca,  wmp. 
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CASES  Argued  and  Determined 


Pain  v. 

BiNSON, 


The  Intention 
of  tefcators  in 
thefe  cafes  is 
to  prevent  any- 
thing going  ta 
ftr  angers,  fo 
that  former  de- 
terminations are 
contrary  to  their 
intention,  tho' 
confiftent  with 


Cafe  31. 

S.  C,  ante  26. 
Semb. 

A  nominal  ma- 
nor will  pifs 
under  the  gene- 
ral words  ir.ef- 
fu^ges,  l.r.-,d3, 
tenements,  iud 
hereditaments. 


fh?Jl  like  wife  accrue  to  them  by  the  death  of  others,  fhall  go  to 
the  furvlvors. 

Then  the  queftion  is,  whether  the  teftator  here  has  not  ex- 
preffed  fuch  intention  ? 

I  am  of  opinion  he  has  plainly  done  fo  :  and,-  indeed,  the 
meaning  of  this  teftator  was,  that  the  refidue  of  his  perfonai 
eftate  fhould  go  amongft  fuch  perfons  as  (hould  be  living  at  the 
death  of  his  father  and  mother. 

I  am  more  inclinable  to  make  this  conftruclion,  becaufe  I 
much  queftion,  whether  the  determination  of  former  cafe$  has 
not  been  contrary  to  the  intention  of  the  teftator,  though  con- 
fident with  rules  of  law  :  for  the  intention  of  teftators  is,  to 
prevent  any  part  from  going  to  itrangersj  for  whom  they  had 
no  kindnefs,  and  could  not  be  fuppofed  to  have  in  their  view  at^ 
the  time. 

rules   of  law. 

But  the  rule  is  now  fettled,  and  I  do  not  vary  it  in  the  pre- 
fent  cafe,  becaufe  I  am  of  opinion,  that  here  are  exprefs  words 
which  fhev/ the  teftator  meant  not  only  the  original  gift  to  the 
legatees,  but  what  accrued  likewife  by  the  deaths  of  thofe  per- 
fons,  ihould  go  to  the  furvivors. 

And  therefore  his  Lordrnlp  decreed  an  account  of  the  refidue, 
and  that  the  whole  fnould  be  paid  to  the  plaintiffs  ( i ). 

(i)  Rc^.  Lib.  B.  1743.  fol.  363. 


Norris  verfus  Le  Neve,  April  28,  1744. 

H  E  commiiTioners  who  had  been  appointed  to  fettle 
the  boundaries  betv/een  the  parties,  and  for  feparating 
freehold  and  copyhold,  certified  to  the  Chancellor  a  doubt  they 
had,  whether  a  manor  was  included  under  the  words  landsy 
nements,  and  hereditaments,  in  the  conveyances  of  old  Olivef 
Le  Neve* 

Lord  Chancellor, 
There  is  no  queftion,  but  a  manor  may  pafs  by  the  word 
hereditaments. 

The  queftion  then  will  be,  Whether  it  will  pafs  as  it  is  place 
in  thefe  two  conveyances  ? 

In  the  firft  deed  are  thefe  words,     alfo  all  thefe  meiTuages 

lands,  tenements,  and  hereditaments,  of  the  faid  Oliver  L 
"  Neve,  fituate,  lying  and  being  in  the  towns,  ^r." 

This  is  large  enough  to  take  in  any  of  the  lands  in  the  place 
before  mentioned. 

Now,  where  a  man  is  making  a  general  fettlement  of  hi 
eftate,  I  am  of  opinion,  that  a  nominal  manor  will  pafs  unde 
thefe  general  words,  though  there  is  a  fort  of  heraldry  in  the  lav 
in  feme  cafes  j  as  for  inftance,  in  the  ads  of  parliament  relatin 
to  the  clergy. 
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in  the  Time  of  Lord  Chancellor  Hardwicke.  S 

As  to  comprized,  ox  nlent  comprixed^  in  the  law,  upon  this  Norrhv. 
lead,    enjoyment   will   determine    whether  it  is  comprized 
or  not. 

The  commiihoners  had  nothing  to  do,  in  fetting  out  boun- 
daries, to  confider  it  as  a  manor,  but  only  to  difliinguifii  free- 
loldfrom  copyhold  :  for  manors  do  not  properly  confifi:  of  metes 
and  bounds,  therefore  I  will  quafh  the  certitlcate  of  the  com- 
miflioners  ( i ). 

As  to  the  queftion,  Whether  the  expence  of  the  commiffion 
fliall  fall  upon  the  plaintiff  only  ? 

There  does  not  feem  to  have  been  any  default  either  in  the     [  ^3  ] 
3laintiff  or  defendant,  that  thefe  lands  are  mixed  and  confound- 
ed ;  and  therefore  it  would  be  hard  to  throw  the  whole  upon 
the  plaintiff. 

But  then  the  difficulty  will  be,  whether,  as  the  defendant's 
interefh  is  much  more  inconliderable  than  the  plaintifPs,  he 
fhould  bear  the  expence  equally  with  the  plaintiff. 

I  do  not  know  any  inftance  where  the  court  have  taken  this 
into  their  confideration,  where  the  value  of  the  effcate  belonging 
to  both  parties  is  conliderable,  though  not  equal. 

For  it  is  pofiible,  nay,   even  probable,  that  the  confuficn  Though  the 
might  arife  from  the  eftate  of  lefs  value  :  and  if  I  was  of 
opinion  that  the  eftate  of  lefs  value,  fliould  bear  the  propor-  fnc'onfid^abi 
tion,  according  to  its  value,  I  muft  direft  an  account  before  a  than  the  intcrcft 
Mafter,  which  would  be  attended  with  a  much  greater  expence  to 

1        ^         Till  1  •■■         ^^^^y  i*i''^il  uCtix 

both  fides,  and  therefore  1  had  better  keep  to  one  unitorm  equaii-/ the  ex- 
method,  than  lay  down  a  new  rule  of  this  kind,  for  it  v/ould  be  P^"^'^  "^^^  com- 
moft  mifchievous  to  the  parties  themfelves  (2).  b^oi^dl-ieif  ^rfi 

feparating  freehold  and  copyhold. 


one 

s  more 

e 


(i)  "  His  Lordfhip  doth  order,  that  (2)  Decreed,  that  one  moiety  of  the 

fuch  part  of  the  faid  certificate  whei-e-  cofts  fhould  be  home  by  the  phintiii  ; 

by  the  faid  commiiTiorlers  certify  iheir  the  other  moieiy  by  thedcferidaat.  Reg. 

*f  doubt  concerning  the  faid  jnanor  and  Lib.  B.  1743.  yo/.  362. 

"  court  leet,  be  quafned  ;  the  fame  not 

"  being  warranted  by  the  commirfion," 


I 


Furnival  verfus  CreiVy  May  i,  1744.  Cafe  32. 

N  1682,  the  defendant's  grandfather,  Mr.  John  Crew^  be-  l^^rd HarMcke, 
ing  feifed  in  fee,  "  made  a  leafe  the  24th  of  OMc>r  1682,  ft^n't' of  th^^^ 
"  to  Thomas  Afoor,  in  confideration  of  his  furrendering  of  a  c.fc,  was  of 
"  former  leafe  of  the  premiffes  in  queilion,  Vvdiereof  there  were  op\'^'o/ij  the^ 
"  two  lives  in  being  ;  and  in  confideration 'of  one  hundred  and  ticled'L^>rne\T' 
^  I**  thirty-fix  pounds  in  hand,  paid  by  the  faid  Thotr^as  Moor,  leafe,  with  a 
Mr.  John  Crew  demifed  to  Thomas  Moor  and  his  afligns,  a  ■ 
meffuage  in  Elton^  with  the  appurtenances,  to  hold  to  the  inferred  ia  it,  as 
j*'  faid  Thomas  Moor,  and  his  affigns,  for  the  lives  of  him  the  well  upon  the 
>*  faid  Thomas  Moor,  Margaret  his  wife,  and  John  his  fon,  and  ^J^-^io'nai^"!' 
"  the  life  of  the  longeft  liver  of  them,  under  the  yearly  rent  of  as  upon,  the  * 
forty-three  {hillings  and  eight-pence  5  and  in  the  faid  leafe  «i-v.ii  of  the  old. 

"  Thomas 
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"  Thomas  Moor  covenants  for  himfelf,  his  executors,  adminl- 
"  ftrators,  and  affigns,  and  doth  agree  to  and  with  the  faid 
*^  John  Crew,   his  heirs  and  afiigns,  that  Thomas  Moor,  his 
*'  executors,  ^c.  at  the  death  of  any  of  the  lives  aforemen- 
"  tioned,  which  fhall  firft  happen,  fhail  pay  to  John  Creiv^ 
*•  his  heirs  or  afligns,  within  twelve  months  next  enfuing 
*'  fuch  death,  the  fum  of  fixty -eight  pounds  in  the  name  of 
a  fine  (i),  for  every  life  added  or  renewed,  from  time  to 
"  time,   according  to  the  true  intent  and  meaning  of  thefe 
prefents ;   and  the  faid  John  Creiu  for  himfelf,  his  heirs, 
executors,  and  affigns,  doth  covenant  and   agree,   to  and 
with  the  faid  Thomas  Moor^  his  executors  and  adminiftra- 
**  tors,  that  the  faid  Creiv,  his  heirs,  executors,  and  af- 

figns,  Jhall  and  will  (for  the  confideration  of  the  faid  fum  of 
"  68  /.  to  be  paid  to  the  faid  John  Crew,  his  heirs,  ^r.  at  Crew- 
"  hally  or  at  the  place  where  the  faid  hall  now  Hands,  in  the 
name  of  a  fine,  for  adding  one  life  to  the  rem.aining  lives 
afore-  mentioned)  execute  one  or  more  Jeafe  or  leafeSy  under  the 
fame  rent  and  covenants,  as  are  exprefled  in  thefe  prefents,  and 
fo  to  continue  the  renewing  of  fuch  leafe  or  leafes  to  Thomas  Moor^ 
or  his  affigns,  paying  as  aforefaid  to  the  faid  John  Crew^  his 
heirs  or  affigns,  the  fum  of  68/.  for  every  life  fo  added  or  re- 
newed  as  aforefaid,  from  time  to  time,  according  to  the  true 
intent  and  meaning  of  the  faid  indenture."  (2). 


(i)  For  to  add  one  other  life  to  the 
remaining  two  lives,  and  fo  to  con- 
time  the  renewing  of  this  kafe  or 
leafesy  paying  as  aforefaid  to  the  faid 
John  Crewe  the  fum  of  68/.  for  every 
life  fo  added  or  renewed  as  aforefaid, 
from  time  to  time,_according  to  the  true 
intent  and  meaning  of  thefe  prefents ; 
And  the  faid  John  Crewe  for  himfelf, 
his  heirs,  executors,  adminiftrators, 
and  affigns,  doth  covenant  and  agree 
to  and  with  the  faid  Thomas  Moore,  his 
executors  and  adminiftrators,  that  he 
the  faid  John  Crewe,  his  heirs,  exe- 
cutors, (ffc.  fiall  and  will  for  the  con- 
fideration of  the  faid  fum  of  68  /.  as 
afartfaid  to  he  faid  to  the  faid  John 
Crrwe,  his  heirs,  at  Creive-hall, 

or  at  the  place  where  the  faid  hall  now 
(lands,  fial  and  execute  one  or  more  leafe 
or  kafes  under  the  fame  rents  and  co-ve- 
tinnis  nvith  thefe  prefents,  and  therein  to 
add  fuch  life  or  lives  of  fuch  perfon  or 
perfons,  as  fhall  be  then,  and  at  fuch 
time  nominated  to  be  added  by  the 
faid  Thomas  Moore,  \n5  executors,  ^c. 
within  the  term  of  twelve  months, 
next  after  the  death  of  any  fuch  life 
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as  aforefaid,  according  to  the'true  in- 
"  tent  and  meaning  of  thefe  prefents.'* 

(2)    It  appears   from  Reg,  Lib,  B 
1743.  fol.  429.  that  J,  Crewe  the  lelTor 
previous  to  the  above  leafe  had  in  con 
fideration  of  naturallo^'e,        fettled  the 
premilTes  in  quellion  upon  himfelf  fcr 
life,  remainder  to  his  daughter      for  life, 
with  a  remainder  over,  under  which  the 
defendant  the  fon  of  Jnn,  claims.  There 
were  powers  of  leafing  to  the  tenants  for 
lives.    The  leffor  dies  j  and  j4nn  renews 
the  leafe,  and  enters  into  the  fame  cove- 
nants and  worded  in  the  fame  manner  as 
thofe  above.    The  queftion  now  arifes 
between  the  plaintiff  as  affignee  of  Moore. 
and  the  defendant  the  fon  of  Am,  who 
denies  that  he  is  bound  by  the  covenant 
of  his  mother,  who  was  only  tenant  for 
life.  As  Lord  Hardwicke  decreed  for  the 
plaintiff,  it  is  obfervable,  that  the  above  ifjliju 
fettlement  not  being  made  for  a  valuable 
confideration,  was  of  courfe  void  againft 
purchafers ;  and  that  the  lej/ee  was  even  ' 
as  to  his  covenant  for  renewal  confidered  ' 
as  a  purchafer  for  a  valuable  confidera- 
tion. 
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A     The  bill  was  brought  by  Furnival,  one  of  the  afligns  of  Tho- 
II  mas  Moor,  that  his  leafe  may  be  compleated  hy  filling  up  the 
lives,  and  that  the  fame  covenant  of  renewal  may  be  again  in- 
ferted  upon  the  dropping  of  any  of  the  additional  lives. 

The  defendant  iniifts,  that  after  the  lives  had  been  once  filled 
tip,  there  ought  to  be  no  new  claufe  of  renewal. 

Mr.  Attorney  General,  for  the  plaintiff,  cited  Hyde  v.  Skynner^ 
2  P.  IVms^  ig6»  2.nd  Bridges  v.  Hitchcock^  June  15,  1715.  (i). 

Mr.  Solicitor  General,  for  the  defendant,  cited  the  cafe  of 
DoCfors  Commons  v.  The  Dean  and  Ch^apUr  of  St,  PauPsy  before 
theHoufeof  Lords,  in  1727  (2).  \ 
Lord  Chancellor,  1 

The  original  bill  was  brought  by  t|ie  plaintiff  againft  the  de- 
fendant Mr.  Crewy  to  have  the  benefit  of  a  covenant  in  two 
leafes  made  by  the  grandfather  of  the  defendant,  and  to  have  a 
fpecific  performance  of  the  covenants. 

The  firft  leafe  was  made  in  1681,  for  three  lives. 
The  fecond  leafe  in  1682,  for  three  Hves  alfo. 
In  each  of  thefe  leafes  the  covenants  are  penned  in  the  fame 
words. 

The  fines  are  different,  and  the  rents  are  different,  according^ 
to  the  particular  value  of  the  eftates:  the  fines  are  no  more 
than  10/.  (3). 

There  is  one  circumflance  wherein  they  differ. 
The  leafe  of  ihe  Samboiir?ie  eflatc  was  made  when  the  grand- 
father was  feifed  hi  fee  of  the  eftate. 

The  fecond  leafe.  when  the  grandfather,  by  a  fettlemcnt,  had 
made  himfelf  only  a  tenant  for  life,  with  remainder  to  daugh- 
ters, Isfc^ 

But  that  does  not  make  any  dif^-erence  in  the  equity  of  the     f  85  J 
plaintiff,  becaufe  the  fettlement  was  admitted  to  be  voluntary, 
and  therefore  will  not  prevail  againft  the  plaintiff,  who  is  a  pur- 
chafer  for  a  valuable  confideration. 

No  lives  dropped  during  the  life  of  Mr.  Crew  the  leffon 
After  his  death  two  lives  dropped,  and  a  new  life  was  added 
by  the  defendant's  father  and  mother  jointly,  and  another  by 
her  fingly  after  the  death  of  her  hufband. 
.  On  the  renewal  the  fame  covenants  were  inferted  verbatim, 
A  ceflui  que  vie,  who  was  a  new  life  in  one  of  the  leafes,  is 
dead,  and  the  renewal  is  aiked  upon  his  death. 

In  the  other,  the  renewal  is  afked  upon  the  death  of  the  lafl 
of  the  old  ce/Iui  que  vies  under  the  firft  leafe. 

I  do  not  find  that  the  renewal  is  much  difputed,  but  the  prin- 
cipal queflion  is  upon  what  terms. 

The  firfl  confideration  is,  what  fiiould  be  the  true  conftruc- 
tion  of  thefe  two  covenants  ;  and  this  indeed  will  determine  the 
whole,  for  the  refl  will  be  confequential. 

Upon  thefe  the  queflion  is.  Whether  the  obligation  on  the 
^^'^':part  of  the  plaintiff  to  tender  the  fine,  and  the  obligation  on 


I 


(1)  I  Bro.Par.Ca>  522.  S.  C.  (5)  This  relates  to  leafes  of  otrter^ 

(2)  3  Bio.  Far,  Ca.  3S9.  lands. 

the 
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Fjixkival  v.  t]->«  1- 


^^^^   ridlord  to  renew,  are  only  upon  the  death  of  the  fird  cc/Iut 

q-ic  -vicsy  or  vv'hether  the  tenant^  upon  tendering  a  fine,  would 
have  a  right  to  demand  a  renewal  upon  the  death  of  any  of  the 
new  added  hves. 


■  I  sm  of  opu>ion  that  the  plaint'rT  is  intilled  to  have  the  like 
covenants  inferted  upon  every  \  as  well  upon  the  death 

of  the  new  lives,  as  upon  the  Ci^a^.i  of  the  old. 

It  has  been  infifted  on  the  part  of  the  defendant,  that  this 
branch  of  the  covenant  was  confined  only  to  the  firit  of  the  three 
lives  that  fhould  drop  in  the  leafe  ;  and  to  be  fure  their  obferva- 
tion  is  right :  but  then  come  the  following  words,  and fo  to  con^^^^^ 
iimce  this  renezvlng  of  fuch  lenje  or  leajes  to  Thsmas  Moore  or  Lis 
(llf'gJ^s^j  payh/g  as  ajorejaid, 

V/hat  is  the  meaning  of  thefe  words  Jo  to  continue? 

It  has  been  urged  for  the  defendant,  that  thefe  v/ords  mean 
only  to  continue  the  leafe,  by  adding  a  new  life  on  the  death  ofl 
the firjl  lefiees  only. 
[  85  j         But!  am  of  opinion  the  words  do  not  mean  barely  continuing  <i 
7ieiu lifc^^/Mt  continuing  and  filling  up  theeftate  from  time  to  time. 

But  there  is  more  force  in' the  words  ftill,  for  it  is  continuingji 
the  leafe  or  leafes. 

■        Tiie  Vv'ord  or  there  muR-  be  conftrued     and  (i),  for  it  muft 
be  admiitted  on  the  part  of  the  defendant  that  it  means  and  com-  tkd 
prebends  new  leafes. 

If  it  comprehends  fome  new  leafes,  v/here  will  you  flop? 
"Why  will  it  not  comprehend  the  renewal  of  the  leafe  that  wnA 
be  granted  upon  the  dropping  of  the  lafl:  furvivor  of  the  old 
lives^  as  v/ell  as  any  of  the  prior  leafes  \  I  am  now  on  the  leiTee's 
coven  a  a  l3. 

The  next  confideration  is  on  the  €onftru£lion  in  the  covenants 
on  the  part  of  the  lefibr. 

That  he  the  f aid  John  Crew,  &c,  for  the  confideration  of  the  faid  jftj,gjj 
fum  of  6S  L  ts^c,  fhall  or  will  execute  one  or  more  leafe  or  leafes^  uip 
der  the  fame  rents  and  covenants  * 

So  that  here  is  a  covenant  to  grant  a  new  leafe  under  the  fame  |, 
rents  and  cove?tants,  which  includes  and  takes  in  the  covenant 
for  renewal  as  v/ell  as  any  other  covenant. 

For  e-ver\i  life  fo  added  as  aforefaidj  lufc. 

It  is  contended  on  the  part  of  the  defendant,  that  it  mean 
only  the  firil  lives. 

But  I  am  of  opinion  that  it  means  any  of  the  lives  in  the  fu 
ture  leafes  j  for  the  v/ords  are  general,  that  he  Vvdli  grant  it  fo 
fuch  life  as  aforefaid,  which  will  compreliend  the  whole  withii 
this  form  of  exprefiion. 

Thus  much  for  the  conftru£lion  of  the  words. 

There  are  two  circumftances. 

The  68  /.  is  t^  be  paid  at  Crew-hall ^  or  at  the  place  v/here  th 
faid  hail  no'.v  Rands. 

I  do  not  imagine  that  the  lelTor  thought  that  Crew-hall  wouj 
be  pulled  dov\'n  before  the  expiration  of  three  lives  ,  but  ftill, 
I/ord  Hale  faid  in  the  cafe  of  King  verfus  Mcllingy  i  Vent.  23 
the  meaning  is  to  be  fpelled  out  by  little  hints. 


{\\  Vide  Read  v.  SutU,  ^nit  z  vol.  645,  and  the  cafes  cited  in  the  note  there. 
^  '  Ther 
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j  m  the  Time  of  Lord  Chancellor  Hardv/icke.  87 

There  is  no  inftance  of  fucli  a  contra61:,  as  the  defendant's    Fi^a vital  v^. 
:ounfel  v/ould  make  this  tenimt  contra£l  for  5  for  it  is  moll  pro-  Cazw. 
3able  that  a  man  ftiould  contrail;  for  either  two  Icafes  for  three 
lives,  or  for  perpetuating  the  renewal. 

It  is  not  a  natural  way  of  contracting  to  have  had  the  fecond 
eafe  for  nev/  lives,  to  have  determined  upon  the  death  of  the  lalt 
life  in  the  old  leafe» 

It  has  been  alked,  whether  any  breach  could  be  alT'gned  at 
[av/,  upon  an  a£lion  of  covenant  againft  the  heir  at  law^  or 
executor  of  the  grandfather  :  And  I  am  of  opinion,  even  at  law, 
a  breach  might  be  a{rigned» 

I  agree  that  the  two  .covenants,  one  on  the  part  of  the  lefPjr, 
and  the  other  of  the  leflee,  mult  be  commenfurate  with  one  ano- 
ther, and  that  upon  thefe  v/ordj  to  continue  the  renewing^  b'V.  an 
a£lion  might  be  fupported. 

And  therefore,  if  a  breach  niiglit  be  afOgned  at  law  either 
againft  the  leiTor  or  leiTee,  the  queftion  is,  whether  this  is  a 
3roper  cafe  for  relief  in  equity  ;  and  there  is  no  doubt  but  it  is. 

Fir  ft,  from  the  nature  of  the  covenant. 

It  is  a  covenant  to  make  an  eftate  in  land    and  if  my  condruc-  ^iflnn'^  eqdty' 
don  is  right,  the  fuit  here  is  moft  proper,  becaufe  this  court  can  for  this  cour^c^ji 
nve  the  thing  itfeli,  which  is  a  higher  and  more  adequate  remedy  g'^ethe  thing 
:han  damages  only,  v/hich  is  ail  the  law  gives.  accquate  remedy 

th.in  damages, 

which  is  all  the  law  could  give  on  an  action  for  baeach  of  covenimt. 


.cans 


Secondly,  as  to  the  condition  of  the  perfon  who  is  called  upon 
to  renew. 

This  is  a  covenant  which  binds  the  lands  in  a  court  of  equity, 
md  therefore  gives  the  relief  againft  the  proper  perfon  who  is  in 
poITeffion  of  the  land,  as  it  has  a  Hen  upon  it. 

But  againft  this,  fome  objections  have  been  made  on  the  part 
:3f  the  defendant. 

Firft,  that  thefe  covenants  for  perpetual  renewals  ought  to  be 
lifcouraged,  for  it  is  taking  fo  much  of  the  inheritance  from  the 
)wner.  And  indeed  it  is  true  ;  but  ftill  agreements  for  a  valu- 
'j''|ible  confideration  ought  to  be  performed,  for  the  grandfather  had 
'he  fee^  and  might  have  fold  it  if  he  pleafed,  or  charged  it,  and 
:herefor€  fiiouid  be  fupported  here. 

There  was  another  objeclion,  that  the  confideration  is  not 
adequate. 

But  as  to  that,  I  lay  no  great  weiglit,  for  there  is  nothing      [  88  J 
itfo^ixceffive  as  to  the  advantages  or  difadvantages  of  one  fide  or  the 
Jther. 

As  to  the  cafes  of  .SnV/^^'j- verfus  Hitchcoch^  and  /////f'verfus 
Skinner  in  the  Exchequer,  which  went  up  afterwards  into  the 
tioufc  of  Lords,  there  were  no  fines  to  be  paid  in  either  of  thole 
cafes ;  and  therefore  where  the  leiTor  has  taken  care,  as  he  has 
lone  here,  that  his  fucceiTors  fliall  have  a  coniideration  paid,  it 
'■c«'|cQakes  a  much  more  favourable  cafe  for  the  plahitiit. 

A  third  objedion  was,  the  plaintiff's  demanding  a  renewal 
tfrith  the  like  covenants,  which  perhaps  it  is  not  in  the  povver  of 
'he  defeMant  to  comply  with. 
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^"^c'J^^  ^*  ^  opinion  as  to  the  leafe  of  1681,  no  obje£lion  of 

this  kind  could  arife,  for  the  grandfather  was  tenant  in  fee. 

The  right  of  renewal  with  the  like  covenants  arifes  out  of  the 
original  covenants,  and  riins  along  with  the  land. 

But  I  do  not  fay  that  the  defendant  is  toinfert  the  covenants  ' 
verbatim,  for  in  framing  the  decree,  he  may  be  directed  to  cove- 
nant as  far  as  his  intereft  in  the  eftate  will  gOj  fo  as  to  bind  him* 
felf,  and  all  parties  claiming  under  him* 

Though  I  do  agree  that  the  defendant  is  not  bound  by  what 
his  father  or  mother  did,  yet  it  fliews  what  their  apprehenfion- 
was,  that  this  was  a  leafe  to  he  renewed for  ever. 

As  to  the  authorities,  in  the  cafe  of  DoSiors  Commons,  cited  on 
the  part  of  the  defendants  ; 

The  houfe  of  Lords  there  decreed  a  new  leafe  to  be  made  for 
V   ^  T  \  ■  the  term  of  40  years,  but  without  a  covenant  for  renewing  again : 
But  this  was  founded  upon  one  of  the  reftraining  ftatutes,  which 
was  endeavoured  to  be  evaded  by  giving  bonds. 

The  cafe  of  Hinde  verfus  thinner  cannot  be  applied  as  an  au- 
thority in  the  prefent  cafe,  nor  can  havdly  be  an  authority  in  any, 
the  decree  there  looked  fomething  more  like  an  awajrd,  and  a 
compromife,  than  a  decree. 

But  the  cafe  of  Bridges  verfus  Hitchcock,  cited  on  the  part  of 
the  plaintiff,  is  much  more  applicable  :  "  There  a  leafe  was 
made  for  2 1  years  of  a  corn-mill  to  be  repaired  by  the  tenant, 
and  there  was  no  covenant  on  the  part  of  the  lelTee  to  pay  a 
fine,  but  a  covenant  on  the  part  of  the  leflbr,  that  he  would 
fix  months  before  the  expiration  of  the  leafe  grant  another  at 
the  eledtion  of  lelTee  without  any  fine  upon  the  fame  retits  and 
*«  covenants** 

[  89  ]  The  queftion  was,  whether  there  mud  be  a  covenant  for  re- 
newal again  in  the  fecond  leafe. 
rn<Jerthe  words  The  court  of  exchequer  were  of  opinion  that  under  the  words 
^^o^efwlts^the"'^  /j'/w^  rents  and  covenants,  the  covenant  for  renewal  ought  to  be 
court  of  Exche-  inferted  and  on  appeal  to  the  houfe  of  Lords  the  decree  wa$ 
qucr  wa$  of  Dpi-  affirmed.  It  was  mentioned  there  that  1800  /.  had  been  laic 
^erfus'^ySwfr,  tenant,  in  turning  the  corn-mill  into  a  wire-mill,  anc 

the  covenant  for  therefore  he  was  intitled  to  a  building  leafe, 

renewal  ought  to 

be  inferted,  and  this  decredafterwardi  affirmed  in  the  houfe  ef  Lords. 

Suppofe  the  court  had  decreed  him  another  term  only  of 
twenty-one  years,  it  might  appear  to  be  a  fatisfa£tion  for  the  ijfifej 
fum  fo  expended    but  the  court  of  exchequer  were  of  opinion 
to  decree  him  a  leafe  with  the  fame  covenant  of  renewal  from  il, 
time  to  time.. 

I  am  of  opinion  upon  the  whole,  that  in  the  prefent  cafe  the 
plaintiff  is  intitled  to  a  new  leafe,  with  a  covenant  of  renewal  to 
be  inferted  in  it(i) ;  his  Lordflnp  difmifled  the  crofs  bill.  (2). 

(l)    Vide  Cooke  V.  Booth,  Cozvp,  819.      636.  Rujfellv.  Darwin,  ibid.  639. 
Sctmrville  v.  Chapman,  I ,  Bro,  Cha.  Rep,         (2)  Keg,  Lib,  B»  ly^^-fl*  429, 
^z.  Tritton  \.  Feote,  2,  Bro,  Cha. 


in  tte  Time  of  Lord  Chancellor  Hardwicke, 


Wiltpire  verfus  ^mith^  May  28,  I744-  Cafe  33, 
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Bill  was  brought  to  redeem  a  mortgage  on  the  8th  of  May  Z^Zlms\n7^ 

742,  in  which  tne  plaintiff  infifts  upon  a  redemption  on  deed  of  affign- 

paying  the  principal  money  only,  for  that  the  interefh  ought  to  JJ^^^^J^"  P^*"^ 

end  the  20th.  oi  February  174 1,  becaufe  the  plaintiff  had  given  he may'refufe^t^ 

fix  months  notice  to  pay  off  the  mortage,  and  on  that  day  tender^  take  the  princi- 

ed  the  prhicipal  and  inter^fl^  and  a  deed  of  aflhnment.  hut  the  de- 
r    J         in      1       f  r  1         T     1  J   JJ  i>  '  though  tender- 

jenaant  (ibjolutely  rejujea  to  take  the  money,  ed,  till  he  has  had 

an  opportunity 

cf  adviling  with  his  attorney  whether  he  may  fafely  execute;  ( j)  ^ 

The  defendant  fwears  that  he  offered  to  take  the  money,  pro-  jA^^^ 
tided  he  might  have  time  to  confider  of  it,  and  to  advife  upon'  l/h"^/ -f  (^/j^S^ 
the  deed  of  afTignment,  as  there  are  covenants  in  it  on  his  part,  ^  u^j^ 
upon  which,  as  he  is  not  of  the  profefTion  of  the  law  himfelf,  'itft^^^^^^^^^^^^^^J^^'^^ 
is.  reafonable  he  fhould  afk  the  opinion  of  fome  attorney,  whethef  /  -  ^c^' 
they  were  fuch  as  he  might  fafely  execute.      >^£i^K,^  *^ ^^^-^^^^n^^ , 

Lord  Chancellor,  ^9^'^-/^! 

There  is  not  one  cafe  in  twenty  upon  the  fa£i  of  an  abfolute 
refufal  after  a  tender  that  is  ever  made  out :  for  they  are  gene- 
tally  attended  with  circumflances  that  explain  the  refufal,  and 
are  nothing  more  than  caufes  cooked  up  by  country  attornies,  to 
make  themfelves  bufmefs.  The  plaintiff  did  not,  as  he  ought  to 
have  done,  fend  a  draught  of  the  afhgnment  to  the  defendant,  any 
time  before  the  money  was  tendered. 

The  plaintiff  infifts  that  the  defendant  abfolutely  refufed  to     [  90  j 
take  his  money,  or  execute  the  deed  of  aflignment  j  if  thfs  had 
been  the  fa£l,  it  would  have  been  unconfcionable  and  unreafon- 
able  in  the  defendant. 

But  the  perfon,  who  was  to  take  art  afTignment  of  the  mort- 
gage fwears,  that  the  defendant  defired  farther  time,  or  to  that 
effect. 

The  queflion  is.  Who  was  in  the  wrong  ? 
The  plaintiff  certainly  ivas* 

For  where  there  are  covenants  on  the  part  of  the  mortgagee/ 
it  is  very  reafonable  that  he  fhould  have  foitie  time  to  look  thera 
over  :  And  the  plaintiff's  attorney  ought  to  have  left  the  deed  for 
a  week  with  the  defendant,  that  he  might  have  an  opportunity  ta 
advife  upon  it,  and  the  plaintiff's  attorney  fhould  have  appointed  a 
time  to  pay  the  money  after  the  defendant  had  been  allowed  a 
fufhcient  time  to  advife  ;  or,  as  I  faid  before,  he  fhould  have 
fent  a  copy^  or  the  ingroflment  of  the  afTignment, 

But^the  fubfequent  tranfa£lion,  and  what  pafTcd  before  the 
filing  of  the  bill,  explains  it. 

(I)  With  refi^e^>.  to  flopping^  Interell      Garforth  v.  Bradley ^  2  Vef,  678.  ^krap^ 
on  a  mortage;  ^idt:  Gyles  v,  HalJ,  2  P.      nell  v,  Blaks,  Z  E^.  Ah,  603./;/.  34. 

tK    378.  Bl/hop    V,    Ch,ir.ch,  2.  Vcf,  37J-, 

Vot.  Hi.  '  '   G  Did 
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ly^iLTSHTRE  V.     Dldevcr  a  mortgagor,  as  is  the  cafe  here,  after  he  was  put 
Smith.       under  this  difficulty,  lie  by  a  year  and  quarter  withoLit  bringing 
a  bill  to  redeem. 

What  could  be  the  reafon  ? 

Why  the  plaintiff,  the  mortgagor's  attorney,  told  him  you 
have  made  a  tender  of  your  mortgage  money,  and  the  defendant's 
refufal  has  forfeited  his  interefb,  fo  that  you  may  keep  the  money, 
and  by  a  bill  compel  the  defendant  to  take  the  principal  without 
intereft  from  the  time  of  the  tender. 

Lord  Hardivicke  ordered,  that  it  be  referred  to  a  mafter  to 
take  an  account  of  what  was  due  to  the  defendant  for  principal, 
intereft,  and  cofts  on  the  mortage,  and  on  the  plaintifF^s  paying 
to  the  defendant  what  the  mafter  (liail  certify,  to  be  due  within 
fix  months  after  he  has  made  his  report,  it  was  decreed  the  de- 
fendant fhould  affign  the  mortgaged  premiiies,  as  the  mafter 
fhould  dire61: ;  but  in  default  of  the  plaintiff's  paying  as  above 
directed,  it  was  ordered  the  plaintiff's  bill  do  ftand  difmiffed. 

(0- 

(l)  Reg.  Lib.  Lib.  B.  i743./e)/.  45^.  cafes, the  term  would  have  cea fed, and  no 

l^otey  this  mortage  was  by  way  of  term  for  ajfigrmcnt  neceffary  ;  but  as  default  was- 

years,  and  if  the  mortgagor  had  tendered  made  in  payment,  the  term  became  ab- 

ihe  money  at  the  appointed  day,  then,  folute  at  law,  and  an  affignment  wasne- 

according  to  the  ufual  provifo  in  fuch  ceffary  to  rev  eft  it  in  the  mortgagor. 


Cafe  34.  ^y^^  verfus  Hue'^,  Wilcox  and  Edwards^  May  28/1744. 
[  91  ] 

^x\ltX'^Tr  'T^f^E  defendants  were  jointly  and  feverally  bound  to  th(ij 

bond,  and  £.  a  ^     plaintiff  in  the  penal  fum  of  4000/.  on  the  fifth  of  De- 

furety  only,  the  cemher  1 739,  Conditioned  for  the  payment  of  2000/.  on  the  5/^ 

wirh^^^  ^toTake  March  enfuing,  which  money  came  to  the  hands  of  Huey  and 

four  notes  drawn  Wilcox^  wlio  wcrc  the  principals  in  the  bond, 

by  diff"eren£per- 

fons,  and  payable  at  future  days.  In  lieu  of  the  bond,  but  compelled  H.  to  fign  an  agreement  in  his  own 
name,  and  in  the  names  of and£.  to  pay  the  deficiency,  if  the  notes  lliould  not  produce  the  whol* 
principal  and  intereft  on  the  bond;-  before  the  notes  became  due  H.  sndM'^.  were  oankrupts  ;  the  ob- 
ligee having  received  only  500  /.  on  the  notes,  brings  his  bill  for  the  rt'.£due  of  the  principal  and  intereft 
againft  E.  as  a  co-obligor.  Lord  Hatdioicke  had  jome  doubt  atjirji,  but  on  all  the  chcun^Jiances  of  this  eafe 
declared  bimjelf  fully  Jathfcdtbat  the  plaintiff  s.vas  net  intitled  to  relief  againji  E, 


Hticy  comes  to  the  plaintiff,  and  defires  he  will  take  four  note? 
given  by  different  perfons,  and  payable  at  future  days, i'l  lieu  oi 
the  bond,  and  that  if  he  would  give  up  the  bond,  though  the 
notes  fliould  not  produce  the  whole  2000/.  and  intereft,  h( 
would  fee  him  paid  the  deficiency,  and  figned  an  agreement  t( 
this  efte6l  in  his  own  name,  and  in  the  names  of  Wilcox  an 
Edwards :  Hi/cy  likewife  gkve  the  plaintiff  a  draft  on  Marth 
the  banker. 


But  Hi^ey  coming  to  the  plaintiff  on  a  Saturday  after  fix  o'clock  Ipontjjf 


<lefired  the  plaintiff' would  give  him  leave  to  date  the  draft  a; 
Martin  of  die  Monday, 
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in  the  Time  of  Lord  Chancellor  Hardwicke.  • 

Huey  had  taken  out  of  Martins  (hop  all  the  money  due  to  him-  Skip  v.  Kuey, 
felf  and  TVilcox  and  Edwards  on  the  very  fame  Saturday. 

The  plaintiff  afterwards  went  to  Martm^^  fliop,  where  he  found 
no  money  in  the  name  of  Hidey  and  Company.  And  before 
the  notes  became  due  Huey  and  Wilcox  were  bankrupts,  but 
Edivards  ftill  remains  a  folvent  perfon. 

The  plaintirFj  who  has  received  about  five  hundred  pounds 
on  the  notes,  (the  reft  remaining  unreceived  to  this  day,)  brings 
his  bill  againft  Edwards  the  co-obligor,  for  the  refidue  of  the 
principal  and  intercft  due  on  the 'bond,  infifting  tliis  was  a  fraud 
of  Huey^s  upon  hrm,  and  that  though  he  has  been  drawn  in  to 
deliver  up  the  bond,  yet  he  is  intitled  to  be  relicTed'  againft  Ed^  ^ 
^i;/7r^j- as  a  co-obligor. 

The  defendant  Edwards  infilled,  that  he  was  no  party  to  the 
agreement  between  the  plaintiff  and  Huey^  and  that  he  ought 
not  to  be  affe£led  by  it ;  and  as  the  bond  is  delivered  up  in  con- 
fideration  of  the  notes,  that  it  is  novated,  and  this,  defendant, 
who  is  one  of  the  fureties  only  in  the  bond,  is  releafed^  and  no 
longer  liable  as  a  furety. 

Mr.  Ckute,  of  counfel  for  th@  plaintiff,  cited  i  Ealk,  124.      [  92  J 
Clark  verfus  MwidaH. 

Mr.  Attorney  General  for  the  defendant  infiffed,  that  at  law 
the  bond  being  cancelled,  the  plaintiff'  had  no  remedy  there  : 
and  the  defendant  Edwards  being  a  mere  furety,  a  court  of 
equity  will  not  ft  rain  to  alfift  the  obligee  againft  a  furety,  but 
will  leave  him,  to  his  remedy  at  law.  And  if  the  obligee  has 
come  to  a  new  agreement  to  take  other  fecurity  in  lieu  of  the 
bond,  equity  will  not  compel  a  furety  to  pay,  upon  a  bond  which 
is  by  the  plaintiff's  own  confent  cancelled,  and  where  on  the 
back  of  it  is  acknowledged  that  he  has  received  in  full  fatisfadiion 
for  it. 

The  words  of  the  agreement  are,     That  if  any  of  the  fums 
of  money  on  thefe  notes,  or  intereft,  fliould  not  be  paid, 
promife  to  make  it  good."    Signed  by  Hiiey  for  himfelf,  and 
for  Wilcox  and  Edwards, 

He  argued,  that  this  was  in  nature  of  a  forgery,  to  fign  the 
names  of  other  perfons  without  their  authority,  and  fuch  a  fraud 
in  the  plaintiff,  to  oblige  Eluey  to  fign  an  agreement  in  this  clan- 
deftine  manner,  that  he  does  not  come  into  a  court  of  equity  fo 
free  from  imputation  himfelf,  as  to  be  intitled  to  relief. 

That  Huey  and  Wilcox  were  the  bond  fide  proprietors  of  thefe 
notes,  and  gave  a  full  confideration  for  them. 

That  the  plaintiff,  though  fome  of  the  drawers  of  thefe  notes 
did  not  become  bankrupts  till  two  months  after  the  notes  were 
affigned  over  to  him,  yet  did  not  apply  to  them  once  for  accept- 
ance, and  if  he  had  immediately  done  it,  he  might  have  receiv^- 
ed  all  the  money  upon  them  ;  and  therefore,  as  his  not  receiv- 
ing is  intirely  owing  to  his  own  laches,  he  is  not  intitled  to  "come 
upon  the  defendant  to  make  it  ^ood,  w^ho  is  only  a  furety  in  the 
bond. 

The  evidence  for  the  defendant  Edwards  is,  that  there  was  in 
Martin'^  hand:*  a  balance  of  300  /  ani  upwards  in  favour  ot  Huey 
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Sjcir  v.H^XY.  and  IFtko:^  on  the  Monday,  and  if  the  plaintifF  had  not  defer- 
red it  two  days  longer,  Martin  would  have  paid  this  money  to 
him. 

That  it  being  plainly  the  intention  of  the  plaintifF  to  give  up 
this  bond  abfolutely,  and  the  fecurity  he  took  in  lieu  of  the  bond 
becoming  defective  by  his  own  laches,  Mr  Attorney  General  in- 
filled the  plaintiff  fhall  not  be  allowed  to  refort  to  the  defendant 
to  make  up  the  deficiency. 

Mr.  Solicitor  General  of  the  fame  fide  faid,  Edwards,  before 
Huey  applied  to  the  plaintiff,  was  uneafy  at  being  a  furety,  and 
J        3  importunity,  this  application  to  the  plaintiff  was  made;  for 

it  appears  by  the  plaintiff's  own  bill  that  he  afked  Edwards  why 
he  was  fo  uneafy  at  being  a  co-obligor,  and  that  he  anfwered  he 
had  very  good  reafons. 

After  this  the  plaintiff  agrees  with  his  eyes  open  to  accept  of 
the  notes,  and,  to  fatiafy  Edwards^  puts  the  bond  into  Edwards* s 
hands  with  a  receipt  on  the  back  in  full for  principal  a?id  inter  efl. 

What  could  be  the  meaning  of  this  tranfa^lion,  why  plainly 
to  remove  Edwards^  uneafinefs,  and  to  let  him  loofe  intireiy 
from  being  liable  any  longer  as  a  co-obligor  in  this  bond. 

Lord  Chancellor, 

I  have  had  fome  doubt  during  the  courfe  of  this  caufe,  but  am 
now  fully  fatisfied  that  the  plaintiff  is  not  entitled  to  relief. 

Mr,  itW'if^rij- has  not  been  guilty  of  any  fraud. 
Where  a  bona  is  There  arfi  many  cafes  where  equity  will  fet  up  debts  ex- 
feiu-nt  or  .cancel-  tinguifhcd  at  la  w  again  ff  a  furety,  as  well  as  againft  a  principal-, 
iecibya<3;cidentor  33  here  a  bond  is  burnt  or  cancelled  by  accident  or  miftake, 
where  Iprbcipal  mocli  ilronger,  if  a  principal  procure  the  bond  to  be  deh- 
prpcuresit  to  be  vcred  UD  bv  fraud,  in  fuch  a  cafe  the  court  would  certainly  fet 
delivered  up  by  5^         bccaufc  he  fhali  not  avail  himfelf  of  the  fraud  of  any 

fraud,  this  court      r   i       i   i  /  \ 

will  fet  it  up     of  the  debtors  (ij, 

again  ft  h  furety, 

tuou^h  exticsuillied  at  law. 

But  this  is  not  one  of  thofe  cafes,  for  the  whole  tranfa£lIon 
was  in  order  to  difcharge  Edwards ;  Mr.  Skip  was  told  fo,  and 
Huey  Informed  him  that  Edwards  and  he  had  quarrelled  about  it, 
and  Skip  himfelf  alked  Edwards  how  he  came  to  be  fo  prefling  Co 
'  have  the  bond  delivered  up,  fo  that  he  was  fully  apprifed  it  was 
foUcited  at  the  importunity  of  Edwards. 

Skip  was  a  compet^int  judge  of  what  he  fliould  do,  and  might 
have  declined  it ;  but,  inftead  of  that,  accepts  the  notes  from 
Hueyy  and  a  draft  on  Alartin  the  banker  for  the  Monday  fol- 
lowing, which  fliews  the  confidence  and  reliance  Skip  had  in 
Huey,  for  it  is  very  unufual  to  t  -ike  f»;ch  a  draft. 

It  is  plain  from  hence  that  S'p  difcliarged  Edwards,  fcr  he.| 
knew  Edwards  would  not  trull  Huej  any  longer. 

What  is  the  rule.?    He  who  trufts  moil  iliall  lofe  mofl ;  if  Sktpl 
had  refufed,  Edivardj  might  have  arrefled  Hi/cy  upon  the  note| 
which  he  had  given  Edwards  by  way  of  indemnity  againll  th< 
bond. 

(i)  I>ut  a  releafe  to  one  obligor  is  a  and  in  equity.  Bo*wer  v.  St^adan^  anie^ 
rrieajc  to  the  ocher  obligors  both  at  law    i  ^ol.  294. 


m'  the  Time  of  Lord  Chancellor  Hardwicke. 
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It  is  faid  there  is  a  fraud  in  part  of  the  cafe  relating  to  the  v.  Hvsr 
drrift  on  Martin ;  perhaps  it  may  be  fo,  but  this  is  not  clear  ; 
and  what  has  been  done  by  Skip  preponderates,  and  rebuts  the 
fraud ;  for  it  was  not  right  in  him,  after  he  had  delivered  up  the 
bond,  to  make  Htiey  fign  fuch  an  agreement  in  the  names  of 
Wilcox  and  Edwards, 

What  was  the  original  fcope  and  intention  of  the  application, 
but  that  the  bond  might  be  delivered  up,  and  Edivards  abfolutely 
difcharged. 

Inllead  of  this  what  does  Skip  do?  Why  he  takes  a  note,  and 
makes  Edwards  liable  by  another  inftrument,  and  was  a  plain 
deceit  upon  Edwards ;  whereas  the  intention  was  clearly  to  dif- 
charge  him,  and  therefore  the  bill  mud  be  difmiffed,  but  with- 
out cofts. 


Perrot  verfus  Perrot,  the  Second  general  Seal  after  Trinity  Term  Cafe 
June  30^  1744. 

''Tp^HERE  was  a  limitation  in  a  fettlement  to  the  defend-  ^^^^^^^^^^^ 
1     ant  for  life,  to  truftees  to  preferve  contingent  remainders,  truftees\o*pre - 
to  his  firft  and  every  other  fon  in  tail,  remainder  to  plaintiff  for  ferve,  (sfr.  to' the 
life,  ( I )  with  remainder  to  his  firll  and  every  fon  in  tail,  reverfion  ^l^*  f?'^* 
m  tee  to  the  deiendant,  remainder  to  B, 

for  life,  remain- 
der to  his  firft,  (Sfc.  fons  in  tail,  reverfion  in  fee  to  A.  who  cuts  down  timber,  agalnft  whom  jB.  brought 
his  bill  for  an  injunilion  to  ftay  wafte  :  though  B.  has  no  right  to  the  timber,  yet  as  he  has  an  intercft  in 
themaftand  /hade,  if  ji.  ihoulddie  without  fons,  and  as  B.  could  not  maintain  an  action,  not  having  the 
immediate  remainder,  the  court  continued  the  injundion. 

The  firft  tenant  for  Hfe  (2}  cuts  down  timber,  the  plaintiff, 
who  is  the  fecond  tenant  for  life,  brings  his  bill  for  an  injundlion 
to  flay  wafle. 

Mr.  Attorney  General  for  the  plaintiff  (hewed  caufe  why  the 
injundtion  for  reflraining  the  defendant  from  committing  any 
further  wafte  fhould  not  be  diffolved. 

It  was  infilled  by  Mr.  Solicitor  General,  for  the  defendant, 
that  the  timber  which  he  has  cut  down,  are  decayed  trees,  and 
will  be  the  worfe  for  ftanding,  and  that  it  is  of  fervice  to  the  pub- 
lick,  that  they  fhould  be  cut  down  ;  and  that  it  is  very  notorious 
that  timber,  efpecially  oak,  when  it  is  come  to  perfection,  decays 
much  fafler  in  the  next  twenty  years,  than  it  improves  in  gogd- 
nefs  the  twenty  years  immediately  preceding. 

That  as  the  defendant  has  exercifed  this  power  in  fuch  a  rc- 
ftrained  manner,  and  confined  himfelf  merely  to  decayed  timber, 
which  grows  worfe  every  day,  that  this  court  will  not  interpofe, 
efpecially  as  the  plaintiff  is  not  entitled  to  come  into  this  court  ,fts 
he  has  not  the  immediate  remainder,  and  befides  has  no  remedy 
/aw. 

(1)  Remainder  to  truflees  to  preferve       (2)  Before  he  had  awy  fon  boriv 
contingent  remainders, 
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PZRROT  V. 
PiRROT. 


The  truftees  to 
preferve  contin- 
gent r?main.lers 
may  bring  a  bill 
to  Aav  wafte  in  the  tenant  for  life 


LoTiD  Chancellor, 

The  queftioa  here  does  not  concern  the  intercft  of  the  publick, 
unlefs  it  had  been  in  the  cafe  of  the  King's  foreft'S  and  chafes  ; 
for  this  is  merely  a  private  interefl  between  the  parties-,  and  it  is 
by  accident  that  no  a£lion  at  law  can  be  maintained  againffc 
the  defendant,  becaufe  no  perfon  can  bring  it,  but  who  has  the 
immediate  remainder. 

Confider  too  in  how  many  c&fes  this  court  has  interpofed  to 
prevent  wafte. 

Suppofe  here  the  truftees  to  preferve  contingent  remainders 
had  brought  a  bill  againft  the  defendant  to  ftay  wafte  for  the 
benefit  of  the  contingent  remainders  (i). 


I  am  of  opinion  they  might  have  fupported  it,  but  here  it  is 
the  fecond  tenant  for  life  (2),  who  has  done  it,  and  though  he 
has  no  right  to  the  timber,  yet  if  the  defendant,  the  firft  tenant 
for  life,  fliould  die  without  fons,  the  plaintiff  will  have  an  intereft 
in  the  maft  and  fliade  of  the  timber. 

The  cafe  of  JV elbeck  Parky  which  has  been  mentioned,  was  a 
very  particular  one,  becaufe  there,  by  the  accident  of  a  tem- 
peft,  the  timber  was  thrown  down,  and  was  merely  the  a£t  of 
God. 

But  this  is  not  the  prefent  cafe,  for  here  a  hare  tenant  for  life 
takes  upon  him  to  cut  down  timber,  and  it  is  not  pretended 
that  they  are  pollards  only :  and  though  the  defendant's  counfel 
have  attempted  to  make  a  diftin£lion  between  cutting  down  young 
timber  trees  that  are  not  come  to  their  full  growth,  and  de- 
cayed timber,  I  know  of  no  fuch  diftin(Slion,  either  in  law  or 
equity. 

Therefore  upon  the  authority  of  thofe  cafes  which  have  been 
Very  numerous  in  this  court,  of  interpofing  to  ftay  wafte  in  the 
tenant  for  life,  where  no  aftion  can  be  maintained  againft  him  at 
law,  as  the  plaintiff  has  not  the  immediate  remainder,  the  in- 
junction muft  be  continued  till  the  hearing  (3). 

(l)  Vide  Whitfield  V.  Br.oit,  2  Cox's  (2)  Vide  Rofwellh  cafe,  i  RoWs  Ah 

T.  VF.  240.  note  i.  Garth  v.  Cotton^  pofi  377.  //.  13.  3  P.  W,  268.  note  F. 

751.  JVilliems  v.Duke  of  Bolion^  3  Cox'i  (3j  Reg,  Lib.  B.  1 743*  fol.  432. 
P.  W.  268.  note  I. 


The  cutting 
dovYn  decayed 
timber,  is  as 
inuch  wafte  as 
cutting  down 
uny  other. 


Cafe  35. 


Mahanh  vtx{\xs  Meicnlf  July  I744« 


f.ainftilJ'cxect!    A   ^^^^        brought  by  a  creditor  againft  an  executor  for  an 

tor  tor  an  a.  count  .i  jL   ^t:COUn[  of  afietS. 
oraiTc-S,  theevi- 
dtniceofa  co-exe  cutor,  which  tended  to  increafc  the  teftatoi's  eftate,  was  not  allowed,  as  it  was  fwcaring 
fv.r  his  own  benefit. 


The 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


The  plaintiff  offered  to  read  the  evidence  of  a  co-executor,  ^p^^'^J"/* 
which  would  have  tended  to  increafe  the  teftator's  tftate,  and 
confequently  was  fwearing  for  his  own  benefit. 

Lord  Chancellor, 

There  is  an  eftablifhed  difference  in  this  court  between  an 
executor  and  a  truftec  ( i ).  ^  ,  ^ 

For  the  truftee  has  the  legal  right  only,  and  is  merely  nominal,  ^  truftce  ha?  a 
but  an  executor  has  fomething  more  in  him  than  the  mere  legal  mere  legal  right 
right,  as  a  bare  truftee,  for  he  has  a  beneficial  intereft  if  there  is  .''^^J;;;,^;'},';' 

any  furplus.  more,  for  if  there 

But  I  am  not  fatisfied  you  can  read  his  evidence  for  another  {^^J /"^P^"^^^J^'J^ 
reafon,  becaufe  this  executor  has  a  legacy  of  twenty^five  pounds  intereft?^  ^^"^ 
and  the  releafing  it  does  not  alter  the  cafe:  for  it  is  fo  much 
affets  in  the  hands  of  the  other  executor,  that  he  is  ftill 
liable  to  creditors  of  the  teftator  if  there  are  not  affets  ultra  the 
legacy,  and  therefore  his  Lordlhip  refufed  to  admit  the  evi- 
dence. 

(i)  Y'lde  Gofsv.  Tracy,  I  P.  W.  290.  Pntcy  fofi.  604.  GoodtUle  v.  Welford^ 
Croft  V,  Pyhe,  3  P.  VV.  181.  Manw.  DougL  1 34.  Lowe  V,  JoWje^  i  Black, 
Ward,  ante,    2  vol.   229.    Fotherby  v.    Rep.  365. 


Oark  vcx[as  Sewell,  July  jy  1744.  Cafe  37. 

Tj^  D  W  A  RD  Godfrey  by  his  will  gives  a  legacy  of  two  A  legacy  that 

thoufand  pounds  to  truftees,  in  truft  to  pay  the  interefL  "^^^^^^.^ 
thereof  to  his  wife  for  life,  and  after  her  death  the  benefit  of  the  faaionmufttaics 
principal  to  his  fon  (i),  but  if  he  died  before  twenty-one,  then  place  immediate- 
he  gives  it  over  to  his  daughters,  and  makes  James  Sewell  and  Jq^^ death^^^for 
two  more  perfons  executors.  a  debt  being  due 

then,  thelegacf 

muft  be  fo  too,  and  not  being  payable  in  this  cafe  till  a  month  after,  the  court  held  it  to  be  no  iatifac* 

The  fon  attains  twenty-one,  and  became  intitled  to  the  two (icJXn^Jx^-f-^ 
thoufand  pounds.  ^^'=^^  "^^^ 

The  dire£lions  in  the  will  were  that  the  executors  fliould 
carry  on  the  teftator's  trade  of  a  brewer,  and  in  compliance  with 
this  they  fuffered  the  two  thoufand  pounds  as  well  as  the  reft  of 
the  teftator's  eftate  to  continue  in  the  tiado. 

The  fon  after  he  had  attained  his  age  of  twenty-one  ftill  car- 
ried on  the  trade  on  the  foot  of  the  fame  ftock  which  was  left  by 
his  father. 

The  fon  afterwards  makes  /;//  will  without  any  reference  at 
all  to  his  father's,  and  gives  a  legacy  of  ten  thoufand  pounds 
upon  different  trufts  from  what  his  father  had  done  of  the  two 

(1)*'  Ediuard  Godfrey  TLX.  2\  and  alfo    "  fon  fhouid  die  under  age,  without 
devifes  all  his  freehold  eftates  to  his    <*  iffu  e." 
"  fon  with  remainders  over  to  teftator's        (2)  See  l\^UheUs  V.  Judfon^  ante,  2  vol. 
daughters  and  their  heirs  in  cafe  his  300. 
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Clabk  v.  dioufand  pounds,  "  for  after  the  intereft  of  the  ten  thoufand 
Sewell.  «  pounds  to  his  mother  for  Ufe,  he  gives  the  principal  to  his  fifter 
Seweirs  children,  and  charges  it  upon  all  his  real  and  perfonal 
eilate,  and  to  be  paid  to  truflees  in  a  month  after  his  death. 
Then  follows  a  fpecific  devife  of  a  farm  of  thirty  pounds  a 
year  to  Rivers  T>ichinfon^  and  then  another  legacy  of  ten 
thoufand  pounds  to  his  fifter  Browning^ %  children,  and  then 
a  legacy  of  five  thoufand  pounds,  i^c.  And  then  the  reft 
and  refidue  of  all  his  eftate,  real  and  perfonal,  after  payment 

^*  of  d€hts  and  legacies,  among  the  children  of  his  fifters 

^*  Seibell  and  BrcwningJ' 

The  fon  foon  after  dies,  the  plaintiff,  as  devifee  of  the  mother, 

jnfiils  both  on  the  intereft  of  the  2000/.  as  vi^eli  as  of  the  10,000/, 

and  has  brought  his  bill  for  that  purpofe. 
Lord  Chancellor, 

The  firft  queftion  is,  "Whether  the  intereft  of  the  lOjOOoT* 
given  by  the  will  of  the  fon,  is  to  go  in  fatisfadion  of  the  intereft 
(of  the  2000/,  left  by  the  will  of  the  father. 

Secondly,  Whether  the  plaintiff  is  intitled  to  a  priority  of  fa- 
tisfaclion  and  payment  before  the  other  legatees  under  the  will 
Godfrey  the  fon\  and  this  divides  itfelf  into  two  more  quef- 
jions,  one  as  to  the  real,  and  another  as  to  the  perfonal  eftate. 

As  to  the  principal  queftion,  Whether  it  ought  to  be  deemed 
^  fatisfa61:ion  in  this  court  according  to  the  rule  with  regard  to 
legacies  being  a  fatisfaftion  of  debts,  I  am  of  opinion  with  the 
plaintiff',  and.  that  it  ought  not  to  be  held  a  fatisfa£lion. 

It  is  true  there  are  many  cafes  which  have  carried  the  do(5lrinc 
of  fatisfa£lion  a  great  way. 
^^^^^^^,^^^1  later  cafes  the  court  have  faid  this  do6lrine  has  been  carried 

i-)  imply  a  bounty y  too  hs,  foy  legacies  naturally  imply  a  bounty^  and  therefore,  tlio' 
ana  therefore,  on  the  court  of  latc  have  not  altogether  difavowcd  this  do6Lrine  of 
tfsfaaion°^the  fatjsfadion^  yet  they  iiave  been  very  inclinable  to  lay  hold  of  any 
court  have  of    circumftanccs  to  diftinguifti  the  latter  from  former  cafes. 

iate  laid  hold  on 

any  citcuinftance  t.p  dlfting]ii/h  the  latter  fi'om  forrBer  cafes. 


The  confequence  of  the  fon's  carrying  on  the  trade  with  his 
father's  ftock,  was,  that  the  2cco/.  was  a  debt  due  upon  his  fa- 
ther's eftate  in  his  hands,  or  more  dire61;ly  and  properly  a  de- 
mand upon  his  father's  executors. 

There  is  no  pretence  to  fay,  that  the  principal  of  the  io,oco/, 
can  be  a  fatisfadtion  of  the  principal  fum  of  2000/.  to  the  mo- 
ther. 

Nor  is  there  any  thing  in  the  will  that  deckres  this  to  be  a  far 
tisfa<Sf  ion. of  the  intereft  of  the  2000/. 

But  the  point  of  time  it  is  faid  is  fo  trifling,  it  being  only  a 
month,  that  no  regard  fnould  be  paid  to  it,  but  though  a  fmall 
one,  yej;  it  is  a  circumftance  that  the  plaintiff  has  a  right  to  lay 
hold  of,  to  take  thjs  put  of  the  cafes  that  have  been  deemed  a  fa? 
tisfacliqn. 

For  according  to  the  rule  of  this  court,  a  legacy  that  ought 
to  be  deemed  a  fati§fiict;ou  rnijft  take  place  immediately  afte^ 
'  ' '     "  ■   ■    '  the 
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the  death  of  the  teftator :  for  the  debt,  whether  of  a  principal  Clark 
fum  or  for  intereft,  is  due  at  the  death  of  the  teftator,  and  there-  Siw^ll. 
fore  the  legacy  muft  be  fo  too. 

What  I  have  faid  hitherto,  I  confine  to  the  fatisfadion  of  This  court, 
dehts^  for  I  agree  the  cafes  of  fatisfadion  of  portions  have  gone  TgainViBciLj- 
farther,  for  where  both  the  provifions  move  from  the  father  to  bring  eftates 
the  fame  perfons,  and  for  the  fame  purpofes,  this  court,  which  twice,  will over- 

,  ^  .    n    •  1    •  rf  •  Ml  look  little  cir- 

aiways  leans  againlt  mcumbrmg  eitates  twice  over,  will  over- cumftanccs  of 
look  little  circumllances  of  time  as  to  the  payment  of  the  two  time  as  to  the 
fums  to  children,  if  it  appears  to  be  a  double  portion,  and  a  H^^^^fJ^ 
double  provifion  for  younger  children  ( i 

)•  children,  where 

both  the  provi- 

fionamove  from  the  father,  and  are  giTeii  for  the  fame  purpofa. 

But  that  has  never  been  the  rule  with  regard  to  debts,  where 
the  funds  for  payment  are  appointed  by  different  perfons. 

The  intereft  of  the  2000/.  was  part  of  the  provifion  and  iive- 
Jlhood  of  the  mother,  and  a  debt  upon  the  eftate  of  Godfrey  the 
father  ^n  the  hands  of  his  fon. 

Now  (he  might  have  lived  till  within  a  day  of  the  time,  which 
was  to  be  the  commencement  of  the  payment  of  the  intereft  of 
the  10,000/.  to  her,  and  yet  not  have  been  intitled  to  it,  and 
therefore  could  not  be  a  fatisfaflion. 

For  there  is  no  cafe  to  make  a  legacy  a  fatisfa6Lion  of  a  debt, 
'Vv^here  the  legacy  is  not  due  at  the  time  of  the  teRator's  death, 
but  is  made  contingent,  and  to  take  place  at  a  future  day  (2). 

1  fent  for  a  cafe  from  the  Regiiler,  which  I  thought  like  this 
in  fubftanee,  though  it  does  not  run  quatuor  pedibm  and  that  is 
the  cafe  of  Crompion  v.  ^ale^  i  Eq,  Caf,  Ahr,  205.  before  Lord 
Chancellor  King  (3). 

I  lay  no  weight  upon  there  not  being  aflets  here,  be- 
eaufe  it  is  owing  to  an  accident  there  are  not ;  and  there- 
fore this  cafe  in  the  Teafoning  of  it  comes  very  ftrongly  up  to  the 
prefent. 

For  whether  the  poftponing  the  legacy  is  a  month  only,  or  a 
longer  time,  it  makes  no  manner  of  difference.  ^     [  99  3 

Where  the  court  decrees  a  legacy  to  be  a  fatisfa£l.ion  of  a  where  a  legacy 
debt,  the  court  gives  intereft  always  from  the  death  of  the    decreed  to  be  a 
teftator.  5^''?^°"''" 

deb:,  thc_  court 
gives  intereft  always  from  the  teilutoir's  dc4tlu 

But  in  this  cafe  there  is  fomething  further  ftill,  and  that  is 
a  bond  given  by  Jofeph  Seivell  to  Mrs.  Godfrey  the  mother,  for 
the  2poo/.    dated  the  i6th  of  February  1729,   reciting  that 
Catharine  Godfrey^  in  purfuance  of  the  power  given  her  by  her 
^juftjand,  does  empower  the  furviving  executor  to  lend  and  ad- 

(1)    See   BoJhfs  V.    Uth-jvatt,   ante,        {2)  Spiiiks  y.  Rsbins,  anfe^  2  yo\.  ±01- 
?  vol.  426.  and  the  cafes  there  cited  in       (3)  2  P.  JK  cc^.  S.  C." 
|he  note,  ^ 
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^Siw^£t'     ^^"5^  ^^^^  ^^'^^  principal  fum  of  2000/.  to  Jofep/j  Sewell,  he  fe- 
curing  to  her  the  intereft  of  the  2000  /.  during  her  life  (i). 

It  is  true  the  act  of  executors  cannot  alter  the  right  of  par- 
ties,  but  it  fhews  they  underftood  it  to  be  no  fatisfaSion  of  the 
2000  /. 

This  queftion  would  never  have  been  ftarted,  had  it  not  been 
for  the  deficiency  of  afTets. 

Another  circumftance  is  the  decree  in  July  1736,  on  the 
win  of  the  fon. 

There  vi^as  no  imagination  that  the  legacy  of  the  10,000/. 
was  intended  as  a  fatiefa6lion  for  the  2000  /.  or  the  intereft  of 
it,  for  if  fo,  it  vi^ould  have  been  mentioned  in  the  decree  as  to 
the  manner  of  taking  ^the  account ;  but  inilead  of  that,  there 
is  a  general  dire6tion  only  to  take  an  account  of  the  debts  of  the 
fon,  ^V.  therefore  I  am  of  opinion  that  the  2000  /.  muft  be 
confidered  as  a  debt,  and  the  legacy  of  the  intereft  of  10,000/. 
was  no  fatisfa6lion  of  the  intereft  of  the  2000  /. 

The  fecond  queftion  is,  as  to  the  preference  •,  and  firft  with 
refpe6l  to  the  perfonal  eftate. 

All  the  fubfequent  queftions  are  upon  the  foot  of  mar- 
fhalling  aiTets  ;  but  I  ftiail  lay  thefe  '  out  of  the  cafe,  for  I 
am  of  opinion  this  legacy  of  10,000  /.  is  not  intitled  to  any  pre- 
ference. 

The  court  will  i  where  legacies  are  given  to  perfons  of  the  fame  degree 

jiotftraiHtopre-  relationfhip,  the  court  will  not  ftrain  to  prefer  one  legatee 
ferone  legatee  to  to  another,  but  wiU  let  the  general  rule  of  equality  take  place, 
t"hJre  theit^i^s  a  ""^^^^  thcrc  is  fomethiug  infuperable  in  the  will,  that  does  not 
deficiency  of     juftify  the  court  in  doing  it. 

aflets  will  let  the 

jeaeral  rule  of  equality  take  place.  - 

By  the  fon's  will,  the  real  and  perfonal  eftate  is  charged 
with  the  payment  of  this  10,000/.  to  his  fifter  Senveirs  chil- 
dren. 

[  100  ]  point  of  time  I  lay  it  out  of  the  cafe,  for  there  never 

Jcg3cy"to"b%^aid  "^^s  a  rulc  in  this  court  that  appointing  a  legacy  to  be  paid  at  a 
at  a  different  different  time,  will  give  a  preference  to  that  legatee,  but  where 
giTea^prlfr^^  there  is  a  deficiency  of  aftets,  ail  the  legatees  muft  abate  in  pro- 
xence.  portion. 

The  teftator's  charging  his  perfonal  as  well  as  his  real  eftate, 
is  faying  no  more  than  what  the  law  fays  *,  for  if  it  had  not 
been  exprefsly  charged  by  the  teftator,  the  court  would  have 
directed  it  to  have  been  firft  applied,  and  therefore  no  argument 
of  preference  can  be  drawn  from  thence. 

(0  7"/^/'^  Se^cl  (who   was  one  of  a  bond  conditioned  for  the  payment  of 

E.  Godfrey  the  fon's  executors)    by  his  2000/.  which  was  to  be  in  fatistaftion 

anfwer,  fays,    that  he  was  indebted  to  of   the  aforefaid    2000/.    the  interell 

E.  Godfrey  the  fon  in  2000/.  and   that  whereof  was  to  be  paid  10   the  faid 

after  his  deceafe,  and  upon  the  requeft  Catharine   Godfrey^  the  widow,  during 

of  Rivrrs  Dichtfon  (one  of  E.  Godfrey  her  life  ;  and  which  he  had  from  to  time 

the  father's  executors),  he  entered  into  paid  her  accordingly. 
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"  I  do  hereby  charge  my  eftate  both  real  and  perfonal  with     Clarjc  v. 
the  payment  of  1 0,000 /.   &c.    Item^  all  the  reit  and  refidue  S£W£l^. 
which  (hall  remain  after  payment  of  my  debts  and  legacies, 
I  give  to  the  truftees  upon  the  trulls  therein  after  men- 
tioned." 

It  was  faid  this  is  a  prior  charge. 

Suppofe  the  tedator  had  firit  applied  thefe  words  to  the 
I  0,000  /.  then  repeated  them  again  to  the  legacy  of  5000  /.  ^c, 
w\\2it  would  this  have  done  ?  Why,  all  the  legacies  would  have 
)een  equally  a  charge  on  the  real  and  perfonal  eitate,  and  not  one 
more  than  the  other. 

rherefore  I  am  of  opinion,  as  a  man  cannot  fpeak  all  his 
ivords  at  once,  and  as  it  is  no  matter  how  the  claufes  are  placed 
n  a  will,  it  is  no  more  than  a  general  charge  of  all  his  legacies 
iipon  the  real  and  perfonal  eftate. 

At  the  beginning  the  teftator  has  taken  care  to  charge  all  his 
eftate  with  the  payment  of  his  debts. 

This  would  have  been  fulhcient  to  charge  the  real  eftate,  if  the 
perfonal  eftate  was  deficient. 

There  is  therefore  no  ground  to  fay  that  this  legacy  fliall  have 
the  priority  of  the  other. 

This  is  fuch  a  conftru£lion  as  a  court  of  equity  would  incline 
to  come  into,  becaufe  it  is  making  an  equality  between  the  lega- 
:ees  as  to  the  lofs  which  has  happened,  who  are  upon  the  fame 
Foot  of  relation  to  the  teftator. 

This  is  my  opinion  as  to  the  refidue,  the  next  queftion  will 
36  as  to  Mr.  Chute\  client  Rivers  Dickinfon,  to  whom  the  tef- 
:ator  has  fpecifically  devifed  a  farm  of  thirty  pounds  a  year.  10 1  ] 

As  to  the  cafe  he  put,  that  fuppofe  a  man  devifes  all  his  real  A  man  devlfes 
;ftatc  to  ^.  and  afterwards  a  particular  farm  to  B.  this  would         real  eftate 

1  .  r  1  I-  ^     T     1     •    •  to  ^.  afcerwaids 

be  an  exception  out  or  the  generality  to  A»  1  admit  it.  a  particular  farm 

to  £.  it  is  an 

'1  exception  out  of  the  generalty  to 

But  it  is  Gtherwife,  where  there  is  a  charge  by  a  teftator  upon  -^^^^^  ^  teftator 
all  his  eftates  for  payment  of  debts,  for  there  the  devifee  muft  charges  all  his 
take  fubjedl  to  that  charge  ;  and  if  the  refidue  is  not  fufficient  eftites  for  pay, 
|to  anfwer  the  debts  (i),  the  eftate  devifed  to  Rivers  Dickinfon  T^'/^-r'^"; 

I  ,  ,  r       1  r  J       tht  devifee  Ota 

,mult  in  the  next  place  be  applied  for  that  purpofe.  particular  one 

muft  take  fub- 
je£t  to  that  charge. 

His  Lordfhip  decreed  (2)  the  defendant  to  pay  the  intereft  of 
the  two  thoufand  pounds  to  the  plaintiff. 

(i)  His  Lordfhip  referved  the  con-  '*  the  interefl  of  the  2000/.  ought  to 

t>'  ifideration  in  what  manner  and  propor-  **  be  confidered  as  a  debt,  and  the  in- 
3i  ;tionthe  plaintiffs  fliould  receive  fatis-  tereft  of  the  (aid  fum  of  10,000/. 
fij  fadlion  out  of  the  lands  devifed  to  i^/i/tTJ-       ought  to  be  confidered  as  a  legacy 

^ '^Dickitijhn.  «  under  the  will  of  the  faid  E.  Godfrey 
A\    (2)  That  the  intereft  of  the  10,000/.        th^  fon".    Reg.  Lib,  A,  1743*  fol. 

!iM[wasnota  fatisfaftion  of  the  intereft  of  655. 
ftheaojo/.   ♦*  But  that  the  arrears  of 
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Cafe  38.  Heath  verfus  P^rry,  Juh  9,  1744. 

A  dcvife  to  five  /i  Perfon  by  his  will  "  gave  one  thoufand  pounds  a-piecc  to 

fifters^7no  tela  -tx.           brothers  and  fillers,  (but  who  were  no  relation  to 

tions)  of  100/.  him),  to  be  paid  to  them  at  their  rcfpefbive  ages  of  twenty-one, 

a-piece,  to  be  in  Cafe  they  fhould  refpe6tively  attain  that  age,  and  mt  other- 

ri,'^irthey Stain       '^'f'}  ^^^"7        ^^^^^  ^^^PP^^  ^^^^^^^  ^^^^7 

that  age,  and  not  "  attain  their  refpe6live  ages  of  twenty-one,  that  then  and  in 
f^h^^^/«>  "  fuch  cafe  the  legacy  or  legacies  of  one  thoufand  pounds,  fo 
the^iegacy  or°ie-  "  given  to  them  refpedivcly,  fhall  be  utterly  Void  and  of  no 
gacies  to  be  ut-      efFe6l  (i)." 

teriyvoid.  The 

legatees  brought  a  bill  for  intereft  on  their  legacies  j  being  not  intltled  to  the  payment  of  theit  legacies 
inini«diately,  they  ihall  not  have  intereft  in  the  mean  time,  nor  the  principal  particularly  fecured  tft 
them  till  they  ihall  arrive  at  their  ages  of  twenty-one, 

'you.  ^    Then  comes  tjiis  claufe. 

And  I  do  hereby  give  my  executors  full  power  and  liberty, 
during  the  refpe(S:ive  minorities  of  the  five  legatees,  until 
**  they  fhall  attain  their  ages  of  twenty-one,  or  the  legacies 
otherwife  become  void,  to  lay  the  money  out  in  mortgages  or 
other  fecurities  forthe  purpofes  and  on  the  trufts  of  this  my 
will,  and  to  call  it  in  when  they  pleafe,  and  my  executors 
not  to  be  fubjeft  to  any  lofs  that  may  happen  ;  and  makes 
Baily  Heath  his  refiduary  legatee." 

The  bill  was  brought  by  the  legatees  for  intereft  upon  their 
legacies 

Mr.  Talhot  for  the    plaintiffs  cited  Nicholls  verfus  OJhorncy 
1  P.   Wms,  419.    and  Taylor  verfus  JohifoUy  1  P.  Wins 
504. 

[  102  ]       Lord  Chancellor, 

Cafes  of  this  kind,  how  far  a  legatee^  'who  is  not  intltled  to  iht 
payment  of  his  legacy  immediately^  fhall  have  interefl  in  the  mean  time 
depend  upon  particular  circumllances. 

Some  upon  relationfliip,  fome  upon  the  neceffities  of  legatees 
and  moft  of  them  upon  the  particular  penning  of  wills;  anc 
there  is  hardly  one  cafe  which  can  be  cited  that  is  a  precedent  fo; 
another 

Where  a  legacy      Some  things  are  certain  in  thefe  cafes;  for  if  a  legacy 


at^'mrrfiaxe^/o^  g'^^cn  generally  at  marriage,  or  at  21,  then  the  vefting  and  tim 
at2i,thevefting  of  payment  are  the  fame,  and  fhall  not  veft  till  marriage, 

and  time  of  pay-  2  j  ^ 
ment  arc  the 
fime. 

haaTaiiyvcle?,  ^o  go  ouc  ftcp  farther,  where  a  legacy  is  aaually  vefte 
ab  if  given  to  yf!  as  if  glveu  to  A.  payable  at  twenty-one y  yet  it  fliall  not  carry  ii 

payable  at  21^ 

yet  it  ihall  not  carry  intereft. 

(i)  *^  And  fhould  fnik  and  merge  in  the  furplus  of  the  perfonal  ellate.** 


itfet; 

2itO 

liappe 
will* 
\ik\ 
Wtr 

In 
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tcrefl:,  unlefs  fomething  is  faid  in  the  will,  that  fhews  the 
teftator's  intention  to  give  intereft  in  the  mean  time  (i). 

But  all  thefe  cafes  are  fabjedl  to  this  exception,  if  it  is  in 
the  cafe  of  a  child  ;  for  then  let  a  teftator  give  it  how  he  will, 
either  at  21,  or  at  marriage,  or  payable  at  21,  or  payable  at  mar- 
riage, and  the  child  has  no  other  provifion,  the  court  will  give 
intereft  by  way  of  maintenance,  for  they  will  not  prefume  the 
father  inofficious^  or  fo  unnatural,  as  to  leave  a  child  deftitute 

(2). 

th«  court  will  give  Intereft  by  way 


Heath  v. 
Pi;ii»y. 

In  the  c?.fe  of  a 
child,  let  atefta- 
tor  give  a  legacy 
how  he  will, 
either  at  21,  or 
marriage,  or 
payable  at  21, 
or  marriage,  and 
the  child  has  no 
other  provilion, 
of  maintenance* 


I  have  a  note  of  the  cafe  of  Onjloiv  v.  ^mith^  and  by  that  it 
appears  to  have  been  heard  before  Lord  Cowper  the  5th  of  July^  , 
8  Ann.  there  the  legacy  was  given  at  21,  and  yet  he  diredcd 
the  money  to  be  laid  up  in  the  mean  time  till  it  was  feen  whether 
the  legatee  would  arrive  at  21,  and  in  a  new  caufe  between 
Onjlow  V.  Draper,  the  27th  of  June,  9  Ann,  it  was  held  to  be 
no  vefted  legacy. 

However  this  direction  may  fhew  Lord  Coiuper^s  inclinations, 
yet  it  is  not  an  abfolute  determination,  and  therefore  is  no  prece- 
dent. • 

As  to  the  cafe  of  Bourne  v.  Tynt  (on  which  a  ftrefs  was  Iai4 
mAcherlyv*  Vernon,)  2  Feritr,  346. 

That  was  a  portion  to  a  daughter,  and  an  only  one,  and  alfo 
a  vefted  one,  payable  at  a  future  day ;  a  ftrong  circumftance 


( I )  This  is  the  cafe  of  a  particular 
legacy,  which  is  confidered  as  part  of 
the  general  perfonal  eilate  ;  So  Palmer 
v.  Ma/on y  ante  1  vol.  505,  Atkinfon  V. 
Turnery  ante  2  vol.  4I.  Haughton  v. 
Harrlfon^  ante  2  vol.  330.  L&yd  v.  IFil- 
liams,  ante  2  vol.  1 08.  Green  v.  Ekins, 
ante  2  vol.  473,  Wyndham  V.  Wyndham, 

3  Bro.  Cha.  Rep.  58.  SSaive  v.  Cimliffcy 

4  Bro,  Cha.  Rep.  1 44.  But  with  re- 
fpe£l  to  a  refuiue  of  a  perfonal  eftate, 
it  feems  fettled,  that  if  ic  be  devifed  fo 
as  to  reft  upon  a  contingency  with  a 
"devife  over,  if  fiich  contingency  does  not 
-  happen,  there  the  inter-mediate  intereil 

will  aecumulatey  and  go  along  with  the 
refidue.  Green  v,  Ehns,  ante  2  vol.  473. 
Butler  V.  Butler,  ante  58,  Tre%-anio?i  v. 
Vivian,  2  Vej.  430.  But  if  a  refidue  is 
bequeathed  to  an  infant  by  way  of  pre- 
fcftt  '^lft,  with  a  devife  over  in  caiis  of 
death  under  21,  there  the  interen:  to  the 
death  of  the  infant  under  21  will  belong 
to  him,  or  his  reprefentaii  vcs.  T'l/tn  v, 
^fi^lfen  1  P.  Jy\  500.  Niclfolij  v.  Ojhorn  , 
2  P.  IV.  419.  Chaiv6rlh  v.  liooptr,  1  Bro, 
Cha,  Rep.  82.  Ha'iikins  v.  Coojnbe. 
335.    Shepherd    V.  /,        •  ^, 

De/cratnpcs  v,  7hr/:h''  .1,  IS-: 


1 49,   note.    Indeed  from  the  cafes  of 

Nichols  v.  OJlorn,  Chaicorth  v.  Hoopety 
and  Greeny.  Ekins,  it  fhould  feem,  that 
if  the  refidue  is  given  to  the  infant  pay- 
ahle,  or  to  be  paid  at  21  (which  would 
alone  make  ic  a  n^efted  legacy)  with  a 
devil'e  over  in  cafe  of  death  under  21, 
this  limitation  would  not  diifer  in  con- 
ftru(5tion  from  the  lail  rule.  But  the 
cafe  of  Defer ampes  v.  Tomkins  appears 
certainly  to  make  a  diftindion  between 
a  bequelt  by  way  of  prefent  gift  with  a 
devife  over,  and  one  payable  or  to  be  paid 
aJ  2  1,  with  a  fimiiar  devife  over.  A 
dillindion  of  this  kind  certainly  holds 
between  particular  legacies,  as  appears 
by  the  firft  clafs  of  cafes  above  cited, 
and  tliat  of  Taylor  v.  Johnfon  2  P.  IV, 
504. 

(2)  So  Glide  Wright,  I  Cha.  Rrp, 
265;  Harvey  v.  Harvey,  2  P.  W.  z\. 
Green  v.  Belcher  ante  i  vol.  505.  Incle- 
dim  V,  Northcote,  poft  438.  Hearle  v. 
G.cV:v,.va/-ii',  pof  'J  \b.  Cohntan  v.  Seymour, 
J  Vcf  2  11.  Bedford  v.  Tobin,  i 
350.  C,vey  y.  Afc-iv,  2  Bro.  Cha.  Rep. 
5  Secus  as  to  grandchildren.  Palmer 
V.  M:iion,  ante  I  vol.  505.  Havghton  V, 
Ihnifcn^  ante  %  vol,  330. 

there. 
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Heath  v.    there,  for  maintenance  v/as  allotted  to  her  during  her  minority 
out  of  the  very  intereft  of  the  principal  fum  of  3000/. 

But  though  this  was  determined  by  a  very  great  man,  I  own 
I  fliould  hav-e  had  fome  doubt. 

The  truflees  had  paid  ovpr  the  furplus  for  fome  time  to 
Mrs.  Bourney  but  flopping  their  hands  the  plaintiff  brought  her 
bill,  and  the  caufe  was  heard  before  Lord  Keeper  F'lnchy  when 
.he  firfl  had  the  feals,  on  the  28th  of  Jime,  31  Cha.  2. 

Confider  the  obje£lion  there,  the  80  /.  per  amu  was  a£\ually 
given  to  the  mother  for  her  maintenance,  though  indeed,  as  it^ 
was  the  cafe  of  a  daughter,  if  the  teftator  had  iiot  provided  a 
maintenance,  fhe  fliould  have  had  the  intereft  for  that  pur- 
pofe. 

But  the  court  laid  hold  of  this  fingle  circumftance,  that  the 
3000  /•  wa§  not  dire61:ed  to  be'  laid  out  in  land  for  the  benefit  of 
the  refiduary  devifee,  and  that*nothin§^  v/as  given  to  him  but 
what  was  ordered  to  be  inveiled  in  land  :  It  was  a  difinherited 
daughter,  and  therefore  the  court  was  willing  to  ftrain  in  her 
favour. 

Whether  a  The  cafe      Phillfps  Y.  Carey  (i)  was  clearly  a  vefled  legacy, 

whole  . or  part  of  and  Only  the  time  of  payment  was  poftponed  ;  it  was  a  fum  of 
the^eftat^^ir  icoo  /.  and  part  of  it  out  of  a  fpeciiic  debt  due  to  the  teftator, 
given  as  a  legacy,  therefore  thi's  was  a  fpeciiic  legacy:  and  whether  the  whole  or. 
f  ccifi'^^^^l^d  P'^^^  ^  ^^^^  ^^''^^  theeftate'is  given  as  a  legacy,  it  is  equally 
confequentiy  a  fpGcific,  and  therefore  a  diflincl  tree  and  diftind  fruit  but 
diftinfttree  and  where  it  is  Only  given  out  of  the  great  tree  of  the  eftate,  there  is 
diftina  fruit;    no  ground  to  fever  a  branch  from  it  in  favour  of  a  general 

but  ]f  given  out  o  o 

of  the  great  tree  legatee. 

©f  the  eflate,  no  ^ 
ground  to  fever  a  branch  from  it  in  favour  of  a  general  legatee  (2).  ^ 

The  next  is  Acherly  v.  Vernon^  i  P.  Wmu  783. 
By  the  will  that  was  not  a  vefted  legacy,  but  made  fo  by  the  . 
codicil.  '  ; 

The  queftion  v/as,  whether  Mifs  Acherlcy  was  intitled  to  the 
intereft  of  the  6000  I .  before  21. 

Lord  Macclesfield  gave  it  as  his  opinion  fhe  was. 
Befides,  Mr.  ^^^r/zo/i  put  himfelf  in  the  place  of  a  parent,  for 
file  v/as  the  daughter  of  his  only  filter  and  heir  at  law,  and  he 
calls  it  a  portion,  therefore  there  were  flrong  circumftances  to 
make  it  a  vefted  legacy  *,  but  the  governing  circumftance  was 
this,  that  the  teftator  had  directed  the  rendue  to  be  laid  out  in 
land  after  the  debts  and  legacies  were  paid;  and  Lord  Macclesfield 
was  of  opinion,  till  debts  and  legacies  were  paid,  nothing  was  y 
to  be  laid  out  in  land. 

The  queftion  is,  whether  any  of  thefe  cafes  govern  the  pre- 
fent,  and  1  am  of  opinion  they  do  not,  therefore  the  will  mufl 
be  taken  into  confideration. 

The  legatees  are  mere  ftrangers  to  the  teftator,  and  there- 
fore it  is  plain  he  intended  they  fhould  be  contingent,  and  to 
wait  the  event  of  their  attaining  21. 

(1)  Ante  I  vol.  508.  S.  C.  {2)  ScQPur/ev.  Snaplin,  ante  i  vol.  414-  note 
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If  the  teftator  had  flopped  after  the  w  -'s,  in  cafe  they  {hould 
attain  their  age  of  2 1  and  not  otherwlfe,  fliould  have  thought 
it  had  not  been  merely  a  poftponing  by  reafon  of  iheir  nonage, 
and  for  the  legatees*  conveniency,  but  that  he  intended  they  iliould 
not  veil  til]  21  j  but  he  goes  on,  and  in  cafe  any  of  them  fliould 
happ'en  to  die  before  they- attain  their  refpe^live  ages  of  21,  that 
then  and  in  fuch  cafe  the  legacies  fo  given  to  them  refpe6lively 
fliall  be  utterly  void  and  of  no  efFe6l. 

The  legacies  are  merely  eontingent,  and  dire6led  to  fink  and 
merge  ;  this  plainly  fliews  nothing  was  to  be  taken  out  ■  for  their 
benefit,  but  that  it  fliould  remain  where  it  was,  at  home,  as 
part  of  the  old  eftate.  .  '    •  . 

There  could  be  no^oubt,  unlefs  for  the  following  claufe,  which 
is  what  the  plaintiff* chiefly  depends  upon, 

"  I  do  hereby  give  my  executors  full  power  an^d  liberty  du^' 
ring  the  refpe£!:ive  minorities  of  the  five  legatees,  {fee  the 
clatife,) 

It  has  been  infifted  for  the  plaintiff,  that  this  claufe  brings  it 
to  the  cafe  of  Acherley  v.  '*Ven:on^  and  Bourne  y.  'Tyjit ;  and  that 
though  they  fliould  not  be .  intitled  to  the  intcrell  now,  yet  it 
fliall  accumulate  in  the  mean  time,  till  they  arrive  at  their  ages 
of  21.         ^.  ^ 

If  there  had  been  a  particular  direction  for  the  benefit  of  the 
legatees  by  name,  there  might  have  been  fome  weight  in  it. 

I  lay  no  ftrefs  upon  its  being  a  power,  for  I  .do  not  take  this  to 
be  a  direction  to  lay  it  out  for  the  benefit  of  the  particular  legatees, 
but  equally  for  the  benefit  of  the  refiduary  legatees. 

For  the  purpofes  and  upon  the  truJIs,  v5V, 

What  is  the  meaning  of  this  ?  Why,  to  anfwer  all  the  pro- 
vlfions  of  the  will,  as  well  for  the  refiduary  as  the  other 
legatees. 

Therefore  there  was  no  obligation  upon  the  executors  to  fever 
a  particular  fum  of  money  to  anfwer  the  legacies  for  the  plaintiff, 
and  other  particular  legatees. 

But  it  is  ftronger  ftill,  for  he  diredls  the  executors  either  to  call     _  - 
in,  or  to  continue^  the  fecurities  they  fliould  find  flanding  out  *- 
at  his  death,  which  empowers  them  to  do  it  without  any  regard 
either  to  the  intcrefl  of  refiduary  legatee,   or  the  particular 
legatees. 

There  is  another  thing,  which  fhews"  that  the  tcfl.uor  knew 
he  had  given  them  as  contingent  legacies,  for  he  exprefsly  calls 
them  contingent  in  this  claufe. 

'  Therefore,  I  am  of  opinion,  that  the  refiduary  legatee  is  inti* 
tied  to  the  interelt  in  the  mean  time;  nor  are  the  plaintiffs  inti- 
tled to  have  the  principal  particularly  fecured  to  them,  till  they 
fliall  arrive  at  their  ages  of  21,  but  to  be  laid  out  for  the  benefit 
of  all  the  legatees,  (i). 

(0  The  words  of  the  decree  in  the  Reg.  Lib,  A.  174^.  fol.  684.  Indeed  it 

'    Regifter's  book  are  *'  that  what  fiiall  be  feems  now  to  be  fettled  that  whether  a 

corning  for  the  plaintiiT's  faid  two  le-  legacy  be  vefted  or  contiarrcnt,  the  le- 

"  gacies  he  placed  out  at  intcrsjl  upon  govern^  gatee  may  have  it  approprtated  for  his 

f>\,  ^'  mentor  real /ecuri  I  U^s  {ubjGtt  10  the  con-  benefit.  Phillips  w,    iurejlrv    ante  2  vol 

^ningcncies  in  the  faid  teiUtor's  wHl.'*  58.  Jc/Mfon     De'hhreufcJ  i  Sro.  C&a, 
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Rep,  IQ^.iFef.  282.  5".  C.Ferrandv.Pren-     Douglas y  2  Bro.  Cha,  Rep.  23 1.  Uuichc- 
tue,Amb.2y^.lBro.Cha.Rep.  105.  S.C.    /on  ^,  Hammond^  5  Br9.  Cha,  Rep, 
Green  v.  Plgot  I  Bro.  Cha.  Rep,  103.  Cary      1 44* 
V.  4fkrju,  2  Bro,  Cha,  Rep,  58.  Cooper  v. 

Cafe  39,  Swanton  verfus  Raven^  July  10,   1 744. 

Afineby  huf-  /t  Hufband  and  wife  join  in  a  fine  of  the  wife's  lands  to  a 
heriandtTrr^  /IL  puFchafer,  and  afterwards  the  hufband  alone  declares  the 
purchafer,  but  ufes  of  it  by  articles. 

the  ules  declared 

fey  the  hufhand  only,  no  other  deed  being  fhewen  declaring  different  ufes,  and  the  ufes  declared  not 
varying  from  what  the  wife  intendedj  it  lhall  bind  her  notwithftanding. 

The  queflion  is,  Whether  it  fhall  bind  the  wife  ? 
Lord  Chancellor, 

As  no  other  deed  is  fhewn  that  declares  different  ufes,  and 
the  ufes  declared  do  not  vary  from  what  the  wife  intended,  it 
fhall  bind  her  notwithftanding ;  and  therefore  the  bill  which  fhe 
has  brought,  after  an  acquiefcence  of  fifteen  years  fince  her  huf-. 
band's  death,  for  poflefTion,  on  fuggeftion  that  flie  is  not  bound 
by  the  fine,  as  fhe  did  not  join  in  the  articles  with  the  hufDand 
in  the  declaration  of  the  ufes,  muft  be  difmiffed.  f  i). 

(1)  T^ide  Bechj.'iih\  Cafey  Moofy   1 97.    Moore,  22.  pL  J 2,  Dyer,  290.  /z.  61. 


T 


Cafe  40.  Lacofi  werfus  BHggs,  July  11,  1^44.  _ 

HE  bill  was  brought  to  be  let  in  as  a  creditor  on -Lord 
Bradford's  eftates  under  a  diredlion  in  a  former  caufe. 
An  executor  of  a     The  plaintiff,  adminiftrator  de  boms  fjon  to  his  father,  who 
tZdtT^for/y''  fleward  or  attorney  to  Henry  E^rl      Bradford,  {vom  the 

after  an  acquief-  year  1 7 1  o  to  ijij,  iufifls  that  his  father  had  feveral  large 
iH-^^°a7emand  ^""^^       moucy   duc  to  him,  but    knowing  Lord  Bradford 
f"ora"ahJgc"i"u^  avcrfiou  to  biifmefs,  did  not  care  to  prefs  him  to  fettle  ac 
due  tor  buiincis   counts,  cfpecially  as  Lord  Bradford,  who  was  lord  lieutenant 
^^tor  ^Civhkh  county  of  Salop,  had  promifed  to  make  him  clerk  of  the 

the  rcprefenta-'  peaCC. 
■tive    of  Lord 

i^rd^Z/cri/infiiliedonthe  ft itute  of  limitations.    SathfjEllon  to  be  prsfumed  from  the  length  of  time,  fcr  it 
net  ta  be  imagined,  if  any  thing  7Vas  really  due  to  the  plaintiff  that  he  ivould  hat/e  been  quiet  under  it, 

£  106  ]         The  defendant  Sir ////o-)^  Briggf^  executor  of  Lord  Bradford^ 
infills  upon  the  flatu'te  of  limitations. 

Mr.  Attorney  General,  counfel  for  the  plaintiff,  argued,  that 
fuppofing  the  ftatute  of  limitations  is  run,  yet,  that  my  Lord 
BraJfrd's  will  creating  a  truft  of  his  real  cflate  for  the  pay 
ment  of  his  debts,  has  taken  it  out  of  the  ftatute  ;  for  notwith 
ftanding-  the  plaintiff  may  be  barred  at  law,  yet  in  equity  it  is 
debt  in  confcience,  and  the  will  is  in  the  nature  of  a  new  a! 
fum^fit. 
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Lord  Hardwicke  put  it  upon  the  defendant's  counfel,  to  fhcw      I-acon  v. 
how  this  cafe  differs  from  thofe  where  a  truft  for  payment  of  debts 
has  revived  the  debt, 

Mr.  Solicitor  General,  for  the  truftees,  faid,  that  it  muft  be 
a  certain  clear  debt,  and  not  depending  on  an  account,  which 
a  court  of  equity  will  admit  to  be  a  debt,  on  fuch  a  truft- 
eftate,  and  to  be  taken  out  by  it  from  the  ftatute  of  limita- 
tions. 

From  the  death  of  Lacon  to  the  death  of  Lord  Bradford  is  no 
lefs  than  feventeen  years. 

For  died  in  17 17,  and  Lord  Bradford  in  1734,  and  - 

there  i5  no  proof  of  any  application  for  the  pretended  debt,  but 
they  have  acquiefced  all  this  time. 

Another  objection,  he  infifted,  muft  be  the  expenfivenefs  of 
taking  an  account  of  fuch  length  ;  and  that  the  ftalenefs  and  im- 
probability of  the  demand,  would  make  the  court  very  unwilling 
to  dire£l  fuch  an  account. 

My  Lord  Bradford's,  executors  cannot,  after  fuch  length  of 
.time,  check  Lacon's  accounts. 

It  is  not  pofUble  to  imagine,  that  the  plaintiff  would  have  lain 
by  fo  many  years,  if  there  had  been  any  thing  really  due,  and 
therefore  this  alone  is  a  fhrong  argument  for  the  defendants. 

Mr.  Browiiy  in  reply  for  the  plaintiff,  faid,  none  of  the 
truftees  have  pretended  that  they  have  found  a  flated  account 
among  my  Lord  Bradfords  papers,  which  is  a  prefumption  ttiat 
there  is  no  fuch  account ;  for  if  they  had  difcovered  any  fuch, 
they  would  not  have  refted  altogether  on  the  itatute  of  limita- 
tions. 

Lord  Chancellor, 

An  account  is  demanded  at  fecond  hand  by  the  reprefentative 
of  a  houfe  fleward,  and  it  has  been  infifted,  that  there  is  an  open 
one  between  him  and  his  lord. 

l  am  of  opinion,  that  if  I  fliould  decree  an  account  to  be    [  107  ] 
taken  in  this  cafe,  I  fhould  make  one  of  the  worft  precedenrs  that 
a  court  of  equity  can  make,  for  difturbing  the  peace  of  fami- 
lies. 

It  is  a  demand  clearly  barred  by  the  flatute  of  limitations,  both 
in  law  and  equity. 

The  defendan:,  in  his  anfwer,  admits,  that  Mr.  Dovey 
might  tell  him,  who  was  the  executor  of  Lv.con^  after  the 
death  of  the  Earl  of  Bradford^  that  there  was  fuch  an  account  de- 
pending, and  money  due  to  Lacan, 

But  then  Sir  Hugh  Br'iggs  ^tx^j  cautioufly  connnes  Ins  belief  of 
the  debt  to  the  information  of  Dovey^  and  at  the  fame  time  infifts 
on  the  flatute. 

Now  there' muft  be  a  dire<^c  aflmifTion  of  n  tlcbt,  io  talc  it  cut  To  tr:kp  a  d  bt 
of  the  flatute  of  limitations  ;  tliough  there  have  been  feveral  c^ifes      o^  ^^^^^-^^"**^ 
at  law'  wncre  this  lias  not  been  iield  lufhcient,  unlefs  it  is  like-  there  muft  be 

dlrca  iidmijIiK 

?r.  nnd  in  ics^xiX  cafes  It  has  been  held  there  mufl  be  an  cxpr€  :^rotf:iJet^  y 

Vol.  III.  H  wife 
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Lacou  V,      wife  attended  with  an  ex^refs promife  to  pay  ( i )  ;  but  that  may 
Bricgs.     rather  too  hard  (2). 

What  the  executor  fays  here,  is  only  his  perfonal  behef,  and 
notwithftanding,  he  infifts  on  the  ftatute  of  Hmitations  in  behalf 
of  his  teftatpr. 

For  if  a  man  fays,  that  a  creditor  told  him  there  was  fome- 
thing  due,  he  may  give  credit  to  it  from  the  opinion  he  has  of 
his  veracity  ;  and  yet  if  he  infills  on  the  ftatute,  that  will,  not- 
withftanding, be  a  bar  to  the  demand. 

The  fecond  queftion  is,  on  the  truft  created  on  the  real  eft  ate 
of  the  Earl  of  Bradford. 
A  truft  for  pay-  It  is  very  true,  where  there  is  a  truft  of  a  real  eftate  fftr  pay- 
ment of  debts  meat  of  debts,  it  has  been  held,  to  revive  debts  which  have  been 
i^evivrfuch^'^as*  ^^^^^^  h  ^hefiafute  of  limitations  ^  and  that  they  are  intitkd  to  be  paid 
have  been  barred  as  well  as  the  Other  creditors  (3). 
by  the  ftatute  of 

limitations,  but  tho'  now  eftabliftxed  Inequity,  judges  have  always  murmured  at  it. 

But  I  have  often  wondered  how  this  rule  at  firft  prevailed,  and 
judges  have  always  grumbled  at  it,  though  it  is  now  eftablifh- 
ed  in  equity.  Vide  l^ord  Strafford^ s  cafe,  in  the  Houfe  of  Lords y 
February  7,  1727. 

Where  real  eftate  It  has  been  truly  faid,  that  where  real  eftate  has  been  afFecSted 
has  been  affefted  by  fuch  ftalc  debts,  it  is  in  a  plain  and  clear  cafe,  and  not  to  be 
dlbts^ifina  charged  info  loofe  a  manner  as  this  is,  with  a  debt  that  muft 
plain  cafe,  and    depend  tfpon  an  account  to  be  taken, 

not  where  it 

aiepends  on  an  account  to  be  taken. 

[  108  j  There  is  no  evidence  of  any  demand,  or  fettling  accounts  in 
the  life-time  of  the  fteward,  nor  of  any  demand  or  requeft  to 
fettle  the  account,  from  the  death  of  the  fteward  to  Lord  Brad- 
ford's death,  which  is  feventeen  years. 

It  is  not  probable  any  thing  could  be  due  to  Mr.  Lacon  ;  all 
that  is  pretended  is,  that  Dovey^  his  executor,  had  the  admiffion 
of  one  of  the  truftees,  that  it  was  a  juft  debt. 

The  court,  in  fuch  a  cafe  as  this,  ought  to  prefume  fatisfac- 
tion  from  length  of  time,  becaufe  it  cannot  be  imagined,  if  any 
thing  was  really  due  to  Lacon^  that  he  would  have  been  quiet 
under  it  (4), 

The  court,  would  lay  the  party  under  fuch  difticulties  in  tak- 
ing this  account,  that  it  would  be  unequitable  to  diredl  it  upon 
no  other  grounds,  but  from  the  latitude  and  extenfive  conftruclion 
which  courts  of  equity  have  put  upon  truft  on  lands  for  payment 
of  debts. 


\  x\  Bland  V,  Hafekig,  2  Fent.  151. 
Vean^i.  Crane,  I .  .SV?/^.  28. 

(2)  See  Fouraktry'Z  Bur.  1099. 

Coivp.  548. 

(3)  yideBlakeivayv.  Strafford,  2  P.  >V. 
■^73.  '^-JohtsyJ.  Stafford,  3  IV.  89.  jiimu 
\  SaU,  154.  -^^'A  2.  f'frn- 


A/^JrelL''SV.Bro':vn^  Pr€c,Cha,  385.  Vaugh- 
hau  V.  Ouy,  MoJ\  245.  Legajiickw.  Coivnef 
ibid  391.  Tru^?Nan  v.  Ftnton,  Cowp.  54,8. 
Oughterloney  V.  Powix,  Amb.  23  I. 

(4)  Vi^ei  Stirrt  v.  Mdlijhy  ante  2  voL 
6id. 

Befides^ 


in  tile  Time  of  Lord  Chancellor  Hardwicke, 


Befides,  as  Lacon  was  a  domeftick  fteward,  there  mult  have    Lacon  v. 
been  feveral  large  fums  of  money  received  and  paid,  without 
any  writing  or  vouchers  between  Lord  Bradford  and  Lacon, 

Therefore  it  is  impoflfible  to  dire£l  an  account,  without  in- 
juftice  being  done  to  the  defendants  in  taking  the  account. 

Upon  ail  the  circumdances  then,  and  after  fuch  great  length 
of  time,  1  am  of  opinion,  that  this  bill  ought  to  be  difmifled  5 
and  it  has  been  truly  faid,  that  it  will  be  charity  to  the  parties 
not  to  dire£t  fuch  an  account ;  but  in  confideration  of  Sir  Hugh 
Brigg's  admiffion,  that  on  the  information  of  Dovey,  he  did  be- 
lieve t}iere  might  be  a  balance  to  Lacon^  I  will  difmifs  the 
bill  without  cofts. 


^he  Attorney  General  verfus  Pricey  July  13,  1 744.  Gare4I. 

AN  information  has  been  brought  relating  to  the  fchool  of  The  jurifdiaioa 
Barkhampjleady  a  charity  founded  the  fecond  and  third  ^vef  chariti^ 
years  bf  Edward  the  Siivth,  by  a61:  of  parliament.  does  not  extend 

to  fuch  J  where 

local  vifitors  are  appointed,  for  then  he  and  his  heirs  have  a  right. 

Lord  Chancellor, 

Though  ihis  court  has  a  general  jurifdi£lion  over  charities,  by 
ilTuing  a  commiffion,  and  like  wife  can  give  diredlions  for  the     C  ^^9  1 
management  of  a  charity ;  yet  this  does  not  extend  to  charity- 
fchools,  where  local  vnitors  are  appointed. 

If  there  is  a  private  vifitor,  then  he  and  his  heirs  have  a 
right  ( I).  ^ 

If  there  is  a  publick  endowment  by  the  crown,  tlien  a  com-  ^ 
miflion  may  ifTue  from  this  court  to  infpedl  the  charity,  and  the 
application  of  the  money. 

But  if  by  letters  patent,  or  ail  a£l  of  parliament,  a  local  vifitor 
is  appointed,  this  court  cannot  interpofe  (2). 

ihe  warden  of  all  SquIs  is  the  vifitor  here  (3)  ;  but  the  misfor-  Local  vl  Titers  d# 
turie  of  this  cafe  has  been,  the  reward  is  fo  fmall  to  the  vifitor,  fVom^f  ye'lrs  to 
only  thirteen  (hillings  and  four -pence,  that  he  has  never  3  years,' yet,  it* 
thought  it  worth  while  to  exercife  his  vifitatorial  authority;  ^ 
may  poffibly  give  the  vifitor  an  augmentation  hereafter :  Local  withi^i^°thattiuje. 
vifitors  do  not  vifit  but  from  three  years  to  three  years,  yet  they 
may,  if  they  pleafe,  hear  complaints  within  that  time. 

This  is  a  fchool  of  a  very  noble  foundation,  and  ought  to  be 
taken  care  of :  but  I  do  not  fee  any  evidence  of  improper  be- 
haviour in  the  fchool-mafter  and  ufher. 

All  that  is  proved,  is  a  decreafe  of  fcholars,  but  that  de- 
clenfion  does  not  neceflarily  arife  from  the  mifbehaviour  of  the 
fchoolmafter  or  ullier  •,  for  this  may  depend  upon  a  fuperior  or 
inferior  ability  in  them. 

(l)  Vide  Green  v.  Rutherford,  I  Vef  (2)  Attorney  General  V.  Governors  cf 
472.  Attorney  General  V.  MiddktQn,  2  Harro^o  School,  2^(7^552.  Attorney  Ge^ 
^^•  328*  neral  v.  Corporation  cf  Bedford,  ibid  505. 

(3)  4tf^r^^J'  Gtntral  v.  Lock,po/l.  16;. 
Ha  There 
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Attorney       There  is  evidence,  befides,  that  there  is  another  fehool  {of 
Price,    *  teaching  Engl'ijld  and  arithmetick,  which  has  been  a  diminution  of 
this  fehool  in  refpe£l  to  number,  parents  chufmg  rather  to  fend 
their  children  there. 
J°^^^^  ^lo^^fei.      ^  think  them  very  much  in  the  right  of  if,  for  fending  chil- 
fort  toaL«/;«    drcu  of  the  lower  fort  of  people  to  a  Latin  fehool,  gives  them  a 
fehool,  gives      wrong  tum,  and  takes  off  their  inclination  to  hufbandry  and 
them  a  wroiig    ^-j-^jg   which  is  more  fuitable  to  their  degree  in  the  world. 

turn,  as  It  takes  '  « 

oM"  their  inclmation  to'  huib-andry  aad  trade.- 

Therefore  as  to  this  part,  the  information  mufi  be  difmifTed 
with  cofts. 

Next,  As  to  the  account. 

The  poor  are  intitled  to  the  furplus,  after  the  mafter  and 
uftier's  itipends  are  paid,  and  repairs.  There  are  twelve  leafes 
expired,  and  if  not  let,  I  muft  prefume  that  the  mafter  and  ufher 
of  the  fehool  have  received  the  rents  ever  fince,  who  are  made  a 
corporation  for  that  purpofe. 
£  no  j  However,  I  can  direcl:  the  Mafter  to  inquire  what  repairs 
are  neceffary,  and  to  make  the  mafter  and  uftier  all  juft; 
allowances. 

As  to  letting  the  leafes  for  the  future,  one  confideration  is, 
whether  I  fliall  let  for  the  improved  rent,  or  direct  fines  to  be 
taken;  and  1  fhall  have  a  regard  to  the  poor-,  and  to  prevent 
the  rich  from,  taking  it  to  themfelves,  I  will  order  the  furplus 
ilial]  be  paid  to  fuch  poor  as  are  not  maintained  by  the  parifli. 

I  will  leave  it  to  the  Mafter,  to  inquire,  whether  letting  on 
improved  rent,  or  leafing  upon  fines,  be  for  the  benefit  of  the 
charity,  fines  a  great  deal  depends  upon  the  cuftom  of  the 
Country.  , 

The  leafes  I  direct  to  be  let  to  the  befl  bidder  ^  and  whether 
upon  fines,  or  the  improved  rack-rent^  proper  covenants  to  be 
inferted  for  the  tenants  to  keep  the  houles  in  repair,  and  to  pay' 
all  the  charges  of  fuch  repairs. 

I  will  referve  the  confideration,  tvhether  the  court  is  em* 
powered  to  augment  the  ftipends  of  the  mafter  and  uftier,  and 
in  v/hat  proportion^  till  the  caufe  comes  back  again  after  the 
report* 


jones  verfus  Jo?isSy  July  i6,  1744.- 

TH  E  bill  was  brought  to  fet  afide  a  leafe  for  forgery,  and 
charges  no  other  fac^  againft'  the  defendantj  but  by  way  of 
inducement  only,  that  there'  vrere  fraudulent  circumftances 

ItiilV ,  and  pi  ays 

to  be  relieved  ag:iitjrt  that,  buc  by  way  ©f  induccmeni  onlv;  nicri'.tons  there  were  fraudulent  circivm- 
ilanccb  attending  this  cafe,  without  making  it  adin;);';!;  >  h.n<:'c  f-'om  tlie  forgery,  or  bringing  the 
tru (tees  who  Wf  Fe  parties  to  the  Icafe,  and  to  whom  ii'.  \  ;;puteii,  before  the  court,  and  for 
want  of  tliii,  the  defeiidant's  counfel  objed.ed  to  the  ^alng  on  with  the  caufe.  Lord 

JUit  ilnc'ick!  fci'idi  as  there  k  ad  been  already  a  deer (tal  ordir^  »■ ,  :  .  <  i  io  try  the  fcrgcry.,  cr.d  hrciigbt  on 
■>  oiv  upon  the  iquUy  njcrycd  j  the  ot.ly  tntthod  to  ajj'ji  this  cafe  KvaSi  to  la  the  caufe  J}and  o-ver  find  to  allo  ta 
fh< pLiiutifi  crt  paying  the  ioffs  rf  tbidayy  to  hirigaJuppletKinial  bUlf  In  ivhich  be  viay  ihargethefiandy- 
t^nd  inakc  the  trufe.s  pur.i.'i,' 


Cafe  42. 

,1.C.  poft.  Z17. 
St-rnb. 

A  Kill  ch;u-ges 
forgery  in  a 


attending 


m  the  Time  of  Lord  Chancellor  Hardwicke. 
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attending  this  cafe  ;  but  the  phiintiff  does  not  by  the  bill  make     Jones  v. 
it  a  clear  and  difl:in6t  charge  from  the  forgery  j  and  befides^  Jones. 
prays  to  be  relieved  only  as  to  the  forgery. 

It  was  objedted  by  the  defendant's  counfel,  that  the  plaintiff 
cannot  go  on  upon  this  part  of  the  cafe,  becaufe  they  have  not 
put  it  properly  in  ilTue,  fo  that  the  defendant  has  had  no  oppor- 
tunity of  applying  his  defence,  or  giving  any  anfwer  to  the  pre- 
tended fraud  and  impofition  ;  and  befides,  if  there  is  any  fraud 
infilled  to  be  in  the  truftees,  who  were  parties  to  the  leafe,  and 
who  have  been  guilty  of  a  breach  of  truft  in  not  carrying  the 
trufts  into  execution,  the  plaintiff  ought  to  have  made  them  par- 
ties to  the  fuit- 

LoRD  Chancellor,  f  1 1 1  3 

This  caufe  has  been  brought  on  very  oddly  ;  and  the  obje6lion  An  objeaion  fox 
for  want  of  parties  comes  very  late  ;  for  the  rule  is,  that  it  want  of  parties, 
ought  to  be  upon  opening  the  proceedings,  and  before  the  merits  ^,ening  t'he^pro- 

are  difclofed,  ceedings,  and 

But  it  -is  frequently  known,  that  after  a  caufe  is  gone  into,  before  tiie merits 

1  1  11111  •  11    1        1      •    are  difclofed, 

^nd  even  thoroughly  heard,  yet  the  court  is  compelled  to  let  it 
ftand  over,  for  want  of  parties. 

Therefore  the  objection,  though  it  is  not  taken  in  time,  mufl  sir  yof.pb  Jc^ 

have  its  weight,  becaufe,  otherwife,  the  court  cannot,  on  the  '^y^  difmiHed  a 

one  hand,  do  juftice  to  the  defendant,  and  on  the  other,  Ifliould  ^!^.:^T.Tr,"!r?^ 

be  obliged  to  difmifs  the  bill,  which  is  never  done  nov/,  though  peal  Lord  Chan- 
it  was  attempted  by  Sir  Jofcph  Jekyll  formerly,  but  reverfed 

on  an  appeal  to  Lord  Chancellor /i///^ ;  and  fii  ice  that  time,  <ier:  and  ever 

caufes  are  ordered  only  to  Hand  over  on  paying  the  cofts  of  the  fjnce,  caufes  are 

day,  that  the  plaintiff  may  have  an  opportunity  of  making  pro-  p^er^nty^^^"'* 

per  parties   (l).  '  paying  the  cofts 

of   the  day, 

that  the  plaintiff  may  have  an  opportunity  of  making  proper  parties. 

In  this  cafe,  after  there  has  been  one  hearing  already,  and  an 
iffue  dire£led  to  try  the  forgery,  and  che  caufe  brought  on  upon 
the  equity  referved,  the  objedion  is  now  made  for  want  of  par- 
ties, and  not  before. 

As  here  has  been  then  a  decretal  order,  and  there  cannot  be 
a  new  examination  in  the  caufe,  as  it  is  clofed,  and  pubhcation 
paft,  all  tliat  I  can  do  to  afiift  this  cafe,  is,  by  giving  the  plain- 
tiff leave  to  bring  a  fupplemental  bill,  and  make  a  diitin6l  charge 
of  the  fraud,  and  the  truftees  parties. 

If  the  bill,   which  is  now  at  liearing,   had  been  properly  Had  biil 
framed,    that    is,  if  it  had  ftatcd  both  the  points  of  relief  ^^^"^^^^^^ 
plainly  and  clearly  ;  firft,  tlie  forgei  y  ;  and  then,  if  the  leafe  was  diftindliy,  the 
not  forged,  yet  that  it  was  fraudulciit ;  there,  though  the  plain-  plaintiff  might, 
tiff  had  not  prevailed  to  fet  aficle  ihe  deed  for  forgery,  he  might  ;;vhen  the  c.uie 

,  ■  r  _        ^  o    J  ^  o      came  on  upon 

liave  proceeded  on  the  point  of  the  fraud.  -  the  equity  re- 

ferved, have 

proceeded  on  the  charge  of  fraud,  though  he  had  failed  in  fetting  afide  the  deed  for  forgery^ 

(0  So  Aioh'.  ante  2  vol.  15.     G/vvvz    V'uk  etiarn  IFooicQch  Y,  King,  ante  I  vol. 
V.  Poole,  ^  Bro.  Par.  Ca.  122.     Scd-vUe  286. 
Slnjfonl  V,  C^ij)  jf  Uondon.  I  P,  U'\  428. 

H  3  Ire- 


fix 
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Jones  v.  I  remember  a  cafe  before  Lord  Macclesfield,,  who  direfted  an 
jofiEs.  Qn  the  forgery,  and  the  deed  being  found  not  to  be  forged 

my  Lord  Macclesfield  permitted  the  plaintiff,  when  it  came  an 

upon  the  equity  referved,  to  proceed  on  the  fraud,  becaufe  the 

charges  in  the  bill  were  diftin61:. 

But  here  there  is  no  other  fa6l  charged  but  the  forgery,  and  I 

mud  not  furprjfe  the  defendant,  who  had  no  notice  of  the  leafe, 

being  impeached  for  fraud,  and  therefore  is  not  prepared  with 

any  defence  as  to  the  fraud, 
t  1 1 2  3       It  has  been  obje£led,  there  Is  no  receipt  given  on  the  back 

of  the  leafe,  for  the  confideration  of  three  hundred  and  fifty 

potinds. 

But  it  is  not  very  ufual  to  give  receipts  for  fines  on  the  back 
of  a  leafe. 

Now,  it  is  infilled  by  the  defendant's  counfel,  the  truftees 
ought  to  be  made  parties,  that,  if  the  plaintiff  prevail,  the  defend- 
ant may  have  relief  over  againft  them  who  have  been  guilty  of  a 
breach  of  truft,  if  they  have  not  applied  the  350/.  towards  thq 
execution  of  the  truft. 

There  is  another  point  on  the  general  head,  which  intitles 
the  defendant  to  have  the  truftees  before  the  court,  and  that  is, 
if  the  defendant  fhould  appear  to  have  paid  the  truftees  the  three 
hundred  and  fifty  pounds,  as  he  infills  he  did,  and  it  is  no 
anfwer,  to  fay,  that  the  defendant  ought  to  have  brought  a  crofs 
bill. 

For  when  a  pevfon  brings  a  bill  to  fet  afide  a  deed  for  forgery, 
fraud,  and  impofition,  it  is  his  bufinefs  to  have  all  proper  parties 
before  the  court,  and  the  defendants  are  not  obliged  to  bring  a 
crofs  bill. 

As  this  bill  is  framed,  the  defendant  was  excufable  for  not 
making  his  obje£l:ion,  for  want  of  parties,  fooner,  and  there- 
fore I  ihall  dire£l  the  caufe  to  ftand  over,  and  the  plaintiff  to 
pay  the  cofts  of  the  day,  and  thereupon  leave  him  at  liberty 
to  bring  a  fupplemental  bill,  and  to  make  the  truftees,  or  the 
reprefentatives  of  them,  parties^  who  joined  in  the  leafe  of 
the  firft  of  September  1716,  and  his  Lordftiip  directed  accords 
ingly. 


Cafe  43.         The  Atiorftey  General  \'cx(u$  M'dnery  July  x8,  1744,  at  the 

Rolls. 

F^'TuS'xiL    J^^^  ^'^^^i  amongft  other  legacies,  "  gives 

vvUlofy/.  "  to  three  truftees,  eight  thoufand  pounds  upon  truft,  that 

was  to  be  paid  cc  they  fhould  difpofe  thereof  in  the  purchafe  of  lands  of  in- 
eftate?andhe  is      heritance  in  fee.fimple,  to  be  fettled  to  the  ufe  of  her 

coiuin^^c^iicy  ha^^^^  onwhich  be  v/as  to  take,  this  cafe  is  within  the  general  rule,  and  ought  to  finJ^ 
in  favour  oV  the  heir  at  law  (i). 


in  favour  of  the  heir  at  law  ^ij. 

(l)  Proiofe  V.  Ahingdotty  antCy  I  vol.  482.  Fan  V. 
Bcjccit  v.  CnUQiii  aritey  l  vol.  555, 


Cliirh)  ame,  I  vol.  5^2, 
^'grandfpn 
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grandfon  Thomas  Milner,  and  the  heirs  of  his  body ;  and  for  TheATTOR- 

default  of  fuch  ifllie,  direfted  the  truftees  to  convey  the  ''JJjv^ilne*^ 
**  fame  to  the  Drapers  Company,  upon  truit  that  they  fhould 

withiri  three  months  after  the  eftate  fliould  be  conveyed  to 

them,  hy  mortgage^  or  fale  of  fame  part  thereof^  raife,  and 
*'  pay  to  Edward  Lynch,  her  nephew^  tivo  thoufatid pounds^  which 

JJje  bequeathed  to  hhn^  in  cafe  of  the  death  of  her  grandfon  ivithout 
**  ijfue  ( i) ;  and  that  they  lliould  difpofe  of  fo  much  of  the  rents 

of  fuch  eftate,  after  payment  of  the  two  thoufand  pounds,  as 
"  fhould  be  neceflary  for  purchafmg  a  convenient  piece  of  ground    p  i  l 

for  a  charity,  and  till  the  purchafe  could  be  made,  the  interell  ^ 
^*  of  the  money  was  to  go  as  the  profits  of  the  land :  and  by  her 

codicil  taking  notice  fhe  had  given  iix  thoufand  pounds  to  the 

charity,  (he  thereby  gives  only  five  thoufand  pounds." 

(2)  Edward  Lynch  died  the  29tli  of  Jpril^  ^ 73^?  ^"^^  -^^''^^ 
was  adminiHrator  to  him, 

Thomas  Milner  the  grandfon  died  in  Mayy  1742,  under  the 
age  of  twenty-one,  and  without  iflue. 

The  queftion  now  was,  Whether  this  legacy  of  two  thoufand 
pounds  was  lapfed,  as  Edward  Lyjich  died  before  the  contin- 
gency happened,  or  whether  it  is  tranfmiflible  to  his  reprefcnta- 
tive. 

It  was  infifted  on  for  the  reprefentative  of  Lynch,  that  though 
the  fund  out  of  which  this  legacy  is  payable  is  to  be  confidered  as 
land,  and  the  legacy  a  charge  upon  it,  yet  with  regard  to  the 
legatee  it  muft  be  looked  upon  as  a  fum  of  money :  upon  the 
falling  out  of  the  contingency  that  it  verted,  and|was  confequent- 
ly  tranfmiffible,  and  for  that  purpofe  the  following  cafes  were 
cited,  Eames\tYi\i%  Hancock^  the  19th  of  Eebriiary,  ^742  (3), 
before  Lord  Hardwicke^  Pinbury  verfus  Ellin,  i  P.  Wms.  56'^, 
King  verfus  Withers,  Trin.  term,  1735,  Caf.  in  Lord  Talbofs 
time,  T17.  Buckley  verfus  Stanlake  at  the  Rolls,  the  6th  of 
December,  2  F<?///r.  347. 

For  the  heir  at  law  and  adminlftrator  of  Milner  the  grandfon, 
it  was  infifted  that  the  queftion  depends  upon  the  nature  of  the 
devife  itfelf ,  and  the  rule  of  the  court  falling  in  with  the  difpo- 
fition  that  is  made:  for  this  is  a  pecuniary  legacy  to  be  railed 
and  paid  out  of  land,  and  the  conftimt  rule  is,  that  if  the  legatee 
does  not  furvive  the  time  of  payment,  it  cannot  be  raifed  for  his 
reprefentative  :  this  it  was  faid  was  undeniably  the  cafe  with  re- 
gard to  portions  ;  and  there  is  no  difference  where  the  legacy  is 
given  to  a  child  or  a  ftranger.  In  fupport  of  which  was  cited  Hall 

(1)  Thefe  words  in  Italics  are  omitted  "  ner  the  grandfon;  but  in  cafe  he 
in  die  Regifter's  book,  though  it  is  evi-  "  (hould  die  without  iiTue  and  without 
cent,  that  the  chief  point  in  the  cafe  "  aliening  it,  then  as  between  the  rela- 
vvas  determined  upon  this  part  of  the  "  tors  and  Edn.v ay d  Lynch ^  it  was  to  be 
v^i  ^  confidered  as  a  legacy  of  7000/.  After 

(2)  There  was  a  former  decree  in  "  this  decree  the  fair  abated  by  the  death 
this  caufe,  which  declared  as  to  the    *'  of  Edward  Lynch. ''^ 

8000/.  that  it  was  to  be  confidered  as       (3}  j^?iie,  z  vol.  507.  S,  C. 
a  legacy  of  8qoq/.  with  refpeftto  Mil- 

H  4  verfus 


CASES  Argued  and  Determined 


The  Attor-    verfus  Terry  ^  ^November,  1738.     Vm  and  C/arke,  21  ^/^/j'^ 
""V.UiL^z^!^  1730.  both  before  Lord  Hardwlcke-,  for  the  ift  vide  i  Tra.  Au 
kyns  502.  and  for  the  laft  vide  i  Tra.  Atkytis  510. 

MiiJIer  of  the  Rolls  [Fortefciie),  He  Itated  the  words  of  the 
will,  and  then  faid  the  only  queilion  upon  it  was  between  the 
reprefentative  oi  Ediuard  Lynch^  and  the  heir  at  law,  whether 
this  two  thoufand  pounds  ihall  fink  into  the  real  eftate  or  go  to 
the  reprefentative  of  Lynch, 

The  former  decree  does  not  determine  this  queftion,  but  de-- 
clares  the  devife  over  to  Lynch  is  not  upon  too  remote  a  contin- 
gency but  his  death  happening  in  the  life-time  of  Thomas  Milner 
the  grandfon,  and  before  the  contingency  fell  out,  brings  on  the 
prefent  point. 

f  114  ]  It  muft  be  firfl  confidered,  whether  this  two  thoufand  pounds 
ought  to  be  looked  upon  as  given  out  of  a  real  eftate. 
Money  d'lreaed  -^'^^^  cxprcfs  devifc  is,  that  eight  thoufand  pounds  fliall  be  laid 
to  be  laid  out  in  out  in  land,  and  vefted  in  truftees  for  the  feveral  ufes  mentioned 
eT-''^A*and"and  '  ^^^^  "^^^^^  *  ^''^^  ii'^tent  of  the  teftatrix  was,  that  it  fliould  be  fet-- 
thelntereil  "-oes  ^^^^^  '^s  land;  and  it  is  the  conftant  rule  of  the  court  that 'when 
as  the  promts  mouey  is  directed  to  be  laid  out  in  land,  it  fhall  be  confidered  as 
tur"  haff  ^     ^^^^^  ^  ^  ^ '  intereft  is  direded  to  go  as  the  profits  of  the 

land  would  till  a  purchafe  made. 
Itcmnotbe  '  It  is  faid,  though  this  fhould  be  looked  upon  as  land,  with 
coniideredas  regard  to  the  heir  at  law,  yet  as  to  the  legatee  it  fliould  be  con- 
I^ThTk-afi'e  fidered  as  money,  but  I  think  that  cannot  be  in  this  cafe,  be- 
becaufe  tiie  will  caufs  the  tcftatrix  dire£f  s  it  fliall  be  raifed  by  mortgage  or  fale, 
direfts  itfhaiibe  y/hich  fhews  it  muft  be  out  of  land :  and  the  determination 
^^f'^e'o^fa"]^^'  T^'^^^  be  the  fame  with  refpe61:  to  the  legatee  as  to  the  heir  at 
which  ibewit  law :  the  heir  at  law  will  indeed  have  the  advantage  of  it, 
niuft  be  ou:  ot  j  q£  opinion  it  mull  be  confidered  as  if  to  be  raifed  out  of 
land.  .     .       ^  .  . 

The  fecond  queftion  is.  Whether  this  is  fuch  a  legacy  as  ought 
to  go  to  the  reprefentative  of  Edward  Lyuchy  or  fmk  in  the  real 
dilate  for  the  benefit  of  the  heir  at  law'? 

It  is  infifted  by  Mr.  HHPs  counfel,  that  this  is  a  vefted  legacy 
in  Lynch,  and  that  though,  he  died  before  Thomas  Jl/Iiiner,  it  ought 
to  go  to  his  reprefentative  j  the  words  of  the  will  are,  that  the 
Drapers  Conipariy  fhall  raife  by  mortgage  or  fate  if  Thomas  JS'lilner 
die  without  ifue^  ^c. 

The  conllant  rule  of  confrrudion  is,  that  if  a  leijacv  is  e;iven 

vVhc.ro  3  qcYife  ,     ,  ,         .  ,  .  .     ,  1  '  1 

5s  annexed  to  a        ^'^^  legatee  to  be  paid  at  a  diitant  time,  as  it  depends  upon  the 

Jcgacy,  irthe     piiymcut,  and  not  the  legacy,  it  lliall  veft but  if  the  devife  is 

peiiondics  i^e-    ^^^j.  aiji^iexed  to  tlic  time  but  the  lepacy,  in  that  cafe  if  he  dies  be^ 

^orethe  time        .         ,        .        .  .    .       ,     ^,^\  /  * 

comes,  itis  lapf.  lorc  that  tm:^e  is  come,  it  is  alapied  legacy  (2j. 

cd  ;  but  if  given 

roa  legatee,  and  to  be  paid  at  a  futvirc  tinrje,  thcre_j  as  it  depends  or:  the  payn:ient^  and  not  the  legacy^ 
ihall  veil  immediately. 

(l)  Vide  Trfla-ivney  v.  Booth,  a'lfe,  (2)  Vide  Loivthcr  v.  Condon,  antCy 
2  vol.  307.    Guidoi  V.  Giddot,  foji.  254,    %  vol.  128.    Seaman Colluis^  poJL  319, 


In  the  Time  of  Lord  Chancellor  Hardwicke, 
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As  to  this,  it  IS  plainly  not  given  till  after  the  death  of  The  At  tor - 

V:'homas  Milner  without  ilTue,  becaufe  the-  eftace  was  given  to 
the  Drapers  Company  t^pon  his  death  ivithmt  ifftie,  fo  that  the  cftatcV- 
time  feems  to  be  annexed  to  the  legacy,  and  not  given  in  ge- devifcd  tothe 
neral  to  be  paid  upon  that  contingency :  and  I  am  not  clear  Drapers  Com- 
whether  that  would  be  fuch  a  vefted  legacy  as  would  go  to  the  S^oriVdeath 
re  prefentative.  of  T.  M.  with  ^ 

outiffuc,  and 

the  legacy  to  £.  L.  upon  the  fame  event,  the  time  feeir.s  to  be  annexed  tothe  legacy,  and  not  given  in 
general  to  be  paid  upon  that  contingency. 

But  I  ihall  confider  it  as  if  it  was  a  legacy  given  to  him,  but  to  [115] 
be  paid  at  a  diftant  time. 

In  that  light  the  queftion  will  be,  Whether,  as  it  is  to  be  paid 
out  of  a  real  eftate,  and  not  out  of  a  perfonal  eftate,  the  repre- 
fentative can  take  ? 

The  general  rule  is,  that  if  it  was  to  be  paid  out  of  a  perfonal 
eftate,  it  would  be  a  vefted  legacy  and  tranfmiftible :  but  as  far 
as  it  is  to  be  paid  out  of  land  it  will  have  another  conftru6lion, 
and  will  fink  into  the  land  for  the  benefit  of  the  heir  at  law;  and 
the  rule  of  the  ecclefiaftical  law  is  followed  as  to  its  being  vefted 
though  to  be  paid  at  a  future  day,  if  it  is  payable  out  of  the 
perfonal  eftate. 

In  Chandos  verfus  Talbot,  2  P.  Wms.  61  o.  Hall  verfu? 
Terry  (i),  upon  a  devife  out  of  land  the  legacy  was  decreed  to 
be  void. 

In  Va?j  verfus  Clark  (2)  it  was  decreed  not  to  be  raifed,  though 
given  out  of  a  mixed  fund. 

Atkins  verfus  Hiccocks  (3)  was  indeed  by  way  of  portion,  and 
to  be  paid  upon  marr-iage,  and  therefore  not  quite  fo  ftrong  for  the 
j'prefent^urpofe. 

With  regard  to  childrens*  portions,  the  rule  of  the  court  has 
been,  that  Vhere  the  child  dies  before  it  becomes  payable,  it 
ftiall  fink  into  the  land. 

Pawlet  vtxiw^  Fawlet  (4),  Tates  verfus  Fettyplace  (5),  are  to 
that  purpofe. 

And  if  the  rule  is,  that  a  legacy  out  of  land,  given  as  a  por-  if  a  child,  who 
tion  to  a  child  who  dies  before  the  contingency  happens,  fhall  c;o  has  a  legacy  pay^ 
to  the  licir,  and  not  to  the  reprefentative  of  the  child,  J  think^'it  Ji%7f,^e  Ihf 
is  much  ftronger  where  the  legacy  is  given  to  a  ftranger  payable  contingency  hap^ 

put  of  land,  pens,  it  goes  to 

the  heir  5  a  for  s 
tlorl  where  It  Is  given  to  a  ftranger. 

Several  cafes  have  been  cited  to  fliew,  that  the  court  upon 
many  occafions  varied  from  this  general  rule. 

King  and  Withers  (6)  is  the  cafe  of  the  greateft  authority,  and 
molt  relied  on. 


(1)  A?ite  I  vol.  502.  S.  C, 

(2)  Ante  I  vol.  512.  S.  C, 
(^j  Ante  1  vql.  500.  §.  C\ 


(4)  I  Vern,  204.  S.  C.  2  Vent.  366. 

(5)  2  /^m/.  416.  S.  C. 

(0)  Qa.  tm^,  Talh.  117.  S.  C. 


But 


115 


CASES  Argued  and  Determined 


J 

'rel 

'  tio 
ik 
rer 
to 

vidi 
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The  Attcr-       But  thcrc  IS  a  claufe  in  that  will  which  fhews  the  3500/.  ad^ 
^v^MiuNiR,^  cUtional  portion  was  to  be  paid  in  all  events  whenever  the  con- 
tingency ftiould  happen,  and  the  lands  were  chargeable  with  it 
whenever  it  became  payable. 

And  there  Lord  Chancellor  faid  it  was  different  from  all  the 
cafes  cited  with  regard  to  childrens'  portions  :  for  in  thofe  the 
[  u6  ]  children  died  before  it  became  payable,  and  before  they  wanted 
it  J  kere  fhe  had  both  married,  and  was  of  age,  and  his  Lord- 
fhip  did  not  controvert  the  general  rule  where  the  death  hap-, 
pens  before  the  portion  becomes  payable.  This  was  to  go  in 
addition  of  the  portion,  and  might  advance  her  in  marriage,  as 
the  hufband  might  look  upon  that  contingency  as  part  of  her 
fortune.  - 

Therefore  this  is  different  from  the  prefent  cafe,  becaufe  Ed^ 
ward  Lynch  did  not  live  till  the  time  when  it  was  dire£l:ed  to 
be  paid;  that  was  the  cafe  of  a  child's  portion,  Edward  Lynch 
is  quite  a  ft  ranger,  and  the  confideration  of  marriage  is  not  aa  jjji;„, 
ingredient  in  the  caie 

Pinbury  and  Elkin  (i),  and  the  cafe  in  2  Ventris  (2),  were  *y 
legacies  payable  out  of  perfonal  eftate,  and  not  out  of  landj  and 
therefore  are  no  authorities. 

Bulkley  verfus  Sfanlake  was  a  devife  out  of  land,  a  re£l:ory  for  [^j^ji 
lives,  and  it  was  decreed  there  the  legacy  fhould  be  paid  •,  but 
it  differs  from  thig,  becaufe  the  wife  by  will  devifed  the  fame  ^^^^ 
eftate  to  new  truftees  to  difpofe  of  for  the  beft  price,  and  to  payj 
the  debts  and  legacies  of  her  hufband  not  paid  before  her  death  :j  j^^^^j 
She  had  the  fole  right  to  the  rectory,  and  fhe  gave  it  upon  that{j|jg|jj 
particular  truft ;  it  could  have  no  other  conftru£lion  but  that,  jj^j^ 
and  it  muft  be  paid  to  the  reprefentatives  of  the  legatees,  as  they  y^^^ 
were  dead  before  her  devife,  though  fubfequent  to  that  of  her  fy^ 
hufband's. 

In  Eames  verfus  Hancock  (3)  there  was  a  claufe  of  entry,  and  ^\^^\ 
it  was  decreed  not  to  be  a  lapfed  legacy,  but  that  it  fhould  go  j^- 
to  the  reprefentative  of  Elizabeth  :  but  the  giving  the  power  o^ 
entry  was  as  much  as  giving  a  term  of  years  till  payment,  an 
was  a  chattel  intereft  that  fhould  go  to  the  executors 


ircbfe 


The  prefent  cafe  does  not  come  within  any  of  the  cafes  cite(  ^]^^ 


to  diftinguifli  it  out  of  the  general  rule  ;  and  though  it  is  fuc 
a  legacy  as  might  be  vefted  in  Edward  Lynch ^  and  fuch  as  woul 
go  to  his  reprefentative  if  it  was  to  be  paid  out  of  perfona 
eftate,  yet  as  this  is  to  be  paid  out  of  a  real  eftate,  it  is  with 
in  the  general  rule,  and  ought  to  fink  in  favour  of  the  heir  a 
law  (4) 


(1)  \  P.JV.  5615.  S.  C.  to  him  by  the  will  of  the  faid  teflatrix|ttll3ti 

lotliei 


(2)  Jyiott.  1  Fent,  347.  and  that  the  fame  ought  to  be  confide 

(3)  ^^nte  2  vol.  507.  S.C.  ed  as  belonging  to  Robert  Mdtier  as  hei 

(4)  His  Lordfhip  doth  declare,  that  at  law  and  adminiih'ator  of  Thomas  Mi 
the  reprefentative  of  Edward  Lynch  is  7ier  the  late  infant  deceafed.  Re^>  Lib* 
not  entitled  to  the  2000/.  bequeathed  1743.  fol.  619. 


luclioft 
itpurp( 

lator's  I 
to  lias  t 
came 


l"Wi 
'tune, 
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Uvedak  verfus  Uvedale^  July  20y  1 744.  Cafe  44. 

'  f^AMES  JJvedale  made  his  will  dated  the  2 2d  of  Fe-  J-V^-  hyhU 
^  J   bruary  1736,  therein  reciting,  that  he  had  by  leafe  and  ^eltf  to'bc 


rents,  tsfc.  of  the  faid  lands,         during  her  life,  according  to  be  equally 


to  the  deeds,  and  after  her  death  ivills  that  the  fame  fjould  be  ^^'^^^^^^^^^^ 
^  fold^  and  the  money  arifing  by  fale  thereof,  to  be  equally  di-  other  perfons  5 
'  vided  between  his  nephew  Robert  Uvedale,  and  five  other  per-  the  bill  is 

fons,  fhare  and  lhare  alike,   and  in  cafe  of  any  of  their  tidow  forV^^ 
^  deaths  before  the  fale,  their  fhares  to  go  to  their  children,  faic ;  R.  u.  is 
and  if  no  children,  to  be  at  their  own  difpofal."  an  infant  a.d  as 

^  hjir  atlawtoths 

tcftator  had  tne 

gal  Intereft  in  the  eftates-  Hyoiigh  the  uJuaJ  fraB'ice  is  for  the  parol  to  demur  till  the  irfant  come  of  age^ 
t  it  being  for  his  intceji  that  itjhould  be  Jold,  and  as  in  this  cafe  there  tvas  a  truft  to  be  performed,  and  the 
mrt  €an  fee  to  a  proper  application  of  the  money  y  Lord  Hardivicke  decreed  a  fale.,  but  declared  at  the fame 
me  he  did  not  mean  by  this  dire^iion  to  break  in  upon  the  rule  of  the  parol  demurring. 


foi 


The  bill  was  brought  by  the  widow  of  the  teftator  to  have 
le  real  eftate  of  James  Uvedale  fold,  or  fo  much  thereof  as  fliall 
e  fufficient  to  fatisfy  the  plaintiff's  demand. 

The  plaintiff  had  fifteen  hundred  pounds  to  her  fortune,  and 
efore  marriage  James  Uvedale  the  hufband  covenanted  with 
ruftees  that  he  would  pay  to  them  fifteen  hundred  pounds  (i), 
3  be  laid  out  in  the  purchafe  of  lands  for  her  jointure. 

He  in  his  llfe-|:ime  (2)  laid  out  money  to  the  amount  of  two 
loufand  eight  hundred  and  fifty-one  pounds,  in  the  purchafe 
f  lands,  and  makes  a  fettlement  of  thefe  lands  on  the  plaintiff 
her  jointure  (3). 
The  plaintiff  after  her  hufband's  death  refufed  to  enter  on 
le  jointured  eftate,  but  infifled  that  the  teftator  had  made  the 
urchafe  for  his  own  convenience,  without  the  confent  of  her 
■^I'uftees,  and  that  fhe  was  not  obliged  to  accept  the  lands  fo 
urchafed  in  performance  of  the  articles,  but  that  they  ought 
)  be  fold,  and  the  money  arifmg  thereby,  together  with  fo 
luch  of  the  teflator's  perfonal  eftate  as  would  be  fufficitnt  for 
lat  purpofe,  fhould  be  laid  out  in  purchafe  of  other  lands, 
y  The  defendant  Robert  Uvedale,  01  e  of  the  devifees  of  the 
^i^^'  iflator's  real  eflate,  is  an  infant,  and  as  heir  at  law  to  the  tef- 
[leirallitor  has  the  legal  intereft  in  the  eftate. 

It  came  on  before  the  Chancellor  on  exceptions,  and  it  was     [  I18  ] 
lowed  by  all  the  parties  to  be  for  the  intereft  of  the  infant  that 
le  eftate  fhould  be  fold  ;  but  the  doubt  was,  whether  accord- 
)5i](ier|ig  to  the  rule  of  the  court  it  can  be  dire£led,  for  the  practice  is 
;ihei|)r  the  parol  to  demur  till  the  infant  comes  of  age. 

,.    (i)      Which  with  1500/.  thewife's       (2)  And  after  the  marriage. 

1 fortune,  the  trailees  were  with  the        (3)  The  plaindf  was  a  party  to,  and 
wife's  confent  to  hiy  out  in  the  pur-    executed  this  deed, 
feliafc  pf  lands  for  her  jointure.'* 
F  L0R» 


c'lteii 

ifucli 

.VOlild 


fiatnl' 


Ii8  CASES  Argued  and  Determined 

UvEf)ALEy.      Lord  Chancellor, 

UyEDALE.  rpj^g  principal  queftion  is,  Whether  the  court  can  decree  a 
fale,  or  whether  the  parol  mujl  demur^  till  the  defendant  Robert 
Uvedale  the  infant  comes  of  age. 

Now  this  is  extremely  defirable,  if  it  can  be  attained,  and 
the  court  will  go  as  far  as  pofiible  to  do  it :  and  I  am  in  hopes 
the  court  may  come  at  it  in  the  cafe  before  them. 

The  will  takes  the  lands  to  be  fettled,  but  the  fettlement  will 
not  alter  the  cafe ;  for  though  it  gives  an  eftate  for  Hfe,  it  does 
not  break  the  defcent :  for  it  is  not  material  whether  the  infant 
takes  an  immediate  inheritance,  or  expedant  upon  an  eftate  for 
life,  for  the  court  can  decree  a  fale  of  a  reverfion,  as  well  as  of 
an  eftate  in  poflefnon. 

Now,  if  this  had  been  a  devife  of  a  remainder  or  reverfion  to 
truftees  to  fell,  the  difficulty  would  have  been  removed,-  for  the 
court  then  would  have  dire£l;ed  them  to  fell,  and  given  the  infant 
a  day  to  fliew  caufe. 

But  this  is  not  the  cafe,  for  the  eftate  is  defcended  on  him 
and  he  has  taken  the  legal  eftate  by  defcent,  fubjed  to  the^ 
purpofes  of  the  truft  (i).  1  J 

The  wife  renounces  the  eftate  for  life,  under  the  will,  whichf 
will  put  this  out  of  the  cafe    the  words  after  her  deceafe  wer 
not  put  in  to  poftpone  the  fale. 

But  the  queftion  ftill  recurs,  Whether  the  eftate  may  b 
fold  when  it  is  upon  the  bill  of  a  fpecialty  creditor  prayed  to 

The  plaintiff's  bill  is  not  merely  for  the  fatisfaclion  of  a  fpe#T^ 
cialty  debt,  but  for  the  performance  of  a  truft  likewife,  iv  ( 

But  this  wiU  not  alter  the  cafe,  for  ftill  it  is  as  to  the  infani 
a  demand  for  payment  of  a  fpecialty  debt.  fAtl; 

What  diftinguifhes  it  from  the  ^common  cafe  is,  that  here  T^rell 
a  fpecialty  creditor,  who  is  intitled  to  a  fatisfa£lion  out  of  thdlW'  tli 
real  eftate,  before  the  truft  for  the  fale  can  be  performed.         1  . 
And  the  cefun  que  irufs  are  likewife  intitled  to  have  this  eftate  ir^e  4 
C  J'  ^9  3     fold,  and  the  court  is  only  to  take  care  to  have  the  money  arifin 
from  the  fale  properly  applied. 

I  go  upon  this,  that  it  may  be  remembered  I  do  not  give  this 
dire&ion  to  break  in  upon  the  rule  of  the  parol  demurring  for  an 
infant  (2),  that  as  here  is  a  truft  (3)  to  be  performed,  I  think  1''" 
may  decree  a  fale  (4),  as  here  the  application  of  the  money  ij 
wliat  the  court  is  principally  to  take  care  of  in  this  cafe. 

The  fam  of  three  thoufand  pounds  arifmgfrom  the  fale  muf 
be  dire£led  to  be  laid  out  in  the  purchafe  of  lands,  to  be  fettlet 
to  the  ufes  in  the  articles. 


icie 


'f2 


fctto 


iitoris( 
ctlierl 
But  til 
!j  \\ 
I  reaffli 


cilt. 

»nulie],: 

heir  in  whom  the  legal  eftate  is  vefted,  (4)  And  that  the  decree  be  binding  \^^^\^^ 
as  a'truaee.    See  Mr.  Hur-ravsh  note    on  the  infant,  _  unlels^  he  (hew  caufe  ^t|f '^^^^^ 


(I)  Equity  in  this  cafe  confiders  the  (3)  V'ule  Creed  v.  Col^ille,  i  Vern 
lands  as  bound  by  the  trult,  and  the  173. 


10  Co  Lift  under  fol.  114.  a.  the  contiary  v,uthin  fix  months  after  h 

(2)  Chaplin  v.  Chaplin,  3  P-  IV.  368,    comes  of  age. 
Startk  V.  Cvtton,  Ca.  kmp,  Wb.  Auothe 


in  the  Time  of  Lor  J  Chancellor  Hard^vicke.  ii^ 

Another  queftion  is,  Whether  the  executor  can  be  allowed   Uvedale  v. 
liscofts  of  this  fuit.  Uvedale. 

The  rule  of  law  is,  that  wherever  an  executor  is  fued  for  a  v/here  a  debt  of 
lebt  of  a  teftator,  the  courts  of  law  look  upon  it  as  an  unjuft  eo^vc^cd^lglinft 
lefence,  and  give  cofts  de  bonis  pvopnis  \  but  in  equity  it  is  an  executor  at 
[ifcretionary,  whether  they  will  make  an  executor  pay  cofts  or  ^^^^V^ 
10 ;  and  though  this  may  be  an  unfortunate  cafe  to  the  execu-  |',.^^"vj  butln 
or,  yet  he  muft  confider  with  himfelf  before  he  applies  for  the  equity  difcre- 
jrobate  ( i ),  for  afterwards  he  muft  take  the  event ;  and  this  ^l^""']}^^^^ 
ourt,  though  the  fpecialty  creditor  fweeps  away  the  whole  per-  him  pay  cofts 
bnal  eftate,  will  not  let  the  executor  reimburfe  himfelf  his  cofts  or  not. 
lut  of  the  real  eftate  of  the  debtor,  to  the  prejudice  of  his 
leir  at  law. 

The  perfonal  eftate  is  apprehended  to  be  deficient  to  fatisfy 
he  fpecialty  debt,  but  if  the  perfonal  aftets  are  more  than  fuf-  ■ 
icient  to  pay  this  debt,  the  executor  may  then  have  his  cofts  out 
•f  the  refidue  (2). 

(l)  Hitmphrev  v.  Morfe^   ante  2  vol.        (2)  The  coniideration  of  the  defend- 
.08.    Fide  etiam  Himphrys  v.    Moors^    ant's  cofts,  was  referved  generally  'till  _ 
nte  2  vol.  £oS.  notr,  after  the  Mailer's  report.    Reg,  Lib,  B, 

1743.  fol.518. 


Slag  vcrdxs  PunUr,  Jidy  22i  I744»  Cafe  45, 

UPON  exceptions  to  a  Mafter's  report  for  not  allowing 
60/.  for  the  teftator's  funeral: 
Lord  Chancellor, 

At  law  where  a  perfon  dies  infolvent,  the  rule  is,  that  no  Though  at  law, 
lore  ftiall  be  allowed  for  a  funeral  than  is  neceflary,  at  Srft  only  ^t'Tml fven°^ 
;oj-.  then  5 /.  and  at  laft  10/.  (i).  his  executor  will 

he  allowed  no 

lore  for  his  funeral  than  is  neceffary,  yet  If  he  is  led  Into  a  greater  e^pence  on  this  account,  by  feeing 
rge  legacies  left  by  the  will,  which  induced  him  to  think  the  eftate  was  folvent,  this  court  will*aot 
Iheic  to  the  rule  laid  dowa  at  law  that  he  muft  not  exceed  lo/, 

I  have  often  thought  it  a  hard  rule,  even  at  law,  as  an  exe- 
utor  is  obliged  to  bury  his  teftator  before  he  can  poflibly  know 
dicther  his  aflets  are  fuiTicicnt  to  pay  his  debts. 

But  this  court  is  not  bound  down  by  fuch  ftrict  rules,  efpe-  [120] 
tally  when  a  teftator  leaves   great  fums  in  legacies,  which 
t  a  reafonable  ground  for  an  executor  to  believe  the  eftate  is 
)lvent. 

As  this  is  the  cafe  here,  I  am  of  opinion  that  fixty  pounds  is 
ot  too  much  for  the  funeral  expence,  efpeciallv  as  the  teftator 
ad  direflcd  his  corps  ftiould  be  buried  at  a  church  thirty  miles 
om  the  place  of  his  death  ;  and  befides  there  is  ftill  another 
^ate  to  be  fold,  fo  that  it  is  not  clear  that  there  will  be  any 
eficiency ;  and  on  thefe  clrcumftances  his  Lordniip  allowed 
le  exception  ro  the  Mailer's  report  (z). 


(0  f"Uc/^o/^,  249.    (2)     As  to  ilie  fum  of  54//'  Rc^.  Lib,  B.  lyjj./ol.  559, 
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Cafe  45.  J^ff^'^^^  verfus  Jeffreys y  Trimly  Term^  16  Geo»  2, 


louiid 


^.  by  his  win  '^l"^  H  E  queflions  in  this  caiife  arofe  upon  the  will  of  one  : 
bequeaths  to  his  James  Jefrepy  dated  the  iithof  June  I7^4>  in  which  i 

two  daughters  .1     r  11       •         i     r  I 

^nn  and  Eli^ca-  ^as  the  foUowmg  claule.  ^  I 

^f/A  1702  /.  3        "  Lnprimis^  to  my  two  daughters  now  in  Dantzich^  Ann  Loiuf<t  % 

bink'of'"  "  ^^^^  Elizabeth  Jeffreys y  I  give  and  bequeath  two  ' 

England,  and        thoufaud  fcven  hundred  and  two  pounds  three  fhillings,  ca-  ^ 

2000/.  fteriing  ««  pifal  ftock  in  the  bank  oi  England^  and  two  thoufand  pounds  | 
'"^'inliyhEaJl      fterling  capital  ftock  in  the  Englijh  Eaji  India  Company,  tobe  j'"^? 

India  company,  "  equally  divided  between  them.  !  ' 


m 

fcow 

iiiii 


to  be  equally  di- 

•vioed  between  them;  after  making  his  will  he  fold  70a/.  35.  of  the  banlc  ftock.    The  court  held  that 
the  tejiator  having  the  Jiock  at  the  time  he  made  hisivilly  he  meant  to  give  that  very  individual  Jiock,  and  the 
£aU  of  part  afterwards  was  an  ademption  pro  tanto  (i). 
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At  the  time  of  making  his  will  he  had  2702  A  3  bank'i 
flock  and  2000  /.  Eajl  India  ftock,  but  before  his  death  fold 
feven  hundred  and  two  pounds  three  fhillings  of  the  bank  ftock^ 
fo  that  the  teftator  at  the  time  of  his  death  had  only  2000  /* 
bank  ftock,  and  2000/.  EaJI  India  ftock. 

The  bill  was  brought  by  the  daughters  and  legatees  againft 
the  widow  and  executrix  of  the  teftator  (who  was  a  fecond 
W'ife  of  the  teftator,  and  by  v/hom  he  had  left  other  children,  and 
devifed  to  them  the  whole  refidue  of  his  perfonal  eftate},  charg-v 
ing  that  the  teftator  had  received  20,000  /.  and  upwards  of  theif  .j 
mother's  eftate  and  that  what  he  had  devifed  to  them  was  thef'"'/^ 
whole  provifion  made  by  him  for  the  plaintiffs,  and  prayed  that 
they  might  be  decreed  to  have  the  benefit  of  tliis  devife,  and  that 
the  executrix  might  -be  directed  to  purchafe  out  of  the  other 
affets,  which  were  very  confiderable,  enough  to  make  up  the' 
deficiency  in  the  bank  ftock  of  the  feven  hundred  and  two 
pounds  three  fliiliings. 

Againft  this  the  defendant  the  executrix  infifted,  that  the 
fale  of  this  ftock  by  the  teftator  in  his  life-time  was  an  ademp- 
tion of  the  devife  pro  tanloy  and  by  her  anfwer  fet  forth  that 
the  plaintiffs  had  very  large  portions  left  to  them  by  their 
grandmother,  one  Mrs.  Colmer  with  whom  the  plaintiffs  liv- 
ed at  Da?if-z.ich  ;  that  the  teftator,  their  father,  had  been  at 
£  131  3  great  expence*  in  bringing  the  plaintiffs  from  Dantzick^  and 
in  a  caufe  in  this  court  for  recovery  of  what  was  fo  left  to 
them  *,  and  upon  the  hearing  of  that  caufe  it  was,  amongft 
other  things,  referred  to  a  Mafter  to  ftate  what  was  fit  to  be 
allowed  for  the  plaintiffs'  maintenance  for  the  time  paft  and  to 
come,  and  that  tlie  Mafter  by  his  report  allowed  a  fum  of  up- 
wards of  400/.  for  the  further  expences,  and  the  maintenance 
of  the  plaintiffs  ;  but  when  the  caufe  came,  on  again  upon  the 
Mafter's  report,  it  was  referred  back  to  the  Mafter  to  ftate, 
whether  the  father  was  not  in  circumftances  to  maintain  his 
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(1)  Fide  Purfe  v.  Sfiaoliiti  dnte  I  vol.  414,  and  the  note  to  that  cafe. 

children, 


in  tiie  Time  of  Lord  Chancellor  Hard^icke  izt 

Kildren,  and  in  what  manner  the  Mafter  had  computed  ths    Jf^fxeys  ^. 
howance,  but  nothing  further  was  done  in  that  caufe  ;  and  J*'^^*^*' 
low  the  defendant  infifted  to  have  this  money  deduced  from  the 
laintifis'  legacies. 

Majler  of  the  Rolls  {Fertefcue)^    Here  are  two  queftions  made 
n  this  caufe. 

The  firft  is,  Whether  the  fale  of  the  feven  hundred  and  two 
ounds  three  {hillings  bank  ftock  is,  or  is  not,  to  be  confidered 
s  an  ademption /)ro  tanto  of  the  plaintiffs'  legacies. 
Secondly,  Whether  the  defendant  is  intitled  to  have  the 
lowances  made  to  her  which  fhe  hath  claimed  by  her  anfwer, 
nd  to  have  the  fame  dedudlied  out  of  the  legacies. 

With  regard  to  the  nrft,  it  has  been  faid  by  the  plaintiffs* 
ounfel  that  this  is  not  an  individual  fpecific  devife  of  what  (lock 
le  teitator  had  at  the  time  of  making  his  will,  but  a  general 
evife  to  be  made  good  by  the  executor. 

There  is  no  doubt  but  in  fpecific  devifes  this  diflin6lion  has  Where  a  man 
een  taken,  that  where  a  man  devifes  fuch  a  quantity  of  corn  ( i )  ^^^^^^^  a 

number  of  fheep  generally,  this  is  not  to  be  confidered  as  or  n"umber  of^* 
le  corn  or  fheep  which  he  then  had,  but  a  devife  of  quantity  fteep  generally, 

^jy,  it  is  a  devife  of 

But  I  think  there  is  a  difference  between  a  devife  of  ftock,  "^"^^^^^  ^  °"  ^* 
id  of  corn  or  fheep. 

Corn  or  fheep  are  in  their  nature  pcrifliable,  but  when  a 
an  buys  ftock,  he  buys  it  to  have  continuance  as  long  as  he 
i^es,  and  therefore  when  he  devifes  any  quantity  of  corn  or 
eep,  though  he  has  fuch  quantity  at  the  time  of  making  the 
IjBill,  yet  he  cannot,  from  the  nature  of  the  thing,  be  taken  to 

tend  that  the  individual  quantity  of  corn  or  flieep  fliould  go  ^ 

his  legatee  ;  but  where  he  devifes  any  quantity  of  ftock, 
hich  in  its  nature  is  durable,  and  may  continue  in  the  fame 
ite  totht  time  of  his  death,  if  he  has  the  ftock  at  the  time, 
cannot  but  be  taken  to  intend  that  very  individual  ftock, 
d  if  fo,  the  fale  of  it  is  undoubtedly  an  ademption  ^r(? ;  £  122  ] 
d  this  is  very  ftrong  in  the  prefent  cafe,  in  refpedl  that  the 
^ck  devifed,  and  the  ftock  which  he  then  had,  agree  exadlly, 
en  in  the  odd  money.  Confider  then  how  far  the  cafes  that 
ve  been  cited  come  up  to  this  cafe. 

The  firft  cafe  is  A/Jjton  \ex[\xs  ^Jhtofiy  152^  Cafes  in  Lord 
zlbofs  time,  which  was  before  his  Lordftiip  in  1735,  and  I  be- 
ve  it  is  rightly  ftated  in  the  book ;  but  that  cafe  differs  from 
prefent :  there  6000  /.  South  fea  ftock  was  devifed,  when  the 
?lator  had  but  5360/.  and  yet  held  that  it  was  a  fpecific  in- 
/idual  devife  of  the  ftock,  and  that  no  more  fhould  pafs  than 
lat  the  teftator  left ;  and  it  was  faid  by  Lord  Talbot y  if  in  that 
fe  the  teftator  had  adlually  had  as  much  as  he  devifed, 
before  his  death  had  fold  a  part,  it  had  been  an  ademption 
?  tanto. 

As  to  the  teftator's  felling  the  ftock  at  five  different  times, 
the  prefent  cafe,  it  feems  to  make  no  difterence,  for  he 
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(i)  So  Ahney  V.  Miller,  ante  2  vol.  599, 
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JF.P7REYS  V,  might  every  time  intend  to  diminifh  the  legacy  for  fo  much 
jErFK.vs.  Refold. 

The  next  cafe  is  that  of  Cartridge  verfus  Partridge  (i),  which 
•was  before  Lord  Taiht  in  1736  :  there  the  teftator  devifed 
1000  /.  South-fea  ftock  ;  at  the  time  of  making  the  will  he  had 
1800/.  ftock,  which  he  reduced  afterwards  to  200//  and  then  ! 
purchafed  1600/.  more ;   then  came  the  aft  of  parliament  !'  ^ 
which  changed  three-fourths  of  the  ftock  into  annuities,  and  ii 
foon  after  the  teftator  died,  and  what  had  fo  happened  at  thelMj 
making  of  the  will,  was  determined  to  occafion  no  ademp-i' 
tion  of  the  legacy,  and  the  devife  was  held  to  be  defcriptive 
only  of  the  nature  of  the  thing  which  he  intended  to  give,  and 
the  a6l  of  parHament  was  taken  moft  clearly  not  to  affe£l  tliC; 
legacy. 

But  this  cafe  differs  from  the  prefent ;  and  if  his  buying  id 
could  be  faid  to  reftore  the  legacy,  as  it  was  faid  it  did,  it  im* 
plies  that  his  felling  out  was  an  ademption. 

And  in  that  cafe  the  devife  vv^as  not  of  the  particular  ftock 
that  the  teftator  had,  which  makes  it  different  from  this  cafe. 

As  to  Piirfe  verfus  Snaplin  (2},  if  the  5 000 A  ftock  given  td 
one  of  the  devifees  was  a  fpecific  individual  devife  there  was  ne 
ftock  for  the  other  devifee  and  then,  as  to  him,  it  was  ?.  devife 
of  ftock  where  the  teftator  had  aone,  and  is  as  a  dlredion  to  ty 
execuror  to  procure  it  for  the  legatee. 
The  Tile  is,  that  In  Bviwfden  verfus  Winter  (3)  the  teftator  had  more  ftocl^ 
?f  a  man  has  a    ^^^^  -^.^g  devifed,  and  the  navy  bills  were  received  in  a  courfd 

debt  owing,  and  ,        ,  ,  r  i  i    i      n      i  i  i  < 

aeviies  it,  and    of  payment ;  but  here  tlie  teitator  iold  the  iiock  ,  and  as,  to  thei 
it  is  paid  in  vo-    *navy  bills,  I  take  it  to  be  a  conftant  rule,  that  if  a  man  has  a 
^"ac^^condnues^"  ^^^^  owing,  and  dcvifcs  it,  and  it  is  payed  in  voluntarily,  thJ  , 
^j-^^  .legacy  continues  (4).  W 

^  3  J       As  to  the  allowances  claimed  by  the  defendant,  I  think  the^ 
ouglit  not  to  be  allowed.  , 
Where  mainte-      Jn  fuvdi  cafes,  the  ufage  of  a  court  is  to  refer  it  to  a  Mafter^ 
!^  to  fee  if  the  father  is  not  in  circnmftances  to  maintain  hif 

paid  to  the  fa-  children,  and  it  is  certainly  the  duty  of  a  father  to  do  it,  if  he 
can,  and  wherever  maintenance  is  allo^ved,  it  is  always  to  b( 
paid  to  the  father  out  of  the  child's  eftate,and  was  never  knowf; 
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of  its  being  de-   to  be  dcdufted  out  of  a  legacy  left  by  the  father  to  his  child 
befides,  I  cannot  now  take  upon  me  to  anticipate  the  order  ii 
the  other  caufe,  or  to  determine  now  what  was  not  made 
hiiJ.  queftion  tliere.  ^ 

I  muft  therefore  decree  (5)  the  two  fums  of  2000 A  bar| 
ftock,  which  is  all  the  bank  ftock  teftator  hath  left,  and  th  ^ 
2000  /.  Enll  India  ftock  to  be  transferred  for  the  benefit  of  ihj 
plaintifls,  clear  of  all  dedu<Sl;ions 


(1I  ^Ca.  temp,  Talh.  226.  S.  C.  (5)  That  fo  mnch  of  the  faid  ban 

(2)  Ajits  I  vol.  4T4.  S.  C.  flock  and  KaJi  India  llock,  as  leraain 

(3)  Amb.  57.  i>.  C.  be  transferred  to  truilees  in  truft  for  tl 


(.4.)  Vide  Laivfon  v.  Sticb,  mitc  1  vol. 
504^5  and  the  caies  cited  in  the  aoie. 


plaintifls,  and  that  the  dividends,  i-Jm  '^^^'^^ 
bad  accrued  Jim  e  the  t^Jfaior^s  deceafe^  \  "'''sfi 
paid  in  like  manner.  Rc^,  Lib.  J.  174 
tel.  68 S.  '  \ 
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in  tKc  Time  of  Lord  Chancellor  Hardwicke.  123 

Note  ;  In  the  ^irr^aing  of  this  cafe  at  the  '^ar,  S'iumL  foL  Jipi'R'''Y8  t. 
edit;  173,  179)  54^'  ^^^'^  ^-  ^S9^  ^6o»  were  cited  for  the  J^-*"^**^*» 

plaintiffs,  and  the  cafe  ol  Brurifdcn  verfus  Winter  (i),w]uch  was 
alfo  cited  for  the  plaintiffs,  way  a  devife  to  this  effect  ;  de- 
vife  the  fum  of  2000/.  capital  Souih-fea  ftock,  in  the  Scuth-fea 
company  to  A,  B.  and  C.  D.  my  truftees,  and  alfo  two  navy- 
bills,  which  South-fea  ftock  and  navy  bills  I  direcl:  fhall  be 
applied  in  the  fame  manner  as  my  real  eftates,  Ufc-,  which  were 
devifed  upon  feveral  trufts,  for  the  benefit  of  the  di-fcndant 
Mr.  Winter^^  children :  the  teflator,  at  the  time  of  making 
his  will,  had  2200  /.  South  fea  ff.ock  j  afterwards  the  teftator 
fold  out  1625/.  and  then  came  the  aft  for  annihilating,  t^c, 
and  the  queftion  was,  Whether  the  devife  of  the  ftock  was  a 
fpccific  ^individual  legacy  out  of  the  particular  ftock  that  the 
teftator  had  at  the  time  of  making  the  will,  and  fo  the  fale  an 
ademption,  or  whether  it  was  to  hz  taken  as  a  general  legacy 
of  fo  much  ftock  which  the  executor  ought  to  provide  out  of 
thf  refidue  of  the  teftator's  affets  ?  And  the  Mq/ier  of  the  Rolls 
held  it  to  be  a  general  legacy,  to  be  made  good  by  the  execu- 
tor ;  it  w:).s  heard  at  the  Rolls  the  5  th  of  February ^  17385  before 
Mr.  Ferney, 

Upon  the  queftion,  as  to  the  allowances,  Mr.  Solicitor  Ge- 
neral cited  the  cafe  of  The  Batik  of  Efigland  and  Morris,  that 
Came  firft  before  Lord  Talbot,  and  afterwards  went  up  into  the 
Houfe  of  Lords,  in  which  cafe  it  was  firft  held  by  Lord  Talbot, 
that  v/here  a  father  is  indebted  to  his  children,  and  dies,  that  [  124  3 
his  executor  ftiall  not  be  permitted  to  dedudl:  any  thing  .from  the 
debt,  in  refped  of  maintenance  of  the  children  by  the  father 
in  his  life-time,  though  infifted  on  by  creditors  :  and  although 
this  part  of  the  decree  was  reverfed  in  the  Houfe  of  Lords, 
yet  it  was  only  in  favour  of  creditors,  and  not  to  be  carried 
further. 

For  the  defendants  were  cited  Godolphin's  Orph*  Leg. 
his  decree  was  aftirmed  by  hovd  Hardzuicke  the  2xft  oi  April ^ 
1744-  f  o- 


llow' 


{l)Jml.  57.  (2)  keg.  Lib.  A.  1743.  fol.  389. 

Dormer  verfus  Forte  [cue,  April  ^Z,  1744.  Cafe  47; 

THIS  caufe  came  on  again  before  the  court  upon  the  S.  c.  ante  a 

equity  referved.  « 


18  Vin.  208. 


pi.  2.  226.  pi.  23i 

I  VIn.  474.  pi.  S.  C.  Cle?.r  both  in  hw  and  equity,  and  from  natural  juftice,  that  tha  plaia:itf, 
.om  the  death  of  his  father,  the  time  when  his  tide  accrued,  isintitled  co  the  rents  and  prclits. 


Mr.  Solicitor  General,   counfel  for  the  plaintiff,   faid,  the 
einaiiiiieftion  is.  Whether  this  court  can  decree  the  plaintiff  an 
'  *  bcount  of  rents  and  profits  from  the  time  of  his  title  accruing, 
hich  13  A-om  the  death  of  his  father  Eufehe  Dormer,  who  died 
le  3d  of  Sept  ember  f  1 729. 

Vot,  IIL  I  The 
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Dormer  v.        The  plaintiff  was  obliged  to  come  into  this  court,  in  order  to 
FoRTEscu£.    i^^yQ  ii^Q  family  fettlement  produced  at  the  trial  at  law,  for  the 
defendant  wrongfully  detained  it,  notwithftaiiding  he  had  got  all 
the  lour  parts  in  his  own  hands,  and  pleaded  hlmfelf  a  pur- 
chafer  for  a  valuable  confideration. 

Lord  Talbot,  at  the  hearing,  directed  the  deed  to  be  produced 
at  the  trial  at  law,  in  order  to  determine  the  litle  there,  and  the 
bill  to  be  retained  for  a  twelvemonth,  and  a  term  for  years  to  be 
removed  out  of  tlie  way,  and  all  further  directions  to  be  rcferv- 
ed  till  after  the  trial. 

The  original  bill,  befides,  prays  general  relief  (i). 

The  plaintiff's  title  having  been  eltabliflied  at  law,  he  is  now 
intitled  to  a  complete  relief,  an  accoimt  of  the  rents  and  profits. 

For  if  he  has  not  the  rents  and  profits  as  well  as  the  cftate, 
lie  has  not  complete  juftice  done. 

There  are  cafes  where  at  law  a  perfon  may  not  recover  rents 
and  profits,  and  yet  this  court  will  diredl:  it,  where  it  has  a  pro- 
per jurifdiClion,  as  in  an  aClion  for  rents  and  profits,  which  is 
in  the  nature  of  an  action  of  trefpafs,  if  the  perfon  dies  again (l 
whom  it  is  brought,  moritur  cum  perfona^  but  this  court  will  dire£t 
an  account  of  rents  and  profits  notwithftanding. 
[  125  ]  It  is  faid,  that  if  the  court  decree  an  account  of  rents  and 
profits,  that  it  muil  begin  only  from  the  time  of  the  fupple- 
mental  bill. 

But  the  court,  wherever  they  decree  it,  do  it  from  tlie  time 
of  the  title's  accruing. 

There  were  no  laches  or  negleCl  on  the  part  of  the  plaintiff", 
for  his  father  died  the  latter  end  of  1729,  and  the  plain tift 
brought  his  ejeclments  in  1731,  and  his  original  bill  in  1732. 

By  the  ftatute  of  Gkucefier^  damages  in  an  aifize  are  given, 
a??d  after  a  trial  in  ejectment,  there  can  be  no  other  v/ay  of 
nieafuring  the  damages,  but  by  rents  and  profits. 

It  wa^  objed;ed  at  a  former  hearing,  that  the  ftatute  of  limi 
tations  has  barred  the  plaintiff  from  carrying  back  the  account! 
any  further  than  the  filing  the  fupplcmental  bill,  fix  years  having 
incurred  before  it  was  brought. 

But  when  this  matter  came  on,  March  20,  1741J  and  the 
demurrer  and  plea  was  argued,  this  obje£lion  was  over-ruled, 
and  is  now  out  of  the  quellion. 

Lord  Chsncellor  alked  if  the  original  bill  charges  the  defend  . 
ant  Mr.  Jullice  Fortefcue  to  be  in  poffeffion  of  the  eftate,  for  it  is| 
admitted  that  it  does  not  pray  fpecifically  an  account  of  rents] 
and  profits,  but  only  general  relief. 

Mr,  Solicitor  General :  The  bill  indeed  does  not  charge  pof 
feffion  in  the  defendant,  but  it  fets  forth  that  the  plaintiff  ha 
brought  ejectments  againft  him. 

The  cafes  cited  by  Mi-.  Solicitor  General  and  the  reft  of  thi 
counfel  for  the  plaintiff,  were  Coventry  verfus  Hall,  2  Ch,  CaJ]^ 
134,  id*  in  2  Rep.  in  Chan,  134,    The  Duke  of  Bolton  verfu 
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(i)  And  that  the  deed  of  fettlement  tiff's  benefit.  Reg.  Lib,  A,  1 734.  fo 
Slight  be  depofited  in  court  for  the  plain-  32;. 
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!n  tKe  Time  of  Lord  Chancellor  Hardwicke."  i2c 


X)eaney  Prec»  in  Eq,  ci6*    Ben  net  verfus  Whitehead,  2  P.  Wtns,  Dorm 
644.  I  Vern,  Anon,  105.  Fukt.scuk. 

After  they  had  finiftied,  his  Lordfhip  adjourned  the  caufe ; 
and  on  the  2d  of  Juney  1744,  it  came  on  again,  when  Mr, 
Attorney  General  for  the  defendant  faid,  that  the  avowed  end 
of  the  original  bill  was  not  to  try  the  right  in  a  court  of 
equity,  for  it  does  not  pray  poflefTion,  or  the  title-deeds  to  be 
delivered  up,  or  the  eftate  ;  neither  does  it  afk  an  account  of 
the  rents  and  profits,  nor  charge  the  defendant  with  the  receipt 
of  them. 

The  decree  of  this  court,  and  of  all  courts,  mull  be  fecundum  £  125  J 
alkgatay  as  well  as  probata* 

The  decree  has  been  already  made  for  all  the  purpofes 
prayed  by  the  original  bill,  namely,  that  the  deed  fhould  be 
produced,  and  a  term  for  years  removed  out  of  the  way  at  the 
trial  at  law. 

Where  the  right  can  only  be  determined  at  law,  and  the  plain- 
tiff cannot  come  here  originally  for  the  determination  of  the 
right,  there  is  no  inftance  where  this  court  will  decree  an  ac- 
count of  rents  and  profits. 

The  plaintiff  has  gone  altogether  on  the  foundation  of  its 
being  a  legal  right,  ilates  it  fo  in  his  bill,  and  has  not  prayed 
the  court  to  determine  the  right  in  any  fhape  whatever. 

The  court  cannot  fay  now,  that  the  final  right  to  the  inherit- 
ance is  determined,  for  Mr.  Juilice  Forte/cue  may,  upon  the  new 
eje61:ment  brought  by  hii-q,  recover  it  agaui ;  and  therefore,  if 
the  court  fhould  decree  an  account  of  rent  and  profits,  it  would 
be  decreeing  at  the  fame  time,  that  the  right  is  abfolutely  de- 
termined, and  for  this  reafon,  while  the  eje^lmencs  are  depend- 
ing, this  court  cannot  properly  decree  an  account  of  rents  and 
profits. 

In  the  cafe  of  Coventry  verfus  Hall^  the  court  there  decreed 
the  rents  and  profits,  becaufe  they  had  determined  the  right 
to  be  in  the  plaintiff,  which  differs  it  very  much  from  the 
prefent  cafe. 

The  plaintiff  did  not  make  an  actual  entry  till  OEioher  1736. 

As  the  original  bill  did  not  extend  to  this,  what  they  Qall  a 
fupplemental  bill,  is,  to  all  intents  and  purpofes,  to  be  con- 
fidered  as  an  original  bill ;  for  where  a  party  brings  a  fupple- 
mental bill,  and  prays  a  new  relief,  it  mufl  be  taken  as  an  ori- 
ginal onCc 

That  the  court  may  as  well  decree  a  perpetual  injunelion,  as 
decree  the  title  deeds,  which  the  plaintiffs  pray  by  their  fupple- 
mental bill,  to  be  delivered  up  to  them. 

Mr.  Browny  of  the  fame  fide,  faid,  the  plaintiff  ele£led  to  try 
his  title  at  law,  and  prays  in  this  court  a  particular  fpecies  of 
relief;  the  producing  a  deed  in  order  to  enable  him  to  try  it 
thercy  and  when  this  was  decreed  here^  they  had  given  him  all 
the  relief  he  aflced. 

There  was  nothing  pointed  out  in  the  bill,  but  only  a  defe£l 
snd  impediment  to  his  trying  the  title  at  law ;  for  the  only  thing 
which  was  pronounced  by  the  decree,  or  could  be  decreed, 

I  %  was 
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Dormer  v.  was  the  producing  the  deed,  and  removing  the  term  out  o£ 
FoRTxscuE,   the  way. 

The  deed  being  m  Mr.  Juftice  Fortefcue\  hands,  is  no  rea- 
fon  why  they  fliould  have  an  account  of  rents  and  profits  here, 
for  after  the  deed  was  produced,  they  might  have  recovered  the 
rents  and  profits  at  law  ;  for  they  areas  much  recoverable  at  law, 
as  the  title  itfelf. 

In  the  cafe  of  Bennet  verfus  Whiteheady  a  perfon  was  pre- 
vented by  fraud  from  receiving  the  rents  and  profits,  which 
gave  this  court  the  proper  and  only  jurifdidion,  the  defendant 
knowing  them  in  that  cafe  to  be  only  leasehold  lands,  as  he  had 
^  the  very  deeds  in  his  hands,  and  yet  fets  up  a  right  to  them  as 
freehold. 

There  is  no  pretence  of  any  fraud  here,  for  the  plaintiff  in  his 
original  bill  has  ftated  the  whole  title  under  the  fettlement,  and 
therefore  nothing  was  concealed  from  him,  that  was  neceffary  for 
him  to  know. 

Where  once  a  perfon  iias  made  his  ele£lion  to  proceed  at 
law,  he  muft  take  his  fate  there  ( i );  and  though  there  is  a  deter- 
mination in  favour  of  the  plaintifl'  at  law,  yet  a  court  of  equity 
will  not  think  this  is  a  decifive  determination,  unlefs  there  is  an 
application  to  the  court,  exprefsly  to  prevent  tiie  queftion  from 
being  litigated  again,  and  for  a  perpetual  injun£lion. 

As  there  is  a  new  ejectment  brought,  till  a  trial  has  been  had. 
upon  it,  it  i^  doubtful,  at  leaft,  whether  the  defendant  may  not 
recover  the  right  again. 

That  the  fupplemental  bill  is  not  properly  fo ;  for  it  is  a  new 
relief  which  is  prayed. 

'To  fay,  that  by  praying  general  relief  under  the  original  bill, 
they  are  in  titled  to  an  account  of  rents  and  profits,  would  be 
carrying  it  too  far,  and  attended  with  bad  eonfequences  ;  for  it 
would  be  allowing  parties  to  take  the  advantage  of  accidents, 
which  have  happened  after  a  decree,  and  which  could  net  pof- 
fibly  be  forefeen  at  the  time  of  bringing  the  bllJ. 

They  cannot,  for  the  plaintiff,  fhew,  that  this  court  will 
decree  an  account  of  rents  and  profits,  where  there  is  no 
trufi;  landing  in  their  way,  or  any  ignorance  of  their  title  at 
law. 

[  J  28  ]  The  eje6l:mcnts  were  brought  before  the  filing  of  the  bill  ;  and 
if  they  ha^e  been  guilty  of  an  error  in  br-nging.  thofe  ejeclmentf^, 
I  do  not  knovv  tha?:  tins  cuurt  fits  here  to  rcHeve  againft  the  blun- 
ders of  parties  m  ejettnients. 

lliey  afterwards  brought  new  cje6lmcnts,  and  recovered  upon 
them  ;  what  hinders  them  then  from  bringing  an  aclion  of 
trefpafs  for  the  mefne  profits?  And  it  may  be  done  with  as- 
much  cafe,  and  Icfs  cxpence,  than  an  account  taken  before  a 
M.lijr. 

As  to  the  delivery  of  the  deeds,  your  Lordfiiip  M'ill  not  do 
it,  as  it  will  be  layijjg  the  defendant  under  fuch  diniculiies  as 

he 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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'he  can  never  get  over,  and  will  be  equal  in  every  refpccl  to  I^-'rj^'k  v. 

granting  a  perpetual  injunftion,  and  preventing  him  from  ever 

trying  the  right  again ;  and  fubmitted,  that  the  court  ought 

to  difmifs  the  bill  entirely,   as  to  the  account  of  rents  and 

profits. 

Mr.  Clerk y  of  the  fame  fide,  cited  the  cafe  oiOwtn  contra  Aprlce. 
I  Ch.  Rep.  32. 
Lord  Chancellor, 

I  am  very  well  fatisfied  in  my  opinion  upon  this  cafe ;  the 
general  queftion  is.  Whether  the  plaintiff  is  intitled  to  an  ac- 
count of  the  rents  and  profits,  and  if  he  is  intitkd  to  them,  from  ' 
what  time  ? 

The  firfl  divides  itfelf  into  two  confiderations  : 

Firft,  Whether  on  the  foot  of  his  general  title  the  plaintifFhas 

a  right  to  an  account  of  rents  and  profits  from  the  time  of  his 

title's  accruing  ? 

Secondly,  Whether  in  this  court  he  has  a  right  to  demand 

them  ? 

As  to  the  firft,  nothing  can  be  clearer  both  in  law  and  equity, 
and  from  natural  juilice,  than  that  from  the  death  of  his  father, 
the  time  when  his  title  accrued,  he  is  intitled  to  the  rents  and 
profits. 

There  wr,s  a  fettlement  made  in  i6(52,  for  a  valuable  con- 
fideration,  and  the  plaintiff  claims  under  the  ufes  of  that  fettle- 
ment, by  which  he  takes  an  efl:ate«tail. 

Mr.  Juftice  Dormer  who  died  laft,  was  tenant  for  99  years, 
with  remainder  to  his  fon  in  tail,  which  fon  died  in  the  life  of 
Mr.  Juftice  Dormer^  and  on  his  death  the  plaintiff's  father  was 
intitled,  and  after  his  father  died,  the  plaintiff  himfelf. 

From  that  tim@  he  had  a  right  in  equity  and  confcience,  and     j"  1 
if  prevented  from  coming  at  it,  it  muft  be  fome  impediment  in 
,iaw  or  equity  that  hinders  him  from  receiving  them. 

It  has  been  faid,  the  defendants  being  in  pofleflion  under  a 
title,  or  fuch  a  tide  as  they  were  miifaken  in,  that  if  they  had 
taken  the  proper  method  they  might  have  made  it  good ;  and 
that  Mr.  Juilice  Dormer  and  his  fon  might  have  barred  the 
eftate-tai],  cither  by  getting  the  truftees  to  preferve  contingent 
remainders  to  join  with  them,  or  by  executing  a  feoffment  upon 
the  land,  inilead  of  a  fine  to  make  a  tenant  to  the  praecipe. 

As  to  getting  the  truflees,  or  the  heir  to  join,  to  make  a  te- 
nant to  tht  precipe,  that  is  a  very  uncertain  thing,  for  I  believe 
truftees  to  preferve  contingent  remainders  would  have  been  ex- 
tremely cautious  in  contenting,  as  there  was  no  marriage  fettle- 
ment on  loot,  as  a  plaufible  pretence  for  declaring  new  ufes, 
different  from  thofe  under  the  fettlement. 

As  to  the  other  way,  I  lay  no  weight  upon  that,  for  it  Is  only 
aying  they  might  have  done  it  by  another  method,  which  the 
aw  calls  a  wrong  ;  fuch  a  feotTment  as  that  would  have  had  its 
ifl'ecl,  and  could  only  operate  as  a  dilTtjifin,  and  would  have  gain- 
id  a  freehold  by  wrong,  and  that  might  have  made  a  tenant  to 
he  precipe  ( I  j  j   but  no  prefumption  of  favour  arifes  from 

(i)  Contra  Tajlor  ex  dem,  Atkyns  v.  Horde,  I  Burr.  60.    Fide ^oji,  141. 

I  3  thence, 
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Dormer  v.  tliciice,  for  It  IS  a  wrong  at  leaft,  however  it  might  have  fub- 
FoKTiscuE.  ftantiated  the  title  at  law. 

The  plaintifF  therefore  certainly  was  intitled  to  the  rents, 
from  the  accrual  of  his  title, 
cumftances^of"  "^^^  ^^^^  branch  of  the  cafe  is  more  material,  which  is, 
this  cafe  the  *  whether  the  plaintiff  has  a  right  to  demand  an  account  of  the 
plaintiff  has  a  rcnts  and  profits  in  this  court ;  and  I  am  of  opinion,  under  the 
right  to  demand  circumlfances  of  this  cafe,  he  has  a  right  to  come  into  this  court 

811  accoun*.  or       ^       ^  _  ^ 

the  rents  and       for  that  purpolc. 
profits  in  this 

The  Anonymous  There  are  feveral  cafes  where  the  court  will  do  It,  and  feveral 
cafe  in  i  P'ern.  to  be  fure  where  they  will  not  j  but  I  can  by  no  means  admit 
205.  is  a  note    ^].q  latitude  in  "the  Jmn,  cafe  in  i  Fern»  10?.  or  rather  in  that 

of  a  cafe  only,  r  „  ^^f^  ^ 

and  ii-p2rfeit.     ^^^^^e  Ot  a  CalC  ^. 

Where  an  mfant  *For  if  a  man  brings  an  eje(£lment  bill  for  polTeffion,  and  an 
th'e"i°and  and  to  '^^^couut  of  rents  and  profits,  where  there  is  no  mixture  of  equi- 
have  an  account  ty  (i),  the  court  will  oblige  the  plaintiff  to  make  his  eleftion  to 
^^^fit^  the^court  P'*-*^^^^  here,  or  at  lav/,  and  if  at  law  he  muft  proceed  for  the 
!naye?ea  Hin  whole  there  ;  that  cafe  might  very  poffibly  be  a  bill  brought  by  a 
to  proceed  at  procheln  amy  for  an  infant,  or  attended  with  fome  fpecial  circum- 
law,  and  retain  ft^nces  omittcd  bv  the  reporter  :  if  it  was  the  bill  of  an  infant, 

the  bill  tor  the       ,     ,  .  ,  f  ,  •  i       i   o  i  • 

mefne  proiies.    who  nas  a  right  to  come  here,  the  court  might  elect  him  to  pro- 
[  ^130  ]    ceed  at  law,  and  retain  the  bill  for  the  mefne  profits. 

But  as  I  faid  before,  there  are  feveral  cafes  where  this  court 
does  decree  an  account  of  rents  and  profits,  and  that  from  the 
time  the  title  accrued  (2). 
Where  there  is       As  where  a  man  brings  his  bill  in  this  court,  where  there  is  a 
a  truft,  and  a    truft,  and  uDou  a  mere  equitable  title,  there  he  fhali  recover  the 

mere  equitable      ^  \  -  ,  , 

title,  the  plain-  eltate,  arul  the  court  will  give  him  an  account  or  the  rents  and 

tiff  fhaii  have  pvofits,  and  that  from  the  time  the  title  accrued,  unlefs  upon 

the'rents^and  ^P-^^^'^l  circumflanccs,  and  then  they  will  reftrain  it  to  the  time 

profits  fiom  the  of  bringing  the  bill  (3)  j  as  where  the  defendant  had  no  notice 

time  the  title  of  the  plaintiff's  title,  nor  had  the  deeds  and  writings  in  his 

the  16^6  "fpe-^  cuftody,  in  which  the  plaintiff's  title  appeared,  or  where  the 

cial  circuni-  title  of  the  plaintiff  appeared  by  deeds  in  a  ftranger's  cuilody. 

ilances  to  re- 

llraiji  it  to  the  bringing  of  the  bill. 


*  Where  a  man  is  put  to  his  ele£lion,  whether  to  proceed  at  law  or  in  this  court>  | 
if  the  bill  be  for  the  land,  and  to  have  an  account  of  th""-  mefne  profits,  he  may  eledt  \, 
to  proceed  in  an  ejeftment  at  law  for  the  pofleflion,  and  in  equity  upon  the  account,  j 
becaufe  at  law  he  can  recover  damages  for  mefne  profits  from  the  time  only  of  the  i ; 
entry  laid  in  the  declaration,    i  Vern.  105.  I 

(i)  Tillcy  V.  Bridges f  Pre.  Cha.  252.        (2)   See  Brury  v.  Drury,   1  Cha.  Rep, 

On.^jen  V.  Apriccy  I  Cha,  Rep,  '^2.    Fanbl.  A^g,   and  the  cafes   cited  in  the  notes, 

Treat  if e  of  Equity  ^  13,   I  vol.  Button  V,  infra. 

^imiforit  2  Vern.  724.  (3)  DcanY.  Wade,   I  CJja.  Rep.  48. 


So  in  the  cafe  of  a  bill  brought  by  an  infant  to  have  pofleffion  Whoever  enters 

.1.       n   ,  1  .      r  .  1  .      -n  on  the  cfta 
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So  where  there  hath  been  any  default  or  laches  in  the  plain-  Dormer  v. 
tiff,  in  not  afTerting  his  title  fooner,  but  he  has  lain  by,  there  " 
the  court  has  often  thought  fit  to  reftrain  it  to  the  filing  of  the  ^ftra'initM'the 

bill.  filing  of  the 

bill,  where  there  has  been  any  default  In  the  plaintiff  In  not  aflcrting  his  title  Iboncr. 

;r3 

of  the  eftate,  and  an  account  of  rents  and  profits,  the  court  v/ill  an  infW," nters 
decree  an  account  from  the  time  of  the  infantas  title  accrued,  for  asguaniian  or 
every  perfon  who  enters  on  the  eftate  of  an  infant,  enters  as  a  ^'^^'JJ  for  the 
guardian  or  bailiff  for  the  infant  (i). 

There  are  other  cafes  where  the  court  will  do  it  merely 
upon  a  legal  titb,  as  wherever  the  plaintiff  has  been  kept  out 
of  it  by  fraud,  mifreprefentation  or  concealment  of  the  de- 
fendant (2). 

So  in  the  cafe  of  dower,  if  a  widow  is  intitled  to  dower,  and  where  a  wldo-^ 
her  claim  is  merely  upon  her  legal  title,  but  cannot  afcertain  the  ^ 
landi  out  of  which  flie  is  dowable,  this  court  will  affilt  her  to  legal  tide,  out 
find  out  the  lands,  and  the  court  will  order  her  to  proceed  upon  c^^nnot  akertain 
a  particular  part,  and  referve  the  further  confideration  till  after  courc^wituffiii^ 
judgment,  and  if  her  title  of  dower  is  eilablifhed,  will  *  give  her  her  to  find  chcm 
profits  from  the  time  not  only- of  her  demanding,  which  is  the  "j"jV^"^cP^^ 
time  fhe  is  to  have  it  in  her  writ  of  dower,  but  will  give  it  her  from  ettabuihe/,  will 
the  time  of  her  title  accrued,  tho'  the  ilatute  of  the  9  Hen,  3.  give  her  tha 
fh.  I,  gives  her  damages  only  from  her  demand  (3).  '    t^h^^ti^rof th°^^ 

demand  only,  but  from  tho  time  her  tilic  accrued. 

I  will  put  this  cafe  ;  fuppofe  a  widow  intitled  to  dower  of  an  If  a  dowrefi 
eiiate,  upon  which  a  term  for  years  was  Handing  out.  and  flie 
had  her  title  of  dower  out  of  the  reverfion  of  the  term,  and  fne  n,ovsd,  whiVhis 
comes  into  this  court  to  have  it  removed  out  of  the  way,  they  a  fiti.iiedo.ie, 
will  decree  her  an  account  of  the  rents  and  profits  from  the  ^"^T 

,  ,  *         ,    .  ^  deer- -c  h^r  an 

time  of  her  title  accrued,  and  will  fet  the  term  as  a  fatisfied  one  aco-.unt  0/  the 
out  of  the  way  •,  but  if  that  term  had  been  out  of  the  way,  and  J^iko  ajid  piofits 
ihe  had  no  need  to  come  into  this  court,  it  would  have  been  o^IT-r  dcie  ac- 
otherwife  (4),  cru  d ;  bu  if 

the  term  lad 

been  out  of  the  y/^y,  and  fhe  liad  no  need  to  come  here,  it  would  have  been  othcrwile. 

Then  confider  how  far  the  prefent  comes  up  to  this  cafe  ;  it 
appears  that  the  fettlement  under  which  the  plaintiff's  title  arofe 
was  in  the  hands  of  the  defendants,  and  detained  by  them,  tho' 
I  do  not  fay  it  was  fraudulently  obtained,  but  dill  the  plaintiff 

(1)  So  Bennet  v.  irhiteheady  2  P,  W ,  mult  have  been  milconceived  by  Mr. 
645.    TiUey  v.  Bridges,  Free.  Cha.  252.        Atkyns,  as  to  what  he  has  iuppoka  10 

'  "  have  faid  in  refped  of  the  time,  from 

(2)  Duke  of  Bolton  v,  Deane,  Prcc,  *•  which   the  ilat.  9  He7i.  3.   gives  the 
(  ha,  516.  widow  damages. 

(3)  In  Curtis  V.  Curilsy  z  Bro.  Cha,        (4)  Vide  Curtis  v.  Curtisy  2  Bro,  Cha. 
R(p.  633.    TheMafter  of  the  Rolls  cb-  Eg/),  620.    Deluir  \.  Hufiter^  Bunb.  ^ 
Served,     that  Lord  Hardwicke' &  words 

I  4  C^kld 
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PouMEK  V.  Gould  not  come  at  it  nvkhout  the  ajjijlance  of  this  court  (i).  The 
^oRTfiscuE.  plaintiff,  it  is  true,  brought  his  eje6lment  before  he  brought  his 
bill  here,  and  from  hence  the  defendant's  counfel  have  inferred 
that  he  knew  his  title  j  but  how  did  he  know  it?  v/hy,  only 
by  guefs,  for  it  is  plain  that  the  plaintiff  did  not  fo 
much  as  know  there  was  this  200  years  term  ftanding  out, 
for  the  deed  by  which  it  was  created,  is  not  fo  much  as  men- 
tioned in  the  bill,  and  he  only  knew  it  by  its  being  read  in 
the  caufe. 

This  is  one  reafon  v/hich  weighs  with  me. 
•Jhe  ftrength  of  There  is  another,  ground  ftill  remaining,  and  a  ftronger  one, 
the  prefent  cafe  \  think  this  to  all  material  purpofes  an  equitable  title  :  here 
SeJe  equitable  a  term  Created  of  200.  years  by  the  fettlement,  the  legal 
title,  the  legal  edate  was  in  truftees,  and  the  term  was  appointed  likewife  to 
term  be°°  attendant  on  the  inheritance,  fo  that  it  was  a  plain  bar  in 
In^L  truSees,  tlic  plaintiff's  way  at  law ;  and  he  having  then  brought  his 
and  appointed  to  ejc^bmcnt  at  random.  Lord  Talbot  ordered  the  bill  to  be  re^ 
tiL^'^i^heSnce  ^^'^"^^  ^  twelvemonth,  that  he  might,  if  he  pleafed,  bring  a 
and  for  that  rea  new  ejcdlment, 

(on  a  bar  in 

|)lainpilt 's  way  at  law. 

Befides,  if  the  plaintiff  had  known  any  thing  of  this  truft 
term,  he  would  certainly  have  made  the  truftees  parties  to  the 
fuit,  that  they  might  convey  to  him,  if  he  Ihould  eventually  ap* 
pear  to  have  the  remainder  in  the  inheritance. 

But  notwithftanding  this  court  has  \4nd0ubtedly  a  jurifdi6lion 
with  regard  to  decreeing  rents  and  profits,  yet  if  the  plaintiff' 
has  not  taken  a  proper  remedy,  or  proceeded  in  a  proper  method 
to  have  an  account,  he  cannot  be  intitled  \  and  whether  he  is  or 
npt,  will  depend  upon  two  things : 

Firjly  As  to  the  nature  of  the  original  biih 
Seco7idly^  Upon  the  fupplemental  bill. 
As  to  the  firft,  it  has  been  infifted  for  the  defendants,  that  it 
is  brought  for  another  purpofe,  diverfo  intuitu,  and  is  confined 
merely  to  the  difcovery  of  the  fettlement,  and  for  producing  the 
deed  on  the  trial  at  law. 
If  there  is  not        To  be  furCj  if  the  plaintiff  has  not  made  fuch  a  cafe  by  his 
fuch  a  cafe      T^wi     ^^\\\  intitle  him  to  an  account  of  rents  and  profits,  it  is 
bif/as'y/iinn-    '^'ghtly  faid,  that  his  praying  general  relief  will  not  intitje  him  ; 
title  th'i  plain-    though  Mr.  Dobbins^  a  counfel  formerly  in  this  court,  ufed  to 
*o^int"oTient3     ^^5^*  ^^^'^^  prfiy'iiig  ge?ieral  reliefs  was  the  next  beft  prayer  to  th? 
«nd  proiits.       Lord's  prayer  (2). 

praying  gene. 

^4  relief  will  not  intitle  him  tp  it. 

(1)  The  plaintiff  by  his  fupplemental  cern  the  fald  premifes,  may  be  deliver^ 

bill  prayed  (befides  the  account  of  rents  ed  to  him."    Reg.  Lib.  A.  1743.  fob 

and  profits),      that  the  faid  deed  of  fet-  344.    Fulc  Townfend\.  AJhy  340. 

tlemeut,  and  theduplicates  thereof,  ^2)  Cook^  .Mmiyrii  ^/i/t^  2  vol.  3. 

(ill  oihcr  dadi  una  "^ritin^s which  coij- 


I  '3?  3 


TJie 
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The  bill  then,  no  doubt,  is  inartificially  and  defe£i:ively  I><?rme«  v. 
drawn,  for  want  of  fofull  a  charge  as  might  have  been  laid  of  o^^tescux. 
the  polTeffion  in  the  defendant :  but  then  the  plaintiff  has  charg-  J^^^  fn^^JhaT* 
^d  that  he  has  brought  ejectments  againft  the  defendants  for  this  he  has  brought 
eftate,  which  is  tantamount  to  charging  poflefrion.    And  the  pjeaments  a- 
defendant,  Mr.  Juftice  Fortefcue,  adually  by  his  anfwer  admits  tntJiltlhz 

himfelf  in  polTeffion.  eftate,  is  tanta- 

mount to  charging  poffeflion  in  the  defendant. 

Where  the  defendant's  counfel  would  confine  the  general  re-  Wherea  blilis 
iief,  prayed  by  the  original  bill,  to  the  producing  the  deed  at  Sifc'^vcry^o/a 
the  trial,  they  are  miflaken  in  the  nature  of  the  bill,  for  the  deed  or  for  pro- 
bill  defires  not  only  that  the  deed  may  be  produced  at  the  trial,  ^^^^^^''^  f^^  ^.^'■''» 
but  delivered  up  for  the  benefit  of  the  plaintiff ;  and  what  puts  neccifary^l'^ 
it  out  of  all  doubt,  is,  that  here  is  likewife  an  affidavit  annexed  otherwife  where 
of  the  want  of  the  deed,  which  makes  it  a  very  ftrong  cafe  for  plaintiff 

.1         ,  .     .  ^    ,  r      1  •  rr  1     •     •  1  i      wants  to  change 

the  plaintifF,  becauie  the  annexmg  an  afhdavit  is,  where  the  the jurifdiaion 
plaintifFhas  an  intention  to  change  the  jurifdittlon  from  a  court  fiom  a  court  of 
of  law  to  a  court  of  equity  ;  and  if  the  bill  was  merely  for  a  dif-  ^f'^^yjy^^j'f 
covery  of  a  deed,  or  for  producing  it  at  law,  no  affidavit  is  ne- 
ceflary  ;  and  this  is  the  conftant  diflin£lion. 

And  as  this  appears  to  be  the  nature  of  the  bill  •,  fo  I  think  Had  the  truftecs 
my  Lord  Talbot  underftood  it  in  this  light ;  and  if  the  truftees 
had  been  parties  to  it,  the  court  might  have  decreed  pofleffion,  court  mfghc have 
and  a  conveyance  of  the  truft  eftate,  if  they  thought  it  a  clear  decreed  pofTef- 
point  for  the  plaintiff,  or  might  do  as  Lord  Talbet  has  done, 

A.     ^         .  t       ,  1        •    •     1     1    r  1  veyance  of  the 

[direct:  a  trial  at  law  when  it  is  doubtful.  t^uft  eftate,  if 

the  point  had  been  clear  with  ths  plaintiff. 

Here  his  Lordfhip  has  likewife  decreed  the  deed  to  be  pro- 
duced at  the  trial  at  law,  and  that  the  term  for  200  years 
fliould  not  ftand  in  the  way,  and  referved  all  further  con- 
fiderations. 

It  is  all  one  as  to  the  jurlfdi6lion  of  the  court,  whether  they  C  ^33  3 
make  ufe  of  one  mode  of  expreffion  in  drawing  up  their  decrees, 
or  another,  or  whether  they  dire61:  the  parties  to  proceed  in  the 
eje£tmeut,  or  a  trial  at  law :  but  if  the  very  truftees  of  this 
term  had  been  before  the  court,  I  would  not  have  directed  an 
^ffignment  of  this  trufl,  till  the  point  in  relation  to  the  title  had 
been  firft  determined. 

I  am  of  opinion  that  the  original  bill  extends  to  every  thing 
which  is  now  infilled  on  by  the  plaintiff,  and  that  I  ought  not 
to  confine  it  to  the  fingle  matter  of  producing  the  deeds  at  the 
trial ;  and  that  in  the  firfl  place,  the  court  under  this  will  may 
i^ery  properly  give  dire£lions  as  to  the  difpofition  of  the  title 
deeds. 

But  fuppofe  the  original  bill  to  be  as  defe6li-/e  as  the  defend- 
jnt's  counfel  would  have  it,  could  any  thing  be  more  proper 
:han  to  bring  a  fapplemental  bill,  to  put  this  matter  in  iffue, 
i)d  to  fuppiy  the  defe6ls  of  any  in  the  original  bill, 

(i)  Jnon.  ante  17, 
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Supplemental  bills  are  eften  brought  even  in  aid  of  a  decree 
of  this  court,  as  in  a  decree  to  account  for  want  of  full  direc« 
tion  before ;  and  dire£lions  are  given  under  the  fupplemental 
bill  that  the  new  matter  fhould  be  connedted  with  the  former 
decree. 


FORTESCUE. 

Where  full  di  ^ 
veilion:  h  tve 
not  been  g  cn 
a  i'upplemental 
IbUI  may  be 

brought  in  aid  of  a  decree  of  this  court. 


The  fupple- 
mental and  the 
original  ought 
to  be  confidercd 
as  one  bill,  and 
connected  to- 
gether. 


The  Duh  of 
Bolton  V,  Deatt(, 
a  mere  legal  ti- 
tle, and  was  a 
ftrong  cafe  for 
leaving  it  to 
law,  and  yet  an 
account  of  rents 
and  profits  was 
decreed  in  this 
court. 


To  be  a  bona 
jidei  pojj'ejj'or  is, 
where  the  per- 
fon poiieffing  is 
ignorant  of  ail 
the  fadls  and 
circumftances 
r  -'liting  to  his 
adverfary's  title. 


If  the  plaintiff's  original  bill  had  not  prayed  this  general  re« 
lief,  it  was  very  proper  to  bring  a  fupplemental  bill  that  he  may 
have  an  entire  relief ;  and  I  think  that  they  ought  to  be  con* 
fidered  as  one  bill,  and  connected  together. 

All  the  cafes  which  are  mp.terial  have  been  cited,  the  firft 
cafe  was  that  of  Coventry  and  Hall  ( i ),  or  Hill^  which  was  only 
a  queftionable  title  where  a  recovery  could  not  be  had  at  law. 

The  cafe  of  the  Dulze  of  Boltoji  verfus  Deane^  is  merely  a  titles 
at  law,  and  therefore  applicable  to  the  prefvnt  point,  for  I  do 
not  know  that  the  Duke  of  Bolion  could  be  faid  to  be  out  of 
poiTeffion  ;  for  where  the  tenant  held  over  after  his  term  expired, 
he  was  by  fufFerance  only,  and  therefore  his  poiieflion  was  the 
Duke  of  Boltonh  poflelTion  (2)  ;  this  was  as  ftrong  a  cafe  to  leave 
it  to  law  as  could  be,  and  yet  the  court  decreed  under  that  bill  aa 
account  of  rents  and  profits. 

Bennct  ^tx^\x%  Whitehead  (3),  is  a  much  ftronger  cafe,  and 
more  fimilar  to  the  prefent ;  I  was  of  counfel  in  it  myfelf,  and 
as  it  is  in  the  book  and  alfo  upon  memory,  it  was  a  mere  legal 
title,  and  there  the  deeds  were  in  the  cuftody  of  the  plaintiff  him- 
felf,  here  in  the  defendant's  hands,  ^nd  therefore  this  is  a  ftronger 
€afe. 

Still  it  is  obje6led  that  where  a  man  is  hona  Jidei  poffejfory  he 
fhall  not  account  according  to  the  rme  of  the  civil  law  j  and  the 
rule  of  this  court,  and  the  civil  law,  is  ftronger  in  this  refpedt 
than  the  law  of  England. 

But  where  a  man  fhall  be  faid  to  be  bona  jidei  poj/ejfor,  is, 
where  the  perfon  pofTefTmg  is  ignorant  of  all  the  fadls  and  cir^ 
cumftances  relating  to  his  adverfary's  title  :  which  could  not  be 
here,  for  Mr.  Jaftice  Forte/cue  had  all  the  deeds,  and  the  very 
fettlement  itfelf  on  which  the  title  depended. 

Another  objc6lion  has  been  made,  that  though  the  plaintiff 
has  obtained  a  verdi6l  at  law,  this  is  not  a  final  determination 
of  the  parties'  right,  and  therefore  the  court  ought  not  to  decree 
an  account  of  rents  and  profits,  becaufe  a  new  ejectment  13 
now  depending,  and  the  defendants  may  pofTibly  recover  the 
eftate  back  again. 

This  would  narrow  the  jurifdi£lion  of  the  court  too  much. 

There  are  inftances  where  upon  a  mere  legal  title  the  court 
have  decreed  an  account  of  rents  and  profits,  as  in  the  cafe  of 
an  infant  who  brings  a  bill  for  pofleffion,  and  for  an  account  of 


(?)  2  Cha,  Rep.  259.  S.  C. 

(2)  liar.  Co*  Litt,  330.  b.  note  i. 


(3)  2  S.C, 


rents 


on  hot 

"and 
"folo 
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Tents  and  profits,  and  yet  they  do  npt  decree  a  perpetual  Iniunc-  I^ormer  v. 
tion,  though  they  decree  an  account  01  rents,  C5r. 

Suppofe  an  heir  at  law  brings  a  bill  for  dlfcovery  of  deeds  Though  on  a 
and  writings,  and  for  the  mefne  profits,  and  the  court  decree  ^jl^^  ^^^'j.f  ^^Yi^c 
him  the  deed,  fffr.  yet  if  the  defendant  fhoiild  afterwards  at  the  deeds  and 
law  make  out  out  a  better  right  than  he  did  here,  this  court  mefne  profits 
would  not  difturb  him  in  it,  but  aflTifl  him  in  recovering  the        yc^if  [he 

deeds  back  again,  defendant  after- 

wards at  law 

fho»ld  make  out  a  better  right,  this  court  would  aflift  him  In  recovering  back  the  deeds  again. 

If  I  was  to  delay  decreeing  the  account  of  rents  and  profits 
now,  it  would  be  attended  with  infinite  inconvenience,  and 
therefore  I  am  of  opinion  that  the  plaintiff  is  in  titled  to  an  ac- 
count of  the  rents  and  profits  from  the  time  of  the. plaintiffs 
title  accruing,  which  is  from  the  death  of  his  father  in  1729. 

And  as  to  the  deeds  and  writings  let  them  be  brought  Before 
the  Mafter,  upon  oath,  and  as  to  the  difpofition  of  them,  I  fliall 
referve  the  confideration  of  that  till  the  final  right  to  the  inhe- 
ritance is  determined. 

The  opinion  of  the  Judges  in  the  Houfe  of  Lords,  in  the  cafe 
of  Dormer  againfb  Forte/cue^  as  delivered  by  Lord  Chief  Juflice 
Willesy  I  apprehend  will  not  be  unacceptable,  and  therefore  ven- 
ture to  give  it  to  the  publick,  and  hope  in  fuch  a  manner  as 
not  to  do  any  injury  to  the  memory  of  that  very  learned  and 
able  Judge. 

Smith  on  the  Demife  of  Dormer  agalnit  FaclihirJ}  et  aV  the  ^i^d     [  13^  J 
ef  February  I  74 1 -2,  oti  a  IVrit  of  Error  in  the  Houfe  of  Lords  y 
from  the  Judgment  in  B,  R,  Mich.  14  Geo,  2.  Cafe  48. 

LORD  Chief  Juflice  Willes  ;  In  purfuance  of  your  Lord-  S.  c  aStra. 
fiiips'  order,  1  and  my  brethren  have  met  to  confider  of  ""^S- 
the  queflions  propofed,  and  are  unanimous  in  our  opinions  *,  but  iZYln^l'i-^^ 
as  it  is  a  point  of  great  confequence  and  nicety,  your  Lordfliips  pi.  ^. 
will  excufe  me  if  I  take  fome  time  in  ftating  the  cafe,  and  the  ^^^thejudgPE 
reafon  of  our  opinion;  which  I  fliail  do  in  as  clear  and  intelligi-  mouHy  of opl- 
ble  a  manner  as  I  can  :  Mr.  John  Dormer  in  the  year  1662,  upon  ^I'^n*  ^^'^^  fli^ 
the  marriage  of  his  eldefl  fon  John  Dormer,  made  a  fettlement  of  fy  f/ff^reTby'" 
his  eflate  with  feveral  limitations;  and  as  the  queftlons  in  the  Rcl>a-tDon?:cr 
caufe  arofe  upon  the  words  of  the  fettlement  which  are  agreed       his  foa 
on  both  fides,  T  fhall  repeat  them:  "After  limiting  an  eftate  of  ag"e  we*irno 
*^  to  his  fon  John  Dormer  and  the  heirs  of  his  body,  he  limits  bar,  for  a  good 
«  his  eftate  as  follows  ;  and  in  default  of  fuch  iliue,'  to  the  ufe  ^/^^^^diiftlfc 
and  behoof  of  Robert  Dormer^  one  of  the  brothers  of  the  faid  truftees  durins 
John  Dormer^  for  the  term  of  99  years,  if  he  fhall  happen  the  lifeof  iv's- 
"  ib  long  to  live ;  and  from  and  after  the  death  of  the  fliid       h^s'Sn '  ^" 

could  noi  by  any 

aft  defeat  the  remainder-men  without  the  confcnt  and  joining  of  the  truftees  during  the  life  of  Rihirt 
Dormer  J  as  the  freehold  was  in  them. 


"  Robert 
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Smith  v.  Robert  Dormer,  or  other  fooner  determination  of  tKe  eftate 
Pacjchuest.   cc  limited  to  him  for  99  years,  to  the  ufe  and  behoof  of  T,  5. 

and  J.  R.  and  their  heirs  during  the  Ufe  of  the  faid'  Robert 
"  Dormer^  upon  truft  to  preferve  the  contingent  ufes  and  eftates 
**  herein  after  limited  from  being  defeated  and  dedroyed,  and 
"  for  that  purpofe  to  make  entries  and  bring  a£iions,  as  the 
"  cafe  ihali  require ;  but  to  permit  the  faid  Robert  Dormer 
and  his  alagns  to  receive  the  rents  and  profits  of  the  faid 
eftate  during  the  term  of  his  Ufe,  and  after  the  end  or  other 
fooner  determination  of  the  faid  term,  to  the  ufe  and  behoof 
of  the  firft  and  every  other  fon  of  the  faid  Robert  Dormer  in 
*'  tail  male,  with  remainder  in  the  fame  words  to  Fleetwood^ 
another  brother  of  the  faid  yob/i  Dormer,  remainder  to  Peter 
"  another  brother,  and  the  lail  remainder  to  Rufebe  the  father 
of  the  Icflbr  of  the  plaintiff  for  99  years,  if  he  fo  long  live, 
remainder  to  the  trullees  in  the  like  manner  as  in  the  limi- 
tation  to  Robert  Dormer  y  and  to  the  fir  ft  and  every  other  fon 
of  Eujebe  Dormer  In  tail  male,"    Robert  Dormer  had  one  fon 
Ficetivood,  and  when  he  came  of  age  Robert  and  his  fon  Fleet- 
Tjood  levied  a  fine  ro  make  a  tenant  to  the  pmcipe,  and  fuffered 
a  recovery,  in  which  Fleetwood       vouched  ;  the  fon  died  with- 
out lime,  then  Robert  Dormer  died,  leaving  no  other  fon,  but 
four  daughters.    Fleetwood  and  Peter  are  both  dead  without 
iilue,  and  Rufebe  being  dead,  his  fon,  the  lefibr  of  the  plaintiff, 
and  the  neareft  furviving  remainder  man,  made  his  a6lual  en- 
try within  five  years,  and  being  fo  feifed  demifed  to  the  plain- 
tiif,  ^c. 

[  136  J  The  two  queftions  propofed  by  your  Lordfliips  were  firft, 
v/hether  the  remainders  limited  to  tlie  firft  and  every  other  fon  of 
Eufebe  were  good  remainders  in  their  firft  creation  j  and  fecond- 
ly,  whether  the  fine  and  recovery  fuffered  by  Robert  Dormer  and 
his  fon  barred  thefe  remainders. 

Before  I  proceed  to  the  queftions,  I  fiiall  lay  down  fome  gene- 
mudeot  decis, '  1"^^  rules  and  maxims  of  the  law,  with  refpe6l  to  the  conftruc- 
Vt  res  maghi-a-  tion  of  dccds  ;  firft  it  is  a  maxim,  that  fuch  a  conftruction  ought 
to  be  made  of  deeds,  ut  res  magls  valeat  quam  pereat,  that  the 
end  and  defign  of  the  deeds  fhould  take  effe6l  rather  than  the 
contrary. 

the'^r"^*^^'"^'  Another  maxim  is,  that  fuch  a  conftru£lion  fhould  be  made 
thLgs^in^adced,  ^'^'^  words  In  a  deed,  as  is  moft  agreeable  to  the  intention  of 
but  the  indent  the  grantor,  tlie  words  are  not  the  principal  things  in  ~a  deed, 
<:>\  the  grantor ^     but  the  intcut  and  defign  of  the  grantor:   we  have  no  power 

and  ihou'''h  the     .  ®  .  .  . 

judges  have  iio  indeed  to  alter  the  words  or  to  infert  words  which  are  not  in  the 
pjwer  to  aitci-  deed,,but  wc  may  and  ought  to  conftrue  the  words  in  a  man- 
others  °y(!"th  7  ^^^^  iwo^  agreeable  to  the  meaning  of  the  grantor,  and  may 
ought  to  con-  reje£l:  any  words  that  are  merely  infeiifiblc  :  thefe  maxims  my 
ihue  them  the  Lords  are  founded  upon  the  greateft  authority,  Cohe,  Plo^vdeUy 
tehiaTjcjilin-  Lord  Chief  Juftice  Haky    and  the  law  commends  the 

and  rcjsdt  any    aftutia,  the  cuuniug  of  Judges  in  conflruing  words  in  fuch  a 
that  are  infcnii-  manner  as  flrall  beft  anfwer  the  intent  j  the  art  of  conftruing 
words  in  fuch  a  manner  as  fliall  deftroy  the  intent  may  (hew  the 
ingenuity  of  CQUnfel,  but  is  very  ill  becoming  a  Judge. 

Having 


£Mch  aconiti 
tlun  ou"h:  to 


leat     am  pereat. 


i 
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Having  laid  down  thefe  maxims,  I  fhall  proceed  :  in  this  cafe     Smith  v. 

he  intention  of  the  party  cannot  be  doubted,  the  grantor  mam-  ^^^^^^^*t» 

'edly  intended  to  continue  the  eflate  in  his  name  and  blood  as  far  ^iii*"^^  ^-^^ 

is  he  could  by  the  rules  of  law,  the  law  will  not  admit  a  per-  pevp,"r^u-,ty,^'et^ 

Detuity,  but  the  intention  of  the  pzlrty  fo  far  as  is  conilftent  with  ^t^e  intention  of 

he  rules  of  law  ought  to  be  obferved.  the  party  fo  far 

o  as  IS  confiftent 

with  Its  rules  ought  to  be  obferved, 

Iri  this  cafe  it  was  faid  that  the  intention  of  the  party  by  The  pLin  Intent 
Ippointing  truftees  to  preferve  the  contingent  remainders,  was 
mly  to  preferve  the  eftate  till  there  were  iffue  of  Robert  Dor-  nant  for  99yeara 
ner,  and  that  they  were  not  meant  to  preferve  the  diftant  re-  °"^y>  was  to 
nainders;  but  if  this  had  been  the  cafe  how  c;^me  Robert  Dor-  I'^'fZ'^l^m^ 
ner  not  to  be  made  tenant  for  life,  for  even  though  he  had  been  barring  the 
enant  for  life,  the  truftees  could  have  preferved  the  remainders  ^^^^^l^^^ 
ill  his  fon  came  of  age  ;  but  the  plain  intent  of  making  him  te-  [he  joinhTg^of  ^ 
lant  for  99  years  only,  was  to  prevent  him  and  his  fon  from  the  tfuftees. 
)arring  the  eitates  in  remainder  without  the  joining  of  the  truf- 
ees,  the  efFe£l'  of  which  is,  that  it  could  not  be  barred  without 
he  confent  of  the  truftees  during  the  life  of  Robert  Dorinery 
vhicli  js  going  as  far  as  the  law  will  permit. 

The  objedlions  to  the  limitations  to  the  firft  and  other  fons  of 
lujebe^  ^c,  were  thefe  ;  firft,  that  the  commencement  of  the 
ftate  to  the  truftees  and  to  the  firft  fon  was  at  the  fame  time,  [  1^7  3 
nd  confcquentiy  the  latter  limitation  v/as  void.  Secondly,  That 
he  limitations  were  inconfiftent,  and  therefore  void  ,  and  third- 
,  that  where  there  is  an  eftate  limited  upon  two  disjun£lives, 
hich  cannot  ftand  together  (becaufe  if  one  happens  the  other 
annot)  that  in  fuch  cafe  it  fhall  take  efFc6l  upon  neither,  but 
le  fettlement  ftiall  rather  be  conftrued  to  be  void. 

As  to  the  firft  v/e  are  clearly  of  opinion,  that  the  limitation  of 
:ie  eftate  to  the  truftees  and  to  the  firft  fon,  l^c,  commenced  at 
ifFerent  times  \  in  fupport  of  the  firft  objection  it  was  faid  that 
H  eftate  limited  during  the  life  of  another  to  commence  at  his 
eath,  is  void  this  is  certain,  but  when  the  deed  goes  on  and 
lys,  or  other  fooner  determination  of  the  term  for  years,  this 
lanifeftly  fixes  a  conlmencement  of  the  eftate  to  the  truftees,  at 
le  determination  of  the  term,  which  might  happen  not  only  by 
iluxion  of  time,  but  may  take  efFeft  by  furrender,  or  forfeiture, 
veral  ways,  in  the  life-time  of  Robert  Dormer  or  Enfehe :  and 
e  are  of  opinion,  that  the  eftate  of  the  truftees  might  fo  com- 
lence  5  but  the  eftate  to  the  firft  fon,  could  not  commence 
11  the  death  of  tlicir  refpedive  fathers. 

It  is  faid, by  my  Lord  Cohe^  that  the  word  term,  though  it  is  ^hewo'-d  tPTr> 
ore  properly  applied  to  a  term  for  years,  yet  may  mean  an  though  more 
;late  for  life,  and  it  is  plainly  in  this  deed  ufed  in  that  fenfe :  .prope.iy  :ippHed 

■-r>;,t>  c-»  •         ,toa  term  tor 

le  truitees  are  to  permit  Kohert  Dormer^  l^c,  to  receive  the  vears,  yet  may 
rofits  durirr  the  term  of  his  life:  and  the  eftate  to  the  chil-  Inean  an  eiU:e 


'en  is  not  to  commence  till  the  end,  or  other  fooner  determi- 
ition  of  the  faid  term,  wliich,  by  referring  tlie  relative  to  the 
ft  antecedent,  mull  mean  the  term  of  his  life  ;  as  to  the  vrords 
^  fooner 


for  life. 
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vtcKk^J'T  J^^''^^  determination^  inferted  after  the  eftate  for  life,  thefe  are  ivy^ 
^  *  *  fenfible,  and  may  be  rejected ;  they  were  probably  thrown  in 
currente  calamo^  or  by  following  a  precedent,  and  if  the  pre- 
cedent was  before  the  reformation  when  there  was  a  civil  death, 
as  well  as  a  natural,  by  entering  into  religion,  it  might  then 
have  a  meaning. 

As  to  the  fecond  point,  fince  we  are  of  opinion  that  there 
was  a  different  commencement  of  the  eftates  limited  to  the  truf- 
tees,  and  the  iffue  in  tail,  there  is  no  inconfiftency. 

As  to  the  third,  it  is  highly  abfurd,  and  againft  reafon,  and  |  j' 
I  think  againfl:  law  too  :  but  in  fupport  of  this,  the  cafe  of 
Camherford  2ind.  Birch^  2Lev,i^j,  was  cited  by  the  defendant's  f  jj^j 
counfel  ;  there  the  fettlement  was  with  a  provifo,  that  in  cafe 
none  of  the  brothers  or  fifters  of  A,  or  any  of  the  children  be 
living,  then  immediately,  or  after  a  term  of  2 1  years  ended,  to 
the  ufe  of  B,  C,  and  D»  his  brothers,  fucceffively  in  tail  male, 
remainder  to  tlie  plaintiff :  died  without  iffue,  B.  and  C. 
died  without  iiTue  male,  but  B,  had  iffue  a  daughter  j  and  ^. 
£  1  himfeif  had  fifters  living  ;  this  the  court  held  to  be  one  fen- 
tence,  and  a  condition  precedent ,  that  none  of  the  brothers  or 
fiflers  of  A.  or  any  of  their  children  be  then  living,  and  which, 
as  it  had  not  happened,  ail  the  remainders  were  void,  and 
judgment  for  the  defendants  ;  and  it  was  not  at  all  determined 
on  the  necefhty  there  was,  that  the  remainders  fhould  take 
effect  on  both  disjundives  ;  but  that  cafe  does  not  come  up  to 
the  prefent,  for  it  was  never  intended  that  the  remainder  fhould 
vefl  on  the  death  of  Robert  Dormer ^  but  as  appears  by  the  ex- 
prefs  words  on  a  determination  of  the  eflate  for  99  years  before 
his  death,  and  fuch  a  conflruclion  as  the  defendant's  counfel 
contended  for,  would  deflroy  not  only  the  remainder  to  Eujehe^ 
but  every  one  of  the  remainders  limited  by  the  deed,  except  the 
remainder  to  John  Dormer  and  his  heirs  ;  and  the  words  of  a 
deed  mufl  be  extremely  flrong,  which  would  induce  us  to  con- 
flrue  ail  the  limitations  in  the  deed  to  be  void  :  we  therefore  are 
of  opinion,  that  the  limitations  to  the  firfl  and  every  other  fon  of 
Eufebe,  were  good  remainders. 

As  to  the  fecond  principal  queflion,  Whether  the  limitations*! 
to  the  firil:  and  other  fons  of  Eufebe,  were  well  bp.rred  by  the 
fine  and  recovery,  without  the  joining  of  the  truflees  ?  It  was 
infifled  upon,  to  fhew  they  were  barred,  frf^  that  no  eflate 
all  vefled  in  the  truflees  :  fecondly^  if  any  eflate  vefled,  it  was  a 
contingent  eflate,  or  a  right  of  entry  only  j  znA^jhirdly^  that 
whatever  eftate  it  was,  it  was  efFe6lually  barred  by  the  fine  and 
recovery. 

As  to  the  firfl,  we  are  of  opinion,  that  an  eflate  commencec 
in  the  truflees  immediately  after  the  determination  of  the  terra 
for  years,  by  efHuxIon  of  time,  forfeiture,  or  otherwife. 
That  a  remain-       As  to  the  fecond,  whether  the  eflate  to  the  truflees  was 

cer  is  contin  oi  •  o  i  i  j'C^U' 

gent,  when  un-  vclled  or  contmgcnt  eflate,  appeared  to  us  tne  great  dunculty 

certain,  whether  ^  _    ,  . 

it  would  rake  efteil  or  not,  is  by  no  means  the  true  legal  definition  of  it ;  for  if  an  eftate  be  limited 
to  A.  for  life,  remainder  to  B.  and  the  heirs  of  his  body,  this  is  a  veiled  remainder,  notwithftanding  i?. 
may  die  without  heirs  of  his  body,  before  the  death  of^.  and  the  remainder  never  take  effect  in  poffeflioDt. 

in 


.(')See; 

mtimL.. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  138 

in  the  cafe  the  do£lrine  of  contingent  remainders  is  very  nice  p^^^^y/g^^ 
and  intricate,  and  if  we  were  to  cite  all  the  cafes  in  the  books, 
I  fear  we  fhould  rather  puzzle  than  explain  the  difficulty : 
the  definition  of  a  contingent  remainder,  laid  down  by  the 
counfel  for  the  plaintiff,  that  a  remainder  was  contingent  when 
it  was  uncertain  whether  it  would  take  efFeft  or  not,  is,  by  no 
means,  the  legal  notion  of  a  contingent  remainder  ;  it  is  not  the 
uncertainty  of  taking  effed  in  pofleffion  that  makes  it  contingent  5 
if  an  eftate  is  limited  to  A  for  hfe,  remainder  to  B,  and  the 
heirs  of  his  body,  every  one  will  allow  that  this  is  a  vefted  re- 
mainder •,  and  yet,  it  mull  be  allov/ed,  that  it  is  uncertain_, 
whether  B,  may  not  die  without  heirs  of  his  body  before  the 
death  of  J,  and  confequently  the  remainder  may  never  take  efFe6l 
in  pofleffion.  [  i  ^^p  ] 

We  have  confidered  this  point  a  good  deal,  and  are  of  opinion.  All  contingent 
that  all  contingent  remainders  may  be  .reduced  to  thefe  tv/o  heads  ^'^g'^  J'^'^J^^^" 
(j)?  j^^9  where  a  remainder  is  limited  to  a  perfon  not  in  two  heads  j/ryf, 
being,  and  who  may  poffibly  never  exift  ;  and  feconciiy,  where  a  where  a  remaia- 
remainder  depends  upon  a  contingency  collateral  to  the  con-      i^^^i^'ted  1^ 

r  1  •     1        n  T      -n     •  •   n  r        i      a  perlon  not  la 

tmuance  of  the  particular  eltate  :  i  will  give  an  mitance  01  each  :  being,  and  who 
If  an  eftate  is  limited  to  A.  for  life,  the  remainder  to  firft  his  fon  mayn-verexifl  : 
before  he  has  any  child;  this  is  a  contingent  remainder  of  -^^IZiuA^^^Q^ 
firft  kind,  for  it  is  uncertain  whether  he  will  have  any  fon  :  If  pends  upon  a 
an  eftate  is  Umited  to  A,  for  life,  and  after  the  death  of  J,  S,  contingency 

r,    .      r  "  cv     ft     n    1 1  r  n  i  •     •         collateral  to  thfi 

toi5.  mree,  or  alter  J,  b,  inall  come  irom  Kome  \  this  is  a  continuance  of 
contingent  remainder  of  the  fecond  kind  •,  for  it  is  uncertain  what  the  particular 
time  y.  5.  fhall  die,  or  lhall  come  from  Rome  :  for  as  the  law, 
for  many  good  reafons,  will  not  permit  the  freehold  to  be  in 
abeyance,  it  expefts  the  contingent  remainder  to  take  place  when 
the  particular  eftate  determines,  and  it  cannot  immediately  veft: 
in  thofe  cafes,  when  it  is  uncertahi  whether  the  contingency 
will  happen. 

The  prefent  cafe  comes  under  neither  of  thefe  heads,  the 
truftees  are  in  being,  and  capable  of  taking :  the  eftate  does 
not  depend  upon  any  contingency  collateral  to  the  continu- 
ance of  the  particular  eftate;  we,  therefore,  are  of  opinion, 
that,  fubje6l  to  the  term  of  99  years,  a  good  eftate  of  free- 
hold veftxd  in  the  truftees  during  the  life  of  Robert  Dormer  (a).  I 
"will  put  one  cafe  ;  fuppofing  a  perfon  grants  an  eftate  to  A» 
for  99  years,  if  A,  fhould  fo  long  live,  and  after  the  death  of 
J.  to  another  ;  fuppofing  A,  fliould  outlive  the  term,  Qr  com- 
mit a  forfeiture,  is  not  the  freehold  vefted  in  the  grantor  dur- 
ing the  life  of  A.  and  has  not  he  a  power  to  enter,  and  if  he  has 
an  eftate  in  this  cafe,  may  he  not  grant  it  away  upon  the  fame 
terms,  and  would  not  his  grantee  have  the  fame  eftate  ?  But 
confider  what  would  be  the  confequence,  if  the  truftees  do 
.not  take  but  upon  a  contingency,  their  heirs  cannot  take  5 

(0  See  Mr.  Feanie^s  Qivifion  of  Con-  (2)  Duncomb  v.  Duncomh^  3  Le^j.  437* 

,  tlngent  Reir.airders,  EJfay  cn  Contingent  //f^?;?/^,  1 5 1,  to  1 57, 
Remainder P^S®  3  •  to  1 1 . 

2  and 
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pACKHu7s  ^^^^  trullees  dre  before  the  contingency  happen,  the  Ii- 

A  HURST.  p^i^^^Iq^  J.Q  j-j^gij.  l^eirs  fails ;  and  if  the  eftate  limited  here  ta 
the  trullees  is  contingent,  fo  are  the  limitations  to  truftees  in 
all  fettlements,  and  confequently  all  the  fettlementb  for  thefe 
200  years,  ever  fince  the  ftatiite  of  ufes,  may  be  quellioned  s 
But  can  we  conceive,  my  Lords,  that  every  one  has  been  mif- 
taken  for  thefe  200  years,  and  that  this  new  light  is  juft  now 
arifen  to  us  ?  Surely  it  is  a  much  lefs  evil  to  make  a  conftru£lion, 
even  contrary  to  the  common  rules  of  law,  (though  I  think 
this  is  not  foj,  than  to  overthrow,  I  may  fay  ioo,coo  fettlements  ; 
for  it  is  a  maxim  in  law,  as  well  as  reafon,  communis  error  facit 
jus. 

Arightofentiy     As  to  the  right  of  entry,  I  fliould  fcarcc  have  thought  it  de-/ 
always fuppofes  ferved  an  anfwer,  but  that  fome  weight  has  been  laid  upon 
^ght^ofVntr^is      '  opiuiou,  that  a  right  of  entry  always  fuppofes  an 

nothing  without  eft  ate  *,  for  what  is  a  right  of  entry,  without  a  right  to  hold 
a  right  to  hold  and  receive  the  profits  5  therefore,  I  have  always  thought,  that 
profi?s7^anci?f  eftate  is  granted  to  a  man  referving  rent,  and  in  default  of 

an  eftate  be  payment,  a  right  of  entry  was  granted  to  a  ftranger,  it  was 
granted  to  a  yoid  ( I )  t  a  cafc  was  citcd  to  endeavour  to  fhew,  that  a  right  of 
i^nt*  and^^hi"^  entry  might  fubfift  without  an  eftate  ;  but  I  am  inclined  to 
default  of  pay-  think  fomc  material  circumftances  in  that  cafe  are  omitted,  and 
^J's^^*^  are  agreed  in  our  judgment,  that  the  law  is  otherwife  ;  and  for 
ted^a  ftra^ngerl'  thefe  reafons  are  of  opinion,  that  not  a  mere  right  of  entry, 
it  is  void.  nor  a  contingent  eftate,  but  an  eftate  of  freehold,  was  vefted  in 
3   the  truftees  during  the  life  o{  Robert  Dormer, 

The  laft  point  to  be  confidered,  is,  what  will  be  the  efFecfl  of 
the  fine  and  recovery. 

As  to  the  fine,  it  hath  been  infifted,  that  it   is  a  feoffment  i 
f^rs^materkiiv' "  ^P^^  rccord,  and  that  a  fine  even  by  tenant  for  years  is  not  ' 
from  a  fine,  for  void  ;  as  to  this  fine,   it  muft  be  confidered  either  as  a  fine  of 
the  feoffment  is  leffce  for  ycars,  or  as  a  fine  of  a  reverfioner  in  tail;  fines  of  ' 
on  the  ilndl^^'d  ^^^'^^      y<^^^s,  I  coufefs,  are  not  abfolutely  void,  but  operate 
the  feoffee  im-  by  way  of  eftoppel,   and  therefore  bar  the  parties  claiming 
inediateiy  put     under  them ;  a  reverfioner  may  levy   a  fine,  for  this  reafon, 

into  pofleffion,  ,  ,   ,  ,  •      i  -i 

but  a  fine  has  ^"d  It  bars  the  lilue  m  tail,  but  it  can  never  be  conceived  that 
nothing  pubiick  the  fine  of  a  revcrfioncr  can  get  the  freehold;  let  us  therefore 
exct-pt  the  pro-   confider  it  as  the  fine  of  a  leffee  for  years;  it  has  been  faid, 

clamations;  and    ,       ,   „       .  .       i  •         r         •  t       i  i  ,11 

therefore  by  that  lellee  for  years,  in  this  cale,  might  nave  barred  all  re- 
4 7.  f .  24.  maindcrs  by  a  feolFmcnt ;  that  a  fine  fur  do?ie  grant  and  render 
onJ^tVom'^the  f'M'P^'*^-'^  ^  g'-^^  which  means  a  feoffment,  and  therefore  is 
procUmatlons.  equivalent  to  a  feofFment  *.  I  am  of  opinion  that  even  a  feoff- 
^  ^'^'^'i"^!^"^^  mcnt  would  not  have  been  a  bar  unlcfs  the  truftees  had  been 
Jand,i,kie  may  ^^^eep,  for  they  Oilglit  have  lmm(^di'<Ut:ly  entered,  and  pbftefied 
be  of  tithes,  ;ind  the  e  ftate  ;  if  they  had  Iain  by  till  die  recovery  had  been  per- 
orherjncoivoTcai  fe£^t:cl,  that  mleht  have  been  a  bar,  but  that  is  not  to  be  fup- 

inheriiajices.  r   .       t      ■»       1  r  •  t      1  r       e  r  r  1 

,  poled.     It  has  been  laid,  that  a  line  luppcles  a  ieoirment;  but 

the  word  douef  though  it  fometimes  fignifies  a  feoftment,  has 
many  other  fignifications  ;  it  may  fignify  grants  of  incorporeal 
inheritances,  which  vv^iil  not  pafs  by  fectTment,  and  therefore 

(1)  So  LiL\f.  347. 

does 
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does  not  neccflarily  fuppofe  a  feoffment :  a  feoffment  differs  Smith  y. 
very  materially  from  a  fine,  for  in  notoriety  of  fa61:,  the  feoff-  I^ackhurst. 
ment  is  fuppofed  to  be  made  openly  upon  the  land,  and  the 
feoffee  is  immediately  put  into  the  poifefFion,  but  a  fine  has 
nothing  publick  except  the  proclamations ;  and  therefore  by 
the  a6l  of  parliament  of  4  Hen,  7.  non-claim  runs  only  from 
the  proclamations  ;  whereas,  if  a  fine  fuppofes  a  feoffment,  it 
will  have  its  effe£l  from  the  time  of  acknowledging,  which  is 
a  private  tranfa6lion  ;  a  feoffment  can  only  lie  of  land,  a  fine 
may  be  of  tithes,  and  other  incorporeal  inheritances  ( i ).  T  14 1  ] 

Great  weight  has  been  laid  upon  Lord  Cokis  authority,  who  ^  fine  is  not  a 
fays  a  fine  is  a  feoffment  upon  reccord  (a);  he  was  certainly  a  recoiXunka^'* 
great  man,  which  has  made  fome  people  think  every  thing  he  fays  tht  party  has 
is  rijrht,  though  he  has  his  miflakes  ;  but;  in  anfwer  to  it,  I 

n    11^  ®        1  1      •  •  1  r  i  Will  intitle  h:m 

inalloiTer  two  or  three  great  authorities,  and  one  or  equal  age  to  levy  a  fine, 
and  authority  with  Lord  Cohe:  in  the  cafes  that  were  cited  at  thatisan  eftates 
the  bar,  it  was  determined  by  Lord  Chief  Tuftlce  Holt  and  «f freehold 5 

T.i,  r  ti      ^  r  r     rr-  othenvile  a  fine 

Lord  Macclesjield^  that  a  line  was  a  feoffment  upon  record,  has  no  tfica: 
when  the  party  had  fuch  an  eftate  as  will  intiile  him  to  levy  a  whatf^ever  witk 
fine,  that  is  an  eflate  of  freehold  \  otherwife  a  fine,  has  no  ef-  ftraBger,and  bars 
fe6l  whatfoever  with  refpe£l  to  a  fi:ranger,  and  operates  as  an  none  but  the 
efloppel  only,   and  bars  none  but  the  party  claiming  under  ^^der  it ^^"^^"^ 
it. 

As  to  the  authority  I  promlfed,   which  was  equal  to  the  A  feoffment  Is 
authority  of  Lord  Coke^  it  is  Lord  Coke  himfelf,  w^ho  in  the  the  moft ancient 
page  before  that  of  the  cafe  cited  Co.  Lit,  9.  a.  has  thefe  ex-  Jon^eyaric^^^^^^^ 
preffions,    a  feoffment  is  the  mod  ancient  and  fure  way  of  as  itisDublick, 
conveyance,  both  for  that  itisfolemn  and  publick,  and  there- 
fore  beft  proved,  and  alfo  for  that  it  cleareth  all  diffeifins,  ^r.  aJ^dears all 
which  cannot  be  done  even  by  fine   and   recovery;  fo  that  it  dliTeiii  ns,  tsf,. 
is  Lord  Coke's  own  opinion,  that  a  feoffment  can  effea  that  which  (3)^"',''' 

p       .,  ^  iir'  1  1      ao.tbe  done  evea 

a  nne  and  recovery  cannot,  and  therefore  it  cannot  longer  be  by  fine  and  re^ 
maintained,  that  he  has  laid  it  down,  a  fine  is  to  all  purpofes  a  coveiy  (4), 
feoffment  upon  record. 

It  was  faid  that  if  a  fine  was  void  in  this  cafe,  how  would  Many  cafes 
it  make  a  forfeiture ;  there  are  fure  many  cafes  where  an  a£l  ^vher'cana(^^:ma3r 
may  be  void  as  againfl  another,  and  yet  be  a  forfeiture  to  the  b^voidagainft 

r         T     Ml    •  •   CL  1         r  1  ,     r    another,  and  yeC 

perlon  ;  1  will  give  one  initance,  that  or  a  copyhold  tenant,  a  leaie  a  forfeiture  to 
made  by  him  is  certainly  void  againfl  the  lord,  and  yet  is  a  forfei-  the  perfon  5  as  a 
ture.  •  Upon  the  whole  we  are  of  opinion  tjiat  the  fine  and  reco-  n^faV  byatopy! 
very  were  no  bar  to  the  remainders.  hold  tenant,  is 

.  certainly  void 
aga'inft  the  lord,and  y«t  Is  a  forfeiture  as  to  himfelf. 

(1)  Cru'ije  on  Fines ^  121.  feoffment   in  creating  a  difTeifin,  the 

(2)  Co.   Litf.  50.      2  Black.  Com,    reader  is  referred  to  liar.  Co,  Ln.  330. 
48.  b  note  1.  and  to  the  efTay  ou  Ufes  and 

(3)  Ante  129.   Toivfend  w,  J^jh,  pojl.    Trulls,   305.  to  324. 

39.  Shields  s.  Atkyns  poji  562.  VVitli  (4)  Breretonv.  GMmuL  ante  2  xo),  2i^Q, 
fefpedt  to  the  particular  operation  of  a    Carter  v.  BarnardiJiQTii  1  F.  IF,  520, 

Vol.  m.  K 
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Cafe  4^*  Addlingion  vtxtxxs,  Cann  and  Andreivs^  July  3,  1 744, 


There  muft  be  a  T  A  JV  R  E  N  C  E  HolUJler^  being  feifed  of  feveral  mcfluages, 
will  duly  execu-         lands  and  tenements  in  Brlftol  and  other  places,    "  did 

chaHtableufet  "       ^"^^^  ^^^^"^       '^^^  oi  March,  1 7  25,  devife  all  his  mef-- 
and  the  court        fuages,         in  Brlftol  to  a  company  of  merchants  there,  in 
^  ft  *truil  to  difpofe  of  the  rents,  i^c*  not  exceeding  350/.  for 

charity  without  "  building  of  an  hofpital  to  be  called  5/.  Lawrence^ s  Hcf- 
a  declaration  in  pital,  and  to  be  undcr  a  mafter  for  inflru£ting  in  reading, 
thTs^^afeYorV"       writing,  arithmctick,   and  mariner's  art,  as  many  boys  as 

jjardlvkke  held  "  thc  profits  of  the  eftate  given  by  him  to  the  ufe  of  the 

that  charicab>  «  hofpital  would  cloath  ;  and  it  was  his  defire  that  the  de- 

botrthetia^ufes  "  fendant  and  Other  perfons  named  in  the  will  fiiould  deter- 

of  the  ftatute  of  "  mine  all  matters  in  difference  relating  to  the  hofpital,  and 

frauds  and  per-  t(  ^f^^j.  deaths  the  dean  and  chapter       Briftol,  and  their 

within  thr^^  <*'fucceffors  forever,  fhould  be  the  infpeaors  of  the  hofpital, 
ciaufe  ofi  e-         and  appointed  the  defendants  Camiy  Andrews^  and  four  other 

vifes,  as  the  «  perfons,  executors." 

xlaufe  relaUng  * 

to  the  dcclara-  .        „  ....        ^,  'if 

tion  oftruftsj  and  notwithftanding  there  were  circumftanccs  which  Ihewed  the  inclination      the  ,„j 
teftatorhere,  that  fame  part  of  his  eftate  flisuld   go  to  charitable  ufes,  yet  he  did  not  think  the  evi-  1 
dence  arifmg  from  thence  eertarn  enough  to  decree  this  to  be  a  truft  for  charity,  and  that  admitting  :W  will, 
parol  evidence  to  prove  it  would  be  breaking  in  upon  the  ftatute.  |l«  j^gp 

[  *I42  ]  HolUJler  being   in  fome  apprehenfions  whether  this 

was  a  good  difpofition  to  a  charity,   and  being  apprehenfive 
that  it  was  void  under  the  ftatute  of  mortmain,  9  Geo,  2.  ch*  j 

36.  iytlie 

On  the  firfl     Auguft,  173S,  he  made  a  fecond  will,  "  ^^-|  j^,. 
citing  that  the  defendant  Cann  had  been  for  many  years  i^^''^^ 
concerned  for  him  in  the  way  of  his  profeffion  in  various  L 
^«  affairs,  and  had  difcharged  them  with  great  integrity  and  |^j^^^^ 

toi 
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to  his  intire  fatisfa£lion ;  and  reciting  alfo  that  his  coufin 
"  the  defendant  Mrs.  Andrews  had  for  about  twenty  years 
ferved  him  as  his  houfe-keeper  with  great  fidelity,  he  de- 
vifed  to  the  defendants  and  their  heirs  all  his  meffuages, 
Isfc,  in  Brijlol  to  hold  to  the  defendants,  their  heirs  and 
affigns  for  ever,  in  the  nature  of  joint-tenants,  and  likewifc 
gives  feveral  other  eflates  in  different  counties  to  thefe  two  T 
"  defendants  in  joint-tenancy,  and  gave  to  the  plaintiff  (who"'^'' 
"  is  his  only  child  and  heir  at  law)  twenty  guineas  to  buy 
*'  her  mourning,  and  ftri6tly  enjoins  her  to  fubmit  to  ther'!'"^^" 
"  difpofition  he  had  thereby  made  of  his  eftate  ((he  bein^  |J  "'j^'^ 
"  handfomely  provided  for  by  his  marriage-fettlement  01  . 
♦*  her  mother,  and  otherwife  fince),  and  that  fhe  fhould  noi  ,  ^^^^ 
"  prefume  to  conteft  the  fame ;  it  being  made  and  publlfliec;  '"^^'1 
"  by  him  on  the  moft  cool  and  mature  deliberation;  all  hi  ^J^p''"' 
"  leafehold  eftates  and  perfonal  eftate,  not  before  difpofed  of  jJ/^^'J^^ 
"  he  gave  to  the  defendants,  their  executors,  adminlftrator  tj'^'^^)'^ 
"  and  affigns,  and  appointed  thepi  execut©r  and  executrix,  re 
"  yoking  all  other  wills." .  " '  ^^fo 

Oj 


in  the  Time  of  Lord  Chancellor  HardwickI.  14a 

On  the  iith  of  Augull  following  the  teftator  died,    and  ^^^^^^^'^'^ 
fome  time  after  his  death,  the  defendants  admit  they  found  in 
his  clofet  a  paper  writing  fubfcribed  by  him,  and  is  as  fol- 
lows : 

"  Rules,  requefts,  that  are  defired  to  be  obferved  and  fol- 
lowed,  touching  the  execution  of  a  certain  will  made  by 
Lawrence  Holltfter,   dated  the  2d  day  of  Auguft  1738,  the 
**  adminiftration  and  power  is  wholly  left  to  the  management 
"  of  the  worthy  Mr,  Cann  and  Mary  Andrews^  their  heirs  and 
**  affigns  for  ever  in  the  nature  of  jointenants.    It  was  never 
my  fhoughts,  that  my  worthy  friend  William  Cann^  Efq; 
fhould  have  any  trouble  in  this  affair,  more  than  to  alFift 
my  coufin  Mary  Andrews^   in  managing    the  fame,  and 
I  hope  that  through  his  great  goodfiefs  and  charitable  difpojition    f  I43  J 
**  he  will  be  pleafed  to  bring  the  whole  affair  to  it*s  defired 
**  iflue  :  and  becaufe  I  am  not  willing  to  incumber  the  faid 
worthy  William  Cann^  Efq  ;  1  have  wrote  a  full  particular 
account  of  all  matters  that  are  to  be  tran failed  under  the 
"  adminiftration  of  my  faid  will,  in  the  diredlions  that  are 
^*  feparately  given  to  the  faid  AInry  Andrews^  wliich  I  hope 
and  doubt  not  but  the  faid  w^orthy  William  Canny  Efq  \ 
will,  according  to  his  undoubted  generofity  and  integrity, 
fee  performed,  according  to  the  humble  requeft  of  a  true  and 
"  real  friend,  and  according  to  your  wonted  and  well  difpofcd 
"  charitable  difpofition  towards  ail  men.    Law*  Hollifter,  Dun-' 
dry,  Augujl^y  1738." 

This  paper  was  written  by  one  William  Long,  and  fubfcribed 
by  the  teflator. 

Mary  Adlington^  only  daughter  and  h^ir  of  the  teftator,  filed 
^er  bill  againft  Mr.  Cann  and  Mrs.  Andrews  the  25th  oi  May^ 
1739,  and  prayed  a  difcovery  of  the  truft,  and  of  what  they 
enow  to  have  been  faid  or  wrote  by  Lawrence  Hollifler^  or  his 
)rder,  touching  the  application  of  his  real  and  perfonal  eftate, 
md  that  the  will  of  the  ift  of  Augujl  may  be  declared  null  and 
oid,  and  that  fhe  may  be  let  into  poiTeffion  of  the  real  eftate,  and 
'S^^  hat  they  may  account  to  her  likewife  for  the  perfonal  eftate  of 
ler  father. 

The  defendants  to  fo  much  of  the  bill  as  feeks  a  difcovery  of 
ny  fecret  truft  for  charitable  ufes,  or  any  parol,  or  other  decla- 
ation  of  truft  of  the  real  and  perfonal  eftates  of  I^awrence  HoU 
•ftery  not  made  by  him  in  writing,  and  not  figned  by  him,  they 
^  »lead  that  he  was  feifed  in  fee  of  thofe  lands,  and  that  by  the  will 
f  the  I  ft  of  Augujiy  1738,  he  difpofed  of  them  abfolutely  to  them 
nd  their  heirs. 

And  further  plead  the  a£l  of  29  Ch.  2.  ch,  3.  for  prevention 
f  frauds  and  perjuries,  hy  which  all  declarations^  or  creations  of 
yuft  of  any  lands  Jhoiild  he  manifejled  hy  forne  writing  Jgned  hy  the 
arty^  or  hy  his  loj  will,  or  elfe  Jhould  he  utterly  void  And  of  none 
rate  tj'^^^    ^j^^l  therefore  the  difcovery  of  fuch  parol  declarations 
"  f  truftj  as  fought  by  the  bill,  is  no  ways  material  to  the  plains 
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Adhnctok  V.  tiff's  relief,  nor  are  defendants  obliged  to  anfwcr  to  it,  and 
therefore  plead  the  will  and  a61:  in  bar. 

In  anfwcr  to  the  refidue  of  the  bill,  the  defendant  Andrews^ 
pofitively  denies  that  fuch  diredions  as  are  alhided  to  by  the  iaid  | 
writing,  or  any  other  directions,  were  ever  given  by  the  faid 
teftator  to  her,  touching  ^ny  charitable  ufe,  or  trufl  in  the  bill 
mentioned,  or  any  other  truft  whatfoever. 
[  144  ]         They  both  likewife  deny  that  they  were  ever  named  or  ap. 

pointed,  in  any  writing  to  their  knowledge,  to  have  the  ma^ 
nagement  of  any  charitable  ufe  as  truilees  :  or  that  the.  teftator 
did  fignify  to  them  in  any  kind  of  writing  his  defigniiig  to 
fettle  his  eftate  in  truft  for  the  benefit  of  any  charitable  ufe  or 
ufes. 

On  the  28th  o{  July,  1740,  the  plea  came  onto  be  argued 


before  Lord  Hi 


arauuicfie. 


who  ordered  it  to  ftand  for  an  anfwer,| 
with  liberty  to  except,  and  the  benefit  of  the  plea  was  faved  t 
the  defendants  till  the  hearing  of  the  caufe. 

This  caufe  flood  in  the  paper  the  5  th  of  Jnne.^  and  was  heard 
foon  after. 

Mr.  Attorney-General  for  the  plaintiff. 
That  though  the  teftator  has  taken  all  the  care  he  can  to  ev2d 
the  ftatute  of  mortmain,  yet  the  ftiatute  will  not  permit  an  a6l  t 
avoid  it. 

That  claufula.  inconfuei(e  inducunt fujpic'ionein^  and  that  the  intro-' 
duiSlion  of  the  will,  and  giving  the  eftate  to  the  defendants  ii| 
joint-tenancy,  are  very  extraordinary 

That  the  a£i:  does  not  require,  that  the  devife  of  land  upo 
a  truft  ftiould  be  fuch  a  one  as  is  capable  of  being  carried  in 
execution. 

That  the  paper  is  to  be  taken  as  part  of  his  will,  that  this 
a  truft;,  and  appears  to  be  fo  by  proof  and  admiflion  ;  and  clei 
that  it  is  a  declaration  of  truft,  though  it  does  not  appear 
what  purpofes.  ^ 

That  the  law  being  for  a  general  good,  ought  to  be  libera 
expounded. 

Bytheftat.  of  Mortmain^  9  G.  2.  ch.  36.  "  No  man 
lands,  tif^:.  nor  fums  of  money,  goods,  ^6-.  or  any  other  pi 

*^  fonal  eftate  whatfoever  to  be  laid  out  in  the  purchafe  of 
lands,  ^c,  fliall  be  given,  granted,  bV.  or  any  ways  char 
or  incumbred  by  any  perfon  or  perfons  whatfoever,  in  t. 
or  for  the  benefit  of  any  charitable  ufes  whatfoever,  unlefs  fu 
gift,  coveyance,  appointment,  ^V.  be  by  deed  indent 
fealed  and  delivered  in  the  prefence  of  two  or  more  credi 
witneffes,  twelve  kalendar  months  at  leaft  before  the  de 

*'  of  fuch  donor  or  grantor  (including  the  days  of  the  es 
cution  and  death)  and  be  inrolled  in  the  court  of  Chanc 

"  within  fix  kalendar  months  next  after  the  execution  the 

"  of, 

That  under  the  words,  in  trufifor  or  the  benefit  of,  they  migJi 
be  admitted  to  read  parol  proof,  to  Ihew  it  to  be  a  truft  for 
charity, 
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in  the  Time  of  Lord  Chancellor  Hardwicke. 
Mr.  Wilhraham  for  the  defendants. 

The  teftator  had  a  power  to  give  the  eRate  as  he  thought  pro- 
per, fo  as  his  difpofition  was  confiftent  with  the  rules  of  law,  as 
well  with  regard  to  the  manner  of  giving,  as  the  objedl  of  the 
gift- 

If  the  gift  be  to  the  devifees  for  their  own  benefit,  in  point 
of  law  it  is  a  good  devife. 

Upon  the  face  of  the  will  it  appears  to  be  fo,  and  prima  facie 
in  every  devife,  not  only  the  legal,  but  the  beneficial  interefl 
pafles. 

To  deprive  a  devife'e  of  this  benefit,  it  is  incumbent  on  the 
plaintiff  to  (hew  that  it  v/as  given  upon  a  truft,  or  that  the  will 
-  is  inconfiftent  with  the  rule  of  fome  pofitive  law,  and  that  tiie 
devifee  took  the  legal  intereft  in  fuch  eftate,  not  for  his  own  but 
for  the  ufe  of  another. 

This  muft  be  done  by  fhewing  it  to  be  a  truft,  and  that  cannot 
be  done  but  by  (hewing  a  declaration  of  that  truft  in  writing  ;  and 
therefore  the  plaintiff  has  recourfe  to  the  paper  writing  5  and  this 
is  faid  to  be  a  declaration  of  the  truft  of  the  legal  eftates  given  by 
the  will. 

If  this  were  a  voluntary  deed,  would  a  paper  even 
a  truft  be  fufficient  to  take  it  from  the  grantee  ? 
tainly. 

If  aii  eftate  is  giyen  by 
that  the  truft  of  the  lands 
take  it  clearly  from  the  de 

This  would  evade  the  intent  of  the  ftatute  of  frauds  and 
perjuries  ( i ),  which  was.to  prevent  frauds  in  obtaining  wills  from 
perfons  by  obtending  orher  inftruments,  or  by  forgeryl 

Here  if  a  man  M^as  confcious  that  another  had  left  his  eftate 
to  one  or  two  perfons,  if  a  third  iliould  get  a  declaration  that  the 
devifees  were  truftees  for  himfelf,  or  if  fuch  a  paper  fhould  be 
forged  ;  this  would  take  away  the  devifcd  lands  from  the  devifee, 
who  had  them  by  a  folemn  inftrument,  and  tranflate  the  gift  to 
another,  without  any  other  foiemnity  but  a  paper  writing  barely 
figned,  but  not  attefted. 

The  queftion  is,  AVhether  here  is  fuch  a  declaration  of  a 
truft  in  v/riting  as  the   court  can  make  any  decree  upon,  to 
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Whether  here  are  grounds  fufficient  for  a  court  of  equity  to 
have  declared  the  defendants  truftees  for  a  charity  ;  for  I  will 
not  contend  but  that  if  they  were  truftees  for  a  charity,  though 
an  indefinite  one,  that  might  be  fufficient  to  enable  the  crovv^n  to 
apply  the  gift. 

This  paper  is  not  fufticlent  to  determine  upon,  that  the 
teftator  meant  to  give  his  eftate  at  all  in  charity. 
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'4^  CASES  Argued  and  Determined 

Adiikcton  r.  That  It  is  too  uncertain  to  found  a  judgment  unon,  and  but 
conjeaural  at  leaft. 

Whcmtr  he  meant  this  will  is  not  clear^  for  the  date  is  dif- 
ferent, the  paper  referring  to  a  will  of  the  2d  of  Aiigujl :  nor 
does  it  with  certainty  anfwer  the  defcription,  for  the  defendants 
are  not  joint -tenants  of  the  whole,  part  of  the  eflate  being  f^iven 
to  Mr.  Cann  folely.  ^ 

Ir  appears  likewife  by  thefe  deeds  that  the  teftator  had 
a  regard  for  Mrs.  Andrews ^  and  a  defign  to  provide  for 
her. 

Lord  Chafuellor  thinking  there  might  be  fome  refemblance  be- 
tween this  cafe  and  thofe  upon  the  ftatutesof  fuperftitious  ufes, 
where  mn  confiat  that  there  was  any  fuch  ufe  on  the  face  of  the. 
wills  themfeives,  but  a  fecret  truft  for  that  purpofe,  ordered  this 
caufe  to  ftand  over  to  fearch  into  precedents.  And  on  the 
3dofyf//;'  I744>  the  caufe  came  on  again,  when  the  counfel 
for  the  plaintiff  produced  three  precedents  out  of  the  court  of 
exchequer. 

Firft,  The  Attorney-General  againfl  Jcnes^  the  4th  of  James 
the  Second. 

Secondly,  The  King  verfas  Lady  Portingfon^  the  4th  of  Wil^ 
Ham  and  Mary^  i  ^alk^  162.  and  Cafes  in  B,  R,  in  the  time  of 
William  thenirdyCaf-^l, 

Tlilrdly,  The  Attorney-General  agalnil  Laivfon^  Trinity  term, 
the  third  of  IViUinm  and  Mary, 

To  Oiew  that  notwithftanding  there  is  not  under  a  will  an 
exprefs  devlfe  to  a  fuperftitious  ufe,  yet  that  a  court  of  equity 
v/ill  from  fufpicious  circumftances,  as  where  a  teftator  devifes 
his  eftate  to  a  ftranger  and  his  heirs  without  declaring  a  truft, 
admit  parol  evidence  to  fhew  the  tefi:ator*s  intention  to  give  it  to  | 
fuch  a  ufe.  -l 
The  counfel  for  tbe  defendants  infifted  that  two  out  of  the  I 
three  cafes  did  not  come  up  to  the  prefent,  for  they  were  not  the 
cafe  of  wills,  but  upon  a  conveyance. 
[  147  ]         '^^^  fome  refemblance,  becaufe  it  was  upon  a  will,  a 

devife  to  Lady  Partington  and  her  heirs,  without  any  truft  ;  tlie 
*1court  declared  it  to  be  a  fuperftitious  ufe,  and  therefore  the  King 
fhall  order  it  to  be  applied  to  a  proper  ufe. 

So  far  as  this  decree  was  founded  upon  parol  evidence,  it  dif- 
fers from  the  ftatute  of  frauds  and  perjuries. 

But  it  is  material  what  grounds  they  went  upon  in  admitting 
fuch  proof. 

It  is  ftated  in  Mr.  Serjeant  Salkeld^s  Reports,      that  it  was 
held  firft,  that  the  ftatute  of  frauds  did  not  bind  the  King  ».u,tuit 
but  took  place  cnly  between  party  and  party.     Secondly,  hhtu 
That  the  King,  as  head  of  the  commonwealtli,  is  obliged 
*«  by  the  common  law,  and  for  that  purpofe  intrufted  and  em- 
*'  powered,  to  fee  that  nothing  be  done  to  the  difherifon  of  the 
*^  crown,  or  the  propagation  of  a  falfe  religion,  and  to  that 
end  intitled  to  pray  a  difcovcry  of  a  fuperftitious  ufe.  Third- 
ly,  This  ufe  being  fuperftitious,    is  merely  void,   and  for 
thut  rcaion  the  King  cannot  have  it :  yet  however  it  is  not 

fQ 
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fo  far  void  a;?  that  it  ihall  refult  to  the  heir,  and  therefore  Adltxgton 
"  the  King  (hall  order  it  to  be  applied  to  a  proper  ufe fo  Cank. 
that  the  ground  upon  which  the  decree  goes  upon  there,  is  the 
prerogative  given  to  the  King  by  the  firft  of  Edivard  6th, 
ch,  14. 

There  are  three  cafes  where  a  flatute  (hall  bind  the  King, 
though  he  is  not  named. 

Firft,  He  is  included  in  the  13th  of  Elizabeth  for  reftraining 
college  le;\fes  under  the  general  wor(ls  body  politick  or  corporate. 

Secondly,  he  fliall  not  be  exempted  by  conllru6tion  of 
law  out  of  the  general  words  of  a£ls  made  to  fupprefs 
wrong. 

Thirdly,  The  general  words  of  ftatutes  which  tend  to  perform 
the  will  of  a  founder  or  donor  fliall  bind  the  King  though  not- 
named.     See  Magdalen  Coll.  cafe^  1 1  Co,  66,  b. 

The  reafon  why  a  benefit  is  given  to  the  King  where  there 
are  fuperllitious  ufes,  is  to  prevent  the  growth  and  encourage- 
ment of  a  falfe  religion.    Vide  i  Ed  6, 

From  this  time  down  to  the  ftatute  of  frauds,  the  King  might 
have  had  the  benefit  of  parol  evidence  ;  but  as  the  King  is  not 
bound  by  the  5/^/,  of  frauds  and  perjuries,  for  he  is  not  named, 
and  relating  only  to  party  and  party,  the  reafon  of  the  court  of 
exchequer's  admitting  parol  evidence  was  founded  upon  this 
rule. 

The  prefent  queflion  is  between  an  heir  at  law  and  a  devifee  ;    f  ^4^  J 
and  there  is  no  prerogative  in  this  cafe,  neither  is  there  any  par- 
ticular privilege  belonging  to  a  charity,  to  exempt  it  out  of  the 
ftatute  of  frauds^ 

That  the  ftatute  of  mortmain  does  not  veft  any  thing  in  the  ^ 
crown,  or  by  a  devife  to  charity,  but  operates  only  by  annulling 
the  devife  abfolutely. 

That  the  conftru£i:ion  airned  at  by  the  plaintiffs  would  be  to- 
tally deftroying  the  ftatute  of  frauds,  the  great  fence  of  our  pro- 
perty, if  a  paper  which  may  be  forged  after  a  perfon  has  made  his 
will,  fhall  be  admitted  to  be  a  declaration  of  truft  only  in 
thofe  perfons,  who  had  an  abfolute  devife  by  the  will  without  any 
truft. 

The   cafes  of  fuperftitious  ufes  are  very  different  from 
this. 

Superftitious  ufes  are  ?nala  in  fe,  and  deftrutlive  to  our  con- 
ftitution  and  government  under  the  proteftant  religion,  and 
therefore  the  law  prohibits  them  j  but  it  is  not  fo  with  chari- 
table ufes,  which  have  been  always  favoured,  as  in  copyhold 
eftates  given  by  will  to  charitable  ufes,  furrenders  have  been 
fupplied. 

The  true  foundation  of  this  ftatute  of  mortmain  was,  that 
there  was  enough  of  land  got  into  the  hands  of  corporations  that 
are  indilfoluble,  and  that  even  now  charities  may  be  eftablifced 
in  the  life-time  of  a  perfon,  but  fliall  not  lie  done  in  his  laft 
moments. 

K  4  That 
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Adlingtokv.     That  tKe  judges  have  declared  fuperftitious  ufes  to  be  bad 

ones,  which  makes  this  cafe  differ  materially  from  them,  and  on 
therefore  is  not  at  all  affefted  by  them.  ■  fore 

That  fuppofing  this  paper  to  have  been  a  writing  executed 
in  the  prefence  of  three  witnelTes,  yet  it  is  not  fach  a  defigna-  1  wf^ 
tion  of  a  charity,  as  will  take  this  cafe  out  of  the  llatute  of  I  totli 
frauds.  |  0 

Mr.  Attorney-General  in  his  reply  faid,  there  was  nothing    J  tlie 
in  the  mortmain  a<Sr  which  confines  it  to  a  truft  in  writing.  I  Co 

"For  it  is  to  any  perfon  in  triiji^  or  for  the  benefit  of  an'i  charitable  tkll 
itfs,  I  tliecl 

So  that  if  the  intention  can  be  made  appear,  whether  it  be  in 
writing  or  not,  it  is  equally  within  this  ftatute. 

The  point  the  ftatute  had  in  view,  was  to  prevent  the  difinheri- 
fon  of  heirs,  and  if  the  conftru6lion  of  the  defendant's  counfel 
fhould  prevail,  it  would  be  a  mean*  of  letting  in  an  evafion  upon 
this  a£l. 

[  149  J  A£ls  of  parliament  of  this  kind  are  to  be  conftrued  liberally 
and  favourably,  fo  as  to  fupprefs  the  mifchief,  and  advance  the 
remedy. 

That  there  are  feveral  expreflions  in  this  paper  which  are  not 
reconciieable  to  any  thing  but  a  charity  ;  fuch  as  I  hope  and  doubt 
net  but  the  faid  uo&rihy  William  Cann  will  according  to  his  undoubted 
generofty^  and  integrity^  fee  perjormed^  according  to  his  wonted  and 
well  dijpofed  charitable  difpofttion  towards  all  men* 

Lord  Chancellor, 

I  have  been  under  fome  doubts  as  to  the  determination  of  this 
cafe.  ^  ^  ilatulf 

Becaufe  on  the  one  hand  great  inconvenience  may  arife,  from  | 
means  being  found  out  to  evade  and  elude  the  ftatute  of  mort- 
main :  and  on  the  other  hand,  it  may  be  a  dangerous  thing  to 
determine  this  cafe  to  be  a  truft  ;  for  I  muft  break  in  upon  the  |  « fo^, 
ftatute  of  frauds,  by  admitting  parol  evidence  to  prove  the  teftator  p  \^ 
intended  his  eft  ate  for  charitable  ufes.  %  flatuti 

Therefore  to  find  out  a  medium  was  the  great  difficulty. 

As  totheprefent  cafe,  if  the  court  can  find  a  way  of  determining 
it,  which  will  avoid  the  eluding  the  ftatute  of  mortmain,  there  is 
no  reafon  to  induce  the  court  to  make  a  ftrain  which  might  afFe£t  ffj^^jj 
the  ftatute  of  frauds  and  perjuries. 

It  was  a  terror  and  apprehenfion  which  the  teftator  had  of 
this  mortmain  law,  which  induced  him  miftakenly  to  revoke  the 
firft  will,  from  an  imagination  that  it  was  within  that  ftatute  ; 
for  if  he  had  not  revoked  it,  that  will  would  certainly  have  ftood,  ■  i    It  is 
as  it  was  made  fo  long  before  his  death.  Nfi' 

But  however  this  ought  not  to  have  any  particular  influence  on 
my  determination  of  the  cafe. 

There  are  three  queftions  :  'fukei 

Firft,  Whether  this  be  a  cafe  within  the  ftatute  of  frauds  and 
perjuries.  (1). 

Secondly,  Whether  here  is  fuch  a  declaration  of  truft  as  is  re- 
quired by  that  ftatute. 

Thirdly, 
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Thirdly,  If  not  a  cafe  within  the  ftatute  of  frauds,  v/heth,  ^^^^^^J^^  ^' 
on  the  foot  of  parol  proof,  here  is  fufficient  evidence  of  a  trutl 
for  charity. 

I  am  of  opinion  this  is  a  cafe  within  that  ftatute  5  for  other-    [  150  ] 
wife  I  fliould  open  a  door  to  infinite  inconvenience  with  regard 
to  this  ftatute,  and  which  would  confiderably  overbalance  the 
mifchief  that  can  arife  by  leaving  a  loop-hole  whereby  to  elude 
the  ftatute  of  mortmain. 

Confider  that  charitable  ufes  are  within  both  the  claufes  of 
the  ftatute  of  frauds,  as  well  within  theclaufe  of  devifes  (i),  as 
the  claufe  relating  to  the  declaration  of  trufts. 

This  has  been  determined,  that  there  muft  be  a  declaration 
of  truft,  and  that  there  muft  be  a  v/ill  dulyexecuted,  in  order  to 
create  a  charitable  ufe  ;  and  even  though  fuch  appointments  have 
got  the  better  of  the  ftatute  de  domj,  and  copyhold  eftate,  yet 
that  it  is  not  a  good  appointment  to  pafs  freehold  lands  to  a 
charitable  ufe  within  this  ftatute. 

It  was  determined  by  Lord  Talhof,  in  the  cafe  of  the  Attorney 
General  verfus  ^pUlet  (2),  that  the  court  could  not  fet  up  a  truit 
for  a  charity  without  a  declaration  in  writing,  notwitliftanding 
there  were  fuch  circumftances  in  favour  of  the  charity,  that  the 
teftator  could  not  mean  any  thing  elfe  ;  and  notwithftanding 
the  devifees  there,  as  well  as  here,  were  jointenants,  the  caufe 
was  reheard  before  me  in  Trinity  Term,  1739,  and  I  was  of  the 
fame  opinion,  and  the  decree  was  affirmed  (3). 

It  has  been  obje6led  by  Mr.  Attorney- General,  that  there  are 
words  in  the  ftatute  of  mortmain,  that  go  farther  than  the 
ftatute  of  frauds,  and  which  were  intended  to  take  in  parol 
trufts. 

"  That  no  lands,  i^c*  fiiall  be  charged  or  incumbred  to  any 
perfon  in  trtijl^  or  for  the  henefi  of  any  charitable  ufe  what- 
«  foever." 

Mr.  Attorney-General  faid,  this  is  a  new  law,  fubje£l  to  the 
ftatute  of  frauds  and  perjuries,  and  that  this  a6l  makes  any  dif- 
pofition  void  for  the  benefit  of  a  charitable  ufe,  whether  in 
writing  or  not. 

But  I  am  of  opinion  this  law  has  not  abrogated  the  ftatute  of  The  ftatute  of 
-frauds,  which,  being  made  for  the  pubiick  ffood,  ouaht  norr/iam  '^^'^'^^^'^ 

w  °  t>'&  notabrogatedthe 

zmpnerejutuns.  ftatute  of  frauds, 

which,  being 

made  for  the  public  good,  ought  normam'imfonere  futuris. 

It  IS  true,  the  ftatute  of  frauds  cannot  govern  the  particular  Thedifabling 
provifions  of  that  ftatute,  but  it  muft  govern  the  conftrudion  of  ^^jJ-^^^^fi^J^^bt 

conftrued  by 

what  is  laid  down  in  precedent  ails ;  fo  In  like  manner  the  ftatute  of  frauds,  though  it  does  not  govern 
the  particular  provilions  of  the  ftatute  ot  mortmain,  yet  it  governs  the  conftrudion  of  diatait,  as  being 
a  fubfeciuent  one. 

(l)  Attorney-Generals.  Barms,  2  Vaiu        (2)  3  P.  W.  344.  S.  C. 
598.  2  P.  JV.  260.  (3)  Ante  2  Vi)l.  148.  S  C. 
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^^Ca^n^"^'  as  under  the  difabling  ftatutes  agamft  papifts» 

they  muft  be  conftrued^by  the  rules  of  law,  and  by  what  is  laid 
down  in  precedent  a£ls. 

If  ic  fhould  be  admitted,  that  the  ftatute  of  mortmain  took  all 
thefe  cafes  out  of  the  ftatute  of  frauds,  and  was  intended  to  in- 
troduce parol  evidence,  it  would  do  more  mifchief  by  laying  the 
foundation  for  a  great  deal  of  perjury,  than  it  can  poflibly  do 
good  in  any  other  refpedl  whatfoever. 

But,  as  I  faid  before,  this  cannot  be,  for.  It  mufl  be  conftrued 
conformably  to  the  ftatute  of  frauds  and  perjuries. 

The  fccond  queftion  is,  Whether  there  is  in  this  cafe  a  proper 
declaration  of  truft?  And  this  depends  upon  the  conftru£l:ion 
on  the  paper  writing  of  the  pth  of  Augujly  1738,  called  Rules^ 
RequefiSj  i^c. 

There  is  a  miftake  in  it,  as  to  the  defcrlption  of  the  will,  but 
I  lay  no  weiglit  on  this,  .except  there  had  been  anether  will  in 
being,  and  therefore  muft  take  it  to  refer  to  the  will  of  the  ift 

of  1738. 

Confider  whether  from  the  nature  of  the  paper  It  can  be  ad- 
mitted as  a  declaration  of  truft :  and  I  am  of  opinion  it  can 
not,  for  the  reafons  given  at  the  bar,  which  are  very  proper 
ones. 

If  the  teftator  had  made  a  feoffment  to  himfelf  and  his  heirs, 
snd  left  fuch  a  paper,  this  would  have  been  a  good  declaration 
of  truft  within  the  other  claufe  of  the  ftatute  of  frauds. 

But  this  prefent  cafe  arifes  upon  the  claufe  of  the  ftatute  of 
frauds  relating  to  a  difpofition  of  lands  by  will. 

Here  is  a  paper  fubfequent  in  date  to  the  will,  and  therefore, 
if  it  had  any  effe£l:,  it  would  operate  as  a  revocation  of  the  will 
with  regard  to  the  beneficial  intereft  in  the  eftate* 
The  fame  folem-  cxecuted  with  the  proper  folemnities  ;  for,  as  to 

iiities  required  freehold  lands,  a  man  can  no  more  difpofe  of  a  truft  or  equitable 
of  fraud s^to^dTf  i^^^^r^^^j  t^''^"  ^^g^^  eftate  in  thofe  lands,  under  the 

p^^fe'of  a\ruftor  ftatutc  of  frauds,  witliout  thefe  folemnities  (1). 

equitable  inter- 
eft in  freeholn  lands,  as  of  a  legal  eftate  In  fuch  lands  j  nor  ca*  a  teftator  revoke  a  truft,  any  more  than 
he  can  devife  it,  without  thefe  folemnities. 

Neither  can  he  revoke  a  truft,  or  equitable  Intereft,  In  free- 
hold lands,  any  more  than  he  can  devife  it  without  thefe  fo* 
lemnities. 

[         ]  by  this  paper,  he  had  even  named  another  perfon  for  his 

truftee,  it  would  not  have  fet  afide  the  will,  unlefs  the  devifee  |  • 
had  by  fraud  prevailed  upon  the  teftator  to  give  him  the  eftate 
abfolutcly  under  the  will,  and  told  the  teftator,  that  after  the 
will  was  executed,  fuch  a  paper  would  be  a  fufficient  declaration 
of  the  truft  for  a  charity;  but,  upon  the  foot  of  a  plain  devife, 
and  without  any  mixture  of  miftake,  or  fraud,  it  is  not  a  good 
declaration  of  a  truft* 

(i)  Wa.daffw.  ira^M>  ^  ^'  3^^'    Duff  ^.Dalxdh  iBro.  Cha. 

258.     Duh  of  Uarlborongh  v.  Lord  Go.    Rep.   147-     C.J^^  ^'  ^'''^  '  ^''^ 

dolphin,  z  Vef.  76.    Jonei  V.  Ckugh,  Z    Cha.  Rep.  54I.  ^  ^^^^ 
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Therefore,  I  am  of  opinion,  this  paper  is  not  within  the  Admngtcnv. 


meaning  of  the  ftatute  of  frauds,  nor  does  it  amount  to  fuch  a 
declaration  of  a  trufl  as  is  there  required. 

But,  thirdly,  fuppofmg  it  was  not  within  the  ftatute  of  frauds, 
then,  whether  there  is  fufficient  foundation,  confidering  the  un- 
certainty of  the  proof  in  this  cafe,  to  decree  this  to  be  a  trufb 
for  a  charity. 

Now,  as  to  this,  the  cafe,  to  be  fure,  is  more  doubtful ;  but 
yet  I  am  not  fatisfied  to  decree  it  upon  this  foundation, 

I  do  agree,  that  there  does  appear  to  be  an  inclination  in  the 
teftator,  that  fome  part  of  his  eftate  (hould  go  to  charitable 
ufes  (i). 

To  be  fure,  he  was  in  apprehenfions  of  the  ftatute  of  mort- 
main, by  the  evidence  which  has  been  given  of  his  defiring  the 
defendant  Cann  to  lend  him  the  acb  to  read  it  over  carefully  :  ' 
andj  that  this  paper  is  a  circumftannal  evidence,  to  fliew  his 
intention  of  giving  fomething  to  charity  ;  for,  I  do  agree,  that 
thefe  exprelTions,  Mr»  Cannes  loomed  and  ivell  dlfpofed  charitable 
difpofition^  i^c.  muit  otherwife  appear  abfurd. 

But,  how  is  it  clear  to  me,  that  the  teftator,  Mr.  HollJ/Ier^ 
intended  the  whole  for  charity,  or  how  much,  if  he  meant  only 
part  of  his  eftate  ftiould  go  in  that  manner. 

For,  upon  the  evidence,  it  is  manifeft  he  did  not  intend  the 
whole  fhould  go  to  charity. 

The  defendant's  witnefles  prove,  that  the  teftator  had  a  great 
regard  for  Mr.  Cami,  and  Mrs.  Andretus,  and  that  he  declared 
he  had  given  them  great  part  of  his  eftate ;  and  that  he  himfelf 
told  Mrs.  Andrews,  ]uii  before  his  death,  he  had  made  his  will, 
and  done  well  for  her ,  and,  that  ftie  replied,  I  have  a  greater 
regard  for  your  relations  than  my  own  ;  to  which  he  anfwered, 
do  not  give  away  fo  much,  as  to  leave  too  little  for  yourfelf. 

But  I  do  not  reft  it  on  the  defendant's  proof,  for  the  plain-      r  I'-o  1 
tiif*s  evidence,  in  feme  meafure,  correfponds  with  it;  for  her  J 
witnefles  fay,  that  Mr.  Hollijler  deGgned  the  greatejl  part  of  his 
eftate  to  charitable  ufes,  which  implies,  they  did  not  think  he 
intended  the  whole. 

As  to  the  charitable  ufes,  provided  it  was  fufticiently  proved, 
and  the  ftatute  of  frauds  was  out  of  the  way,  hcv/  am  I  to  dif- 
cover  how  much  he  intended  to  the  devifees,  and  how  much  to 
charity,  or  how  ftiall  I  be  able  to  draw  the  line  between  the 
devifees  and  the  charity. 

He  could  not  under  this  new  will,  by  reafon  of  the  mortmain 
a6):,  devife  it  dire<£):ly ;  and  he  did  not  know,  that  in  point  of 
aw,  the  old  one  was  good. 

What  rule  then  has  a  court  of  equity  to  go  by,  to  deter- 
mine how  much  of  the  will  is  void,  and  how  much  of  the  tefta- 
tor's  eftate  ftiall  ^o  to  the  plaintiff? 

(1)  It  feems,  that  where  a  teftator  tuate  that  purpofe,  if  they  are  made /« 
hews  an  intention  to  create  a  truft,  very  the  lu'dl.  See  Harding  v.  G/vVi,  atite  I 
light  expreffions  are  fufficient  to  eJFcc-    vol.  465,  and  the  note  thereto. 

Befides, 
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^"'cTnJ"^^*  Befides,  very  little  inconvenience  can  arife  from  my  deter- 
mination, '  for  this  cafe  cannot  be  liable  to  great  objections,  as 
a  general  cafe,  becaufe  the  inilances  of  truftees  abufing  the  truft 
of  charity  are  fo  frequent,  that  they  are  a  fufficient  warning  to 
reafonable  men,  not  to  leave  their  eftates  under  fuch  uncertainty^ 
as  to  put  them  abfoluteiy  under  a  perfon's  power,'  and  then  trufi: 
to  his  generofity  for  the  difpofing  of  them  in  charity. 

The  next  confideration  is  upon  the  cafes  that  have  been  cited 
of  fuperflitious  ufes,  and  the  conftrudion  of  the  law  upon  thofc 
flatutcs. 

Now  the  court  of  Exchequer,  in  Lady  Portington's  cafe,  held, 
that  the  ftatute  of  frauds  did  not  extend  to  the  King,  and  enter- 
ed into  parol  proof  u])on  this  foundation. 

But  as  I  am  of  opinion  the  prefent  cafe  is  clearly  within  the 
ftatute  of  frauds,  it  makes  a  material  difference,  and  takes 
them  from  being  precedents  here  :  and  for  this  reafon,  I  am  not 
obliged  to  determine  whether  the  judgment  of  the  exchequer  in 
Lady  Portingten'^s  cafe  was  right  or  not. 

In  Mr.  Serjeant  Salkeid's  report  of  this  cafe,  it  was  a  traverfe  " 
to  an  mquiftt'ion  pojl  mortem^  where  the  jury  found  for  the  King, 
but  fubjeci  to  the  opinion  of  the  court,  whether  the  devife  could 
be  averred  to  be  a  truft  to  a  fuperflitious  ufe ;  and  the  court  of 
King's  Bench  held  it  could  not,  and  that  both  from  the  ftatute 
T  ^54  ]        frauds,  and  from  the  nature  of  the  thing. 
The  King,  in        But  after  this,  on  the  26th  of  May^  1693,      came  before 
the  exchequer,    the  court  of  exchequer,  upon  an  information  for  a  difcovery, 
^^lTs^ekheVon  application  of  the  devife  to  an  ufe  truly  charitable ;  for 

the       fide,     the  King,  in  the  court  of  exchequer,  may  proceed  two  waysj 
or  on  the  either  on  the  I^atin  fide,  or  on  the  EngUJh^  by  way  of  in 


mation. 


formation. 


The  exchequer      They  held,  that  the  ftatute  of  frauds  did  not  bind  the  King,i 
held,  the  fta-     but  took  phce  Only  between  party  and  party:  I  own,  I  am 
^f-^j^^l    doubtful  as  to  this  doctrine,  that  the  King  is  not  bound  by  ai 

did  not  bind  the  ,  r   i      •  n  »  °  ^  * 

King,  but  took  itatuts  unlets  he  is  expreisly  named. 

place  only  be- 
tween party  and  party,  becaufe  he  is  not  named:  Lord  //^rJTOic>t^  doubtful  of  this  doctrine. 

There  is  a  cafe,  however,  where  it  has  been  determined  that 
he  is  not,  and  that  is  upon  the  fixteenth  fedlion  of  the  ftatute  of 
frauds,  whereby  it  is  enabled  "  that  no  writ  of  jlefi  facias  or  other 
"  writ  of  execution,  ftiail  bind  the  property  of  the  goods  againft 
*'  whom  fuch  writ  of  execution  is  fued  forth,  but  from  the 

time  that  fuch  v/rit  fliall  be  delivered  to  the  ftierifF,  ^c.  to  be 
"  executed    and  for  the  better  manifeftation  of  the  time,  fuch| 

ftieriff,  i3'c,  ftiall,  upon  the  receipt  of  any  fuch  writ,  indorfe 

upon  the  back  thereof  the  day  of  the  month  or  year  whereon 

he  or  they  received  the  fame." 
I-^  extents  grant-     Now  the  King,  notwithftanding  this  claufe  in  the  cafe  of 
he  ^arkJ* the'     ^^^^f^ts  and  e>:ecutiQiu ,  is  not  bound  by  the  tefte  ;  as,  where  in  a 

dciy  of  granting 


were  tot 
void  lite, 
Tliere 
came  firfl 
on  a  \ii 

i'aiiieopinii 
Tile  cnni 


)r  granting  ^  g    ICC  mpnf " 

them,  and  they  do  not  bind  before  that  diy  j  but  where  in  a  long  vacation  the  tefte  is  dated  as  of  i  ^  "•Hi 
the  laft  day  of  the  precedent  term,  it  fliull  prevail  againft  intermediate  ad:s  between  the  King's 
debtor  and  other  perfons. 

long  j  2j5. 
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long  vacation,  the  tefte  is  dated  as  of  the  lafb  day  of  the  pre-  ADtrNCTONv. 
cedent  term  ;  it  fhall  prevail  againll  intermediate  zCts  between  ^^nn. 
the  King's  debtor  and  other  perfons ;  though  the  practice  is  in 
extents  granted  by  a  baron  to  mark  the  day  of  granting  them, 
and  they  do  not  bind  before  that  day. 

As  to  what  was  mentioned  by  Mr.  Attorney  Genera],  on  the 
flatute  of  ufury,  I  have  looked  into  it,  and  iikewire  into  tlie 
(latute  of  Qiieen  yinn,  which  is  penned  in  tlie  fame  words, 
and  where  par^)]  evidence  has  been  admitted  to  fhew  tifiiricus 
intereft  taken  by  a  mortgagee,  though  there  was  none  upon  the 
face  of  the  deed  itfelf,  is  upon  this  claufe,  1 2  Ann,  Jl.  2,  c.  16. 
feB,  I.  All  bonds  and  affiirances  for*  the  paym.ent  of  any 
"  principal  or  money  to  be  lent  upon  ufury,  v/hereupon  there 
**  (hall  be  referved  or  taken  above  five  in  the  hundred,  (hall  be 

utterly  void." 

Suppofe  a  mortgage  to  be  drawn  only  for  five  per  cent,  and  If  a  mortgage  be 
the  mortgagee  takes  fix,  it  v/ould  be  void  upon  the  word  ^ 

00  '  r  cent,  and  amort- 

take  (  I  ) .  gagee  takes  fix, 

,  it  would  be  void  on  the  word  take,  in  the  itai;.  of  Ann. 

In  the  prefent  cafe,  it  is  extremely  improper  for  the  court  to 
make  a  decree  for  the  plaintiff-,  becaufe  the  court  cannot  de-       I'^S  ] 
cree  the  devife  to  be  void,  fmce  the  making  the  ftatute  of  mort- 
main, any  more  than  they  could  devife  it  to  be  a  trufc  for  the 
heir  at  law  before  the  ftatute. 

But  I  am  not  under  a  neceffity  of  interfering  in  this,  becaufe 
the  plaintiff  has  a  remedy  at  law  (2)  under  the  provifion  of  the 
ftatute  of  m.ortmain,  y^"/?.  3.      that  all  gifts,  grants,  conyey- 

ances,  bfc.  of  any  lands,  tSc,  or  of  any  flock,  money,  i$c» 
"  which  fiiall  be  made  in  any  other  form  than  by  this  avSl  is 

dire6led,  (hall  be  abfolutely,  and  to  all  intents  and  purpofes, 
«^  void." 

So  that  the  devife  of  the  legal  eftate  is  made  void,  and  not 
merely  the  truft  for  the  charitable  ufe. 

The  truft  then  being  made  void,  infe£ls  the  legal  eflate,  and  v/hsre  the  per- 
makes  void  the  whole  devife,  and  then  the  land  defcends,  and  '"-''^ 
is  exa6lly  parallel  with  the  fiat,  of  1 1  ^  1 2  ^F.  3,  relating  to  J^e  papiV-^,ic 
papifts  :  and  this  point  on  the  laft  mentioned  ftatute  came  in  wiJi  mnke  the 
queilion  before  Lord  Kingy  in  the  cafe  of  Carrick  verfus  Erring-  ^^^^^^^^ 
ton^  2  P,  W*  361.  where  it  was  held,  that  if  ail  the  perfons  who 
were  to  take  the  trufls  were  papifts,  it  wid  make  the  legal  eftate 
void  likewife. 

There  was  another  cafe  of  Marwood  verfus  Dorivell^  which 
came  firft  before  the  court  of  Common  Pleas,  and  afterwards, 
on  a  writ  of  error,  to  the  court  of  King's  Bench,  whilft  I  was 
Chief  Juftice,  and  the  whole  court  were  unanimoully  of  the 
fame  opinion. 

The  confequence  of  this  is,  that  the  plaintiff  may  bring  an 
^je£tment  if  ftie  pleafes  ;  and,  if  fo,  I  will  retain  the  bill  for  a 

(l)  Vids  Fijher  V.  Beajley,  Dougl.  (2)  Vide  Doe  on  dem.  of  Philips  v. 
235.  Aldridge-y  4  Durn,  c  Eafi  2^^. 

twelve- 
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^TONv.  tweke-montli,  to  give  her  an  opportunity  of  trying  it  at  law* 
^*       for  the   plaintiff's  is  undoubtedly  an  hard  cafe,  as  fhe  is  art 
only  child,  and  heir  at  law ;  but  this  is  all  the  relief  I  can 
give  her. 

The  plaintiff  not  caring  to  be  at  the  expence  of  a  trial  at  law, 
but  acqulefcing  under  Lord  Chancellor's  opinion,  the  bill  was 
difmifTed  without  coHs, 


IN  1734,  there  was  a  treaty  of  marriage  between  the  de- 
fendant and  Ann  Tho?npfon^  widow,  and  fhe  being  pofTefTed 


Q^^^^fJ  ^'fi  verfus  Eiver,  July 1744, 

S.  C.  cited 
2  Vef.  63. 

By  a  fettlement 

before  marriage  of  South-fea  ftock  and  Annuities,  to  the  value  of  three  thoufand 
il^kbef*n-ing  po^^^^j  was  agreed,  that  the  fame  fliould  be  veiled  in  truf- 
co  the  wife  was  tecs  j  and  in  purfuance  of  this  agreement,  fhe  did  transfer  her 
Invefted  in  truf-  ftock  to  truftecs  accordingly ;  and  by  an  indenture  of  the  firft 
to*  ranT^r  one^  7^^^^  ^  7  3  ^  J  reciting  the  intended  marriage,  it  was  declared 
mtaety  to  fuch  the  fame  was  in  truft  for  Ann  till  the  marriage,  and  then  to 
foTfuch'^fes^"'^  interefl  and  dividends  to  the  defendant  during  the 

^5ff.  as/hefhouid  joint  llvcs  of  him  and  Ann  ;  and  if  flie  fhould  die  in  his  life-time, 
byher  iaftwiii  -nd  there  fhould  be  any  children  of  her  body  by  him  living  at 
Tthlrw/Sln  ^^^^  death,  then  to  pay  a  moiety  to  him  of  the  faid  ftock,  and 
under  her  hand  the  Other  moicty  to  fuch  child  or  children  ;  and  in  cafe  of  no  child 
and  feal,  to  be  lining  at  her  death  {fie  dying  in  his  life-time)  then  the  truftees  were 
o"more  credible  '^^  transfer  the  other  moiety  unto  fuch  perfon  or  perfonsy  and  to  and 
witnefles,  ap-  for  Juch  ufes^  inte7itSy  and  purpofes^  and  in  fuch  manner  as  the  faid 
point,  (^f.  and^  Kxvci  fhould^  in  and  by  her  lofl  uuill  and  teflament  in  writings  or  other 
appointment  ^  '  ivriting  under  hand  and  feal^  to  he  attejied  by  two  er  more  credible 
&c,  then  in  iv'tm'/ps,  nctwithjlanding  her  intended  coverture^  limit,  direB,  or 
alTAichftoc^to  ^^"^^^^'^J  ^'^^  fi^  want  of  fuch  dire5iiony  limit ation,  or  declaration^ 
her  executur  or  then  in  trufl  to  ajftgn  and  transfer  all  fuch  jloch  to  the  executors  or 
adminiftrators.  adminiftrators  of  the  faid  A  nn  ;  in  which  indenture  was  contained 
After  her  death  a     p^Q^.^f^  qj.  power  for  the  defendant  and  Atin^  with  the  confent 

paper  was  found       r  r  ri  n  iii 

in  herciofccof  of  the  truflecs,  to  revoke  all  or  any  of  the  trulls,  and  declare  any 
her  hand- writ-   othcr  ufes  or  trufls,  as  they  fliould  think  fit. 

ing,  by  which 

ihc  gave  dif-  .  «- 

ferent  fums  to  different  perfons  but  not  figned  or  fealed  by  her,  nor  attefted  by  witnefles.  Lord 
Hardiuicke  of  opimorty  that  the  ivords  undrr  her  hand  and  feal  to  be  attejied  by  two  or  more  ere- 
d'tbla  ivknejjesy  are  reftrratle  to  the  ivill  as  well  as  to  the  other  nvritiitgy  and  for -want  of  the  ceremony 
ofjealhgy  and attejiaim  by  ivitnefesy  this  paper  was  not  a  good  executian  of  the  peiver  (x). 

The  defendant  and  his  wife  having  been  married  fome  time, 
and  no  probability  of  iflue,  fhe  was  prevailed  upon  by  him  to 
join  in  revoking  the  trufls  as  to  Q-ne  thoufand  pounds,  and  the 
truflees,  by  their  diredions,  did  afTign  one  thoufand  pounds  to 
the  defendant. 

Ann  died  in  April  I'j^i,  and  on  the  day  flie  died,  the  de- 
fendant found  a  paper  of  her  hand-writing  in  her  clofet,  in  the 
prefence  of  one  of  her  fillers,  and  another  perfon,  but  not  fign- 

(i)  In  Spyange  v.  Barnard,  z  Bro.    ecu  lion  of  a  power,  which  requires  feal- 
Cha.  Rep.  s^s-    It  was  held,   that  a  ing. 
/lump  was  equivalent  to  ^fial^  in  the  ex- 


In  tbe  Time  of  Lord  Chancellor  Hardwicki. 

ed  by  her,  nor  fealed,  nor  attefted  by  witnefles,  and  the  defend- 
ant immediately  took  a  copy  of  it,  and  then  fealed  the  original 
under  cover,  which  remained  unopened  in  his  cuRody,  till  the 
<lay  he  put  in  his  anfwer  *,  the  defendant  produced  this  copy  at 
DoElors  Commons  when  he  took  admlniftration  to  his  wife,  on  the 
3 1  ft  of  OBoher  1741,  being  informed  there  that  the  paper  was  of 
no  fignification. 
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A  Copy  of  the  Paper  left  by  Mrs.  ZVwr,  December  21,  1740.   [  157  ] 
I  declare  this  my  will. 


103 
100 

400 


100 

lOO 

100 

100 
100 

100 


To  fifter  Elizabeth  Taylor     

To  fifter  ^arah  Rofs       

To  her  fon  /Alexander  Rofs    — - 

To  pay  his  aunt  Taylor  twenty  pounds  a  year 

during  her  natural  life,  and  then  to  return 

to  himfelf   ►  - 

To  Ann  Rofs  fifty  pounds   — 

To  Dorothy  Rofs  fifty  pounds  — ~— 

To  nomas  Bodenham    — 

To  Edward  Bode?7ham  fifty  ■  ■ 

To  William  Bodenham  fifty   

To  Mary  Branch  fifty  pounds 
To  Richard  Branch  fifty 
To  Joys  Kltford  fifty  — 
Mr.  Hinchley  fifty  pounds 
To  two  truftees  fifty  pounds 

To  Mr.  E.    

To  Mr.  Spring  a  ring. 
To  fifter  M»  a  ring. 

To  Mrs.  Sarah  Clampfon  twenty  pounds. 
To  her  daughter  Elizabeth  twenty  pounds. 


The  plaintiffs  have  brought  their  bill  againft  the  truftceef?,  in 
whofe  names  the  ftocks  arc  now  ftanding,  that  they  may  be 
compelled  to  make  fale  of  a  moiety  of  all  fuch  ftocks  as  remained 
undifpofed  of  at  Ann^s  death,  and  apply  the  money  arifing  there- 
by, or  fo  much  as  ftiall  be  nsceflary,  to  and  among  the  plaintiiFs^ 
towards  payment  of  the  fums  given  them  by  the  fald  paper  wri- 
ting, in  proportion  with  feveral  other  fums  thereby  given  to  other 
of  Armh  relations. 

Mr.  Attorney  General,  for  the  plaljitifrs :  ir  may  be  faid, 
perhaps,  that  though  this  paper  writing  is  an  appointment  of 
money,  it  is  not  a  proper  one  of  ftocks. 

But  if  there  is  no  other  fund,  out  of  which  the  funis  giveri 
by  this  writing  can  be  paid,  yet,  I  apprehend,  that  iuiii  will  be 
fufficient  to  intitle  the  truftees  to  transfer  tlie  ftocks. 

Lord  Chancellor, 

You  need  not  labour  this,  for  the  cafe  will  not  turn  upon  it. 

Mr. 
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^iw£ti'  Attorney  General,  the  firft  queftion  is,  Whether  Mrs, 

Euuer  has  made  a  fufficient  appointment  within  the  meaning  of 
the  power. 

[  J  It  may  be  faid,  perhaps,  that  this  power  cannot  be  executed 
without  a  writing  in  the  prefence  of  two  witnefles,  and  under 
hand  and  feai ;  but  it  mull  be  admitted  to  have  been  her  own 
ftock,  fo  that  file  had  an  abfolute  dominion  over  it,  and  what 
{he  has  referved  is  oiit  of  her  o^vn  property. 

That  the  word  or  feparatcs  the  claufe,  and  the  atteftation  re- 
lates to  the  words  other  writing  only,  and  if  fo,  then  this  is  a 
will  within  the  meaning  of  the  power. 

That  a  feal  is  not  neccffary  to  make  a  will  good. 

That  the  court  will  not  {train  to  fet  alide  this  execution  of 
the  power,  v/here  the  intention  of  Mrs.  Ewer  w^as  plain  to 
difpofe  of  part  of  her  ftocks  among  ths  only  relations  ihe  had, 
the  plaintiffs. 

Secondly,  Where  there  is  a  truil  for  a  wife's  feparate  ufe, 
this  court  looks  upon  her  as  a  feme  fole. 

If  fo,  then  this  is  a  writing  which  would  have  pafled  her 
perfonal  eftate  if  fne  had  been  a  feme  fole,  and  it  will  equally 
pafs  the  feparate  property  of  a  wife,  whom  this  court  confiders 
as  a  feme  fole, 

Mr.  Wilhraham  of  the  fame  fide  :  It  has  been  held  in  many 
inftances,  that  though  a  wife  cannot  make  a  will,  yet  that  flie 
may  appoint.  Cro,  Eliz.  27.  Ejhn  v.  TTood,  Cro,  Car,  219. 
Merriot.  againft  Kirigfman,. 

The  prefent  is  a  contra£t  of  the  fame  nature  with  thefe  cafes 
at  common  law. 

Whether  this  is  fo  complete  an  inftrument  as  would  be 
efteemed  a  will  in  the  fplritual  court,  is  thequeRion. 

This  is  certainly  a  tdlamentary  fchedule  at  leaft,  and  would 
be  regarded  as  fuch  by  that  court. 

Nothing  can  be  ftronger  than  the  out-fet  here. 

/  declare  this  my  luill. 

It  is  dated  befides,  and  all  written  with  her  owm  hand. 

Mr.  T^racy  Atkyns  of  the  fame  fide  :  Submitted  that  it  was  a 
good  execution  of  the  power  :  becaufe  the  words  or  other  'writing,  , 
Separated  the  fentence,  as  or  is  in  its  natural  fignification  a  I 
disjun^live. 

[  159  ]  That  there  is  no  inllance  ©f  courts  of  law  or  equity  con-| 
ftruing  or  a  copulative,  except  where  the  intention  of  the  party-| 
required  it,  but  was  never  fo  conilrued  as  to  deilroy  an  inten-,| 
tion,  or  to  defeat  the  execution  of  a  power. 

And  therefore  thought  himfelf  juftified  from  the  words  them-> 
felves,  to  infill,  that  a  will  in  Writing  unattcfted  by  witnefles,  is  ' 
a  good  appointment  within  the  meaning  of  this  power,  as  wit-^  j 
nelfes  arc 'not  neccffary  to  awii)  of  perfonal  eftate,  though  they 
are  to  a  deed,  to  whicli  the  drawer  of  this  fettlement  has  pro- 
perly confined  it.  Fide  10  Co.  g^,  Doclor  Lay^ield's  Cdi^Cy  and. 
I  In/l.  7.  B, 

That,  fuppofnig  there  is  any  doubt  in  this  claufe,  yet,  in  fup 
port  of  the  execution  of  a  power,  there  ought  to  be  a  favourable 
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ionftruclion,   for  though  formerly  taken  flridly,  yet  latterly  Rom  v.  Iwxjti 
more  liberally  expounded*    Vide  the  Marquis  of  Antrim's  cafe 
V.  The  Duke  of  Buckingham,  I  Ch,  Caf  17.   Switihourne  94,  51^, 
522.     Dyer  ^2,  A.  2d  cafe. 

The  two  lafl  were  in  the  cafe  of  land,  and  though  not  the 
fame  ceremonies  were  required  then^  in  a  will  of  lands,  as  fmce, 
under  tlie  flatute  of  frauds  and  perjuries,  yet  lands  were  always 
of  higher  eftimation  in  the  eye  of  the  law  than  a  perfonal  chat- 
tie,  and  notwithftanding  it  was  held,  that  the  real  eitate  pafled 
by  thefe  wills. 

He  alfo  cited  Loveday  v.  Claridge,  in  Limbrey  v.  Mafon^  Lord 
Chief  Baron  Comyns  452.  and  feveral  other  cafes  in  the  next 
page,  to  fhew,  that  if  powers  are  defectively  executed,  the 
court  ■  will  fupply  it.  Vide  Smith  v.  Afhton^  Caf,  in  Chan* 
I  voL  263. 

To  obviate  the  objection  againft  thefe  cafes,  that  they  have 
fceen  where  wife  and  children  were  concerned,  and  that  this 
circumftance  weighed  ftrongly  with  the  court  in  determining 
them,  he  mentioned  Gold  and  Rutland,  Pafch,  17 19.  Eq,  Caf 
Abr»  346.  where  there  was  no  execution  in  writing  purfuant  to 
the  direftions  of  a  power,  but  all  difpofed  of  by  word  of  mouth, 
and  in  favour  too  of  collateral  relations  (three  nieces)  to  the 
rejudice  of  the  hufband ,  and  yet  Lord  Macclesfield,  on  a  bill 
rought  by  the  hu(band  to  fet  this  difpofition  afide,  decreed  for 
the  defendants. 

To  apply  the  laft  cafe  to  the  prefent. 

Mrs.  Ewer  having  referved  the  ftocks  to  herfelf,  had  an  ab* 
blute  power  to  difpofe  of  them  as  fhe  thought  fit,  and  might 
lave  given  them  away  abfolutely,  or  upon  terms. 

That  by  this  power  fhe  was  made  in  the  nature  of  a  feme  fole, 
md  as  fuch  a  difpofition  in  that  cafe  would  have  been  good,  why 
not  in  this  ?  Her  adminiftrator  in  that  cafe  could  not  have  im- 
Deached  fuch  a  difpofition,  no  more  can  her  huiband  in  this,  who 
las  no  other  right  but  as  an  adminiftrator. 

And  therefore  the  difpofition  which  fhe  has  made  to  the 
)laintifFs  is  perfe6l  and  complete,  and  hope  that  the  judgment 
)f  the  court  will  be  accordingly. 
Mr.  Solicitor  General  for  the  defendant  Ewer, 
That  he  gaye  the  plaintiffs  an  exacl  copy  of  this  paper,  and 
hat  they  were  fo  well  fatlsfied  that  they  had  no  right  to  any  part 
f  Mrs.  Ewer's  ftocks,  that  they  did  not  attempt  to  hinder  the 
efendant  to  take  out  adminiftration  to  his  wife. 

He  argued  that  the  plaintiffs  are  not  intitled  on  feveral 
rounds. 

Firft,  That  this  court  cannot  confider  it  as  a  will,  for  it  has 
DC  yet  been  proved  in  the  fpiritual  court. 

Secondly,  that  taking  it  to  be  a  writing  only,  and  not  a  will, 
St,  if  it  is  according  ro  the  power,  that  writing  ought  likewife, 
be  proved  firfl  in  the  fpiritual  court  j  for  though  papers  are 
Imitted  to  be  eftablifhed  there  as  a  will,  yet  they  will  not  ad- 
lit  every  paper,  for  tlieir  doing  or  not  doing  fo  depends  u.pon. 
rcumflances* 

Vol.  m.  L  '  It 
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Kossv.  Ewer.  It  IS  notorious  in  experience  that  the  fpiritual  court  do  prove 
the  will,  where  the  feme  covert  has  a  feparate  power  referved 
over  her  eflate. 

Lord  Chancellor, 
Where  a  feme       ^  Opinion  that  though  In  the  notion  of  law  a  wife  can- 

coverthasa  not  make  a  will,  yet  where  a  feme  covert  has  a  feparate  power 
po^er  ^ta  difpefe  over  her  eflate,  and  may  difpofe  of  it  by  will,  whatever  fort  of 
wiii,^the^vvHdng  writing  file  leaves,  it  ought  firft  to  be  propounded  as  a.  will  in 
fhe  leaves  ought  the  fpiritual  court ;  and  in  this  cafe,  as  there  is  no  executor  ap- 
^ound°  das^'Tviil  P^'^^"^^^  uudcr  this  writing  by  the  wife,  that  court  would  have 
in  the  fpiritual  granted  adminiftration  to  the  hufband  with  this  paper  or  tefta- 
comt,and  ifno  mcntary  fchedule  annexed  ( I ). 

cxe-cutor  is  ap- 

poijued  they  will  grant,  adminiAratlon  to  the  hufband  with  the  will  annexed. 

Therefore  if  the  defendant's  counfel  do  allow  this  to  be  a  good 
execution  of  the  power,  I  will  diretl  the  caufe  to  Rand  over  that 
the  plaintiffs  may  have  an  oportunity  of  propounding  this  paper  to... 
the  fpiritual  court.  { 

But  Mr.  Solicitor  General,  Infiiling  it  w'as  not  a  good  execu-  f 
[[  l5l  3    tion  of  the  power,  went  on  as  follows  : 

That  the  will  ought  to  have  had  the  atteftation  by  two  wit-i 
nefles,  and  under  hand  and  feal,    becaufe  the  v/erds  of  thef 
power  are  not  by  will  or  deed  in  the  prefence  of  two  witnefles, 
but  hy  ivill  or  other  writing. 

Now  the  words  other  writing  may  be  fet  in  oppofltloH  to  a 
will  properly  made,  and  may  refer  to  fuch  a  paper  as  fhe  has  left 
behind  her,  and  proves  {Irongly  that  fhe  ought  to  have  executed 
even  this  paper  under  feal,  and  in  the  prefence  of  two  witnefles. 
He  cited  for  this  purpofe  the  cafe  of  Dormer  v.  Thurland  2  P. 

Mr.  Attorney- General  In  reply  faid,  if  your  LordfhIp  thinks 
this  ought  to  be  propounded  to  the  fpiritual  court  firft,  we  j 


v/ill  not  difpute  it,  but  are  very  willing  to  try  it  there 

There  are  two  forts  of  indruments  by  which  flie  might  execute, J 
this  power,  the  one  a  will,  the  other  a  writing.  %fh 

The  invelling  it  in  truftees'  hands  before  her  marriage  fliewf 
her  intention  of  preferving  an  abfolute  power  over  her  property^^N/•i 
and  to  prevent  her  hufband  from  ever  intermeddling.  W^^^i 
If  this  is  a  will  proper  to  be  proved  in  the  fpiritual  court,  ||f"'U 
is  in  effeft  admitting  it  to' be  a  will  within  the  meaning  of  th 
power,  becaufe  it  is  very  well  known  that  they  have  no  authorit 


Tlier, 
iiotn: 


( i)  It  fhould  feem  from  fome  of  the  faid,  that  a  feme  covert  m\^\it  not  onl||raIlj 

caies  that  the  execution  of  a  power  by  a  make  a  writing  in       nature  of  a  wilf^ 

feme  convert  \%  confiderd  as  a  tefafnentary  but  all©  a  /rs'/f'r  will ;  if  fuch  will  f^"^ 

^[jprjition,  and  not   properly  as  a  cy///.  made  with  the  confnt  of  the  hulban 

Cottn  V.  Layer t   2  P.  W.  624,  Henlj  See   alfo  Mariot  v.  Kinjmnr^  Cro.  Cat* 

rhilipSy  ante  2  vol.  /i^g.  South hy  v.  Stcne-  219.  jFff;^/^  v.   Philips^  cvite  2  vol.  49^  j^,  ^ 

hotft'y  2  Fcf  (ill.  Jenkin  \.  IVkitehoife^  Oke  v.   Plenth,    l  Fcf    139V    Stone  V, 

1  Burr.  451.     However  in  Marlborough  Forfyihf  Dou^LjOj, 
V.  GodQlphiuyZ  Vef.  75.    Lord  Hardivicke 


Ill 
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to  meddle  with  an  execution  of  a  power  by  deed  in  the  life-time  Ross  v.  Ev.-es, 
of  the  perfon,  which  is  to  be  under  hand  and  feal,  and  where 
two  witnefles  are  neceffary. 

He  then  endeavoured  to  dillinguifli  this  cafe  from  Dormer  v. 
^hurland. 

Lord  Chancellor   afked  the  Attorney-General,   whether  he 
thought  that  cafe  would  have  been  held  good,  if  there  had  been 
no  proof  of  a  publication  of  the  will. 
•  He  faid  he  thought  it  v/ould. 

The  Chancellor  denied  it,  and  mentioned  the  cafe  of  Mr.  ^ 
Windham  of  Clear-well  in  tliQ  court     King's  Bench,  which  was  the  execution  of 
atrial  at  bar  upon  the  will  of  his  uncle;  and  the  only  queftlon  awili,  andnot 
was,  whether  the  teftator  publifhed  it,  for  there  was  no  doubt  of  J^^J^^^  matter  of 
his  executing  it  in  the  prefenee  of  three  witnefles,  or  their  at- 
tefting  it  in  his  prefenee,  which  (hews  th-a.t  puldkatiou  is  in  the 
eye  of  the  law  an  effential  part  of  the  execution  of  a  wilij  and 
not  a  mere  matter  of  form. 

Lord  Chancellor,  [  162  ) 

There  are  two  qucftions  in  this  cafe. 

Firfl,  Whether  this  power  is  capable  of  being  executed  by  any 
3aper  purporting  to  be  a  will. 

Secondly,  Whether  the  plaintiffs  are  proper  to  come  into 
his  court  before  the  will  is  propounded  to  the  fpiritual  court, 
)f  which  I  have  already  given  my  opinion. 

But  there  is  a  queftion  which  is  more  material,  and  goes  to 
he  merits,  that  taking  it  one  way  or  other,  whether  as  a  will 
)r  paper  writings  the  folemnity  of  fealing  and  attefting  are  ne- 
leflary  to  both. 

I  am  of  opinion  the  latter  words  In  the  claufe,  under  her  hand 
nd  feal  to  be  attejled  by  two  or  more  credible  witnejfes,  are  referable 
s  well  to  the  will,  as  to  the  other,  writing. 

Firft,  upon  the  intention  of  the  parties  themfelves,  and  from 
be  reafon  of  the  thing. 

Then  in  triift  to  transfer  the  other  moiety  unto  fuch  perfon  or  per^ 
ns^  and  to  afid  for  fuch  ifes^  intents  and  purpofes  ^  and  in  fuch  7nan- 
'  as  the  faid  Ann  JJjould^  in  and  by  her  lajl  will  and  tejlament 
writing,  or  other  writmg  under  her  hand  and  feal,  to  be  attejled 
^  two  or  more  credible  witneffes,  fmtwithjlanding  her  intended  cover* 
ire,  limh,  appoint  or  declare,  and  for  want  of  fuch  direction,  limi' 
^tion  or  declaration,  then  in  truji  to  transfer  all  fuch  focks  to  the 
',ecutors  or  adminiflrators  of  the  faid  Ann, 

This  is  one  entire  fentence,  and  being  fo,  the  words  are^na- 
irally  referable  to  both. 

Therefore  the  obfervatlon  on  the  word  or  being  a  disjundlive, 
not  material  in  this  cafe. 

The  meaning  of  framing  it  In  this  manner,  was  to  give  Mrs, 
wer  2l  greater  latitude  than  the  words  will  in  writing  only  would 
ive  done. 

Thefe  words,  to  be  attejledy  are  as  proper  to  a  will,  as  to  any 
her  writing. 

Now  if  this  claufe  had  been  (lopped,  there  would  have  been 
somma  after  the  word  writing,  and  another  comma  after  the 

L  1  words  * 
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Kosfiv.EwER.  •woy6s>  other  writings  and  the  next  words  by  this  means  would, 
according  to  grammatical  cofiftru6lion,  relate  clearly  to  them 
both. 

[  163  3       I  do  not  deny  the  words  may  be  conftrued  in  another  fenfe, 
but  would  be  much  more  ilrained  than  the  other, 

I  take  it  that  the  fettering  jind  circumfcribing  powers  of  this 
kind  arife  from  jealoufies  on  both  fides. 

Firft,  On  the  fide  of  the  next  of  kin,  that  the  hufband  may 
have  fuch  influence  over  her,  as  to  prevail  upon  her  to  do  fome 
a£l  to  difpofe  of  this  money,  which  would  prevent  their  having 
the  benefit  of  it. 

Secondly,  The  hufband  might  apprehend,  that  there  might 
be  fome  undue  methods  ufed  by  her  near  relations,  to  furprize 
her  into  an  a£l  which  might  deprive  him  of  the  advantage  he  ex- 
pefted  from  her  fortune. 

Now  this  intention  is  the  moft  rational,  for  in  the  execution 
of  a  power  every  fenfible  perfon  would  chufe  to  annex  fuch  cir- 
cumftances  to  it. 

The  cafe  of  Dormer  v.  TJrarlafid,  in  2  P.  TVms.  is  a  much 
ftronger  cafe  than  the  prefent. 
Sealing  a  will        Though  feallng  is  not  neceffaryto  a  v/ill,  yet  being  a  circum- 
^^^"g'^'i^^^^^'^^y  ftance  required  by  the  power  in  that  cafe;  Lord  Chancellor 
bfdiTp^cnfed'  ^   King  held  that  it  could  not  be  difpenfed  with  ( i). 

with. 

There  is  nothing  that  requires  fo  little  folemnity  as  the  making 
a  will  of  perfonaleftate  according  to  the  ecclefiallical  laws  of  this 
realm,  for  there  is  fsarcely  any  paper  writing  which  they  vvdll  not 
admit  as  fuch. 

But  in  this  cafe,  to  reje£l  fo  material  a  part  of  the  power, 
provided  as  a  neceflary  caution  in  the  deed,  in  order  to  pre- 
vent a  difpofition  by  furprize  or  undue  means,  is  what  this 
court  cannot  warrant,  therefore  I  ought  not  to  difpenfe  with 
thefe  circumftances  in  the  execution  of  the  power;  for  if  this  a 
fnould  be  conflrued  not  to  refer  to  a  will,  the  hufband  might! 
as  well  have  allowed  her  to  difpofe  of  it  without  any  reflri^lions 
at  all. 

The  caf€  of  Dormer  v.  Thurland  is  an  authority  in  point ; 
if  any  thing,  the  prefent  is  ftronger  in  favour  of  the  defend- 


*Baron  and  feme  feifed  In  fee  in  right  of  the  feme,  by  deed  and  fine  fettled  the'| 
ptemlfTHS  to  the  ufe  of  the  baron  and  feme  for  th;;lr  lives,  remainder  to  the  firft,  &c. 
Ibn  in  tail,  remainder  to  the  daughters  in  tail,  remainder  to  the  hulband  and  wife  and 
their  heirs,  with  power  to  the  ban.n,  during  the  joint  lives  of  him  and  his  wife,  by 
hli  laft  will,  01  aay  writing  purporting  to  be  hi"?  laft  will,  under  hand  and  jeal,  atteftcd 
by  three  witneflcs;  if  b^ron  dies  beibrehis  wife,  to  charge  the  premiffes  withaooo/. 
The  like  power  [tnutath  vmtandh)  to  the  wife,  if  fhc  die  firft,  to  charge  the  premifliss 
with  the  like  fum  ;  huft>and  by  will  under  his  hand  attefted  by  three  witnefies,  but  no 
Jealed,  charges  the  premifleswitiiaooo/.  held  void,  being  without  a  Jeal,  Dormer  y* 
7burlavdf  z  P»  fFm:.  506. 

CO         Mac  Adam  V,  Logan^     Bro*  C  ha.  Rep.  '^lo. 
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stnt,  becaufeit  agrees  with  the  clear  intention  of  all  the  parties,  ^os*  v.  Ewe?., 
that  there  fhould  be  the  ceremony  of  fealing  and  attefting  by  wit- 
nefles,  for  the  reafons  I  have  before  given,  and  therefore  I  muft 
difmifs  the  bill,  but  without  coils. 


Ex  parte  Bowes ^  July  26,  I744«  Cafe  5 1. 

TH  E  application  was,  for  an  infant  truftee  to  join  In  fuf-  s.  c.ante  i  vol. 
ferine:  a  common  recovery,  to  make  a  conveyance  ef-  ^^S-  note  i- 
o     1        ^  An  infant  rrutce 

lectual.  may  levy  a  fine, 

but  doubtful  whether  he  canfuffer  a  recovery  without apriyyfeal. 

Lord  Chancellor, 

It  has  been  held  that  an  infant  truftee  may  levy  a  fine,  upon 
the  a6l  of  parliament,  j  Ann,  c,  19.  empowering  infant 
truftees  to  convey  eftates,  and  the  judges  may  take  it,  and  it 
cannot  be  reverfed  but  upon  infpe6lion,  and  during  his  non- 

But  I  doubt  whether  judges  would  permit  an  Infant  truftee  to 
fuiFer  a  recovery,  unlefs  he  procured  a  privy  feal  for  thatpurpofe 

(■  • 

But  however  I  lhall  pen  my  order  in  this  general  man* 
ner. 

That  all  parties  are  to  concur  in  all  neceffary  a£ts,  for  the  in- 
fant's fufFerIng  a  common  recovery,  in  order  to  make  fuch  con- 
veyance efFedual  (2), 

(l)  Sed  -vUe  Ex  parte  John/on,  fojl*        (2)  Reg,  L'lh,  A,  1 743.  fol.  537. 
559.    Ex  parte  Smith.  Amh .624. 

A  Petition  in  the  Name  of  the  Attorney  General^at  the  Relation  of  Gray    Cafe  52* 
andothers^on  behalf  of  the  Charity,  verfus  Sir  John  Lock  atid  others^ 
Trujlees  of  Magdalen  College  on  Blachheathy  undgr  the  Will  of  Sir 
John  Mordeny  July  26 y  1 744. 

Lord  Chancellor, 

AT  prefent  the  queftion  is,  whether  I  fhould  be  warranted.  The  court  w!ii 

on  fuch  an  application  as  this,  to  take  a  previous  ftep  to  ^oc examine  imo 

n         1    r         P  -    .     ,         /     ,  ^  *  the  reafonsfor 

reitore  tneie  perions  to  their  places  m  the  college,  an  amotion  of  a 

penfioner  from 

j^nhc/pital,  with  the  (ame  nicety  as  If  the  freehold  of  the  perfon  was  in  (jueftWg. 


It  is  incumbent  upon  this  court  to  fupport  the  charity. 

It  is  likewife  incumbent  on  them  to  maintain  and  guard 
the  power  of  thofe  who  have  that  authority  from  the  do^ 
nor. 

For  it  would  be  of  bad  confequence  to  the  charity,  if  the 
authority  of  perfons  intrufted  with  the  management  of  the 
charity,  was  upon  every  inftance  to  be  enervated  and  broke 
into. 

1-3  If 
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Attornsy      Ifthex^e  were  to  be  the  fame  niceties  obferved  upon  the  amotion 
^^Tock!  ^*  penfioners  of  an  hofpital,  as  if  they  had  turned 

out  a  perfon  from  a  freehold,  no  man  of  fortune  or  abilities  would 
undertake  fuch  a  truft. 

Sir  Johfi  Morden  has  not  left  the  power  of  vifiting  to  his  heir, 
but  has  made  a  perfedl  conftitution  of  this  charity  ( i). 

Now  this  is  very  material  to  the  firft  and  great  queftion,  the 
,  authority  of  the  truftees. 

They  and  the  furvivors  are  to  have  a  power  to  place  and  dif- 
place  the  chaplain,  treafurer,  and  other  officers  and  merchants, 
t^c.  at  their  will  and  pleafure. 

They  have  a  power  to  make  by-laws  and  rules  for  the  regulating 
of  the  charity,  and  for  the  government  and  conduct  of  the  houfe, 
which  is  a  very  general  power  ;  then  he  dire6ls  the  faid  govern- 
ors and  vifitors  fhall  and  may  vifit  the  faid  college  once  a  year, 
or  oftner  if  they  think  fit. 

At  which  time  they  are  to  infpe6l  the  treafurer's  accounts, 
and  alfo  to  examine  into  the  behaviour  of  the  chaplain,  ^c. 
and  if  they  fmd  they  have  a£led  diflioneftly  and  improperly,  to 
difplace  them,  and  put  other  perfons  in  their  room. 

And  likewife  if  they  find  any  merchant  immoral,  guilty  of 
drunkennefs,         they  ftiall  and  may  remove  them, 
iiltwra'ifo"  hT     '^^^  objection  is,  that  this  is  within  the  cafe  of  Sutton 

lie  accountable^  vcrfus  Colejield,  determined  Hill.  1 1  Car,  and  Duh^s  Char, 
to  this  court,      JJfes  68,  6^,  pi.  6,  I  agree  that  where  there  are  governors  who 

the  eftates  vifitors  likewife,  fo  far  as  relates  to  the  eftates  of  this  charity, 
of  the  chanty.     i  r  i  •  o       i  ^  i  i  • 

they  are  lubjett  and  accountable  to  this  court. 

There  are  two  forts  of  authorities  here. 

One  as  to  the  management  of  the  eftate  and  revenue ;  the 
other  as  to  the  management  and  government  of  the  houfe. 

In  the  latter  they  are  abfolute,  and  not  controllable  by  this 
court ;  and  is  like  the  cafe  of  the  Attorney-General  verfus  Price  (2), 
which  came  before  me  the  13th  of  of  July  1744,  where  I  was 
of  opinion  that  the  power  of  vifiting  was  abfolute  in  the 
Warden  of  All  Souls^  and  this  court  had  no  right  to  inter- 
pofe. 

A<^  to  the  quefiion,  whether  they  have  an  arbitrary  power  to 
remove  at  pleafure,  I  will  give  no  abfolute  opinion,  but  I  am  in- 
,^  ,    clined  to  think  they  have  fuch  a  power  of  removing,  without 
^  hearing  or  giving  any  reafon  for  fo  doing. 

My  reafons  are  thefe  : 

By  the  confliitution  of  this  charity  they  have  a  power  of  remo- 
ving the  chaplain,  treafurer,  and  other  officers,  at  their  will  and 
pleafure. 

If  it  had  refted  there,  there  is  no  doubt  but  they  might  have 
done  it  •,  but  it  is  infilled  by  the  Attorney  General  that  there  is 
another  claufe  reftraining  them. 

(1)  Vide  Attorney  General  v.  Majier  and       (i)  Ante,  I08.  S.  C, 
FelUivs  of  CUrC'Hall  pofi  662. 

But 


r 
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But  I  think  the  latter  claufe  is  not  a  reftraining  claufc,  or  ^^^^"^^"^ 
gives  them  lefs  power,   but  only  lays  an  inju^ion  or  obli-  'I^'k! 
gation  upon  them  to  remove  for  fuch  general  offences,  and 
leaves  them  Ln  every  inftance  befides  to  act  at  their  difcre^ 
tion. 

But  afterward,  in  their  general  local  vifitation,  they  are  to  call 
the  treafurer  to  account. 

This  they  might  have  done  by  virtue  of  their  being  governors, 
and  therefore  it  is  an  injunftion  upon  tliem  to  infpecl  the  trea- 
furer's  accounts,  tffc» 

Are  they  ,to  remove  the  officers  and  fervants  for  an  offence 
that  muft  be  fupported  in  a  court  of  juftice,  with  the  fame  lejf^al 
nicety  as  in  the  cafe  of  a  freehold  ? 

Is  the  chaplain  or  treafurer  an  ofHcer  for  life  ? 

They  would,  if  fo,  be  equally  reftrained  from  removing  them 
as  the  merchants  themfelves. 

As  to  the  merchants^  if  guilty  of  drunkennefs  or  any  debauche- 
ry, then  they  fliall  and  may  by  writing  under  hand  and  feal  turn 
them  out. 

The  words  Jhall  and  may  in  general  a£l:s  of  parliament,  or  in  ShalUtJmay  In 
private  conftitutions,  are  to  be  conftrued  imperatively,  they       ^^^^"^p^'^^^^-  . 

^  ,  A  J '        J      J    ment,  or  in  prz- 

lemove  them.  ^ate  conftitu- 

tions, are  to  be  conftrued  imperatively  (i). 

Upon  the  whole  of  this  point  I  am  of  opinion  that  there  is  a 
general  power  of  amotion,  but,  as  I  faid  before,  the  founder 
has  laid  an  obligation  upon  them  to  turn  out  for  the  major  a  cri^ 
minay  if  I  may  fo  call  them» 

Next  as  to  the  relators ;  and  firft,  as  to  Mr.  Gray. 

It  has  been  faid  that  this  is  only  a  decent  application  for  an  ac- 
count of  the  charity. 

But  I  think  the  letter  he  fent  to  the  governor  is  very  grofs,  ^    ^  1 
and  almoft  a  libel,  for  faying  that  they  have  fifteen  ihoufand  odd  L  • 
hundred  pounds  in  their  hands,  certainly  carries  a  refledlion  with 
it. 

The  other  two  relators  admit  themfelves  to  be  privy  to  the 
letter. 

The  great  difficulty  with  me  is  the  danger  of  making  a  prece- 
dent  of  reftoring  a  mere  penfioner  of  an  hofpital,  upon  the  ap- 
plication of  the  penfioner  himfelf. 

Confider  what  nuqiber  of  great  hpfpitals  there  are  in  this  king- 
dom, and  how  bad  the  confequence  would  be  for  me  to  examine 
too  nicely  into  thefe  amotions^  as  if  the  freehold  of  a  perfon  was 
in  queftion. 

The  governors  of  thefe  hofpitals  every  day  turn  out,  and  put 
in,  and  there  would  be  no  end  of  fuch  inquiries,  and  would  be  a 
means  of  overturning  thefe  charities  abfolutely. 

This  is,  as  has  been  very  juftly  faid,  to  make  a  decree  before 
the  caufe  is  heard  upon  m'otion,  and  even  before  an  anfwer  ia 
put  in. 


(l)  Sta-mper  v.  Millar,  pofi  212^ 

L  4  Suppofe 
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Attornsy        Suppofeit  was  an  information  againft  a  fchoolmafter ;  would 
^^LocK.^  ^'        court  turn  him  out  ?  Or  would  they  reftore  him  upon  a  mo- 
tion, without  hearing  the  caufe  ? 

If  you  will  compare  it  to  cafes  at  law,  compare  it  through- 
out. 

Suppofe  a  mandamus  from  the  court  of  King's  Bench  to  re- 
flore  a  perfon  to  an  office,  would  the  court  in  a  fummary  way 
do  it  without  examining  regularly  into  the  merits  of  the  cafe  ? 
Certainly  not. 

It  would  \yt  a  much  lefs  prejudice  to  the  foundation,  if  one 
of  thefe  penfioners  fhould  be  turned  out  wrongfully,  than  that 
the  truftees  and  governors  fhould  be  perpetually  liable  to  have 
every  a£lion  of  theirs  fifted  and  examined  into. 

But  yet  I  would  recommend  it  to  Sir  John  Loch)  and  the  other 
gentlemen's  confideration,  to  allow  fomething  in  the  mean  time 
to  the  petitioners,  that  they  may  not  ftarve,  but  I  will  not  make 
any  order  for  it, 

iV.  B»  The  defendants  in  their  petition  this  day  to  the  Mafter 
of  the  Rolls  had  been  allowed  a  month's  time  to  plead,  anfwer  or 
demur  to  the  relator's  information,  fo  as  not  to  demur  alone  ;  and 
it  was  ordered  that  all  procefsof  contempt  for  want  thereof  be  in 
the  mean  time  ftayed. 


[         3    E>i  parte  Barnjley,   July  '^o^  1744}  among  the  Petitions  inLu'^ 

nacy. 

Cafe  53.  The  Inqulfahn. 

S.C.  poftiS4.  '"F^  O  inquire  whether  WtlUam  Barnjley  \%  a  lunatlck,  or  en-* 
a.  Eq  Ab.  580.  _£  joys  lucid  intervals,  fo  that  he  is  not  fufhcient  for  thq 
SpabTeff  ^^^^  government  of  himfelf  and  his  affairs. 

governing 

himfelf  and  his  lands,  &c.\%  an  illegal  and  void  return  to  an  inc^^uifition  of  lunacy. 


^he  return  of  the  Liquejl, 

That  the  faid  William  Barnjley y  at  the  time  of  taking  this  In- 
quifition,  is,  from  the  weakrtefs  of  his  mind,  incapable  of  go- 
verning himfelf  and  his  lands  and  tenements,  and  has  been  fo 
from  the  8th  of  Aprils  1737,  and  upwards,  but  how  and  in 
what  manner  the  faid  Mr.  Barnjley  became  fo,  know  not. 

The  petition  is  preferred  to  quafh  the  inquifition  as  being  an  il- 
legal, and  a  void  return. 

Mr.  Attorney  General  for  the  petition. 

There  are  four  grounds  of  lunacy,  according  to  i  hijl^ 
247.  a,  ai)d  Beverley's  cafe,  4  Co,  123.  S.  Sicknefs,  Griefy 
Acddejit^  and  Drunkennejs  \  none  of  thefe  are  mentioned  in  the 
return. 

In 
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fn  a  cafe  ex  parte  Freak  ( I ),  January  II,  1732,  the  jury  upon      Ex  pane 
an  inquifition  there  found  that  by  ^6// appearance  he  was  not 
always  in  his  fenfes  as  other  men  be,  and  that  it  arifcs  from  Fear 
and  Provocation, 

This  was  qunfied. 

Ex  party  Harvey^  February  26,  1 733,  7  Geo,  2.  There  it 
was  found  that  Jbe  is  not  of  fufficient  underftanding  to  manage 
her  own  affairs. 

This  was  quafhed  by  Lord  Talbot, 

In  a  cafe  that  came  ^^efore  the  court  on  the  4th  of  May  1733^ 
the  finding  was,  that  fhe  is  fo  weak  in  her  judgment  and 
underftanding  that  Ihc  is  not  capable  of  managing  herfelf  and 
her  eftate,  and  has  been  under  the  fame  weaknefs  for  twenty 
years  laft  paft. 

In  this  a  committeeHiip  was  granted;  this  amounts  to  no 
more  than  a  precedent  fub  filentioy  for  it  was  never  controverted. 

Robert  AJJjton  the  8th  of  December  iound  not  a  lunatick,  but 
incapable,  this  was  quajhed. 

Ex  parte  Ready  July  7,  1654,  the  perfon  being  not  found  by 
cxprefs  words,  whether  he  is  a  lunatick  or  not,  was  likewile 
quaflied. 

Mr.  Browny  of  the  fame  fide,  cited  2  Injl,  405,  and  that  the 
return  in  the  inqueft  in  the  precedent  of  1654,  found,  that  he 
was  not  fufficient  to  manage  his  perfon  and  eftate,  and  becaufe 
they  did  not  find  exprefsly  that  he  was  a  lunatick^  the  court  held 
it  did  not  fall  within  the  inquifition,  and  quaflied  it. 

Mr.  Noely  of  the  fame  fide,  mentioned  the  lare  adt  of  parlia^ 
ment,  where  an  incapacity  of  marrying  is  made  the  confequence 
of  a  perfon's  being  found  a  lunatick. 

As  the  a£t  ufes  the  word  lunatick  only,  it  would  be  of  danger- 
ous confequence  to  add  a  different  fort  of  lunacy  here,  and  un- 
der the  a£t  of  parliament. 

Mr.  Wilbraham  of  the  fame  fide. 

That  there  rhufh  be  an  abfolute  finding,  and  that  they  cannot 
find  an  inference  only,  without  finding  a  pofitive  fa£l. 

In  the  cafe  of  Dennis  verfas  Dennis,  2  Sand.^S'^'  a  writ 
of  dower  it  was  infilled  flie  was  idiota,  and  pleaded  that  fire  was 
Jana  mentis. 

He  faid  he  mentioned  this  to  fhew  that  found  mind  was 
of  certain  fignification,  and  known  in  our  law  j  and  that  you 
cannot  in  pleading  fay  that  a  man  was  lunaticus,  but  7ion  fuia 
mentis. 

Here  it  would  be  impoffible  upon  the  inquifition  to  know 
what  to  plead. 

And  if  the  court  fhould  break  that  great  land-mark,  that  a 
perfon  to  be  a  lunatick  muft  be  found  to  have  fome  degree  of 
unfound  mind,  they  would  not  know  how  to  Hop. 

Mr.  Solicitor  General  of  the  other  fide. 


(l)  Sel.  Ca.  Cha.  47. 
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farie^  That  this  return  is  agreeable  to  many  precedents,  and  agr€e- 
.ARN!>Ljt  .     ^1^1^  reafon  that  a  CDmmiflion  fliould  illue  upon  this 

inquifition. 

The  order  was  made  upon  the  28th  of  April  laft,  the  attend- 
ance upon  the  inquifition  was  by  counfel  on  "both  fides,  that  it 
took  xx'^feven  days^  and  the  jury  were  unanimous* 
[  170  ]  In  the  notion  of  the  old  law  and  writs,  one  of  which  is 
to  inquire  de  tdiota^  and  the  other  de  lunatico^  he  mufl  be  found 
one  of  thefe. 

The  eounfel  for  the  petitioner  infifh  that  the  return  of  the  in* 
quifition  muft  be,  that  he  is  or  is  not  an  ideot,  that  he  is  or  is 
not  a  lunatick  •,  and  in  fupport  of  tliis,  they  cited  a  precedent 
during  the  ufurpation. 

The  court  in  thefe  determinations  found  themfelves  upon  this^. 
that  the  inqueft  did  not  in  exprefs  words  find  him  a  lunatick. 

Lord  Chancellor, 

The  commiflions  are  framed  in  analogy  to  this  writ,  and  if 
the  inquifition  is,  whether  he  is  a  lunaticky  they  cannot  find  him 
an  ideot :  but  there  muft  be  a  new  commiffion*. 

Air,  Solicitor  General* 

The  law  having  varied  it  under  thefe  two  heads,  and  the  Jury 
being  doubtful  whether  in  confcience  they  could  find  him  a  lu- 
natick, the  court  in  many  precedents  allow  the  jury  not  to  find 
him  in  exprefs  terms  a.  lunatick. 

In  the  cafe  Ex  parte  Pauncefort,  Ocioher  11,  1 725,  the  inqui- 
fition returned,  ejl  infana:  mentis^  tsf  fic  deprivatus  rationis  &  in-- 
ielleBus^  ita  quod  regimini  fui  ^  ipjius  Jiatus  Jui  omnino  incapax 
exijlit* 

It  was  allowed  to  be  a  good  finding,  and  the  coramiflion 
ifiHcd. 

Your  Lordftiip  too  proceeded  upon  this  reafoning  in  the  cafe 
of  Ajlton. 

Mr.  Clarle  of  the  fame  fide. 

'I'hat  the  court  have  exerclfed  a  more  liberal  ufe  of  this 
power,  as  ftanding  in  the  place  of  the  crown,  and  if  the  gentle- 
men fliould  prevail  to  overturn  this  finding,  it  would  fhake  ali 
the  determinations  for  a  century  paft. 

That  weaknefs  of  body  in  wills,  is  put  in  oppofitlon  to 
foundnefs  of  mind>  and  therefore  if  this  had  been  an  inquifition 
in  Latin^  they  would  have  ufed  injanitas  mentis^ 

Lord  Chancellor, 

I  iiiuch  doubt  whether  this  would  exprefs  weaknefs  of  mind, 
and  if  it  ought  not  to  have  been  i^ifirmitas  mentis. 
1  ^  7  '  3  Mr.  Clarke  :  That  faying  from  the  weaknefs  of  his  mind  he 
is  incapable  of  .mantging  himfelf  and  his  fortune,  is  faying  the 
'  '  fame  thing  as  that  he  is  weak,  and  that  he  is  incapable  of  ma- 
naging himfelf  and  his  fortune  with  proper  averments  and 
that  this  is  warranted  by  grammatical  as  well  as  an  equitable 
conftru6lion. 

That  the  Cafe  of  Ajhton  did  not  come  before  the  court  fub 
filentio,  but  upon  a  fecond  finding  of  the  inquifition,  for  my 
Lord  Talhot  was  not  fatisfieU  with  the  firft. 

Lord 
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Lord  Chancellor,  ^  _  ^f'^/,l7y 

Though  I  am  defirous  of  maintaining  the  prerogative  of  the 
crown  in  itsjuft  and  proper  hmits,  yet  at  the  fame  time  I  muft  J^j^,*;7cxtend. 
have  a  care  of  making  a  precedent  on  the  records  of  the  court,  ing  the  prc- 
of  extending  the  authority  of  the  crown,  fo  as  to  reftrain  the  rogative  0/  the 
liberty  of  the  fubje6l,  and  his  power  over  his  own  perfon  and  ZTZn%Ti\^ 
^ftate,  fuarther  than  the  law  will  allow.  berty  of  the 

lubjedl,  or  his 

power  OYcr  himfelf  and  his  eftate,  further  than  the  law  will  allow. 

Notwithftanding  what  has  been  faid  of  the  change  of  the 
law,  I  think  the  prerogative  of  the  crown,  and  the  rule  of 
hw  is  ftill  the  fame,  and.  cannot  be  altered  but  by  aft  of  par- 
liament, for  it  is  only  the  form  of  returns  that  is  changed  by 
this  court. 

The  queftlon  is,  Whether  here  is  fuch  a  finding  returned, 
as  will  intitle  this  court  to  take  the  care  upon  them  of  Mr. 
Barnjlefs  perfon  and  eftate.  Vide  the  words  of  the  inqulfition 
as  before. 

Now  it  is  certain,  and  is  admitted,  that  this  is  a  departure 
from  the  direftion  of  the  commiffion,  for  the  commiffion  is  to 
inquire  whether  he  is  a  lunatick,  or  with  lucid  intervals,  fo 
that,  ^c. 

But  though  the  return-  differs  in  words,  yet  if  there  are  equi- 
pollent words,  it  will  not  be  fuch  an  objection  as  will  quafli  the 
inquifition. 

For  it  is  not  a  variance  in  ths  words,  but  in  the  fenfe  and 
meaning  that  will  quafh  it. 

Now  it  muft  be  admitted,  that  the  modern  precedents  have  ^•^^  uniform 
departed  from  the  ancient  form,  which  was  before,  that  they  return  in  in- 
muft  return  whether  he  is  lunatkus  vel  non  :  And  I  was  appre-  ^l"'^^'^'^"^  ofiu- 
henfive  that  the  form  had  been  too  various,  but,  upon  fearch,  H'bw'inft^ncesr 
I  was  glad  to  find  that,  except  in  two  or  three  inftances,  the  is  lunatkus,  non 
return  has  been  that  he  is  lunaticus.  or  non  compos  mentis,  or         mentis,  or. 

1-1  1^      1  r>        r  ^"J'^^^  mentis, 

infante  mentis^  or,  fince  the  proceedmgs  have  been  in  hngUfh^  of  01,  fmce  the 
unfound  mind,  which  amounts  to  the  fame  thing.  proceedings  in 

And  I  ftiall  defire  that  they  may  ftill  continue  fo,'  or  elfe  it  foul^l^mind!^' 
will  introduce  great  uncertainty  and  confufion. 

In  conftant  experience,  where  a  caufe  comes  on  here,  upon     [  172  J 
a  fuggeftion  of  a  perfon's  being  impofed  on  by  weaknefs,  when 
the  counfel  are  allced,  do  you  proceed  on  the  infanity,  the  an- 
fwer  is  always,  No!  We  go  upon  fraud  and  weaknefs  only; 
and  this  is  the  invariable  diftindion  in  caufes  of  that  kind. 

Poffibly  the  law  may  be  too  ftri£l,  and  it  might  be  ufeful  in  Ufeful  in  fome 
fome  cafes,  that  a  curator  or  tutor  fiiould  be  fet  over  prodigal  itacura- 

1  1  r  i.         o      tor  could  be  let 

and  weak  perions  as  m  the  civil  law.  over  weak  per- 

Confider  the  modern  cafes,  and  the  rule  the  court  goes  on  in  fons,  as  in  the 

thofe  cafes.  ^^^'^^ 
In  two  of  the  inftances  ex  party  Halfey^  and     parte  Paunce-  . 

fort,  the  inquifition  found  that  the  parties  were  incapable  of  ^>.- 

managing,  6*^, 

Which 
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Ex  parte         WKich  was  finding  the  efFedl,  as  was  truly  faid,  inftead  of 
the  cauic. 

But  that  was  not  the  ground  of  quafliing  it,  but  quafliedj 
bcj:aufe  it  was  not  a  fufFicient  finding  of  tlie  lunacy  by  Lord  Talbot » 

Ex  parte  Pauncefort  was  before  me  and  quaflied  for  the  fame 
reafon. 

The  other  two  were  a  fecond  finding  in  the  cafe  of  Haljej  and 
Mrs.  Wair^  cafe. 

I  ov/n,  if  they  had  cosae  before  me,  I  fliould  have  doubted, 
whether  this  fecond  finding  ought  not  likewife  to  liave  been 
quaflied. 

There  is  a  departure  from  the  legal  words,,  for  the  jury  do 
not  find  that  fhe  was  non  compos  or  of  infane  mindy  but  only  weak' 
nefs  for  the  lafl  twenty  years. 

Lord  Talbot  granted  the  commifTion,  but  however,  I  mufi: 
take  this  as  a  commiffion  which  paffed  fub  filentto^  for  no  coun- 
fel  were  heard  upon  it,  and  therefore  it  is  no  precedent ;  and  I 
believe  I  fhould  have  done  the  fame,  as  it  was  applied  for  at  the 
unanimous  requefl  of  all  the  friends  and  relations. 

The  finding,  that  fie  ivas  not  capable  of  given  anfivers  to  the 
wojl  eafy  quejlions,  was  improper. 

But  my  Lord  Talbot,  I  dare  fay,  laid  no  flrefs  on  this,  be- 
C  ^  73  J  caufe  it  is  a  finding  of  evidence,  which  a  jury  ought  not  to  do, 
but  to  return  the  fadl,  or  if  they  do  return,  that  fhe  is  not 
capable  of  anfwering,  ^c,  they  fliould  exprefsly  flate  the  quef- 
tions  themfelves. 

The  other  cafe  of  Mrs.  Wall  w^.^  a  much  weaker,  they  find 
her  ivotn  cut  with  age,  and  incapable  of  managing  her  own  affairs. 

Now,  as  they  have  not  applied  the  being  worn  out  with  age 
to  her  mindf  fhe  might  be  bedrid  only,  and  yet  of  good  under- 
flanding,  and  capable  of  dire6ling  her  affairs. 

Then  it  will  come  to  this  quefl:ion.  Whether  the  finding 
in  the  prefent  cafe  is  of  the  fame  fignification,  and  equivalent 
to  finding  Mr.  Barnfey  a  lunatick,  non  compoSy  or  of  unfound 
mind. 

There  are  various  degrees  of  weaknefs,  and  flrenglh  of  mlnd_> 
from  various  caufes. 

There  may  be  a  weaknefs  of  mind  that  may  render  a  man 
incapable  of  governing  himfelf,  from  violence  of  pafnon,  and 
from  vice  and  extravagancies,  and  yet  not  fufficient  under  the 
rule  of  law,  and  the  conflitutions  of  this  country,  to  dire£t  a 
comn^iffion. 

Courts  of  law  Being  non  compos ,  of  unjaund  mind,  are  certain  terms  in  law, 
iTmcant'by^Jn  ^^^^  import  a  total  deprivation  of  fenfe  ;  now  weaknefs  does  not 
compos  or  wfur.ey  carrv  this  idea  along  with  it ;  but  courts  of  law  underhand  what 
as  they  arc  of  a  jg  nieaut  by  non  compos^  or  infane.  as  they  are  words  of  a  deter- 

dcterminate  iig-       .  -'^ 

eification.        niinatc  fignitication. 

My  Lord  CcVs  definition  is,  that  they  are  perfons  of  mn  Jane 

Norn  com  os  ver  "^^''^^O'' 

rL'^'b  "Shnical"      -^^^^  compos  mentis  is  ufed  in  the  ftatute  of  limitations,  fo  that 
term,  and  now    it  is  legitimated  now  under  feveral  a6ls  of  parliament, 
icsitimnt.d  un-  Several 

dcr Ic vera! acts 
of  p.uiiamcnL. 
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Several  vi^ords  are  legitimated  by  a£t  of  parliament  to  a  par-  f'^^ 
ticular  fenfe,  v^^hich  before  might  bear  a  difierent  meaning.  Ba^nslev. 

I  remember  a  cafe  before  the  court  of  King's  Bench,  when  I  ^^pi'juOk'ar'd^ 
was  Attorney  General,  upon  a  pardon,  where  it  was  direcied  pUc^Me  to'the" 
he  fliould  give  fecurlty  nojiris  jiifticiariis  de  ba?ico.  court  of  King*a 

Now  this  is  the  title  of  the  court  of  Common  Pleas.  Benck. 

The  cafe  (lood  over  upon  this  point,  and  Lord  Chief  Juftlce 
Eyre  found  in  Magna  Charta^  that  the  court  of  King's  Bench 
were  called  Juftices  of  our  Bench ;  and  this  was  held  to  have 
fo  legitimated  the  word,  tliat  the  pardon  upon  this  was  adjudged 
to  be  a  good  one. 

Lunatick  is  a  technical  word,  coined  in  miore  ignorant  times,     [  ^74  1 
a-s  imagining  thefe  perfons  were  afFecled  by  the  moon  ;  but  dif- 
covered  by  philofophy  and  ingenious  men,  that  it  is  entirely 
owing  to  a  defe£l  of  the  organs  of  the  body. 

The  reafon  of  the  courts  enlarging  the  manner  of  finding, 
was,  to  avoid  the  difficulty  of  obliging  the  jury  to  find  ex- 
prefs  lunacy,  becaufe  they  might  think  it  more  a  cafe  of 
idiocy,  which  was  equally  a  cafe  that  called  for  the  care  of 
the  court. 

The  reafon  that  Lord  Wenman  was  fo  long  before  he  could 
be  -found  j^,  was  the  unwillingnefs  the  jury  had  to  find  him  an 
idiot,  becaufe  of  the  confequence  ;  but  upon  an  inquifition  of 
iunacy,  they  found  him  a  lanatick  immediately. 

Here  no  traverfe  can  be  taken,  but  an  involved  one,  for  the 
fact  that  mufl  be  traverfed,  is  only  the  inability  to  govern  him- 
felf  and  his  affairs,  and  the  traverfe  ought  to  be  upon  the 
lunacy  only. 

Therefore  I  am,  for  this  reafon  of  opinion,  that  the  in- 
quifition  mufl:  be  quaihed  ;  and  I  am  extremely  glad  to  find, 
upon  fearch  of  precedents,  that  the  court  has  not  gone  further 
in  departing  from  the  legal  definition  of  a  lunatick. 

The  iaquifition  w^as  quaihed  accordingly. 


Carte  verfus  Carte^  March  8,  1744.  Cafe  54. 

^AMUEL  Cartcy  the  plaintiff's  father,  was  a  prcbendary  5.  c.  Amb.aS, 

of  Tachhroohe,  to  which  there  is  a  corps  belonging  that  fell  ^  c^^cj^J^* 
to  him.  in  1714;  from  that  time,  he,  by  indenture,  demifed  it  i.ox^  Hardwicks 
to  one  of  his  children  for  21  years;  and  fuch  child  that  was     opinion,  the 
named  lejfee  alwayy  executed  a  declaration  of  trufb,  declaring  fufficlentta 
that  his  or  her  name  was  made  ufe  of  in  fuch  leafe,  in  truftfor  pafs,  not  only 
the  father  for  fo  many  years  as  he  fhould  live  of  the  term,  and  [g^^-i^^"fj^**|^|^* 
then  for  fuch  perfon  or  perfons  as  he  fhould  by  deed  or  will  ap-         but  aifo 
point,  and  in  default  thereof,  to  and  among  ail  his  children  the  beneiic  of 
equally ;  fuch  lejpes  generally  furrendered  the  leafe  yearly,  and  ^g^^^lJ^^J^''^^''"]^^ 
Samuel  Carte  granted  a  new  one.  plaintiff. 

In  Augiifl  1735,  Samuel  Carte  leafed  the  prebendal  efliate  to 
his  daughter  Sarah,  the  defendant,  who  executed  a  declaratioa 
of  truft :  On  the  I9ih  of  January  1735-6,  Samuel  Carte  made 
hi§  will,  and  after  giving  fome  legacies,  bequeaths  to  his  eldeft 

fon 
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"carte ^*  Thomas^  the  plaintifF,  all  the  reft  of  his  goods,  chattels,  and 
eftate,  whether  real  or  perfonal,  in  poffeflion  and  reverlion,  and 
makes  him  executor. 

f  175  ]  Then  by  a  fupplemental  claufe  r  Item,  It  is  my  mind  and  will, 
that  my  eldeft  fon  Thomas  fhall  have  the  difpofal  of  the  leafe  of 
my  prebend  of  Tachbroohe^  made  to  my  daughter  Sarah,  and  that 
he  fhould  receive  to  himfelf  all  the  profits  and  advantages  arifing 
and  accruing  from  it. 

By  another  claufe,  fubfequent  to  this,  and  which  is  con- 
tended by  the  plaintiff  to  be  made  after  the  24th  of  September 
1739,  he  therein  takes  notice,  that  he  had  made  his  fon  nomas 
executor  and  reliduary  legatee,  and  that  if  he  Jhould  he  molejied 
and  proje cute d  by  the' government,  by  luhich  he  might  incur  a  for^ 
feiture,  or  could  not  be  his  executor ;  then  he  makes  the  defendants 
Samuel y  another  fon,  and  Sarah,  his  daughter,  executors,  and 
gives  them  what  he  gave  to  his  fon  Thomas, 

The  leafe  in  the  year  1735,  devifed  under  the  will,  was 
furrendered  in  1736,  and  feveral  new  leafes  were  made  yearly 
until  the  fubfifting  leafe,  the  leafe  in  queftion,  which  was  dated 
the  24th  of  September,  1739,  and  made  to  the  defendant  5^r^.^, 
who,  on  the  fame  day,  executed  a  declaration  of  truft,  in  trufl: 
for  the  father,  for  fo  many  years  as  he  fhould  live  of  the  term  ; 
then  for  fuch  perfon  or  perfons  as  he  fhould  by  deed  or  will 
appoint,  and  in  default  thereof,  to  and  for  the  benefit  of  the 
defendant  Sarah,  and  every  other  child  of  the  teftator,  fliare  and 
fiiare  alike. 

The  1 6th     April,  1740,  Samuel  Carte,  the  teftator,  died. 

The  bill  was  brought  by  Thomas,  the  eldeft  fon,  claiming  the 
whple  benefit  of  the  leafe  in  1739,  and  praying  that  the  de- 
fendant Sarah  might  affign  it  to  him  ;  and  that  if  the  court 
•  lliould  be  of  opinion  that  he  is  not  intitled  to  the  whole  benefit, 
that  then  he  might  have  a  third. 

The  defendants,  Samuel  and  Sarah,  fay,  that  the  plaintiff  is 
only  intitled  to  a  third,  for  that  the  leafe  in  1739  is  a  revocation 
of  the  will,  and  did  not  pafs  by  it. 

Lord  Chancellor, 

The  general  queftion  is.  Whether  the  benefit  of  the  renewed 
leafe  in  1739,  paffed  to  the  plaintiff,  by  the  will  of  his 
father  in  1735,  either  by  the  original  will,  or  fubfequent  ad- 
ditions to  the  will :  and  thi'S  general  queftion  depends  upon  thefe 
confiderations. 

Firft,  Whether  the  will  of  the  19th  of  January,  1 735-6,  was 
fufficient  to  pafs  not  only  the  truft  of  the  leafes  then  in  being, 
but  alfo  the  benefit  of  the  fubfequent  renewals,  in  cafe  there 
had  b(^en  no  new  declarations. 
•]  Secondly,  Whether  the  new  declarations  of  truft  that  have 
been  made  on  the  fubfequent  leafe,  will  make  any  alteration  in 
this  cafe  by  the  different  penning  of  them,  and  whether  they 
amount  to  a  revocation. 

Thirdly,  Suppofing  there  was  a  revocation  of  the  wijl,  either 
by  the  fubfequent  renewal,  or  by  the  new  declarations  that  were 
made  upon  thofe  new  leafes,  whether  here  is  fufticient  evidence 

of 
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•of  the  republication  of  the  will,  after  the  leafc  and declaradons     ^^^'^  ^' 
of  truft  of  the  24th  of  September^ .1739- 

Theic  thre'j  queftions  take  in  all  the  points  that  have  been 
made  in  this  caufe. 

As  to  the  firft,  I  am  clear  of  opinion  that  the  will  was  fuf- 
ficient  to  pals  it  under  the.circumftances  of  this  cafe. 

The  cafes  of  revocations  of  wills,  legacies,  and  terms  of  Revocations  of 
years  by  furrendering  and  taking  new  leafcs,  have  been  all  of  ^'^'^^  '"f^frrln' 
legal  intcreits ;  and  not  upon  a  legacy  of  a  truft  ellate  in  a  deJing^anTtaiJ. 

term  of  years    (l).  ing  new  leafes, 

^  have  been  aU 

in  the  cafes  o^f  legai  intereils,  and  not  on  a  legacy  of  a  Uuli  eflatai 

The  cafe  in  Gddjborough  93,  and  of  Sir  Thomas  Ahney  verfus 
Miller^  June  lo,  1743.  Vide  2Tr,  Atk,  593.  were  of  a  legal 
cftate  then  fubfilting. 

The  penning  of  the  laft  was  very  ftrong  to  confine  it  to  the 
term  then  in  being,  as  it  was  a  beqiieji  of  the  leafe  which  1  now 
holdy  and  the  teftator  had  only  the  legal  eftate  in  him. 


(i)  Lord  Hardivicke  feemsto  lay  par- 
ticular ilrefs  upou  the  circumftance  of 
this  being  the  cafe  of  a  truji ;  and  in  fol. 
179.  he  obferves,  that  *' an  abundance 
of  ads  are  fufficient  to  pafs  the  iritji 
or  equitable  intereji,  which  would  not 
paffi  it  at  law."    In  Ahney  v.  Miller^ 
ante  2  vol.  593,  the  teftator  had  the  lagal 
eftate  in  the  leafes,  but  by  his  will  had 
devifed  them  m  truft :  But  in  the  above 
cafe  oi  Carte  v.  Carte,  the  teftator  him- 
felf  was  a  cejiulque  trufi.     This  dilHnc- 
tioa  accounts  for  an  obfervatiou  of  Lord 
Hard^ickein  Abney  v.  Miller^  and  recon- 
ciles it  with  what  his  Lordfhip  is  here  re- 
ported to  fay.    The  palTage,  I  allude 
to,  runs  thus,     This  court  does  regard 
**  the  cuftom  of  renewal  in  fome  cafes, 
"  becaufe  if  fuch  an  eilate  is  given  upon 
**  trujif  and  the  eftate  fo  given  is  reeewed 
after  the  death  ©f  the  donor,  yet  the 
*'  court  confiders  it  as  governed  by  the 
*^  old  trufisy  (fee  Plerjon  v.  Shore y  ante  j. 
"  W.  480,  and  note),  with  refpedl  to 
**  perfons  claiming  under  the  teftator  ; 
*^*,and  the  executor  renewing  would  have 
been  bound  by  the  truft  ;    but  this 
luill  not  extend  fo  far  as  to  bind  the  tef- 
tali^r  himjelf  in  his  life  tirne^  under  any 
*'  trnj}  that  he  fnay  have  created,^'' 

However  the  general  rules  in  refpe6l 
to  cafes,  where  the  legal  intereft  of  a 
terjn  for  years,  is  the  i"ubj<d  of  bcgueft, 
*Are  u^lnnitted  to  be  as  follow  i  ift,  if  the 


intention  of  the  teftator,  coHeded  from 
the  words  of  the  will,  appears  to  be,  that 
the  bequeft  Ihould  only  extend  to  the 
fpecific  leafe  then  in  being,  as  where 
the  teftator  bequeaths  the  leafe,  whick 
he  no'oj  holds,  or  all  his  lands,  csfr.  ge- 
nerally (without  giving  all  his  efate  or 
intereji  in  thofe  lands,  then  and  ia 

fuch  cafes  the  fubfequent  renewal  mufl: 
be  confidered  as  a  revocation  of  the 
former  devife.  Gold.  93.  Abney  v.  Mit- 
Icr^  ante  2  vol,  593.  Rudjlone  v,  A7ider-' 
fon,  2  F(f.  418.  Attorney  Generai 
Dozv72ing\  Amb.  ^y^.  Hone  v.  Medcra/ff^ 
I  Bro.  Cha.  Rep.  261.  Cop  pin  V.  Ferny- 
hough y  2  Bro,  Cha.  Rep.  zgi.  2dly,  B'Ut 
where  the  words  of  the  will  are  fuiiicient 
to  pafs  not  only  the  prefent  exifting; 
leafe,  but  alfo  the  intereft  in  the  renevv- 
ed  leafes,  as  where  the  bequeft  is  of  &U 
the  teftator's /^^^Zfj/^  efate,  or  all  the 
intered,  which  he  has  in  fuch  a  kafe^ 
then  the  court  will  not  conftrue  the  fub- 
fequent renewal  to  be  a  revocation^ 
Carte  v.  Carte,  infra.  Ademn  v.  TempU^^ 
3  r*.  W.  168,  a7ite  2--vol.  599.  Stirling 
Lydiard,  poll.  199.  sdly,  The  renewal 
of  a  leafe  fr  li-jes  is  always  coniidered 
as  a  revocation  :  becaufe  it  beinsj  2l  f)-ee- 
hcldj  the  renewed  leafe  is  as  a  new  pur- 
chafe  of  a  freehold  eftate,  which  cannot 
pafs  by  a  will  previoully  made,  Alar- 
'z^'ood  v.  Turner,  3  P.  IV.  ijo,  anU  2  -z-cJ^ 
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Car-"'  v.  Xne  queflion  here  arlfes  altogether  on  the  penning  of  the  wilf, 
Carti.      gj^^^  j^Q^  ^l^g  mabiiity  in  point  of  law  to  give  it  ;  the  cafe 

of  Bunter  verfus  Coh^  Salk,  237.  and  the  reft  of  thofe  cafes  de-* 
pend  »pon  the  particular  penning. 

There  is  no  queftion  but  a  man  by  will  may  bequeath  a  term 
of  years  which  he  has  not  in  him  at  that  time,  but  comes  to 
him  afterwards. 

Therei^ore  all  thefe  cafes  of  revocations  of  legacies  or  bequefts 
,  of  terms  for  years  arife  from  the  fhort  penning  of  the  will  :  and 
if  in  the  cafe  of  Abney  verfus  Miller  the  teftator  had  faid,  I  give 
all  the  interejl  I  have  in  the  leafe,  there  is  no  doubt  but  it  would 
have  paffed. 

So  that  there  is  no  queftion  concerning  the  inability  to  de- 
vife,  but  the  want  of  a  proper  form  of  words. 

If  that  is  fo,  and  a  form  of  words  may  be  ufed,  which  Would 
pafs  a  fubfequent  renewed  intereft  after  making  the  will,  then 
the  queftion  is,  Whether  the  v/ords  here  are  fufficient  to  pafs 
this  intereft  :  and  clearly  they  are. 
^  lyy  j  I  take  the  conftru^tion  of  this  claufe  in  as  extenfive  a  man- 
ner as  if  he  had  particularly  recited  and  repeated  the  leafe  and 
declaration  of  truft  and  given  it  to  his  fon,  and  the  efFe6l  would 
have  been  to  have  given  him  the  whole  truft. 

What  was  that  ? 

Moft  certainly  not  the  truft  of  the  then  exifting  term  only, 
but  alfo  all  the  renewals,  and  extends  to  all  future  leafes  as 
well  as  thofe  in  being. 

An  obje6lion  has  been  made  that  this  declares  the  truft  upon 
the  prefent  term  in  Samuel  Carte, 

It  is  not  only  a  truft  to  preferve  the  legal  eftate  to  Samuel 
Carte  the  elder  in  the  profits,  but  to  preferve  the  truft  in  the 
whole  intereft,  by  giving  him  a  pov/er  to  furrender  it  to  fuch 
'life  as  he  fhouid  appoint. 

What  is  the  whole  of  it  taken  together  ?  Why,  that  Samuel 
Carle  the  elder  fhouid  reseive  the  profits  of  the  leafe  during  his 
life,  and  that  it  fliall  be  furrendered  as  he  fhall  direct. 
,    '         ■  What  for  ? 

Why  to  take  a  new  intereft  for  the  benefit  of  the  fame  truft. 

If  tlie  teftator  had  recited  in  his  will  as  before,  could  there 
be  any  doubt  but  that  would  have  given  to  the  plaintiff  the  be- 
nefit of  this  leafe  and  all  fubfequent  renewals? 

It  is  the  fame  as  if  a  man  poflefied  of  a  term  had  given  that 
leafe,  and  all  fuch  leafes  as  1  Paall  take,  which  amounts  exadly 
to  the  fame  thing. 

This  is  only  making  a  confiftent  conftru6lion. 

Suppofe,  inftead  of  the  declaration  of  truft  for  Samuel  Carte 
for  fuch  ufes,  ^V.  the  declaration  of  truft  had  been  for  parti- 
cular perfons  ;  and  the  leafe  had  been  renewed  from  time  to 
time. 

No  body  would  have  doubted  but  the  fubfequent  renewals 
would  have  been  for  the  benefit  of  the  perfons  named  in  the 
declaration  of  truft:  Will  it  make  a  difference  if  the  perfons. 
are  not  named?  No. 

Suppofe 
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Suppofe  k  had  been  for  fuch  perfons  as  he  Ihould  by  any  deed 
(not  by  will)  appoint:  and  he  had  made  a  declaration  for  par-  arte. 
ticular  perfons,  by  an  inflrument  diftindt  from  this  declaration. 

Would  not  that  have  been  for  the  benefit  of  fuch  perfons? 

*rhe  devife  in  tliis  will  extends  to  the  whole  truft,  and  the  The  word 
word  advanta(res  is  undoubtedly  fufhcient  to  take  in  all  the  ad-  '^''f'^^^" 

1  ?         r      ^    ■,        •  1  n  licicnCto  take 

vantages  and  benehts  beiongmg  to  the  truit.  in  all  the  bene- 

fits belonging  to 

the  trufl,  not  the  profits  only  but  the  renewals,  which  are  csnfeciuenti^i. 

It  comprifed  not  only  the  profits^  but  the  renewals,  which    [  *17^  3 
are  confequential. 

The  words  of  the  will  are  very  fufficlent  to  pafs,  not  only  the 
trufl  and  beneficial  hiterefl  then  fubfifting,  but  aifo  the  renewr 
ed  leafe. 

Mr,  Snmnel  Carte's  makiniT;  new  declaration?  of  truft  on  every 
fur  render  ex  ahiuidanti  caiitdu  creates  all  tlic  difficulty  ;  for  if  he 
had  reftcd  it  upon  the  firfi:,  there  could  have  been  no  doubt. 

Secondly,  Whether  the  new  declaration  of  truft  that  has 
been  made  on  the  fabfequent  leafes  will  make  any  alteration  in 
this  cafe  by  the  different  penning  of  them,  and  whether  they 
jimount  to  a  revocation. 

It  would  be  a  very  unfortunate  cafe,  if  thofe  a£ls  which  the 
teftator  moft  undoubtedly  meant  (hould  carry  on  the  fame  in- 
tention, and  preferve  the  eftate  in  the  fame  manner,  fhould 
have  this  effect  to  revoke  and  alter  the  v/lil,  but  if  they  are 
revocations  in  point  of  law  they  muft  prevail. 

But  the  queftion  is,  if  they  have  fo  done,  and  I  have  m.ore 
doubt  of  that  than  the  former  part  of  the  cafe. 

Though  he  might  have  made  it  irrevocable  in  his  life-time, 
not  by  vv^ay  of  will,  but  by  way  of  difpofition,  whereby  it  would 
have  been  out  of  his  power  to  revoke  it,  and  it  would  have  been 
fubjedl  to  the  truft,  yet  he  has  not  done  it  in  that  way,  but  by 
his  will,  vvdiich  is  a  revocable  a6b  in  its  own  nature. 

Then  the  queftion  is  made  by  the  counfel,  whether  thefe 
words  hy  his  laj}  will  a7id  teftatnent  fliali  refer  to  the  a6l  of  making 
his  will,  or  to  the  legal  operation. 

If  to  the  firft  it  is  future,  if  to  the  latter,  why  then  it  is  the 
operation  only  is  future. 

I  cannot  find  any  cafe  where  fuch  eonflrudlion  has  been  put 
upon  the  operation  of  a  will. 

I  do  not  Imow  how  far  this  may  a{Te£l:  copyhold  cafes,  for 
upon  furrendering  fuch  eftates  to  the  ufe  of  a  will,  I  do  not  rc- 
'  member  that  it  has  ever  been  alkc-.d  whether  the  will  was  made 
before  or  after  the  furrender  (i).  ' 

Therefore  as  this  may  be  of  very  great  confequence  to  people^     C  ^79  J 
I  am  unwilling  to  determine  it. 

The  operative  part  of  a  will  is  upon  the  point  of  th  teftator's 
death. 

(1)  Haylln  v.  Hcylhiy  Coi-jp,  130.     SeJ  ^ide  IFardi  S  Y  urdi,  Amh.  299.  Die 
y,  Dcf-oy^  Coivt>,  158. 

ToL.  III.  ^  M  There 
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^elJ'fz'^*  There  Is  great  force  upon  that  reafon  :  but  no  point  has 
been  determined  of  that  kind,  and  I  fhall  not  determine  this 
cafe  upon  that  queflion,'  nor  is  it  material,  becaufe  I  am  of 
opinion  for  the  plaintiff  upon  the  laft  queftion,  as  to  there- 
publication. 

In  a  cafe  of  this  fort  where  it  will  be  manifeftly  contrary  to 
the  teftator's  intention,  this  court  will  not  extend  it  further  than 
is  abfolutely  necelTary. 
t7.^snl^h  '''      '^^^^  revocations  it  is  faid  muft  go  by  the  fame 

v'ourTev'ieadons  ^"^^  courts  of  law  :  and  though  this  is  rightly  laid  down,  yet 
of  wills  contrary  a  Gourt  of  equity  does  not  favour  revocations  contrary  to  the  plain 
toapuininten-  intention  of  the  teftator. 

tio.i  or  the  tefta- 
tor. 

Thatthis  court  But  that  rule  is  not  applicable  in  this  cafe,  becaufe  it  only 
EoeTbyihr  ^^^^  defcents  of  eilates  or  fucceflions  of  property,  or  to 
fame  rule  as  the  efFe£l  and  force  of  limitations  of  eftates,  and  great  mif- 
courts  oHav/,     chief  would  arifc  from  conftruins:  them  differently  here  than 

heldsoniyasto  .  ^  ^ 

defcents  of 
•eftates,  or  fuc- 

ceiTions  of  propcrty>  or  to  the  effcft  of  limltatians  of  eftates. 

But  abundance  of  a£ls  are  fufficient  to  pafs  the  trull,  or 
equitable  intereft,  which  would  not  pafs  it  at  law  (i). 
T/fcere  an  eftate      q^q  inflance  was  mentioned  by  counfei,  the  cafe  of  mortgagees, 

been  dcviico  •  •  o  o  ' 

l»efor2  it  was  ^^^^  where  the  eftate  has  been  devifed  before  it  was  mortgaged, 
mortgaged,  fhe  the  devifee  takes  the  eqwitable  intereft  fubje£l  to  the  charge  (2}, 
t'ljf^dtlb'^^L-        ^^^^  ^^^^^  ^^^^^  follow  the  {lri£l;  law. 

tefellfubjea:  to      As  to  the  republication,  the  ftrength  of  evidence  is  for  the 
the  charge.       plaintiff,  and  though  not  quite  clear,  yet  I  am  fatisfied  there  was 
a  republication,  and  that  the  addition  to  the  will  was  after  the 
leafeand  the  declaration  of*trufi:. 

As  to  the  obje^lion  which  I  myfelf  made  with  regard  to  the 
propriety  of  this  court's  taking  notice  of  it  as  a  codicil,  if  I  was 
to  fend  it  to  the  ecclefiaftical  court  what  could  they  do,  it  would 
fland  as  a  will  with  a  date  to  it,  and  a  codicil  annexed  without 
^tny  date. 

And  therefore  there  is  no  occafion  for  a  fariher  inquiry  in  the 
cccleliaflical  court,  becaufe  this  court  may  take  cognifance  of  it: 
for  v/as  the  ecclefiaftical  toreconfider  it,  the  queflion  would  flill 
revert  to  the  fame  thing  here  with  regard  to  the  point  of  time 
t  ^      J   when  the  codicil  v^'as  executed. 
The  addition  of      There  is  no  doubt  but  the  addition  of  a  codicil  Is  the  repub^ 
puti^cati«nofa"  lication  of  a  will  (3),  and  it  is  not  difputed'at  the  bar. 


(l)  J^te  176.  note,  torney  General  Y.Donvn'mgy  Amb.  ^"j lit 

(z)  Yioc Parfo7Js  V.  Freeman f  poji.  748.  what  cafes  a  codicil  does  not  amount  to 

(3)  So  Af/ordv,  Alfordy  3  P.  W.  168.  a  repubiication,    Vide  Simpfon  v.  Horn^ 

7.  Vein.  209.    Potter  V.  Potter,  I  Fef.  Jhey^  Pre.  Cha.            Strode  v .  Falkland ^ 

443-     GihJ'cn  V.  Lord  Momtford,   ihid.  2  Vern,  625.    DrhilvMaUr  V,  Falconer^ 

Loe  \.Da^y^  Conu,),\t^Z,  Cop  pin  5/^^626. 
V.  Fernjhiu^^kfZ  ^ro»  Cba.  Rep.  aoi.  At- 

At 
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As  to  the  provifion  in  the  will  m  cafe  Thomas  Carte  Jhoull  be  ^^H^^' 
molefled  and  prof ecuted  by  the  government y  l^c. 

The  fenfe  and  meaning  is,  that  if  any  fuch  accident  fliould  A  man  may 

happen  before  the  death  of  the  teftator,  then  this  claufe  fhould  "^^l^^^J^'f 

take  efFc6t ,  for  a  man  may  name  one  perfon  executor,  and  upon  and  on  «  parti- 

a  particular  contingency  appoint  another.  ^^^^l^  ^"^f^^^f^^ 

another. 

But  I  would  not  have  it  underftood  that  T  conftrue  this  a  con-  ^^^f^^^^^^ 

tinuing  claufe  ;  for  fuppofe  a  man  gives  an  cftate  to  A.  and  his  ^^^^^ 

heirs,  but  in  cafe  he  commits  treafon  within  fuch  a  term  of  years  tail;  but  in 

it  (hall  go  over:  this  is  a  void  claufe,  and  would  be  abrogating  "fchecom- 
1     t       /   \      1     r  n.  -1  ajts  treaion 

the  law  (i;  *,  the  fame  as  to  an  eltate-taiJ.  within  fuch  a 

termj  ic  fhall  go  over  }  thi^  is  a  void  clatifc. 

Such  a  thing  happening  before  the  terrator's  death,  is  before  ^^^^^^^^ 
an  intereft  veils  in  the  e.-iecutor,  and  is  not  a  continuing  in-  another cxesu- 
tereft  •,  and  a  man  may  by  his  will  fubftitute  another  legatee,  tor,  if  the  firH 
or  executor,  if  the  firft  fliould  by  treafon  forfeit  during  the  life  ^^^""^^^^^'^^^ 
of  the  teftator  J  but  if  he  meant  to  extend  this  beyond  the  ing  the  life  of 
term  of  his  own  life,  it  could  not  take  efFeft,  for  if  it  fhould,  it  ^^^^^^^j^^^ 
would  be  a  plain  evafion  of  the  flatute  oi  Hen,  8.  and  other  a6ts  to  VxtcndT/bc- 
made  concerning  treafon,  yond  the  term 

of  his  own  life> 

it  could  not  talte  effect,  as  U  would  be  an  evafton  of  the  aits  made  concerning  ttcafon* 

His  Lordfllip  decreed     toto  for  the  plaintiff  (2). 

(i)  Vide  M&or,  633.        (2)  Reg,  Lib,  A,  1744.  fol.  261* 

Roome  verfus  Roome^  March  9,  1744,  in  Lincohh  Inn  Hall^  C2i{c 

before  the  Majler  of  the  Rolls  y  fitting  for  the  Chancellor,  Q  1 8 1  ] 

qT E  P  H  E  N  Roome  by  will,  dated  the  27th  of  January  One  queftion 
^  1 740,  "  gives  to  the  plaintiff  JVilliam  Roome  and  his  heirs, 

all  his  mefTuages,  lands,  l^c,   in  Iflington,  which  he  pur-  furrenderofa 
chafed  of  Thomas  Anjlrope  :  then  directs  his  executors  to  copyhold  eftate 
place  out  at  interefl  or  government  fecurities  one  thoufand  j^^avtur  of^ll**^ 
"  pounds  in  their  own  names,  and  directs  that  the  intereft  or  wife  or  child, 
"  dividends  thereof,  or  of  fuch  part  thereof  as  they  (hould  doubc- 
"  think  neceffary,  fliould  be  applied  for  the  maintenance  and  coliid^gSnft'an 
education  of  his  grandfon  the^  defendant  Stephen  Roome^  fon  v^r  difmherited 

of  che  real  efta'^i 

5,  R,  direc^rs  his  executors  to  place  out  at  intereft  1000  /.  in  their  own  names,  and  that  the  intereit 
fi»o\»!d  be  applied  for  the  maintenance^  Gf  e.  of  his  grandfon,  and  that  they  might  pay  all  Jor  any  part  of 
the  1000  /.  and  intereft  in  binding  him  apprentice,  and  fo  muqh  as  ihould  not  have  been  fo  applied,  he 
diredcd  fhould  be* transferred  to  his  grandlbn  at  21.  ' 

The  teftator  himfelf  put  his  grandfon  apprentice  Co  an  haberdartier,  and  paid  126  /.  with  him  to  hta 
m^ftcr,  and  a  year  afcenvards  made  a  codicil  to  his  will,  by  which  he  gave  fomc  lej^acies.  The  quef- 
tion was,  v^hether  the  126/.  for  apprenticing  him  was  an  ademption  ^re  tanto  ?  The  court  luat  of 
opir.icTii  as  the  looc/.  ivas  not  gi'uen  for  this  ufe  alone,  but  for  other  purpofesy  and  the  codicil  madf 
(tfter  this  fum  bad  been  fo  laid  ont)  it  ivas  a  confirmation  of  the  legacy ^  and  amovsted  to  a  republicat'iQn  of  tke 
%i''illi  aM  decreed  the  ■%vbqk  loooi.  tQ  tb*  grandfon. 

M  2  "  of 
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RooME  V.     <t  of  }^*is  late  fon  James  Rooms  deceafed ;  and  that  Kis  executors 
RooME.      ,f  j^jgj^^.  p^^^y        ^ppjy  p^^^        ^j^^  faid  thoufand 

*^  pounds,  and  the  intereft  or  dividend  thereof  in  the  binding  his 
"  faid  grandfon  apprentice,  or  fetting  him  up  in  the  world,  as 
they  in  their  difcretion  fhould  think  fit ;  and  that  fo  much 
thereof  as  fhould  not  have  been  paid  or  applied  as  aforefaid, 
<^  he  willed  anddire6led  fhould  be  by  them- paid  and  transferred 
unto  his  faid  grandfon  at  his  age  of  twenty-one  years  ;  and  in 
cafe  he  fhould  die  under  that  age,  that  the  fame  fhould  be 
equally  divided  among  the  plaintiffs  JViiliam  and  Thomas 
Roome  and  A72n  Barret,  the  children  of  the  teftator,  and 
made  thefe  three  perfons  executors." 

The  eftate  in  Ifungton  was  a  copyhold  eflate,  but  no  furrender 
was  made  to  the  ufe  of  the  will. 

On  the  2d  of  November  1 742,  the  teftator  made  a  codicil  to 
his  will,  whereby  he  gave  legacies  to  three  of  his  fervants,  which 
he  had  omitted  in  his  will. 

But  after  making  his  will,  and  before  the  codicil,  namely  on 
the  15th  of  y^iiguj}  1 741,  the  teflator  put  the  defendant  appren- 
tice to  one  Stanton  oi  London,  haberdaflier,  and  paid  one  hundred 
and  tv/enty  fix  pounds  with  him  to  his  mafter. 

The  bill  is  brought  that  the  want  of  furrender  might  be  fup- 
plied,  and  that  directions  may  be  given  by  the  court  concern- 
ing placing  out,  on  fecurltiesj  fuch  part  of  the  1000/.  given 
£  182  ]  ^^^^  defendant's  benefit,  as  the  court  fhall  be  of  opinion  he 

is  intitled  to. 

The  defendant  [Stephen  Roome,  the  grandfon)  infifts  that  he  is 
an  heir  at  law  totally  difmherlted,  and  therefore  ought  not  to  be 
obliged  to  furrender  the  copyhold  eflates  to  the  plaintifls,  and 
that  the  court  will  not  fupply  the  want  of  it  j  and  that  as  the 
teftator  lived  above  two  years  after  paying  the  hundred  and 
twenty  fix  pounds  for  putting  him  apprentice,  and  made  no  al- 
teration with  refpe£t  to  the  thoufand  pounds,  though  he  made 
a  codicil  upwards  of  a  year  after  paying  the  hundred  and 
tVv^enty-fix  pounds,  it  was  manifeftly  the  intention  of  the  grand-^ 
father  that  the  fame  fhould  not  be  dedu£led  out  of  the 
thoufand  pounds,  but  the  whole  applied  to  the  defendant's  ufe  : 
and  being  an  infant,  inlifts  his  right  to  the  real  eftate  ought  to 
be  faved. 

The  Mafter  of  the  Rolls  made  two  queftlons  : 
^'irft,  As  to  fupplying  the  want  of  a  furrender  of  the  copy-^ 
hold  to  the  ufe  of  teftator's  will. 

Secondly,  Whether  the  payment  of  one  hundred  and  twenty- 
fix  pounds  by  the  teftator  in  his  life^tlme,  is  to  be  confidered  as 
an  ademption  pro  taiito  of  the  thoufand  pounds  legacy  to  the 
defendant. 

With  regard  to  the  fivft  of  thefe  queftions,  the  plaintiff's 
counfel  infift,  that  thoi^gh  ther;  is  no  furrender  to  the  ufe  of 
the  will,  yet  if  the  lands  devif^d  are  for  pr.yment  of  debts,  or  as 

a  pro- 
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a  provifion  for  a  wife  or  children,  tnis  court  will  fupply  the    ^^omt.  v. 
want  or  a  iurrender  ( i  j. 

To  be  fure,.  the  general  rule  is  fo,  though  I  do  not  remember 
it  has  been  extended  fo  far  as  a  wife,  {^i^re,  for  in  Eq,  Ca, 
Ahr*  title  Copyhold y  it  appears  to  have  hee?i  fo  extended  *,  and  in 
Hawkins  v.  Leigh ^  2()th  of  November  i']29)  before  Lord  Hard^ 
hviche.)  See  T,  Ath.  i  voL  387. 

It  has  been  faid  by  the  defendant's  counfel,  that  it  ought  not  to 
be  fupplied  in  this  cafe  againft  him,  becaufe  whenever  an  heir 
at  law  is  difiuherited,  the  rule  is  otherwife,  and  is  certainly  a 
true  rule. 

But  then  it  v/ill  be  a  queftion,^ whether  upon  the  circumflances 
of  this  cafe  it  ought  to  be  fuppHed, 

Mr,  Attorney  General  fays,  that  though  an  heir  is  barred  of 
all  the  lands  which  he  would  have  taken  by  defcent,  yet  he  fliall 
not  be  faid  to  be  totally  difinherited,  provided  he  has  a  provifion 
from  his  anceftor  in  any  other  way  (2). 

But  I  do  not  remember  any  fuch  diftindlionj  and  always  C  1S3  ] 
thought  the  rule  meant  an  heir  at  law  difinherited  of  real  eftate, 
(^//^r^,  for  the  cafe  of  Hatnhns  v.  Leigh  was  determined 
on  this  diftin6lion  by  Lord  Chancellor),  however  this  point 
muft  be  referved,  for  I  cannot  make  any  binding  decree  now, 
as  the  heir  at  law  is  an  infant,  and  therefore  fhall  give  liberty  to  . 
apply  to  the  court  in  refpe6l  to  the  copyhold  efhate  v/hen  he 
comies  of  age  (3), 

With  regard  to  the  fecond  queftion,  the  doubt  is,  whether  I 
can  confidently  with  the  intention  of  the  teflator  decree  the 
whole  thoufand  pounds  to  the  defendant. 

A  grandfather  to  be  fure  is  a  very  near  relation,  but  ftridly  a  grandfather 
fpeaking  does  not  ftand  in  loco  parentis  ;  a  father  is  indeed  ^o^s  not  iiand 
ohliged'to  maintain  his  child,  but  a  grandfather  is  not  obliged  to  t'4^refo^e' 
maintain  a  grandchild.  not  obiiged'to 

iTsaintain  a  grand  child,  nor  e an  he  appolut  a  tedamsntary  guardian. 

A  father  can  appoint  a  teftamentary  guardian  of  his  child,-  but 
a  p-randfalher  cannot. 

o 

The  plaintiff's  counfel  Infifl,  that  as  the  thoufimd  pounds  was 
given  to  bind  the  defendant  out  apprentice,  that  the  teftator 
having  afterwards  done  this  himfelf,  it  is  a  partial  ademption, 
and  ought  to  be  taken  out  of  the  portion  :  and  they  have  com- 
pared this  to  the  cafe  of  a  perfon's  giving  A.  a  thoufand  pounds 
by  will  to  build  him  a  houfe  ;  if  the  tefrator  in  his  life-time 
lays  out  that  fum  tipon  a  houfe  for  A.  it  is  a  fatisfa61:ion,  and  J, 
fiiall  not  have  the  thoufand  pounds  under  the  will ;  and  that  a.-; 
the  defendant  in  the  prcfent  cafe  has  had  the  thing  intended,  he 
fliall  not  have  the  Iepacv . 

(i)  See  S^r.lth  v.  Baker,  ante  1   t-f/.  Bro.  Cha.  Rep.  229.    Pike  V.  W/riCy  3 

385.  Ha-^vh'jis  V.  Leigh,  ante  I  -vol.  387,  Lro.  Qja.  Rep.  286. 

and  notes  thereto.    GV%  v.  lY^/:?,  po/^.  (3)    And'in  the  mean  time  the  plai^- 

'9''  "  tiiT  irdUu?7iRoome  to  be  quieted  in  v\t 

(z)  So  held  in  'Chapma^i  v.  Glh  hi,   3  poilelllou  of  ta?  ia;d  copyheU  elbcei." 

M3  ;  But 


1^3 
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RooME  y.  But  I  think  the  prefent  cafe  difFers  from  that  which  lha» 
RooMx.  been  cited,  bccaufe  the  thoufand  pounds  is  not  given  for  the 
putting  him  out  apprentice  only,  but  for  other  purpofes,  main- 
tenance, isV.  neither  are  the  executors  obliged  to  expend  fuch 
fums,  as  (hall  be  neceflary  for  apprenticing  him,  out  of  the 
thoufand  pounds,  but  they  may  do  it  out  of  the  intereft  and 
produce  of  it. 

The  defendant  befides  might  have  chofen  fome  other  bufinefs, 
or  perhaps  none  at  all. 
Adonpfiona^are^  Tbercfore  tliofe  cafes,  wherein  ademption  has  been  allowed, 
iniiances  where  mufl  be  confined  to  fucli  inftances  where  a  teftator  gives  a  le- 
a  teftator  ap-  gacy  for  ouc  particular  purpofe  only,  and  after  that  applies  a 
phesafum  of  .        of  monev  to  the  fame  purpofe  f  I ). 

money  to  the  *  i     i        v  / 

ftme  purpofe  foi-  which  he  had  before  gWcn  the  legacy. 

It  appears  too  manifeftly  by  one  circumftance,  the  teftator 
did  not  intend  himfeif  there  fhould  be  any  ademption  of  the 
thoufand  pounds,  and  that  is  the  codicil  (made  above  a  year 
_    ^     Y  after  the  hundred  and  twenty- fix  pounds  had  been  laid  out  for 
L      ^  ^    apprenticing  the  defendant),  which  is  a  confirmation  of  the  le- 
gacy, and  amounts  to  a  republication  of  the  will. 

If  the  teflator  had  any  intention  of  deducing  the  hundred 
and  twenty-fix  pounds  out  of  the  thoufand  pounds,  he  had  a 
fair  opportunity  of  doing  it  when  he  was  adding  a  codicil ;  and 
as  he  has  not  done  it  will  be  the  greateft  equity  to  decree  the 
whole  thoufand  pouiids  to  the  defendant,  the  grandfon  of  the 
teitator  ;  and  his  Honour  ditoxtt^  if  accordingly  (2). 

(1)  A^ide  EeIIa/is\,  Uih-.Ofin^  avte,  i         (2)  Reg.  Llh.  B,  I744. /o/.  307. 
vol.  426^  and  the  note  £o  that  ca-fc. 


Cafe  56. 


Ccloher  19,  1744. 


This  court  has  a 
power  toremowe 
coroners  where 
tfecy  m'jibehave, 
cr  ii  vr  out  ot 
iShc  county* 


Tl^e  court  wUl 
tiotofder*  writ 
8*inwr  de  ccro^ 
fufartcxcncran- 
<do,  til!  chciC  !« 

anafiiiavkcf 
iei  vite  at  liie 

r  u'lace  ct  his 
■bode. 


I*etition  on  behalf  of  the  freeholders  of  Warnvul^  to  re- 
move Saiindcrsy  a  coroner,  for  neglecl  of  duty,  ^V.  and 
for  abfcoudin;^. 

Lord  Chancellor, 

I  have  no  doubt  as  to  the  authority  of  the  great  feal  with 
regard  to  the  removing  of  coroners,  where  they  mifbehave,  or 
where  they  live  out  of  tlie  county  5  and  the  precedent  of  the 
order  made  for  that  purp&r-  by  Lord  FJng  is  an  authority,  which 
was  an  application  on  behalf  of  the  freeholders  of  the  county  of 
Berhy,  Augiift  5,  I?^?* 

But,  as  there  is  no  afFulavit  here  of  fervicc  on  the  defendant 
the  coroner,  but  a  fuggeftion  only,  that  they  arc  not  able  to 
come  at  him,  I  will  dired  the  petition  to  ftand  over  till  thcjj 
fecond  Wednefda^  in  the  term,  beeaufe,  as  it  is  an  oflke  ofll 
frecr-iold,  I  will  not  order  a  writ  to  iifue  de  corcfiatore  exofierandoA 
until  tliere  is  an  alHdavic  of  fcrvice  at  the  laft  place  cf  hi^l 

abode. 

Th:i 


m  the  Time  of  Lord  Chancellor  HA'iftBWicKE. 


The  authority  of  this  court  does  not  extend  fo  far  as  to  re- 
move one  coroner,  and  to  appoint  another,  but  the  choice  of  at 
new  one  muft  be  by  a  majority  of  freeholders. 

Ex  parte  Barnjley^   OBober  19,   1 744,  amongjl  the  Lunaiich      Cafe  57. 

Petitions, 


A 


N  application  to  the  court  to  traverfe  the  fe^ond  inqul-  S.  C  antei68r 
fition. 

been  found  a 

I«nati«Ic  under  two  inquifitions,  the  court  would  not  allow  him  to  traverfe  the  fecond. 


The  fecond  inquifition  finds  that  at  the  time  of  taking  it  he 
is  of  tinfoimd  mimi,  fo  that  he  is  riot  fufficient  for  the  govern- 
ment of  himfelf,  his  manors,  lands,,  meffuages,  goods  and 
chattels,  and  that  he  hath  been  of  fuch  unfound  mind  from  the 
8th  of  Jpril  I J 21* 

Lord  Chancellor, 

The  cafe  of  Roberts  ( i )  is  diftinguifhable  from  this,  lie  was  [185] 
found  a  lunatick  of  infane  mind  only  by  one  inquifition  ;  and 
there  were  alfo  great  objeilions  as  to  the  behaviour  in  find- 
ing that  inquifition,  which  alone  would  have  induced  me  to 
quafli  it. 

But  in  all  thefe  inquifitions,  they  are  not  at  all  conclufive  ; 
for  they  may  bring  a6lions  at  law,  or  a  bill  to  fet  afide  convey- 
ances, fo  that  it  might  have  been  difputed  afterwards  upon  an 
iilue  to  be  direfted :  but  Dodlor  Finney  fubmitted  there  to  be 
bound  by  the  iffue  found  on  that  traverfe  ;  and  as  I  thought  this 
would  put  an  end  to  the  affair,  therefore  I  allowed  it. 

It  has  been  faid  the  parties  have  a  right  to  traverfe  it  on  the 
flatute  of  2  Ed,  6.  ch,  8.  fee,  6.  if  fo,  there  is  no  occafion  to 
apply  to  me. 

On  a  petition  es  parte  S?Tiith  in  ideocy  before  Lord  King,  a.5  Where  an  rnqril- 
the  perfon  was  found  to  be  an  ideot,  he  thought  it  a  hard  cafe,  fition  finds  a 
and  ih.crefore  would  not  grant  the  cuftody  without  giving  leave  thecour^d-^S^ 
to  travcri;-:  the  inquiGtion,  ingitahard 

There -v/as  anotlier  reafon  which  induced  me  to  fufpend  the  ca(t  j  gave  leave 
cuftody  of  Mr,  Robert/s  eilate,  a  great  part  of  it  lay  in  the  IFeJ 
Indies,  and  if  I  had  granted  it,  great  injury  might  have  been 
done  by  chaiiglng  the  managment  of  the  eftate,  for  it  would 
have  put  an  cud  to  the  authority  of  the  attorney  there,  which  is 
the  method  of  managing  eftates  in  the  colonies. 

If  tlic  gcvitleman  has  a  right  by  law,  and  under  the  ftatute  to 
traverfe,  he  may  take  that  mctliod. 

But  if  alter  two  inquidLions  in  this  cafe,  f Aiding  Bar nJJey  z 
lunatick,  (for  ihc  fiiTt  was  in  fabflance  good,  though  informal,, 
and  tlicrefoie  let  aiidc),  I  ihould  allow  the  petitiontv  to  traverlt 
the  iuquiutiouj  I  fnouid  fpin  cut  proceedings  in  lunacy  to  a  very 
^reat  kngth  and  infinite  cxpence,  and  fliould  make  tliem  a  very 

(0  Jri/er.  piB.  303.  S.  C, 

Ivi  4  heavy 


«5 


Ex  parte 


[  186  3 
Cafe  58. 


S.  C.  cited 
iVcf.  7^513. 

The  articles 
made  previous 
to  the  mar- 
riage of  Mr. 
i^fl^^  decreed 
to  be  canied 
into  execution 
for  die  benefit 


CASES  Argued  and  Determined 

Keavy  burden  upon  the  fubjea,  and  therefore  I  niall  dlfmir^  this 
petition. 

If  the  cafe  of  Mr.  Roherts  is  to  be  brought  up  as  a  precedent 
upon  every  turn,  I  do  not  know  any  one  order,  fince  I  had  the 
feals,  that  I  (liould  repent  of  fo  much  as  in  that  cafe,  but  there 
is  a  wide  dilFerence  between  the  cafes. 


Goring  verfus  i^uJIj  and  Oihei's^  Ocloher  22,  ^-744' 

TH  I  S  caufe  came  before  the  court  on  a  bill  brought  by 
Sir  Charles  Goring  and  his  Lady,  one  of  the  daughters  of 
Sir  Robert  Fagg  the  elder,  to  have  a  fpecific  performance  of 
articles  entered  into  on  the  marriage  o^ Robert  Fagg  the  younger, 
and  to  have  the  lands  fpecified  in  the  articles  fettled  to  the  ufe 
of  Lady  Goring  in  tail.  ^ 

of  the  plaintiff  his  cldefl;  f]>iiei*. 


Sir  Robert  Fagg  the  father  had  one  fon  and  four  daughters, 
namely  the  plaintiff  and  the  three  defendants  :  he  ^ad  an  eilats* 
amounting  to  2S0C i.  per  amji/7n,  and  on  the  marriage  of  his  fon, 
'O5fober  22,  1729,  entered  into  articles  be<:vv'een  him  and  his 
fon,  by  which  there  u^as  an  agreement  to  fettle  the  greateft  part 
of  the  eftate,  (eight  hundred  pounds  a  year  excepted.) 

By  thefe  articles  the  father  and  fon  covenanted  for  themfelvess, 
their  heifs,  executors,  crV.  to  fettle  thefe  bnds  to  the  follow- 
ing ufes. 

As  to  one  part  of  the  value  of  820  /.  per  anmm^  to  Mr.  Robert 
Fag^  for  life,  and  after  the  determination  of  that  eftate  to  raife 
a  jointure  of  4^'o/.  a  year  rent-charge,  for  the  Vv'ife,  snd  then  to 
trullees  to  prelerve  contingent  remainders  to  fons  in  tail  male, 
afterwards  to  ions  by  another  marriage,  and  ihere  is  no  other 
limitation* 

Then  the  articles  take  up  the  confideration  of  another  part 
of  the  eilate,  and  the  ufes  of  this  are  limited  to  ( f )  tlie  fam.e 
perfou-S  as  in  tlie  firft  mentioned  lands,  v/ith  a  charge  by  way  of 
adtiitional  portion  of  4000/.  for  Sir  Robert  Fagg  i  daughters:  and 
after  fevcr;-il  limitations,  then  came  the  limitation  in  quci'Lion  t^) 
the  pl.iintiiT  Lady  Gorl;:g^  ;rnd  her  hcrr,-5  male  uniefs  S\i  Robert 


Fnao  ihoukl  appoint  othei  uk's  untlcr 


lautl 


tiien  a 


rmntaiion  to  the  oilier  cLr.iohters  in  tail,  then  to  Mr.  Fagg  of 
Qrimfas^  then  to  Sir  Rcber^^<.  \\A\t  heirs. 


Sir  Robert  Fagg  the  fathfer  died  in  1736,  the  fon  furvived 
After  the  father's  dcatli  the  fon  directed  a  dvaft  to  he 

parexl  to  carry  die  articles  into  execution,  but  died  btiorc  it 

fmiflic^i  (2;!. 

The  legal  cP.:'\te  in  fome  of  the  lands  has  cr^rceiulcd  on  ihc 
fder.s  in  fee.  as  heirs  both  of .  the  father  ;.tiid  hroiher* 


prer- 
was 


iour 


( I )  ' '  S 1  r  /v  bcri .  I\<:g^^  t  lie  fa  r  h  c r ,   fc p 


Robert  l'\ 


cae 


■\  bin 


m  the  Time  of  Lord  Chancellor  Hardwicke. 

A  bill  has  been  brought  by  Lady  GV/z/o-  to  have  the  articles  ^^^g'''  ^* 
carried  into  execution,  and  to  have  the  intall  of  the  eftate,  fo  ' ' 

limited  to  her  as  aforefaid,  fettled  accordingly. 

LoTiD  Chancellor, 

I  gave  orders  on  the  8th  oi  Ncvetnher  1742,  that  the  Mafler    C  1^7  ] 
fliould  inquire  what  were  the  value  of  the  eilates  comprifed  in 
the  articles,  and  what  eftates  were  defcendcd. 

The  Mafter  has  made  his  report,  and  the  caufe  (lands  for 
further  directions. 

The  eftates  are  of  three  kinds. 

Firjl^  Lands  comprifed  in  the  marriage  articles.  In  which 
the  ufes  are  carried  no  further  than  before  mentioned,  in  value 
820/.  per  annum, 

Secondlyy  The  eftates  In  the  articles,  which  are  claimed 
limited  to  the  plaintiff  in  tail,  the  Mafter  has  divided  into  twd 
kinds  ;  one  of  which  it  is  ftated,  he  cannot  determine,  whether 
It  is  Hmited  or  not ;  and  the  other,  to  be  clearly  limited,  amount- 
ing to  564/.  6  s.  ZcL  per  annum, 

Thirdly^  Lands  which  are  unqueftionably  defcended,  both  in 
law  and  equity,  amounting  to  804/.  \/\s.  per  ami. 

Upon  this  cafe,  the  queftion  is,  Whether  the  plaintiff,  Lady 
Goringy  is,  under  thefe  articles,  intitled  in  a  court  of  equity  to 
have  them  carried  fpecifically  into  execution. 

Now,  the  power  of  the  court  to  carry  articles  into  execution  c-ution"t  --rti^^ 
has  not  been  doubted  on  either  fide  ;  for  the  fpecific  execution  of  cies  being  ths 
articles  being  the  moft  adequate  juftice  in  general,  fliall  not  be  ^^^o^^  adequate 
left  to  an  aa:ion  M  !a^r.  juHicein  ge.c- 


COUl'v 


But,  notwithftanding  this,  the  defendant's  counfel  have  taken 


ral,  the 
will  not  leave 
t  to  an  adlioa 


three  objections,  on  which  they  have  principally  relied.  at  law. 

FirJ}y  That  the  rule  has  feveral  exceptions;  and  that  it  is  Though difcre- 
difcretionary  in  the  court,  whether  they  v/ill  decree  a  fpecific  ccurTwhetjlTr 
execution  upon  the  clrcumftances  of  the  cafe.  "         they  will  decree 

a  fpecific  execu- 
tion, yet  It  is  fo  on  certain  grounds,  ard  not  ^irbitraryj  but  governed  by  rules  oi"  equicy. 

Becondly^  That  the  plaintiff  is  plainly  a  volunteer,  and  not 
within  the  valuable  confiderarion  of  thefe  articles, 

Thirdiy^l^lYAi  great  liardflnps  would  forit^-w.  from  fuch  a  decree, 
for  that  the  defendants  would  in  a  manner  be  difnihcrited  by  it. 

As  to  the  firj}^  it  muft  be  admitted,  but  tlien  it  ought  to  be      [  j88  ] 
underftood  in  this  manner,  that  it  io  ilUcretionary  on  certain 
grounds,  and  not  arbitrary,  but  goveriied  by  rules  of  equity. 

The  fecQud  objection,  and  what  has  been  principrillv  relied 
upon,  is,  That  the  marriage  between  JMr.  Rebut  l'o^_g  and 
Mrs.  ^arah  V/iifd^  was  tlie  fole  object,  and  tint  the  prefent 
piaintiiF  is  only  a  d^iughter  cf  Sir  Rch-yt  Fagg's.,  and  not  the 
eidcft  and  beiides,  no  party  contra-flirig  in  the  marriage  arti> 
cles,  unlefs  ptefumptions  arc  taken  in  to  liclp  it  out. 

This  point  has  been  clearly  arid  fully  ;v;  ;:  i;cd,  aiid  ih.c  cafe  cS 
Jenkins  N .  Ktynrfs  ^  reported  \\\  r   Lc^v,  I;-:.,  2-',  7,  2  58.  and  in 
I  Chan.  Caf.  103.  has  b':'en  n-iooted  c'^i-fiv  ou  o;)f'>  Hdcs  :  ajul  it 
has  be-^n  iijuiiedj  that  the  pi*u;i;iff  is  nci  lack  a  ;     ~         i^  i;iTi- 

t.i-  ^ 
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GoaiKGV,    tied  to  have  the  articles  carried  into  execution,  or  who  could 
prevail  againft  a  fubfequent  purchafer,  which  was  the  cafe  of 


Jenhins  v.  Kvymifs, 

Inaqueftlonbe-  The  ftri£t  mcafurc  which  governs  the  court  in  a  queftion  be- 
irthefame  ae!  ^^ecn  perfons  who  come  to  carry  articles  into  execution,  and 
gree,  the  rule  purchafers,  IS  not  the  rule  of  this  court,  for  between  families, 
that  governs  the  the  court  have  confidered,  whether  it  would  be  attended  with 
cXs's"whedicr  l^^^^fhips  or  not,  or  whether  a  fuperior  or  inferior  equity  arifes 
it  would  be  at-  on  the  part  of  the  perfon  who  comes  for  a  fpecific  performance, 
tended  with  ^^-^^  this  was  the  ground  Lord  Coiuper  went  upon  in  the  cafe  of 
Bottoi  whether  ^'"^^^^  V.  Lord  Wifichelfca,  i  P.  Wms.  277. 

a  fuperior  or  in- 
ferior equity  arifes  or  the  part  of  the  perfoa  who  comes  for  a  fpecific  perfurmanee. 

Lord  Har court  had  "decreed  the  agreement  between  the  old 
Countefs  of  Winchelfea  and  the  late  Earl ;  and  Lord  HarcQurf% 
decree  was  aiRrmed  in  the  Houfe  of  Lords. 

The  Earl  of  Wtn^helfea^  after  the  agreement,  confefled  a 
judgment  for  juft  debts  ;  when  Lord  Coivper  had  the  feals  a 
fecond  time,  another  bill  was  brought  by  judgment  creditors, 
to  be  fatisfied  out  of  that  eftate  :  He  de«reed  for  the  judgment 
creditors;  for  though  it  was  a  fufficient  agreement  to  bind 
the  feveral  branches  of  the  family,  yet  not  adequate  to  bind 
creditors. 

I  mention  this,  to  fhew,  that  the  diftin6\ion  has  been  already 
taken,  and  that  it  is  one  confideration  how  far  the  court  will 
fupport  agreements  of  this  kind  againft  relations  in  a  family,  and 
againft  purchafers  and  creditors  ( 1 ). 

\F/^^i!'\^r^^^o■^  ^^^^  ^^^^      ^^^^-^  y^xins  Bulks^  I  p.  Wms,  60.  before 

hv^'tn  PFatfsy.    Lord  Keeper  ^r?^/??/,  his  reafening  was  too  large,  owing  to  hi» 

J^mtiaf,  Wis  coo 

i.uge  owing  to  his  being  then  new  in  the  court,  and  purfuing  the  maxims  of  law  too  far  as  ta 
iht  coniidcraiion  of  blood  to  rJiife  an  ufe, 

(1}  The  following  dilMnclions  feem  to  nies  in  the  piirc;hafe  of  lands,  wh«reby 

bo  ihe  refuU  of  the  feveral  deterrnina-  the  perfons  in  remainder  are  obliged  to 

tions  on  this  fubjedl.    In  cafes  of  aciual  fcek  the  afnilance  of  a  court  of  equity, 

/■rt!cw^?iis  bcffore  marriage,  the  rule  is,  there  it  feems  clear  from  the  words  of 

iha:  ihe  confideration  ot  the  marriage  Lord  Harckju'uke  in  the  above  cafe  of 

wiJi  not  only  fupport  the  limitations  to  Goring  v.  Nap,  and  rhofe  of  Lord  King 

the  immcdiare  objects  of  the  marn'age,  in  Vernon  v.  Fcruon,  2.  P.  JV.  6oo>  that 

fuih  as  tiie  luifUand  and  wife  and  their  the  rule  will  not  apply  as  againfl  pur- 

ifTue,  but  alfo  all  fubfequent  remainders,  chafers  or  creditors.  See  alfo  Ftnch  v.  Earl 

which  are  not  direftly  within  thecontracl  of  IVlnMfca,  i  P.  PV.  277.  War'vjich 

or  conficjcrarion  of  fuch  marriage,  and  v.  IVar^vlcky  pOj^.  igi^  293,  and  note, 

that  even  jif^ainlt  purchafers  or  creditors.  However  even  in  the  cafe  of  articles  the 

Jenkins  V.  Ktymijh,   I  lev.  150.  237.  rule  is  ftili  applicable,  where  the  con teit 

1  Cha.  Ca.  L03.     I  Cha.  Rep.  275.  Ha-  lies  between  relations  in  the  fame  family 

merlcn  v.  Mittouy  2  Wilj.  356.    Neio/ieaa  ^  or  mere  volunteers.    Kctt'.ehy  v.  Ativcody 

V.  Scciric,  a^te  I  W.  zCx^.     EJ~Mards  \\  i  F:rn,   29B.  473.     L.ancy  v.  Fmrchild^ 

Collate/}  of  IVarivick,  2  P.  IF.  175.  had  2  Fern.  lOI.     Furwn  v.  Fcrnon^  2  P.  fF.. 

V,  Bfane,  I  Fef    2 1 6.    1  mcnrion  the  594.    Gortr.g  v.  Nafa^  fupra.  Stephen* 

above  rule  a*  apptyiug  to  autuil fefile.^  v.Truenian^  I  Fcf.'ji.  hi ar t  \' ^  Middle 

rr.erts  \  but  in  the  c.;l':i  oi  articles  before  hurf.  p^fxnx. 


Uiarrra' 


•  e  to  leaie  lands,  or  to  inveli  inQ 


being 
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being  then  new  in  the  court,  and  purfuing  the  maxims  of  law    Goring  r. 
too  far,  as  to  the  confideration  of  blood  to  raife  an  ufe,  for  that  Nash. 
would  carry  it  to  the  remoteft  blood  that  could  raife  an  ufe  in  law, 
and  which  this  court  does  not  regard  ;  there  the  court  made  a 
decree  for  fupplying  a  conveyance  in  favour  of  a  half  brother 
againft  an  heir  at  law. 

There  was  a  cafe  before  me  of  Newjtad  verfus  Searle^  March 
2,  1737.  I  T,  Aikyns  26^,  I  only  mention  it,  as  the  bar  took 
notice  of  it,  but  not  as  any  authority. 

On  this  head  of  confideration^  and  how  far  the  court  have  fup- 
ported  agreements  where  the  perfon  who  comes  for  a  fpecific 
execution  is  not  within  the  confideration  of  the  articles,  I  will 
mention  a  cafe  for  the  fake  of  the  reafoning  only.  Holt  verfus 
Holt,  2  P.  Wms.  648. 

In  the  prefent  cafe,  it  is  unneceflTary  to  take  up  time  in  citing 
particular  cafes,  becaufe  I  apprehend  all  the  cafes  are  authorities 
for  what  I  ftiall  now  decree. 

All  the  decrees  for  fpecific  performance  of  marriage  articles  Aifcclficperfor- 
on  limitations  for  younger  children,  are  authorities  in  favour  of         of  marri- 
the  plaintiff,  and  where  fuch  articles  have  been  decreed  at  all,  been  decreed  in 
they  have  been  carried  into  execution,  even  as  to  collaterals,  and  this  court eyca 
not  carried  into  execution  in  part  only.  coiiatc- 

Suppofe,  in  the  prefent  cafe,  a  bill  had  been  brought  by  Mr. 
Robert  Fagg  the  fon,  or  the  widov/,  muft  net  this  particular 
limitation  have  been  decreed  to  the  plaintiff  at  the  fame 
time  ? 

I  fliall,  in  m.aking  my  decree,  rely  on  thefe  grounds. 

Firjly  That  the  plaintlfFis  clearly  intitled  to  a  fpecific  perfor- 
mance of  part  in  thefe  articles. 

Secondly,  That  the  truftees  would  be  clearly  intitled  to  recover 
the  whole  value  of  the  eilate  at  law,  out  of  the  real  affets. 

Thirdly,  That  this  limUatLoa  Is  part  of  the  provifion  made  by 
a  father  for  a  daughter. 

As  to  the  Jirji,  I  go  upon  two  reafons :  That  the  plaintiff  is 
intitled  to  be  relieved  againft  Lady  Faggs  demand  of  dower, 
and  can  compel  her  to  be  bound  by  her  agreement  as  to  her  join- 
ture ;  but  if  any  cavils  v/ere  to  be  raifed  on  the  nature  of  this 
decree,  whether  it  fhould  be  by  injuntlion  to  reflrain  her  pro-  ^  « 
ceeding  at  law  ;  yet  without  controverly  flie  is  clearly  intitled  to  •» 
a  decree  for  ralfnig  of  4000  /.  as  an  additional  portion  for  her, 
out  of  the  8000  /.  charged  upon  the  lands  cdmprifed  in  tlie  mar- 
riage articles. 

Now,  there  is  no  inPiance  of  decreeing  a  partial  performance  The  ccurtwiil 
of  avtlcler.,  the  court  muft  dtxree  all,  or  none;  and  where  fome  ^^oj'^^cree  apar- 

1  J  r       '  1        '  1  r  •  1  performance 

parts  have  appeared  very  unreafonabie,  tne  court  have  laid,  we  of  article, ;  but 
will  not  do  that,  and  therefoi^^  as  we  niuQ;  decree  all  or  none,  where  fome  part* 

tllC  bill  has  been  difmilTcd.  app.arunreafon. 

able,  they  aiwayi 
difiiiifj  liiv^  bill. 


Inflanccs 
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GORXNG  V. 

Nash. 

In  cafes  of  fraud 
ormiftake,  the 
court  goes  upon 
anotlier  ground, 
and  relieves 
cgainft  the  fct- 
ilement  itfclf. 


[  191  ] 


Inftances  have  been  mentioned  of  fraud  or  miftake  in  mar- 
riage agreements,  but  courts  will  relieve  there,  by  ftriking  out 
the  millake,  or  fetting  afide  the  fraud,  and  therefore,  in  thofe 
eafes,  they  go  altogether  upon  another  ground,  and  relieve 
againft  the  fettlement  itfelf. 

Nobody  can  tell  vi^hatitls  that  parties  u'ho  are  dead  have  laid 
the  greatell:  weight  upon,  in  coming  to  agreements,  and  there- 
fore it  would  be  attended  with  bad  confequences  if  agreements 
were  to  be  fplit,  and  one  part  to  be  decreed  but  not  another. 

In  limitations  of  articles  in  W ales,  where  they  make  the  eldeft 
daughter  in  the  nature  of  an  elderi:  fon,  though  fiie  is  but  part 
of  an  heir,  yet  the  court  will  carry  it  into  execution. 

I  mention  this  only  as  exemplifying  what  I  have  fald  with  re- 
gard to  the  confufion  it  would  make,  if  the  court  decreed  thefe 
agreements  to  be  carried  into  execution  in  part  only. 

An  objeftion  was  made,  that  Sir  Robert  Fagg  might  have  ex- 
ecuted the  power  of  revocation,  as  well  upon  the  foot  of  thefe 
articles,  as  if  they  had  been  carried  iato  ftrict  fettlement. 
But  he  did  not  execute  that  pow^r,  which  is  a  full  anfwer* 
The  fecond  fpecial  grouud  is,  that  the  truftees  would  be  clear- 
ly Intitled  to  the  whole  value  of  the  land  out  of  the  real  afTets. 

If  an  aftion  had  been  brought  againil  the  fon  by  the  truttees, 
they  muO:  have  recovered  the  v/hole  value  againft  him,  who 
having  no  pov/er  of  revocation,  the  jury  could  not  take  it  in  con- 
fideration  in  damages. 

This  brings  it  near  the  cafe  of  Vernon  verfus  Vernon  (i),  be- 


fore Lord  Chan 


dlor  K'lngy 
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Vernon  was  as  much 


a  volunteer,  and  was  a  more  remote  relation  than  the  plain- 
tiff. 

In  this  cafe,  if  the  truftees  had  recovered  in  an  a£lion  at  law 
out  of  the  real  afTets  of  the  brother,  the  defendants  might  come 
into  this  court  for  the  fpeclfic  lands,  or  to  have  he  aliets  laid 
out  in  the  purchafe  of  lands. 

Now  tliis  would  be  fuch  a  circuity  as  ought  no*  to  be  allowed 
Jn  equity,  as  it  v/ouid  be  more  adec|ua'te  ruiHce  to  decree  it  im- 
mediately. 

One  objecllon  made  on  the  part  of  t^ie  defendants  was,  that 
here  v«^as  a  remainder  in  la;l  iin.itctl  to  P-'Ir.  Robert  Fagg  the  fon, 
before  tliis  limitation  to  the  plaintiffs,  and  that  he  might  ha?e 
barred  the  plaintiff  by  recovery. 

Tlicrc  i:;  no  doiib:  he  ^^"."giit,  but,  ns  n 
?s  no  objeclion,  and  was  the  very  cnic  ir 
and  ti-.c  lame  nrgiunenL  made  lue  of  tlierc  ( 
he  has  done  no  adt  ;  nay,  Itron^ier,  ' 
which  imports  an  intention  to  cany  the 
bv  or(tjri ng  a  nruft  Co  be  prepared  for  that  2:>urporc,-  it  anfwers 
this  objtdron. 


liath  not  done  it,  it 
Vernon  and  Vernon^ 
j;  and  as  in  this  cafe 
lS  rather  done  an  a£t 
articles  into  execution. 


(1)  2  F.  IV.  504.  S.  C. 


Tlie 
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The  third  grpund  is,  that  this  is  part  of  a  provifion  for  younger  ^^^'^''J'/* 
children,  which  is  always  favoured  here,  and  carried  into  execu- 
tion. 

That  they  are  confidered  as  purchafers,  by  reafon  of  the  natural 
obligation  of  parents  to  provide  for  their  children,  and  this  couft 
willfupply  for  their  benefit  thefurrender  of  copyhold  eflates  ( i), 
isfc.  and  one  obje6lion  has  been  made,  which  deferves  an  anfwer, 
that  this  is  not  within  the  common  provifions  for  a  daughter  after 
feveral  limitations., 

As  to  that,  I  am  of  opinion,  that  the  father  is  a  judge  of  the  ^^f^^hera 
quantum  oi  a  provifion,  and  likewife  of  the  time  when  it  fhall  judj'eofrhe 

fnVp  nlnrp  quantum,  and 

taKe  place.  allb  of  the  time 

when  the  provlfiou  for  a  daughter  ihail  take  place. 

Limitations  to  them  have  been  to  arife  frequently  on  failure  of  Limitation  to  a 
ilrue  male  of  an  eldeft  fon  or  fons,  and  yet  in  this  court  have  J^^^^^^gf^'Jj^^e 
been  confidered  as  a  provifion,  and  the  time  makes  no  dif-  j^^^g(,faneideft 

ference.  fon,  or  fons,  is 

con-fidered  as  a  provifion,  and  not  too  remote. 

Suppofe  the  father  feifed  of  copyhold  lands,  fhould  Hmit  them  A 

^  n  r      •  ^      r         \r  «       1  •    i     r       1  i  a  copyhold  eftate 

to  a  nrlt  ion  m  tail,  and  a  iecond  Ion,  and  a  third,  iourtn,  and  afiiftfonia 

fifth  fon,  and  there  is  no  furrender,  and  the  fecond  fon  ^brings  a  tail,  and  ta  a 

bill,  who  IS  to  take  in  polI>ffion  to  have  it  fupplied-,  will  not  the  f^Zxt^^^%th 

court  decree  it  for  the  third,  fourth,  and  fifth  fons  as  well  as  the  fon,  and  there 

fecond,  confidering  it  as  intended  for  a  provifion,  and  in  the  fame  is  no  furrender; 

order  the  father  has  left  it  ?  biings'a btli  to 

hare  it  fupplied ; 

the  court  will  decree  it  for  the  third,  fourth,  and  £fch  fon,  in  the  fame  order  In  which  tlie  father  has 
left  it, 

A  general  objection  has  been  made  of  hardfhip,  as  to  the  [  *iQ2  J 
other  three  fillers,  and  I  own,  I  thought  it  a  hard  cafe,  and  for 
this  reafon,  I  fent  it  to  a  Mafter  to  (tate  the  value  ;  and  there 
is  clearly  an  eftate  of  fixteen  hundred  and  twenty-five  pounds 
a  year  defcended,  but  an  incumbrance  of  23,000/.  upon  it; 
however,  as  it  is  an  old  eftate,  it  will  f^ll  for  40,000 /.  ■  and 
doubtful,  bcfides,  on  the  Mailer's  report,  whether  another  eftate 
may  not  defcend,  but,  if  it  fliould  not,  they  are  amply  provided 
for. 

Therefore  it  ftands  diftinguiO-ied  from  the  cafe  of  Parrv  verfus 
Hughes,  in  173 1>  in  the  court  of  Exchequer,  for  there  it  muft 
have  been  carried  into  execution  for  a  total  ftranger. 

The  court  has  always  decreed  the  provifion  made  by  a  pa-  where  ir  does 
rent  for  a  child,  to  be  as  exteiifive  as  the  parf^nt  intended  it,  not  .introduce 
where  it  does  net  jntrcducc  a  hardihip,  or  leave  the  other  chll-  ^bfoS^cW^^^^ 
drcn  in  diftrcfs,  for  a  iuiher  may  have  a.  good  reafon  to  prefer  ren  in  diihefs, 

the  court  alwjys 

decree  ihe  provifion  made  by  a  praent  for  cnc  clilld  to  be  as  cxtenilve  as  he  intended  ir. 
(!)  Vld?-  R^om^   V.    R:c:i:c^     ante   i?2.  T-k  v.  IFbltCy  3  Brc,  Cha,  Rep,  286. 


one 
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Go.iNG  V.    one  child  to  another;  whether  he  had  in  this  cafe  I  {hall  not  in** 
quire. 

His  Lordfhip  decreed  the  articles  in  1729  to  be  carried  Into 
cxeciitiou  for  the  benefit  of  the  plaintiff  (l). 

(0  Reg,  Lib.  A.  1743.  fol.  666. 


Cafe  eg.  King  \tT[m  ManJ/a/,  OHober  31,  1744. 

S.  C.  poft  ICO,  ^~ir^  H  E  plaintiff  was  drawn  in,  by  a  promife  of  marriage,  to 
ante  a  vol.  603.     ][     fuffer  One  Dupin  to  lie  with  her ;  he  afterwards  marries 

m  note*  ,  , 

another  woman. 

Before  execution  She  brings  an  adlion  againfl  him,  and  recovers  2000/.  m 
onajudsmenc  damages*,  DupWy  in  order  to  defeat  the  verdi^i:,  conveys  his 
obtained  againft  whole  efFe6ls,  by  v/ay  of  mortgage,  to  the  defendant,  before 
^ra^yilr  execution  on  the  judgment  (I). 

ox"  marriage,  he 

by  niorrg;a»e  conveys  his  whoh  e/Fe£5:s  to  the  defendant ;  the  court  would  carry  It  no  furihc^  than  to 
allow  the  plaintiff  fo  redeem  the  defendant. 

The  bill  is  to  fet  afide  the  conveyance  as  fraudulent. 

The  defendant  admits  the  verdi^l  in  jwie  174I5  and  that  the 
conveyance  to  him,  though  dated  on  the  29th  of  September  foW 
lowing,  was  not  executed  till  the  14th  of  QBober, 

Dupin  himfelf  is  gone  to  Holland,, 
£  ^93  3         ^^r-  Solicitor  General,  counfel  for  the  plaintiff,  laid  a  ftrefs 
upon  its  being  dated  a  very  little  time  before  execution  was  taken 
out,  which  is  a  circumflance  to  fhew  the  fraud. 

He  cited  2  Vcrn.  616.  Crcvie  veTru.<v  Drahe  and  others  \  and 
Ncwgejit  verfus  Glffavd,  November  13,  1738,  before  Lord 
Hardivickc,  i  Tr,  Atk.  463. 

The  defendant's  anfwer  w?.s  onlv  as  to  his  belief  with  what 
view  Dupin  executed  this  dced» 

Lord  Ciiakcellcr., 

If  you  wanted  an  anUverto  this  part,  you  fliould  have  intcrro* 
gated  him  more  particularly  5  I  am  clearly  of  opinion  the  pb.in- 
tid"  can  carry  it  no  further  than  to  redeem  the  defendant  j  and 
his  LordOiip  decreed  accordingly  (2). 


(1)  The    lands  comprized   in  this  who  by  her  bill  prayed,  that  in  cafe  any 

mortgage  were  knjehold.    The  vera  id  thing  was  really  due  to  Marijfal  on  his 

was  obtained  in  9"r7-v.  Term  1 74 J,  and  mort^rngej  fiie  might  be  permitted  to 

judgment  entered  the  Mich.  Term  foJ-  redeem. 

lowing:   cxccuiion  was  hied  out,  and        f  2)  Rrg.  Lib.  j^.  1744,^3].  91.  Vide 

ihe  flieii.T  made  an  aifignment  of  t)ie  Soiiuj  v.  IP^aUSfpofr  20.0, 
premi^^cs,    in  trull  for  the  plaintiff. 


m  the  Time  of  Lord  Chancellor  Hardwick«, 
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Walp  verfus  Peterfon^  November  6,  1 744,  Cafe  60* 

AQueflion  in  this  cafe  arofe  upon  the  following  will  and  p.givestwa 
codicil.  '  thirds  of  his  real 

eft  ate  to  his  fen, 

to  hold  to  him,  his  heirs  and  affigns,  for  erer  J  but  In  cafe  he  dies  before  he  fliall  attain  the  age  of  zi, 
or  without  iffue,  then  to  the  teftator's  wife,  her  heirs  and  affigns  :  the  fon  died  after  ai»  withoutifTue. 
Lord  Hardiuickc  held  it  to  bt  avejied  tjiattinfeeinthejon,  as  he  attained 21,  and  though  he  died  without 
iffitt,  that  it  did  not goovtr  t»  the  mother ,  but  defcended  on  his  heir  at  laiu  {i)^ 

*^  As  to  fuch  real  eftate  as  I  fliall  die  feifed  and  pofleffcd  of, 
"  I  give  and  devife  one  full  equal  third  part  thereof  unto  my 
wife  Martha  Peterfotiy  to  hold  to  her,  her  heirs  and  afligns  for 
ever ;  and  the  other  tivo  thirds  of  all  my  real  eftate  I  give  and 
devife  to  my  loving  fon  Matthew  Peterfon,  to  hold  to  him,  his 
heirs  and  affigns  Jar  ever  \  but  my  mind  and  will  is,  in  cafe 
faid  fon  fJjall  happen  to  die  before  he  fhall  attain  the  age  of  21  years^ 
or  ivithout  ijfue,  then  I  do  hereby  give  and  devife  the  faid  two 
thirds  of  my  faid  eftate  to  my  faid  ivfe  Martha  Peterfon,  her  heirs 
"  and  affigns** 

By  the  codicil,  the  teftator  recites  this  claufe  ;  and  then  pro- 
ceeds thus  : 

"  Now  my  further  mind  and  will  is,  and  I  do  hereby  will 

and  require  the  fame,  that  in  cafe  my  faid  fon  fiall  happen  to 

die  before  the  age  of  21,  or  ivithout  iffiie  as  aforefaid^  !$id  alfo 

in  eafe  of  the  deceafe  of  my  faid  luife,  that  then  1  do  give  and      r  194  3 

devife  the  faid  two  third  parts  of  my  faid  real  eftate  unto  and 

amongft  all  and  every  the  fons  and  daughters  of  my  brother- in- 

law  Thomas  Dickenfon,^* 

The  fon  died  after  the  age  of  ai,  but  without  iiTue ;  and 
the  queftion  was,  Whether  the  devife  over  to  the  mother 
fhall  take  efFc6t  upon  one  of  the  contingencies  happening 
only. 

Mr.  Solicitor  General,  for  the  defendant,  the  mother,  faid, 
this  was  a  contingency  with  a  double  afpecl,  and  cited  the 
cafe  of  Bellafs  verfus  Uthwatt,  before  Lord  Hardwicke,  i  TV, 
Jtk.  426* 

That  reciting  the  will  properly,  and  deliberately  altering  it  in 
the  codicil,  is  fo  ftrong  in  her  favour,  that  the  court  will  not 
f^afily  pafs  it  over,  or  incline  to  turn  a  disjundlivc  into  a  con- 
jLUidive, 

(i)  In  the  above  cafe  the  word  or  was  v.  Suretees,  2  Stra.  iiyi;,  Fram?niiigham 
conllrued  to  be  di  copulative.  There  are  v.  Brand,  poj}  390.  i  IVilf.  14.0.  S.  C. 
feveral  cafes,  wherein  this  point  hns  2  Fef.  z^^,  iVright  dem.  Burrill  v.  Kemp, 
come  in  queftion,  and  which  have  re-  3  Terfn  Rep.  470.  The  reader  is  alfo 
ceived  the  fame  conftrudion.  So^-well  referred  to  the  cafes  cited  in  the  note  to 
V.  Garrett,  Moor,  422.  Cro.  Eli%,  525.  Read  v.  Sncllf  cktits  2  vol.  645. 
^.  C.  Trice  v,Hunt,  Polkx,  645.  Barker 
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LSH  V.        There  was  a.  cafe  before  the  council  board,  in  which  the  two 
PsTEHsoN.   chiefs  affifled,  and  have  not  yet  agreed  as  to  the  couftrudion  of 
the  word  or. 
Lord  Chancellor, 

1  think  it  a  very  plain  cafe ;  the  tefiiator  had  a  wife  and  a  fori 
Jiving,  if  he  had  gone  no  further  than  the  firft  claufe,  he  had 
given  him  an  abloiute  fee,  but  then  follows  the  executory 
part. 

Upon  the  words  in  the  codicil,  there  can  be  no  doubt  at  all ; 
it  is  to  go  over  upon  two  contingencies  5  the  words  as  aforefaid 
take  in  all  the  former  difpofition. 

Suppofe  he  had  fa  id  no  more,  than  in  cafe  my  fon  had  died 
under,  21  as  aforefaid^  would  this  have  difniherited  the  iflue,  if  the 
father  had  died  under  2 1 ,  and  gone  over  to  the  mother  ?  By  no 
means  ;  for  I  would  have  fupplied  the  words,  and  without  iflue, 
and  fhould  have  "been  judihed  by  the  expreffion,  as  afore^ 
[aid. 

The  cafe  of  ^oulle  verfas  Gerrard^  in  Cre,  Eliz.  525.  and 
Moore  ^22,  was  determined  on  this  very  point,  "  a  devife  to 
"  his  fon,  and  if  he  die  without  iiTue,  or  before  his  age  of 
"  2 1  years,  that  it  fnall  remain  to  another ;  the  fon  hath  iffue, 

but  dies  before  21  years,  yet  it  was  adjudged,  that  his  iiTue 

fhrdl  have  the  land,  and  not  the  remainder-man ;  and  or 
**  there  was  conftrued  for  a?id ,  fo  ftated  in  Moore,  but  called 

Soweil  verfus  Garret  :  if  the  conftru6lion  had  been  otherwife, 
"  the  grandfon  of  the  tefl:ator  would  have  been  difinherited  if 
[  ^95  ]       the  fon  had  died  before  2 1 

His  Lordiliip  held  it  to  be  a  vefled  eflate  in  fee  in  the  fon, 
as  he  arrived  at  his  age  of  21  ;  and  that  though  he  died  without 
iiTiie,  yet  it  did  not  go  over  to  the  mother,  but  defcended  on  hit 
licir  at  law. 


-     .         '      .        Prhigle  Hartley y  November  I  ^y  1 744* 

v^ale  o  I  • 

The  fKip  Srr.-./^  '"I"^  H  E  defendant  infured  the  Succefs  {x ova  London  fo 
b^'ing  inlured  Jl  BcruiudaSy  and  fo  to  Carolina  \  the  fiiip  was  taken  by  a 
Uom  Umhn  \o  Span'/i'Jj  v,\:\sj-^t^cr,  atid  afterwards  retaken  by  an  ii;/^'/?/?' priva- 
jfj^7aX'-i'yi  tcer,^'anVi  carried  into  Bojlon  in  New  England^  where,  no  per- 
priv  li'-r,  Ini     fou  appearing  to  give  fecurity,  or  to  an fvver  the  moiety 

r^'-r.--Vo;-j  .yere  intitied  to,  (he  was  condemned,  and  fold  in  the  ' 
ii^J^i^lS^nd  c^^rc  of  admiralty  tlicre;  the  re-captors  had  their  moiety,  and 
ci"nedtoj?9?.>n,  thcovcrplus  moncy  remained  in  the  hands  of  the  officers  of  that 

xvh'Te,  r.o  p«i  foii  (-q^^.^ 
Apprnring  to  give 

iecuricv,  ihe  was  ^  , 

conf'c-nneJ,  and  fold  in  the  co-r/t  of  ^^dn^l rnlty  there  5  and,  after  the  re-captqrs  had  their  moiety,  th« 
cvrplus  rema-ned  wirh  rlic  oriiccij  of.hiC  cour  .  Th-;  ricr-ndmc  brought  an  adion  on  ihc  pohey,  and 
had  a  verdia  5  th.  i.l.-.uifT,  L,  hi.  b:il,  pr.r/s  an  injunaion,  iniiHiIng  th.  defendant  ought  to  recover 
no  more  on  the  policy  th.^n  a  rn.,ic.y  o^"  tl.c  lols.  rhe  curt  denied  ti  e  hy  unahr,  for  as  fbe  aefcndant  ha^ 
tfe-.  cd  to  rclinqyijh  the Jal-vage,  he  wjs  bnitlcd  to  recover  the  ivholc  money  injured. 

An  aaion  v/as  brought  by  the  defendant,  upon  the/<5%,  who 
had  a  verdict*  . 

All 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


The  plaintiff  brought  a  bill,  fuggefting  the  capture  to  be  Pringle  v. 
fraudulent,  and  done  defignedly  by  the  captain;  and  moved  ARXtEY. 
now  for  an  injunction  to  ftay  the  proceedings  at  law. 

The  counfel  for  the  plaintiff  argued,  that  though  the  capture 
might  not  be  fraudulent,  yet  the  defendant  ought  not  to  recover 
more  on  ^he  policy  than  a  moiety  of  the  lofs,  as  the  a(5l  of  13 
Geo*  2.  c,  4./.  18.  gives  the  falvage  to  the  owner,  and  he  is  in- 
titled  to  receive  it  from  the  officers  of  the  admiralty,  and  that 
the  plaintiff  ought  to  be  obliged  to  pay  no  more  than  the  lofs  he 
has  a6lually  fuftained,  which  cannot  be  afcertained  till  after 
the  defendant  (hall  have  received  what  might  have  come  upon 
the,  falvage. 

The  defendant,  in  his  ^nfwer,  had  fworn  he  had  offered,  and 
■was  now  willing  to  relinquifli,  his  intereft  to  them  in  the  benefit 
of  theHfalvage,  and  would  give  them  a  letter  of  attorney  for  that 
purpofe  to  receive  it. 

Lord  CHiiNCELLOR, 

There  is  no  ground  for  an  Injun£lion  In  this  cafe  ;  here  there 
was  an  agreement  to  go  to  trial  in  one  of  thefe  a61:ions  which 
had  been  brought,   and  to  be  bound  by  the  event  of  that, 
at  the  time  of  the  trial  they  knew  the  fhip  was  re-taken,  and  the     [  ip^  J 
manner  of  the  capture. 

The  quantujn  of  the  damage  and  lofs  fuftained,  is  the  only 
thing  now  to  be  difputed  ;  for  it  is  impoffible  to  carry  on  trade 
v/\th.ow{. 'uifuring,  efpecially  in  the  time  of  war. 

Therefore  regard  muft  be  had  to  the  iufuredy  as  well  as  the 
infurer ;  and  where  there  is  no  admiffion  in  the  anfwer,  of  any 
kind  of  fraud,  though  various  pretences  of  that  fort  may  be  fet 
up  by  the  bill,  they  are  not  to  be  regarded. 

The  queftion  then  arifes  on  the  flatuteof  13  Geo*  2.  with  re- 
gard to  the  falvage. 

It  has  been  faid,  there  ought  Xcy  be  only  half  the  lofs  recovered 
on  the  policy  :  and  as  to  that,  the  a£l  has  made  great  alteration 
in  the  laws  of  nations  with  regard  to  re~captureu 

The  carrying  a  fliip  infra  pr^fJaum  hoftium^  or  fi  pernoBa^      13  Geo,  2, 
wnVv/ith  the  enemy,  makes  it  the  prize  of  the  perfon  reta^-  ^fhiM^L^th- r'-t^ 
ing  it,  as  if  it  had  been  originally  the  fiiip  of  the  enemy;  but  veiting  of  the 
by  the  a£l:,  the  re-caption  is  the  revelling  of  the  property  of  the  owner's  property, 
owner. 

But  where  Infurances  are  intereR,  or  no  interefl.  I  am  doubtful  Whemnfurances 

T     ,        ,        ^  ■  -  are  intereft  or 

"Whether  the  act  can  operate  or  not.  no  intareii, 

doubtful  whether  the  uSt  caa  operate. 
This  Is  an  infurance  according  as  intereft  Jl: all  appear^ 

If  there  is  a  falvage,  that  muft  be  dedudled  out  of  the  mo-  Salvage mwft: Se 
ney  recovered  by  the  policy  ;  but  if  none  has  come  to  the  hands  ^^''"'^^'^  o*" 

r     1         1  •     -n'  -      1         o  -  1       «  1  •  r  tfie  money  reco- 

ot  the  planitlit  m  the  action,  tlv;  jury  cannot  taKe  notice  of  ver?d  by  tne  po- 

it.  lioy>  if  come  to 

the  hands  of  the 

The  flilp  was  condemned  and  fold,  becaufe  the,  moiety  was 
not  paid,  or  fecured  to  be  paid  by  the  owners, 

Vol.  in.  N  It 
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HAT-TLiT^*  uncertain  whether  the  defendant  wiil  receive  any  thing  or 

A*-rLi.T.  ^  ^^^^  .£  ^^^^  ^j^.^g     recovered,  he  muil  liare  an  allowance 

for  his  expenccs  in  recovering. 

Therefore  I  take  it.  when  he  is  willing  to  relinquifh  his 
intereft  in  the  falvage,  he/6ught  to  recover  the  whole  money  in- 
fured. 

It  would  be  mifchievous  if  it  was  otherwifcj  for  then  upon  a 
re-capture  a  man  w<5uld  be  in  a  worfe  fituation  than  if  the  ftiip  was 
totally  loft  (1).  / 

(i)  Decreed,  that  the  defendant  fiiould  iht  j^dmlrahy  Court-,  and  upon  fuch 
afiign  all  his  right  in  the  fhip  iS^*rtv/},  alignment,  the  plaintlPs  bill  to  be  cif- 
and  the  benefit  of  the  decree  made  in     milled.    Reg,  Lib.  B.  1744.  foi.  S3. 


Colegrave  verfus  J'^fon,  November  17,  1 744.  Rchearwg^, 

THE  p'.aintlft  brought  his  bill  for  tithe  of  grain  in  kind  j 
the  defendant  iniilted  upon  a  compoGtion  of  one  quarter 
of  rye  and  one  of  oats  in  lieu  of  lU  A  trial  at  law  was  directed, 
and  a  verdi6l  found  for  the  modus. 


[  ] 

Cafe  62. 

A  bill  for  tithe 
in  kind,  ^  com- 
pofition  fet  up 
of  a  quarter  of 
rre  and  one  cf 
oars  in  lieu  J  a 
trial  at  law  cli- 

redleci,  and  a  verdi<fl  for  the  modus.  The  plaintiff  infifted  on  3  hew  trl;il  upon  the  difcovery  of  ;in  old 
deed  in  the  chapter-houfe  at  V/eJiminfier,  whicl>  ha  fct  up  as  a  ducisc  of  the  Pope's  delegate,  that  rhe 
rcvenuci  of  the  church  which  had  been  alienated  ihould  be  reftored,  and  would  have  it  underftood  th:it 
th;  tithes  were  comprehended  under  the  word  revenue;.  Thecourt  of  o^wiotj  this  taper  ivas  not  a  foundu- 
thn  to  grant  a  nt-iv  trials  and  rifujed  to  do  it. 


The  plaintiff  infills  now  upon  a  new  trial  on  a  difcovery  of  an 
old  deed  in  the  chapter  houfe  at  TVeftwii/i/Ier^  which  he  called  the 
record  of  a  caufe'  determined  before  the  Pope's  delegate,  in  which 
it  was  decreed  that  revenues  which  had  been  alienated  (l^ould  be 
reftored  to  this  church,  and  concludes  that  the  tithes  were  com- 
prehended under  the  word  revenues  j  the  Judge  at  the  trial  re- 
fufed  to  admit  it  as  evidence. 

Lord  Chancellor, 

There  is  no  foundation  to  grant  a  new  trial,  for  if  I  fhould, 
it  would  be  a  precedent  to  overturn  the  rights  of  men  upon  very 
uncertain  grounds. 

I  am  afraid  this  is  a  cafe  where  Provu'/z/g  '\u  an  an  office  has 
fpirit'cd  up  the  rccior  to  difpute  /h:s  incclus  ^  it  iiappens  very  un- 
fortunately for  uich  |>errons  tliat  tlicy  ii  uiiiblc  u}>oii  papers  wiiich 
they  fancy  are  evidence  oF  tllhes  in  kind. 

This  is  nothing  more  than  a  proceeding  in 
cal  court,  wIvax.  non  co7ill.at  (oxxwA  :  hirii,  m  th 
Exchequer,    and  tranfmitted  froiti  lIicucc  to 
IVeJlnvnflc} 


fome  ecclefiafli- 
e  receipt  of  the 
the  chapter  of 


The  receipt  of        27,^.  Ret^/ipt  of  the  Exchequer  is  no  oOicc  of  reeord  for  things 

tiie  iixchet^utcr        -  -  - 

is  ho  ohice  of 
r«cord,  cKccpt 

]i»  »A!.tejs  ieiatirg  to  the  KiBg's  levcnucw 


of  this  kind,  but  only  in  matters  relating  10  the  Iving's  revenue 


The 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


The  officer  has    taken  upon   him   to  put  a  title   to  it, 
which  he  had  no  authority  to  do,  and  which  the  paper  does  v-J^'^**- 
not  warrant. 

In  it's  utmoft  force  it  is  a  proceeding  in  an  ecclefiaflical 
court,  concluding  with  an  extrajudicial  fentence  by  the  Pope's 
delegate. 

*No  proceedings  in  the  ecclefiaftical  courts  in  this  kingdom  The  officers  of 
are  records,  they  are  only  evidence  of  fentences  in  their  courts,  caUoutfs^A^uid 
therefore  I  mention  this  that  the  officers  there  may  not  take  not  intitie  their 
upon  them  to  intitie  them  reconla  Dornini  Regis  Georg,  i^c,  for  proceedings 

»      c  ^  ear  da  Domini 

the  future.  Regis  Georg. 

fisfff.  for  they  are  only  evidence  of  fentences  in  their  courts. 

I  am  of  opinion  it  is  not  fuch  an  inftrument,  that  if  the    [  ^ipS  ] 
original  had  been  produced,   it  would   have  been  given  in 
evidence. 

Confider  what  the  jurifdi£l:ion  was  that  the  Pope  exercifed  The  Pope  be. 

before  the  reformation,  and  though  ufurped,  yet  it  muft  have  mlaon^  ex^rc'if- 

it's  weights  ed  a  jurifdiaioa 

cither  by  way  of  avocunoiii  or  by  requeft  from  an  interior  court. 

He  might  exercife  it  by  way  of  avccatlon^  or  by  requeft  from 
an  inferior  court. 

The  lemte  a  latere,  whilft  in  the  kingdom  ( i ),  did  exercife  a  le-  '^^^  legate  a 

,      .  .  1       ^  1      T>  r      •       /<3/fr^  exercifei 

gantme   authority  without  an  appeal  to  the  rope,  as  lor  in^  authority 
Itanee  cardwal  Cam  pejus.  withouc  an  ap- 

Neither  the  time  nor  the  court  does  appear  in  this  papfer,  and  P-*i  '^^^ 
another  inftrument  has  been  tacked  to  the  parchment  by  a 
modern  ftring,  but  does  not  at  all  relate  to  the  nrft  paper. 

Confider  what  is  the  Pope's  commiffion  to  the  archdeacon  of 
Le'icejler^  whom  he  m.ade  his  delegate  :  the  Pope  does  not  take 
notice  by  what  way  the  caufe  came  before  him,  whether  by  ap- 
peal or  by  avocation,  or  by  letter  of  requeft. 

So  that  here  is  no  recital  of  any  caufe  depending  before  him 
in  any  fiiape,onIy  tliat  there  had  been  alienations  of  the  revenues 
of  the  church,  and  that  the  alienees  had  obtained  confirmations 
from  the  Popes  themfelves. 

This  was  a  kind  of  general  inqulfition  only,  how  far  the  pof- 
feffion  of  this  re^lory  had  been  alienated. 

The  two  inftruments  by  which  they  would  fliew  it  to  be  a 
caufe,  have  no  relation  to  one  another,  but  tacked  together  iii 
modern  times. 

Though  an  ufurped  authority,  it  was  allowed  by  law  at  that 
time,  and  muft  have  it's  confideratlon  :  yet  as  it  di^es  not  ap- 
pear By  this  parchment  there  was  any  caufe  depeiiding  before 
the  Pope,  it  can  be  of  no  fignlfication,  and,  even' if  it  had  it's 
utmoft  force,  would  be  of  no  advantage  to  the  reftor  againft  a 
compofition. 

(l)    ride  Cartel.    Ball,   poft^  500, 

K  2  I  a$tt-. 
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CoLEGRAy«      X      dearly  of  opinion  this  was  no  fort  of  evidence,  aadwas 
V.  juso.v.    ^^^^  properly  rejecled  by  the  Judge  who  tried  the  caufe. 

There  is  the  ftrongeft  evidence  of  a  modus  in  this  cafe,  and 
no  pretence  that  tithes  were  ever  paid  in  kind,  except  this  paper, 
and  therefore  there  is  no  foundation  for  a  new  trial. 


Cafe  63. 

i.  gives  all  and 
fingular  his 
leafehold  eftate, 
goods,  chattels 
and  perfonal 
eftate  whatfo- 
ever,  to  his 
daughter,  and 
if  /he  dies  with- 
out iffue  living, 
then  to  the  de- 
fendant,   i.  af- 
ter making  his 
will  renews  a 
leaf,;  with  the 
dean  and  chapter 


[  ] 


Btirlifig  verCus  Lydiard,  Novemhcr  ±iy  1744. 

TH  E  queftion  in  thfs  cafe  arofe  upon  Mr.  Lydiardh  will, 
who  devifed  in  the  following  manner : 
As  to  all  atid  ftngular  my  leafehold  ejiate^  goods,  chattels  and 
perfonal  ellate  whatfoever,  I  give  to  my  daughter  Johanna^  and 
if  fhe  dies  without  iffue  living,  then  limits  it  over  in  the  fame 
manner  to  the  defendant. 

In  the  refiduary  claufe  teflator  repeats  the  words  all  and  fin- 
gular,  ^V. 

He  after  making  his  will  renews  a  leafe  with  the  dean  and 
chapter  &f  Windfor, 

o{  Windjor  \  this  is  no  revocation,  but  the  leafehold  aftate  pafled  by  the  will  (i). 

Johan7m\%  dead  without  ilTue,  and  her  hufband  as  adminiftra- 
tor  and  reprefentative  of  his  wife  brings  his  bill  to  have  the 
leafe,  infilling  that  the  renewal  by  tellator  after  making  the 
will  is  a  revocation,  and  that  confequently  he  in  the  right  of 
his  wife  is  intitled  to  it. 

Lord  Chancellor, 

There  is  no  doubt  but  the  leafehold  ejlate  palTed  by  the  will. 

The  plaintiff  goes  upon  a  miftake,  that  this  is  a  fpeclfic  lega-- 
cv  :  it  is  nothing  like  it^  for  it  is  only  an  enumeration  of  the 
feveral  particulars  of  his  perfonal  eilate,  but  yet  is  a  general  de-- 
vife  of  the  whole. 

The  court  never  ftrains  to  make  a  revocation. 

But  notu^itliflanding,  if  in  point  of  law  it  is  a  revocation,  it 
mull  have  its  efle6l  here  likewife. 

But  there  is  no  foundation  to  fay,  what  teflator  has  done  in 
this  cafe  is  a  rcrocafion, 

Suppofe  the  teflator  had  purrhafed  a  new  leafe,  would  n?>t 
that  have  pafled  ?  Why  then  fliould  not  a  nevr  term  in  a  kafe 
equally  paft  ? 

If  1  was  to  confrrue  this  a  revoc^nion,  I  do  not  know  but  if  a 
niim  was  10  give  all  hio  Bank.  Eaj!  Lulia,  and  Soidh-fea  flock, 
and  fliould  afterwards  turn  it  into  nioncy,  it  inij^ht  as  well  be 
infifled  this  Vv-as  a  revocatiiNn  (2). 

His  Lordihip  declared  there  was  no  prctrnce  for  the  plain.-* 
tiff's  demand,  and  therefore  difraifled  the  bill. 


(; )  riJe  Carte  v.  Carie,  unU  ^74,  ^'^^  (2)  ^hiey  v.  Mll!er,  ante  2  vol.  599. 
the  note  ihciCto.  li^'fo  v.  6rja/Ii,i,  sntw  v  voK  4:4.  «oie. 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


Shirley  verfus  Waits ^  November  23,  1744>  ^tfo^e  the  Mafler  of  CdL[c6j^, 

the  Rolls ^ 


A 


Judgment  creditor,  who  has  not  taken  out  execution,  a  judgment 
brings  a  bill  againft  the  defendant  to  redeem  him,  who  creditor,  before 
is  a  mortgagee  of  the  leafehold  eftate,  and  likewife  a  bond  J^ejegJ^^^^jl^Q^^*' 

creditor.  gageof  aleafc- 

hold  eftate  and  bond  creditor,  muft  take  out  execution. 

Majler  of  the  Rolls  {William  Fortefcue^  Ef^lO  The  cafe  of 
j^ngeH trim  Drapery  in  i  Fern.  399.  is  in  point,  and  a  ftronger 
one  than  the  prefent,  for  there  the  defendant  who  had  the  goods 
in  Tils  hands  feemed  to  have  come  to  the  pofleflion  of  them  in  a 
fraudulent  manner  :  but  notwithftanding  upon  defendant's  de- 
murring, becaufe  the  plaintiff  (a  judgment  creditor)  had  not 
alledged  he  had  taken  out  execution,  the  court  allowed  the  de- 
murrer, and  faid  the  plarntifF  ought  a^lually  to  have  fued  out 
execution  before  he  had  brought  his  bill. 

In  the  prefent  cafe  there  is  not  the  leafl:  fuggeftion  of  fraud, 
the  defendant  being  a  fair  and  bona  fide  creditor  by  mortgage. 

There  was  a  cafe  of  King  v.  MariJJall  iaft  term  (i),  upon  a  bill 
by  a  judgment  creditor  to  redeem,  which  came  on  before 
Lord  Hardivicke,  when  he  alked  for  the  writ  of  execution  ;  and 
upon  its  being  produced,  admitted  the  judgment  creditor  for  this 
reafon  to  redeem. 

For  want  of  it's  being  taken  out  now,  the  bill  muft  be  dif- 
miffed,  becaufe  till  execution  the  plaintiff  has  no  lien  on  the 
leafehold  eltate,  and  decreed  accordingly. 

(i)  Jnte  192.  S.  C. 

Bridgman  verfus  Dove,  November  27,  1744.  ^^^^  ^S* 

r  201  ] 

APerfon  by  her  will  fays,      {i)  1  devife  to  Sir  John  Bridge  t/f  fTct 
mafif   my  heir,    Clifton   lands,   he  paying  all  debts  heir, 'c/i/> 


ton 


and  legacies,  charged  on  thefe  lands,  and  after  his  deceafe  l^n^s,  he  pay- 
"  to  my  nephew  Bridgman,  dodor  of  divinity."  ^"/^  f^^^'^>'^ 

charged  on  thtfe 

Jands,  and,  after  his  deceafe^  to  a  nephew  ;  Sir  y,  B»  as  tenant  for  life,  is  obliged  to  keep  dow« 
the  intereft,  if  the  principal  is  not  difcharged  j  but  if  it  is,  he  is  to  pay  one  third,  and  the  re- 
verlioncr  two  thirds, 

(1)  I  declare  Sir  y.  Bridgman  my  perfons.  By  a  codicil  in  1740,  the  tefta- 
*'  heir  of  Cllf}on  lands,  he  paying  all  fuch    trix  gave  an  annuity  to  be    paid  out  of 

legacies  as  I  fliall  charge  on  thefe  the  C////0;;  eftate  by  Sir  J.  Bridgman,  if 
**  lands,  after  his  deceafe  to  /ny  nephew    he  furvivnd  her  ;  and  if  not,  then  by  bsr 

Roger  Bridg77iaH  dodor  of  divinity,  in    nepheiv  Roger  Bridgman* 
**tail,'*  with  remainders  over  to  other 

fe 


tot 

Bridgman  v. 


Provlfions  ifj 
wills  for  pay- 
ment of  debts 
relate  to  the 
time  of  the 
legator's  death. 

The  words  all 
the  debts  which 
J  have  contradt- 
cd,  mu/l  be  con- 
ilrued Jball  con- 
tradl. 

Pcrfonal  eftateis 
liable  to  pay  the 
debts>  unlefs 
there  is  a  fpecial 
exeiuption  of  it. 
[  *202  ] 


CASES  Argued  and  Determined 

In  another  part  of  her  will  fhe  fays,     I  leave  my  jewels* 
"  plate,  pictures,  medals^  furniture^  to  my  two  executors,  tO 
be  equally  divided." 

In  the  laft  claufe  of  the  will  fhe  fays,  "  Creating  St,  Marfs 
and  Creating  Si*  OlaveSy  I  make  liable  io  all  debts  I  have  con^ 
tracled  Cmce  1735,  notes  or  bonds,  if  any,  and  what  remains 
to  be  paid  to  Mary  Dove,  fpinfter,  after  the  Creatings  arc 
«  fold." 

Lord  Chancellor, 

A  principal  queftion  Is,  Whether  the  debts  and  legacies 
fhould  be  paid  out  of  Sir  Jchii  Bridgman^s  eftate  for  life. 

Notwithftanding  the  inaccuracy  of  the  will,  which  is  drawn 
by  herfelf,  her  intention  appears  to  me  to  charge  the  legacies 
upon  the  Clifton  lands^  but  not  fo  as  to  exhauft  all  the  profits  of 
the  eftate  for  life. 

What  colour  is  there  to  fay,  that  this  creates  a  condition 
on  Sir  John  Bridgmaiiy  that  he  fnall  take  nothing  but  upon 
paying. 

Indeed  it  would  be  a  flrange  thing  to  give  an  eftate, for  life  to 
a  perfon  of  70  years  of  age,  on  condition  to  pay  legacies  of 
2600  /.  out  of  an  ellate  of  600  /.  per  annum. 

By  the  latter  words,  there  is  a  plain  charge  in  the  will  upon 
thefe  lands,  and  therefore  Sir  John  Bridgman^  as  tenant  for 
life,  is  obliged  only  to  keep  down  the  intereft,  if  the  principal 
is  not  difcharged  ( i )  j  butif  difcharged,  to  pay  one  third  there- 
of, and  the  reverfioner  the  other  two  thirds  (2). 

The  next  queftion  is  relating  to  the  perfonal  eftate. 

In  all  claufes  with  refpedl  to  provifions  for  payment  of  debts, 
they  relate  to  the  time  of  the  death  of  the  teftator,  in  order  to 
make  a  more  honcit  and  faithful  provifion  for  payment  of 
debts. 

*  If  it  had  been  all  debts  that  I  owe,  ftill  it  would  be  extended 
to  the  time  of  her  death  ;  the  words  here  are,  which  I  have  con- 
tragedy  have  contraded  muft  be  conftrued fiall  contradl. 

I  know  of  no  authority  where  the  words,  I  make  my  real 
eftate  liable  to  pay  my  debts,  will  exempt  the  perfonal  eftate 
without  any  fpecial  exemption  of  perfonal  eftate  (3)  :  nor  has  . 
iht  court  ever  faid,  that  perfonal  eftate  ftiall  be  applied  only  to 


pay'iegacies, 


ies,  and  r.ot  the  debts, 


(1)  Vide  Partridge  v.  Pazvht,    ante  I 

vol.  ^67. 

(2)  His  Lcrdfhip  decreed,  that  the 
legacies  were  a  general  charge  upon  the 
Ci'ftcn  dilate  to  be  raifed  by  lale  or  mort- 
gage :  that  the  pJaiiuift"  Sir  y.  Bri,Ig- 
mcin  Ihould  keep  dovva  th?  ijiterc/l  of  fo 
rj)uch  of  the  f:id  legacies,  as  jhould  r.ot  he 
fnfisf'd  by  the  ferjoncd  ejlate  ;  that  the 
f  fincipal  lliould  be  raiicd  by  falc  or  mort- 
gage >  and  in  cafe  the  fame  fhould  be 
jailed  by  mortgage,  then  the  plaintiff  Sir 


J.  Bridgmnn  fnould  keep  down  the 
intcreft  during  his  life;  butif  hy  fak, 
then  the  furplus  monies,  afterpayment 
of  the  faid  legacies,  ftiould  be  inverted  in 
the  purchafe  of  lands  to  be  fettled  to  the 
ufes  in  the  will.  R  g.  Lib.  J.  1744.  fol. 
146.  Vtdc  RoT.vdl  v.  IValley,  1  Cha.  Rep. 
221.  Ballet  \.  i. p. -anger y  Prcc^Cha,6z, 
Fern  J  v.  Fancy,    i  Fef.  428. 

(3)  See  Gaton  v.  Ha7icock,  ante  2  vol. 
439.  note.  li'alUr  v.  Jackfon,  ibid.  625. 

note. 

Nor 
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Nor  will  making  a  particular  eftate  in  land  liable  to  pay  debts  Bridgman  v. 
exonerate  the  perfonal  eftate,  becaufe  it  is  the  natural  fund  for  ^o^^' 
payment  of  debts. 

Suppofe  a  man  devifes  a  real  eftate  liable  to  the  payment  of 
debts,  and,  fubjedl  to  thofe  debts,  gives  it  over  to  another,  or 
what  remains  after  payment  of  debts,  which  is  all  one  ;  if  there 
are  not  cxprefs  words  to  exempt  the  perfonal  eftaie,  it  fhall  be 
firft  applied,  and  I  am  of  opinion  that  the  refidue  of  the  perfonal 
eftate  here  ought  hrft  to  be  applied  in  exoneration. 

The  laft  queftion  is  upon  the  devife  of  the  jewels,  plate,  pic- 
tures, medals^  furfuture, 

Mr.  Clarke,  for  the  executors,  has  infifted  that  under  the 
v:ox6.fur?nturc^  books  will  pafs,  and  that  under  the  word  medals^ 
pieces  of  current  coin  kept  with  them  will  pafs. 

If  current  coin  are  curious  pieces,  and  kept  with  medals,  I  am  Where  current 
of  opinion,  notwithftanding  tliey  are  current  coin,  yet,  as  they  aad^kepTwfth' 
are  kept  with  medals,  they  will  pafs  as  fach,  for  even  medals  medals,  it  will 
themfclves  were  once  current  coin.  v^^^  as  fuck. 

Eut,  as  I  am  at  prefent  advlfed,  I  am  clearly  of  opinion,  that  A  library  of 

a  library  of  books  will  not  pafs  as  furjilturs  ( i ).  will  not 

■«T      J        •  if  -11-        -11        r         pafs  35  furniture, 

JNor  does  it  operate  at  ail  on  my  mmd,  that  it  will  pals  as 
furniture,  becaufe  it  is  a  fmall  library  \  for  moft  commonly  great 
libraries  are  more  often  put  up  as  ornaments,  and  Icfs  accurately 
chofen,  than  fmall  ones. 

As  to  the  cafe  which  has  been  cited  of  the  Duhe  of  Bean/art 
verfus  Lerd  Diindonald  and  the  Dutchefs  of  Beaufort  his  luife, 
2  rem.  739.  there  was  very  little  oppofition,  being  betv/een  a 
mother  and  fon,  and  I  lay  no  ftrefs  upon  it. 

But  I  take  it  too  it  has  been  determined  that  a  library  of     [  203  ] 
books  will  not  pafs  as  furniture ;  and  his  Lordfliip  decreed  ac- 
cordingly (2), 

(0  So  Kelly  V.  Powlet.  Jmk  605.    (2)  Reg.  Lib.  A.  1744.  fol.  146. 

Bajfet  verfus  Bajfet.,  December        1744.  Cafe  66. 

Lord  Chancellor,  8Vin.  Ab.  8^. 

THE  bill  was  brought  by  a  pofthumous  child  to  have  an  pi.  12.S.  C.  ' 
account  taken  of  the  clear  rents  of  the  father's  eftate  l?f """T 

py  ,  ,       .  child  barn  attcr 

John  tendarvis  Bajfet,  the  next  rent- 

day  had  incurred 

after  the  death  of  his  father,  is  u-:der  the  to  ii  W.  3.  intlded  to  the  Intermediite  profits  of  the 
lands  fcctled  as  well  as  the  lands  themfclves. 

The  difputes  are  both  in  regard  to  the  real  and  perfonal 
eftate  ;  I  will  take  them  in  their  order. 
Firft,  As  to  the  real  eftate. 

The  queftion  relating  to  the  eftate  of  John  Pendarvis  Bnjjet  h 
this  ;  the  plaintilT,  now  an  infant,  is  a  pofthumous  fon  and  heir, 
for  the  father  died,  and  left  liis  wife  enhent  of  him  :  the  real 
eftate  confifts  of  diftcrciit  p.n  rs  and  under  different  interefts ; 
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Basset  V."  of  fomc  fmall  parts  the  father  was  feifed  in  fee  ;  the  greateft 
ASSET,  p^^^  included  under  a  fettlement,  which  was  to  the  father  for 
life,  then  to  fecure  a  rent-charge  of  800  /.  a  year  to  his  wife  for 
a  jointure,  remainder  to  truftees  during  the  Hfe  of  the  father  to 
preferve  contingent  remainders,  remainder  to  the  firft  and  every 
other  fon  of  John  Fendarvis  Bajfet^  remainder  to  the  defendant 
the  brother  of  John  Pendarvis  Bajfet. 

The  plaintiff  was  born  after  the  next  rent-day  had  incurred 
after  the  death  of  his  father. 

It  has  been  infifted  by  his  counfel  he  had  a  right  to  enter,  and 
was  intitled  to  the  rents  in  the  intermediate  time. 

The  determination  of  this  point  will  depend  on  10  ^  1 1  W.^* 
c.  16.  which  is  to  enable  pofthumous  children  to  take  eftates 
as  if  horn  in  their  father's  life -time, 

'The  mi  [chief  intended  to  he  remedied  hy  the  aEly    Whereas  It  often 
happens  that,  by  marriage  and  other  fettlements,  eftates  are 
*^  limited  in  remainder  to  the  ufe  of  the  fons  and  daughters,  the 
iffue  of  fuch  marriage,  with  remainder^  over,  without  limiting 
an  ejlate  to  truflees  to  preferve  the  contingent  remainders  limited  to 
fuch  fons  and  daughters  i  by  v/hich  means  fuch  fons  and  daugh- 
**  ters,  if  they  happen  to  be  born  after  the  deceafe  of  their  fa- 
"  ther,  are  iri  danger  to  be  defeated  of  their  remainder  by  the 
f  204  ]         ntyX  in  remainder  after  them,  and  left  unprovided  for  by  fuch 
fettlements,  contrary  to  the  intent  of  the  p2.rties  that  made 
thofe  fettlements. 

The  provfton,  be  it  cna£led,  that  where  any  eftate  already- 
is,  or  fhall  hereafter  by  any  marriage  or  other  fettlement 
be  limited  in  remainder  to,  or  to  the  ufe  of  the  firft  or  other 
fon  or  fons  of  the  body  of  any  perfon  lawfully  begotten, 
with  any  remainder  or  remainders  over,  to,  or  to  the  ufe 
of  any  other  perfon  or  perfons,  or  in  remainder  to,  or  to 
*^  the  ufe  of  a  daughter  or  daughters  lawfully  begotten,  \vith 
any  remainder  or  remainders  to  any  other  perfon  or  perfons, 
that  any  other  fon  or  fons,  or  daughter  or  daughters  of  fuch  per- 
fon  or  perfons  lawfully  begotten,  or  to  be  begotten,  that 
"  fhall  be  born  after  the  deceafe  of  his,  her,  or  their  father, 
"  fliall  and  niay^  by  virtue  of  fuch  fettlement,  take  fuch  eftate 
fo  limited  to  the  firft  and  other  fons,  or  to  the  daughter  or 
daughters,  in  the  fame  manner  as  if  horn  in  the  life-time  of 
his^  her,  or  their  father^  although  there  floall  happen  no  efate  to 
he  limited  to  trufeos  after  the  deceafe  of  the  father  to  preferve  the 
^  contingent  remainders  to  fuch  after-born  fon  or  fonsy  daughter  or 
*'  daughters,  until  he,  flie,  or  they  come or  are  born,  to 
**  take  the  fame." 

It  has  been  infifted  on  the  part  of  the  defendant,  the  mifchief 
Was  only  the  difability  of  the  after-born  child  to  take  the  eftate, 
becaufe  according  to  Archer^  cafe,  i  Co,  66.  h,  every  re- 
mainder muft  veft  eo  infante  the  particular  eftate  determines,  and 
that  Reeve  verfus  Long^  3  Lev,  408.  was  adjudged  upon  this 
principle. 

There  is  no  notice  taken  in  the  a<5l  of  parliament  of  the  cafe 


©f  Btrieve  verfus  L(.n^, 


But 
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fiuti  am  of  opinion  this  was  not  the  fmgle  motive  of  the  a8:,    Basszt  v. 
for  the  legiflature  intended  intirely  to  remedy  the  mifchief ;  the  Bassxt. 
fon  before  loft  the  whole  eftate,  the  profits  from  the  death  of  his 
father,  and  all  the  fubfequent  profits. 

This  to  be  f>ire  was  quite  contrary  to  the  Intention  of  the 
parties,  efpecially  in  marriage-fettlements,  for  they  could  never 
intend  it  fhould  go,  even  perhaps  to  a  remote  remainder- 
man ;  therefore  the  a£l  of  parliament  intended  to  remedy  both, 
and  the  very  title  itfelf  exprefles  it  fo,  as  if  horn  in  the  father^s 
life-time* 

What  is  the  recital  ?  Are  in  danger  t&  he  defeated  of  their  r^- 
mainder. 

This  is  a  general  expreflion,  and  Includes  both  the  lofles,  the 
being  precluded  of  the  eftate,  and  l>kewife  of  the  profits. 

Therefore  this  a6l  of  parliament  ought  not  to  be  taken  fo 
narrow  as  the  defendant's  counfel  would  have  it. 

*But  allow  it  to  be  fo,  if  the  enadling  words  can  take  it  in  Enaaing  worit, 
they  fiiall  be  extended  for  that  purpofe,  though  the  preamble  ^^^^J^^^^j^ 
does  not  warrant  it  (i)  j  and  innumerable  inftances  of  this  kind  ihaiibe  cxtendm 
are  in  the  law-books.  that  p^r. 

fofe,  thougA 
the  preamble  to  the  llatute  does  not  warrant  ItU 


Next  as  to  the  provifion  of  the  a£l:,  the  words  are  fo  plain 
that  it  is  impolTible  to  put  any  other  conftrudlion  ;  nay.  It 
would  be  repealing  the  a£l  to  fay,  that  the  after-born  fon  fliould 
not  take  the  profits ;  for  if  he  does  not  take  the  profits,  he 
does  not  take  in  fuch  manner  as  if  born  in  the  life-time  of  his 
father. 

The  queftion  to  be  afked  upon  this,  is,  how  would  he  have 
taken  the  efate  if  born  in  the  life-time  of  the  father  ?  and  the 
obvious  and  natural  aniwer  would  be,  why  from  his  death. 

How  then  will  he  take  the  profits,  if  not  born  in  the  life^* 
time  of  his  father  ? 

Why  likewife  from  his  death. 

It  has  been  infifted  by  the  Solicitor  General,  that  In  the  cafe 
of  difcents  upon  the  heir,  he  muft  be  inejfe  \  and  that  there  are  a 
great  many  cafes  that  fay,  a  new  a6l  of  parliament  fhall  be  con- 
ftrued  according  to  the  rules  of  the  common  law. 

But  that  is,  where  the  conftru6lion  can  be  confiftent  with  the. 
words  of  the  aft. 

There  might  have  been  fome  grounds  for  this  if  the  zEk.  had 
faid,  he  (hall  take  as  a  fon  by  difcent  at  common  law,  which,  if 
the  legiflature  had  intended  it  here,  might  as  well  have  been  in- 
ferted  as  the  prefent  words. 

The  next  words  In  the  provifion  are,  although  there Jtjall happen 
no  efate  to  be  limited  to  trnjiees  after  the  deccafe  of  the  father  to  pre* 
ferve  the  contingent  remainders  to  fuch  after-born  fon^  ts'c* 

The  like  words  are  in  the  preamble. 


(i)  fide  ante  1  vok  1S2.  note. 


The 
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^Basse  ^        The  leglflature  intended  to  put  it  in  the  fame  way,  as  if  there 
ASSET.     j^^^  ^^^^^  truftees  to  preferve  conting'ent  remainders  to  an  after* 
born  fon. 

There  can  be  no  doubt  but  according  to  the  ufual  courfe  of 
conveyancing  the  profits  mighi;  have  belonged  to  the  pofthumous 
child. 

In  BridgemaTt^s  Conveyancer y  foL  30 J.  *^  In  cafe  the  faid  7'- 
«^  (the  wife)  {liall  happen  to  be  enilent  with  child  by  the  faid 
"  J,  B,  (the  hulband)  at  the  time  of  his  death,  to  the  ule  and 
[  2q6  ]    «  behoof  of  the  faid  J.  (and  the  two  truftees  under  the  fcttle- 

ment)  and  their  heirs,  until  the  faid  J,  fhall  be  of  fuch  child 

delivered,  or  die,  which  Oiall  firft  happen,  in  truft  for  the  be- 
«  nefit  of  fuch  child, 

Thefe  words  make  the  mother  a  truftee  throughout  of  the 
profits  for  the  aftjer-born  fon,  and  by  the  v/ords  of  reference,  the 
after-born  child  is  intitled. 

An  obje£iion  has  been  ftarted,  that  there  muft  be  a  tenant  of 
the  freehold,  therefore  the  uncle  muft  take,  becaufe,  if  trejpnfs 
was  committed,  there  muft  be  fome  perfon  intitled  to  bring  an 
a6lion,  that  the  uncle  is  feifed,  and  how  can  the  profits  be  takeu 
from  him. 

Perhaps  in  this  court  it  is  not  neceflary  to  determine  it,  for 
I  can  come  at  them  another  way,  and  Ihould  not  fcruple  to 
€lo  it. 

According  to  the  do£lrlne  in  the  Pr/W'scafe,  8  Co,  an  eftate- 
may  ceafe  and  revive  again. 

So  here  this  may  diveft  on  the  death  of  the  father,  and  veil 
on  the  birth  of  the  fon. 

'riiere  is  no  fort  of  difficulty :  as  in  the  cafe  of  a  bargain  and 
falc  iiirolicd  wlicn  the  eftate  vefts  by  relation  in  the  bargainee 
from  the  time  of  the  execution  of  the  deed. 

'l^iis  acl  of  parliament  has  in  my  opinion  eftopped  every 
body  from  faying  he  was  not  born  in  the  Hfe-time  of  his 
fvither. 

Suppofe  ejectment  brought  by  the  fon,  and  thedemlfe  laid 
from  the  death  of  the  father,  how  could  the  defendant  have 
excepted  to  it  *,  for  if  he  laid  his  demife  upon  the  day  after  the 
death  of  the  father,  then  it  would  have  turned  upon  the  conftruc-* 
tion  of  this  a6l  ;  and  the  demife  being  only  a  form  of  proceed- 
\\\[^  to  bring  the  title  in  queftion,  the  defendant  in  ejeftment 
mulL  luive  confefled  leafe,  entry  and  oufter:  or  otherwife  an 
infant  could  not  bring  an  ejedment  if  it  were  confidered  as  a 
.real  acfion. 

)Ut  fuppofe  tlie  point  is  againft  him  at  law,  yet  I  am  of 


i  his  ccui 


would confiJcr  QpJi^jou  thls  court  would  confuler  the  uncle  as  a  receiver  or  a 
J^c.^ver truitee  for  the  after-born  fon,  in  like  manner  as  they  would 


truftec  forth-  coufidcr  t;ruftees  to  preferve  contingent  remainders,  and  the 
eveTftT^^^"*    words  of  the  ad  warrant  tuls. 

U»ri>oh!tfgiin.l  This  court  confulcrs  every  perfon  who  enters  upon  the  eftate 
lii;n    ^v.  ,    of       infant  as  a  guardian  and  receiver  for  him. 

There  are  feveral  cafes,  where  in  confequence  of  an  a£l:  of 
parUameiit  this  court  will  interfere, 

'  As 


in  the  Time  of  Lord  Chancellor  Hardwicke.  207 

As  where  a  new  a£l  of  parliament  is  made  to  alter  the  law,  ^g^^'"* 

and  the  judges  are  formal  in  adhering  to  rules  of  law,  and  will 
not  conftrue  according  to  the  words  and  intention  of  the  aa,  ^^^^^^j^^.^f 
there  this  court  will  take  it  up,  and  will  give  remedy  here,  ^ade  to  altex 
though  it  is  the  bufinefs  of  judges  to  mould  their  practice  fo  as  ^^^J^^*'^^*^ 
to  make  it  conformable  to  the  legiflature.  judges  to^mouM 

their  praftice  fo  as  to  renderit  conformable  to  the  IciiiflaCwc* 

It  Is  true  the  mod  common  way  is  to  give  a  legal  remedy ; 
but  to  inftance  in  a6ts  relating  to  papifts*  eftates,  the  court 
have  given  remedy  here,  therefore  I  am  of  opinion  that  the  in- 
termediate profits  of  the  fettled  eftate  muft  be  accounted  for  to 
the  fon. 

As  to  the  profits  of  the  eftate  defcended,  they  muft  be  ac-  The  profits  of 
counted  for  only  from  the  birth  of  the  plaintift  (i).  fceVdedl^^e  the 

polthumous  child's  from  his  birth  only* 

The  other  queftlon  relates  to  the  perfonal  eftate,  as  to  the  fum  A  legacy  of 
of  800/.  that  belonged  to  Mrs.  Elizabeth  Bajfety  given  by  the  I^e's^^^^^Ic 
grandfather  of  the  plaintiff  Francis  Bajfet  by  way  of  general  lega-  at  21  ormar- 
cv»  to  be  paid  at  twenty-one  or  marriage,  charcjed  upon  a  mixed  charged 

r'     1         1  1       J        I1  r       1     n.  o         a  ^  mixed  fund 

fund  partly  real  and  partly  perlonal  eltate.  p^^tiy  Zealand 

partly  perfonal 

eftate;  fie  died  before  zz,  and  unmarried.  A%  ajffefs  ere  admit  tfd,  thh  court  <wiU  not  grant  an  ivjun^ion 
to  jlay  the  proceedings  in  the  ecekjiafiical  court  for  ths  r&co=very  of  the  legacy^  at  they  ba%'e  a  proper  jurif- 
dl^ion  for  legacies  charged  on  perfonal  eftate. 

She  died  before  twenty^one  and  unmarried. 

As  aflets  are  admitted  here,  and  as  there  has  been  no  deter- 
mination, that  where  the  perfonal  eftate  is  deficient,  the  real 
eftate  (liall  be  applied,  I  will  not  dire61:  it  now  (2).  Vide  Jen^ 
nings  verfus  Looks^  2  P.  Wms,  276,  and  T^he  Duke  of  Chandos  \ 
verfus  Talbot,  2  P.  IV 7ns ^  60 1 ,  6  n . 

Will  this  court  grant  an  injunction,  to  ftay  the  proceedings 
In  the  ecclefiaftical  court  for  the  recovery  of  the  legacy? 

Certainly  not,  as  it  is  a  proper  jurifdi6lion  for  legacies  charged 
on  perfonal  eftate. 

It  muft  go  to  the  reprefentative  of  Elizabeth  Bajfet^  and  be 
paid  out  of  the  perfonal  eftate. 

December  the  1 8th,  1 744. 

Lord  Chancellor, 

I  had  not  time  yefterday  to  confider  the  cafe  of  Bajfet  verfus 
Bajfet  fo  well  as  I  fhould  have  done,  but  fpoke  chiefly  from  my 
memory,  and  therefore  as  I  faw  feveral  gentlemen  yefterday  take    [  208  J 
notes,  1  think  proper  to  mention  what  in  my  opinion  is  very 
materia],  that  they  may  add  it  to  the  cafe. 


(l)  Vide  Har.  Co  Lift.  II.  note  4. 
Coodtitle  \,  Neivmanj  3  Wilj\  526. 


(2)  Sed  'Vide  Proivfe  v.  Abingdon,  ante 
I  vol.  482, 

Before 


10  8  CASES  Argued  and  Determined 

BA*sE-f  V.       Before  the  making  of  lo  ^  ii  W.  3.  the  conflant  method 
Basset.     p£  ^jj  fkilful  Conveyancers  was  to  l^ifert  a  lirnitation  to  preferve 
^^TiTV^^^zil  ^^^^  contingent  remainders  to  pofthumous  children, 

fkilful  convey- 
ancers inferted  a  iimiratlon  to  preferve  the  contingent  remainders  to  pofthttmous  children,  hni  fince  the 
ftasut«  they  have  left  it  out  5  which  ihews  thair  umforu  opinion  that  this  aft  of  parliament  carries  th© 
iij-tej:iii«diate  proiits  as  vvell  as  the  eftate. 

Sometimes  the  limitations  were  made  to  the  mother,  fome- 
times  to  a  truftee  for  the  benefit  of  the  child  when  born. 

Ever  Once  this  flatute,  all  fkilful  conveyancers  have  left  it 
cut  (i).  And  this  is  a  ftrong  circumftance  to  fhew  the  uniform 
opinion  of  eminent  conveyancers,  that  this  a6fc  of  parliament 
carried  the  intermediate  profits  as  well  as  the  eftate. 

If  they  thought  there  had  been  any  doubt,  they  would  not 
liave  left  it  out,  becaufe  it  would  be  of  confequence,  where  the 
cftates  are  large,  for  if  half  a  year  fhould  be  incurred,  it  might 
be  the  odds  of  5000/.  to  the  pofthumous  child. 
Th?  ^raaice  of     The  uniform  opinion  and  pra6lice  of  eminent  conveyancers  has 
eminent  con-    ^Iwavs  had  great  regard  paid  to  it  by  all  courts  of  iuftice  ;  and 

X'eyancers  has  ^       .     o ,      ^  .        ^  ^ 

always  bad  as  1  havc  mentioned  upon  other  occafions,  the  caie  of  the 
great  regard  paid  Coufjtefs  of  Radnor  vcrfus  Vafidebendy,  Shonver^s  Pari,  Cafes  69* 
couno^f  juftUe,  determined  on  the  point  of  dower  entirely  from  the  opinioa 
and  the  point  of  of  conveyancers  upon  that  head. 

<iower  in  the 

Ccufjfe/s  cf  Radnor  v.  Vand^bendy  was  determined  intirelj'  from  their  opiiyon* 


Cafe  67.      Jfbky  verfus  Pococky  amongfi  the  Caufe  PeiitlonSy  December  19, 

J  744. 


An  executor      T\  ^      Barfifey  by  his  will  devifes  the  refidue  of  his  eftate 

<Mjght  to  pi) 
that  creditor 


Jh'^^^di'ur^  j^/I  between  tliQ  Kingfcots  and  Pococks  \  the  plaintiff"  y^V^-jy 

fidi  who  ufe^s  married  one  of  iht  Pocccksy  tht  King f cots  brought  the  firft  biil 

thefirildni-  againft  Barnfef^  executor  for  an  account,  and  obtained  a  final 

^"^""aio/Viaw  '^'^cree  ;  then  Afiley  brought  the  fecond  bill  againft  the  executor 

jie  wijo  obtain/  of  i?^7r;y?9's  executor. 

^the  ririt  jadg- 

•jiKHt  /hjll  be  preferred;  otherwife  as  to  legatees,  for  as  there  Is  no  priority  in  legacies,  an  executor 
ihculd  f -ly  them  ^c:ri  pr^ffu, 

^  petition  is  now  preferred  by  Jf:!ey,  who  is  nititled  to  a 
diftribution  under  Barnfey%  will,  for  fourteen  hundred  pounds, 
10  be  paid  him  out  of  a  fum  of  money  placed  in  the  Bank  to 
the  credit  of  this  caufe. 
X  2(-Q  1      l-^oi'-D  Chancellor, 

^      ^  Suppofe  two  creditors  at  large  of  the  firft  teilator 

and  one  brings  a  bill  before  the  other,  and  obtains  a  final  decree, 
and  a  report  of  the  Mafter,  and  that  report  has  been  confirmed, 
and  then  the  other  brings  a  bill  and  obtains  a  final  decree,  and  his 
demand  is  confirmed    to  be  fure  the  executor  ought  to  have 

paid 


in  the  Time  of  Lord  Chancellor  Hardwickb. 
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pM  the  firft  who  had  ufed  the  firft  diligence  ;  fo  in  the  cafe  of 
an  zCtldn  at  law,  the  creditor  who  obtains  the  firfl;  judgment 
(hall  be  preferred. 

But  this  is  not  the  prefent  cafe,  for  the  perfons  here  are  not 
creditors  of  the  firft  teftator  but  legatees  under  his  will ;  and 
therefore  Pocock,  the  executor  of  Barnjleyy  fhould  have  paid 
them  pari  pajfti  in  his  life-time,  for  there  is  no  priority  in 
legacies  (i). 

(i)  Decreed,  that  the  faid  fum  of  proportion  to  their  refpe<5live  demands, 
1430/.  be  divided  between  theparties  in    Reg,  Lib,  A.  1744.  fol.  63. 


Robin/on  wtx^ut  Litton ^  December  la,  1 744.  Cafe  68. 

TH  E  father  of  the  plaintiffs  and  defendant,  by  his  will 
devifed  to  the  defendant,  his  fon  John  Robmfon  Litton^  8 Vim  475^.*  ^' 
*'  the  lands  upon  which  the  queftion  arifes,  to  him  and  his  pi-  16. 
"  heirs  for  ever,  and  in  cafe  he  fhould  not  live  to  twerty-one,  ^^Vjsfonlia^'^^ 
and  die  without  iffue,  he  gave  the  lands  to  his  daughters  his  heirs,  but  ia 
*^  (who  are  the  plaintiffs)  with  feveral  remainders  over;  then  cafehefhouid 
«  he  goes  on,  and  fays,  my  will  is,  in  cafe  my  fon  fhall  not  (i  ),  "nd  diet^thout 
*'  attain  twenty-one,  my  eftate  fiiall  be  fold,  and  the  money  di-  iffue,  then  he 
"  vided  among  my  daughters,  for  an  augmentation  of  their  s^^" '^^^^^"'^^ 
fortunes,  and  gave  to  his  daughters  10,000/.  befides."  andS!'rhly 

.  ,  Ihould  ba  foid, 

and  tnt  money  divided  among  the  daughters  :  thq  fon,  who  wants  three  quarters  of  a  year  pf  21,  in- 
tended cutting  down  3000/.  worth  of  ti.nber;  the  daughters  bring  a  bill  to  ftay  wjfte  :  T^he  court  ef 
•pinion,  they  are  inUtled  to  an  i'ljunclioriy  as  it  is  purfuing  the  tejiators  intentiitii  atd preferring  tbt  value 
*f  the  ejlatei  intended  to  go  to  the  daughtsrs. 


The  eftate  which  came  to  the  fon  by  fettlcment,  was  between 
three  and  four  thoufand  pounds  a  year. 

The  fon,  who  wants  about  three  quarters  of  a  year  of  coming 
of  age,  intends  cutting  down  three  thoufand  pounds  worth  oi 
timber  off  the  eftate. 

(i)  This  part  of  the  cafe  is  difTerently  will  ;  but  he  infilled,  that  he  vv2s  enti- 

reported  in  8         475.  It  appears  trom  tied  to  the  f e:: Jvnplc^  (\ih]eR  to  be  dt*- 

^*i-'g»  Lib,  B.  1743.    fol.  47       that  the  fe;itcd  upon  the  aforej"!^iid  contingency  j 

plaintiffs  in  thiscaufe  (the  daughiers  of  and  as  the  lame  might  never  happen,  ih? 

the  teftator)  jby  their  counjeJ  aih'gejj  plaintiffs  had  no  right  to  reiirain  hi  in 

that  they  were  entitled  to  htive  certain  irom  cutting  down  timber.    The  p'ain- 

ellates  of  the  tellator  fold  in  aiigmenta-  tifts  therefore  prayed,  that  an  injuadion 

tion  of  their  fortunes,  if  the  defendant  his  might  be  a  warded.    Ordered  that  ihe; 

Jon  Jhoidd  live  to  attain  his  age  of  2  i  years;  plaintiffs  iTiould  reply  to  the  defendant's 

that  the  defendant  had  threatJicd  to  cut  anfwer,  and  that  ilie  injuni^ion  i]v:iuM 

down  timber  (lee  Qlhfon  v.  Smith,  ante  be  awarded  unril  the  hearing.  Nore, 

2  vol.  i8z.    Anon.         4S5,)  that  the  the  Editor  has  not   bepjii  -able  to  lea: u 

plaintiffs  had  thereupon  hied  their  bid  wheiher  (he  injandidn  was  made  per- 

for  a«  injuadion  ;  that  the  defendant  petual  he  has  nut  me:  vvl'.h       decree  _ 

had  put  in  his  anfwer,  and  had  thereby  the  K^<^iuer's  book, 
adinittcd  the  devife  ni  the  laid  teitator's 


CASES  Argued  and  Determined 


KoBiNsoN  V.       The  bill  Is  brought  by  the  daughters  amicably,  for  an  Injunc- 
iTTow.      ^Jq^  wafte,  and  in  order  to  have  the  opinion  of  the  court 

on  this  point,  whether  the  defendant  had  a  right  to  cut  down  the 
timber. 

I        J        Lord  Chancellor, 

If  the  defendant  has  a  legal  right,  and  there  are  no  equitable 
circumftances  to  reftrain  him ;  I  fhall  not  do  it. 

But  though  he  may  have  a  legal  right,  yet  if  there  are  equi- 
table circumftances  he  may  be  reftrained,  and  it  is  not  proper  for 
me  to  give  a  libenty  in  doubtful  cafes. 

As  to  the  intention  of  the  teftator,  he  certainly  had  not  the 
leaft  thought  that  the  fon,  before  his  age  of  21,  fhould  fell  all 
the  timber  upon  the  eftate. 

The  inheritance  is  conftituted  of  the  land  and  timber  upon 
it,  and  that  is  devifed  to  be  fold  for  the  benefit  of  his  daughters. 

The  intent  was  to  give  the  value  of  the  eftate  at  the  time  it 
was  devifed. 

A  perfon  having  meadow  ground  might  as  well  pake  it 
arable.. 

What  is  the  will  ? 

The  claufes  muft  be  conftrued  as  if  they  were  in  one  and  the 
fame  claufe. 

Suppofe  the,laft  claufe  had  been  firft,  the  defendant  would 
have  been  confidered  as  a  truftee  of  ihe  inheritance  for  the  be- 
nefit of  the  daughters  ;  and  that  is  the  point  I  ihall  ground  the 
injunftion  upon  to  ftay  wafte. 

This  court  lias  gone  greater  lengths  to  ftay  wafte  than  the 
courts  of  law  have  in  giving  actions,  or  granting  prohibitions- 
againft  It, 

Tenant  for  life  As  where  there  is  tenant  for  life,  remainder  for  life,  remain- 
f ^^"^'^•tdr T^^*  der  infee  (i )  ;  fo  where  there  is  tenant  for  life  fubjecl  to  wafte, 
liTdifpunifh-  remainder  for  life  difpunilhable  for  wafte,  remainder  in  fee,  the 
able  for  wafte,  court  M'iU  not  fufFcr  an  agreement  between  tlie  two  tenants  for- 
f^r^tht'c  u'  ^'^^  commit  wafte,  to  take  place  againft  the  remainder-man, 
will  not\uffJr    before  the  time  comes  when  the  fecond  tenant  for  life's  power 

an  agreement      commences  (2}. 
between  two 

tenants  for  life  to  commit  wufte,  to  uike  place  as^kind  the  remainder-man. 

Where  amort-  niorto-ao-ps  and  fecurlties,  where  the  mortgagor  has 

lX,T;tm  been  in  poirelfion,  it  1.  alwav.  granted,  hccaufc  tlie  whole  eftate 
Ic  reftrained,     is  a  fecurity,  bat  the  court  does  it  more  ftrongiy  where  there  is 

becaufethe^      a  truft. 

The  claufe  in  this  will  amounts  to  as  much,  as  if  he  had 
[  2*1 1  1  faid,  I  give  my  eftate  to  m.y  fon  and  his  heirs,  till  twenty-one, 
'  to  receive  the  profits,  then  to  increafe  my  daughters'  portions  *, 
and  here  there  cuuid  be  no  doubt  but  the  court  would  have 
done  it. 


jnhoii  eftate  is 
a  fecuritv 


(O  Pc^ftoell's  Cafe,  i  Roll.  /Ih,  577, 
pi.  13.    Fmrant  v.  LoveUt  723. 


(z)'  So  TV /?<--'. 


Tfnry^  1  Fern.  23. 
2  Frccm.  55.  po/i. 


/  5 


Thfrc 


In  the  Time  o(  Lord  Chancellor  Haidwicki,  ^sir 

There  are  at  this  day  three  forts  of  eftate  in  lands;  the  legal  Rosinsomt, 
cftate,  that  is  the  fee  or  freehold.  Ut  loy. 

Secondly,  The  ufe,    which  by  the  ftatute  draws  the  legal 
eftate  after  it. 

Thirdly,  The  beneficial  intereft. 

How  does  it  ftand  upon  this  devife  ? 

Ther,e  is  an  undoubted  eftate  in  fee  in  the  defendant,  and  he 
may  receive  the  profits  till  twenty-one. 

This  amounts  to  a  devife  of  the  beneficial  intereft  to  him  for 
that  time,  and  it  would  be  very  extraordinary  to  fuffer  him  to 
take  away  a  great  part  of  the  inheritance  of  the  eftate,  which 
was  direded  to  be  fold,  not  for  ftrangers,  but  for  the  benefit  of 
the  daughters  for  their  portions. 

The  father  is  to  judge  of  the  provifion  for  his  children. 

After  giving  the  daughters  10,000/.  he  then  diredls  this  (hall 
go  in  augmentation. 

There  have  been  feveral  cafes  put  which  have  never  been  j^ord  HarJivkkt 
determined,  as  that  of  a  child  in  ventre  fa  mere^  but  always  faid  declared  he 
artruendo.  and  I  fhould  make  no  fcruple  in  fuch  a  cafe  to  irrant  ^'^^'"^ 

'   '      t^-  Icruple  to  grant 

9n  mjundtion.  an  injunction  to 

ftay  wafte  in 

favour  of  a  child  in  ventre  fa  tnerey    though  It  has   been  hitherto  faid  arguendo  only. 

Suppofe  the  cafe  of  an  executory  devife,  as  In  Gorev,  Gore  ( i),  inclinable  to 
I  (hould  doubt  whether  the  heir  at  law  ought  not  to  be  reftrain-  think,;  that  in 

1    r  .    .  n      •       1  •  an  exec^torv  de- 

ed irom  committing  wafte  ni  the  mean  tmie.  vife  tuehcirat 

law  ought  to  b«  reflrained  from  committing  wafte. 

I  am  therefore  of  opinion,  the  Injunclion  ought  to  be  made 
perpetual. 

It  is  purfuing  the  intention  of  the  tcftator,  and  preferving 
the  value  of  the  eftates  intended  to  go  to  his  daughters. 

(i)  2  P.  IF.  28.  S.  C. 


Stamper  verfus  Millar,  February  20,  1 744. 


A 


Cafe.  69 . 


Qu_eftion  in  this  caufe  arofe  upon  2  fettlement  made  upon  Aproviforn  a 

a  marriage,   in  which  there  v^as  a   provifo,    that  one  ^/^JJ^^^^/^^^/^W 

thoufand  pounds  therein  mentioned  Omi!  and  may  be  applied  ,^^_y  fcc^Uii  our: 

and  laid  out  by  the  truftees  in  the  purchafe  of  lands  and  here-  'fy  rruitees 

ditaments,  freehold  or  copyhold.  chJt' of^inds. 


i:ert  to  re  n  M 


f)OW€r  to  lay  out  money  in  lujidy  i^ut  the  original  Intenilon  waSy  it  J/jould  he  corjidered  as  T/to/ifj,  ij  not  iie0eU  : 
iundf  it  ffjailnot  ie  confidcrcd  ai  fuch,  axd  go  to  the  be'v. 

It  has  been  infifted  by  the  plaintiff",  the  heir  at  law  of  the 
covenantor  in  the  fettlement,  that  the  thoufand  pounds  was  at 
all  events  to  be  laid  out  in  land ;  and  though  the  truftees  have^ 
not  done  it,  yet,  that  it  is  to  be  conHdered  in  this  court  as 
land  (1),  and  confequeiuly  he  is  intlikd  to  an  account  from 
the  truiUes'  reprefentatives. 


(i)  V'uie  Gill  dot  v.  GiilJof,  i>oJ}.  2-4. 


ai2 


CASES  Argued  and  Determined 


^Mitx*R^*      Lord  Chancellor, 

iLtAR.  Where  there  is  a  po^Xrer  to  lay  out  money  in  land  under  fome 
particular  circumftances,  but  the  original  intention  was  that  it 
fhould  be  confidered  as  money,  if  it  is  not  a£lually  vefted  in  land, 
it  (h^l  not  be  confidered  as  land,  and  go  to  the  heir. 

The  firll  claufe  under  the  deed  is  a  clear  truft  of  money,  and 
a  complete  direction  of  the  intents  and  purpofes  for  which  it 
was  created. 

All  the  words  in  the  deed,  while  it  is  to  continue  money,  are 
poUtive  and  imperative. 

But  the  provifo  relating  to  the  laying  it  out  in  land  is  only  the 
aforefaid  loooL  Jlmll  or  may  be  applied,  i^c^ 
'^^r^/^  diiFerent  from  the  trufts  of  the  money,  for  there  is  no 

J^J  inaasof  Covenant  upon  the  truRees  to  do  it,  but  begins  with  the  prin^*. 
parliament  have  cipal  fum  of  one  thoufaud  pounds :  and  though  Jljall  or  7nay  in 
^foiutdy Tet  ^  parliament  have  been  conftrued  abfoJutely  (ij,  yet  this 
hfire  they  were    cafe  differs  greatly  from  that. 

inferred  only  to  . 

leave  the  eledion  to  the  truftfes,  either  to  continue  the  looo/.  as  it  was,  in  perlonal  fecuritles# 
«r  call  it  inj  and  lay  it  out  in  land. 

All  the  three  truftees  are  dead,  and  it  is  not  pofhble  to  be 
done  now. 

The  wQ,rds pall  or  may  were  only  inferted  to  leave  the  elec- 
tion to  the  truftees,  whether  they  would,  for  fecuring  the 
I  coo/,  let  it,  continue  as  it  was  already  in  mortgages  or, bonds, 
or  call  it  in  from  thefe  fecurities,  and  lay  it  out  in  land. 
[  213  ]  '-t'he  heir  at  law  is  not  at  all  in  the  confideration  of  the  fettle- 
ment,  and  therefore  appears  to  me  to  be  an  extreme  clear  cafe 
againft  the  plaintiff,  that  the  thoufand  pounds  fettled  by  deed 
is  to  be  confidered  as  money. 

His  Lordihip  difmiflcd  the  plaintiff's  bill,  but  without  cofts. 

(l)  Attorney  General  v.  Locli^  ante  166. 


Cafe  70» 
I  Vef.  17. 


Hearne  v^rfus  Barber,  Fehrtiary  2Zy  1744. 


A Son  of  a  freeman  of  the  city  of  Lo?idon  received  a  fum  of 
money  from  his  father  after  his  marridge,  but  it  did  not 


appear  to  have 


beci 


paid  as  a  portion, 


nor  under  the  father's 


s.c. 

circd 

Some  year«  af. 
tcr  the  niarriage 
rf  the  fyn  of  a 
f.i-'eman  of  the 
city  q(  London f 
the  parents  on 
both  Tides  met, 
and  agreed  ro 
advance  zco/. 

a-picce,  to  lie  by,  till  they  coiild  purchnfa  for  him  rcommilTion  in  the  army.  It  appcar'wg  to  the 
court  to  be  inUr^deJ  ui  a  tnarri::^c  J).,r:ion,  tbej  corfdcred  it  at  an  uai'dnccment,  and  a  bar  to  the  orphanage 
fijare 


hand,  but  it  was  admlued  at  laft,  by  counfel,  that  the  parents 
on  both  fulcs  met,  fomc  years  after  the  marriage,  and  agreed 
to  advance  two  hundred  pounds  a-piece,  to  lie  by,  till  they  could 
purchafe  a  commlirion  in  the  army  for  the  fon. 


(l)  Sec  FjL-jjhier  v.  Jratts^  afrfe  i  vol.  406,  not?  I. 


The 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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The  qucftion  Is,  Whether  this  bars  the  fon  of  the  orphanage 

part  ? 

I  always  took  it,  that  the  cuftom  of  London  relates  to  ad- 
vancement upon  marriage,  and  though  Jud's  Laiv  is  m  general 
terms,  ftill  it  may  be  relative  to  the  portion. 

But  I  do  not  know  whether  the  fa6i:  will  warrant  me  to  fend 
it  to  the  court  of  lord  mayor  and  aldermen,  to  certify  whether 
this  is  fuch  an  advancement  as  is  a  bar  j  for  it  appears  upon  the 
very  face  of  it  to  be  a  marriage  portion,  ?.nd  as  this  is  the  fadt, 
it  certainly  is  an  advancement. 

But  as  to  another  child  of  the  freeman,  the  fums  advanced  to 
him,  as  he  was  not  married,  Is  clearly  no  e.xclu(ion. 

For  Ji/d's  Law,  which  was  an  adt  of  common  council,  in  ^^f^^^^^^* 
the  time  of  King  Henry  the  Sixth,  does  not  make  It  a  bar,  un-  ^tofcom^n 
iefs  It  was  an  advancement  upon  marriage,  for  the  only  doubt  council  in  f/^a  r^? 
upon  that  law  is,  whether  an  advancement  to  a  child  either  be-      ^^^"^  «'«is> 

-  r        1  •  •       1  ^'■'^^^  ^^^^  make 

tore,  or  alter  the  marriage,  is  a  bar.  it  a  bar,  uAUfs 

ll  was  an  advancement  uppn  mau'iage  (i). 

The  difficulty  I  (liould  have  been  under  was  this,  had  not 
the  fa6i  been  (as^  it  is  now  admitted  by  the  counfel  on  both 
fides)  whether,  fuppofing  a  freeman  of  London  advances  fums  of 
money  at  different  times,  and  none  of  them  appear  under  the 
father's  hand  to  be  advanced  upon  the  marriage,  this  would  be 
a  bar  to  the  child's  claiming  his  orphanage  part. 

^Lofd  Hard%uf£ke  feemed  to  make  a  dv^ubt  at  firft,  whether  the  The  father  be- 
child,  advanced  by  the  father,  mufl  not  brino- the  part  of  th^.  mgdeadin- 
orphanage  lhare  he  received  in  his  fati.er  s  afe-iime  into  the  ind  ied  to  his 
teftamentary  part  (the  father  being  dead  Inteilate    before  he  whole  fhau-  of 
can  be  intitled  to  a  fliare  under  the  ftatute  of  diftributions,  teuamenuiy 

part  wi.xirut 

bringuig  intp  hotchpot  the  money  he  received  in  advancement. 

But  upon  the  hardflnip  of  It,  as  it  would  in  effedl  be  excluding    [  *2  i4  J 
him  from  receiving  any  thing  from  his  father,  his  Lordfhip  held, 
that  he  would  be  intitled  to  his  whole  fliare  cf  the  teftamentary 
part,  withcjut  bringing  into  hot-hpot  the  money  he  received  ia 
advaneenient  in  the  life-time  of  his  father. 

(l)  Humt;  V.  Edivards,  f)oJl.  45 p, 

Bncllgrove  verfus  Bally y  March  11,  1744.  Cafe  71. 

A Bond  for  100/.  was  given  by  one  Spfichnan  to  Sarah  Bailp     q  ^ 
v/hlch  Sarah  Baily  delivered  to  the  defendant,  faying,  m  43^.* 
caf^j  I  die,  it  is  yours,  and  chen  you  have  fomethinjT.  ^-  who  had 

.        ^  £3  a  \,on<i,  for  100  /. 

delivers  it  to  the  defendant,  faying,  in  cafe  I  die  it  Is  yours,  and  then  you  will  hav^Wd^^^^^^ 
death  \l)  ^   ^^^"^  P"^^^        equitable  intereft  of  this  bond  on  the  intellatc'i 

(1)  Vide  Miller  v.  Miller,  3  Cox's  F.  Bkunt  v.  Burtozv,  ^  Bro.  Cha.  R^p  72 
^.356.  note  2.     Ward  v.  Tt^rner,  2  jun.  546.  S.  C.     Tate  v.  Hiikr/,  4 

^CA  43  I.    Htll  V.  Chaman,  2  Bro.  Cha,  Bro.  Cha.  Rep.  286. 
tie^'  612.    HaJ/ill  v.  Tynte,  Amh.  318. 

Vol..  HI.  -  O  r^^^ 
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CA  S  E  S  Argued  and  Determined 


SNEttGROTE       Xhe  plaintiff,  as  admmiflrator  to  Sarah  Baily,  has  brought  this 
V:    .-aiL  .    ^.^     have  the  bond  delivered  up. 

Mr.  Attorney  General,  counfel  for  the  defendant,  cited  Drury 
verfus  Smithy  i  P.  Wms,  404,  and  Jones  verfus  Selby,  Prec,  in 
Chan,  300. 

Lord  Chancellor, 

I  am  fatisfied  upon  the  reafon  of  the  thing,  and  the  cafes 
which  have  been  cited,  that  this  is  a  fufficient  donatio  caufa  mortis 
to  pafs  the  equitable  intereft  of  this  bond  upon  the  inteftate's 
death. 

The  bill  Is  brought,  knovi^Ing  where  the  bond  is,  to  have  the 
defendant  deliver  it  up  to  him. 

The  queftion  is,  Whether  the  plaintiff  is  intitled  to  take  this 
bond  out  of  the  defendant's  cuftody. 
'^ve'cvide^e^of     '^^^^  ^  ^^^^  brought  merely  upon  the  lofs  of  a  bond. 

a'deeTat^i^,*^  You  Cannot  fuc  at  law  without  the  bond ;  for  though  you 
that  Is  loft,  you  m^y  glve  evidence  of  a  deed  at  law  that  is  loft,  yet  you  cannot 
.annotofaboad,  ^£  ^  ^^^^  bccaufc  you  muft  make  a  profert  of  it  (i). 

lor  you  mult  f  J  iir  »         r  ^  n 

reake  a  prcfert       There  IS  no  evidence,  but  the  defendant  s  anfwer,  that  ihe 
has  the  bond  ;  and  by  her  anfwer,  fhe  fets  forth  the  whole  cafe. 

The  queftion  is,  whether  this  bond  is  the  proper  fubje£t  of 
fuch  agift,  efpecially,  confidering  how  far  the  courts  have  gone 
lately  in  affignments  of  chofes  in  aElion, 
[  ^  ^  5  J  ^'"^^  c'^^^t  If  a  chattel  in  poffeffion  had  been  bought  by 
the  inteftate,  and  the  bill  of  fale  taken  in  a  third  perfon's  name 
in  truft,  the  legal  property  would  have  been  in  the  truftee,  and 
only  the  equitable  intereft  in  the  cejluy  que  trtijl,  and  yet,  if  the 
cejiuy  que  trujl  had  delivered  it  over  to  the  defendant,  that  would 
have  been  a  good  gift  donatio  caufa  mortis  as  to  the  equitable 
property. 

This  comes  very  near  the  cafe  of  a  chofe  in  aBion^  and  the 
jcafes  are  fo,  and  that  in  P.  Wms.  particularly  is  in  point  *. 

Therefore  his  Lordftiip  decreed  for  th«  defendant,  and  dif- 
miffed  the  bill,  but  without  cofls. 

(i)  So  Anon,  ante  2  vol.  61.  nOt«  i.  Contra  Totty  v.  Np/bitt,  3  Term  Rep*  15 J. 
in  note. 

*  One  by  will  difpofcs  of  his  perfonal  cftate,  and  aftervrards,  by  parol,  gives  100/. 
bill  to  one,  to  deliver  over  to  his  nephew,  if  the  teftator  fhould  die  of  that  ficknefs} 
fuch  |ift  dacreed  good.    Drur^  v.  S^miihy  I  P.  Wnn,  404. 


Cafe  72.  Cage  verfus  Btdkeley,  March  23,  I744v 

Aplcaofatb-  ^~r^  H I S  Was  a  plea  of  a  foreign  fentence  In  a  commlffary 
reign  fentence  j.      jPrance,  relating  to  the  fame  matters  for  which 

over-ruled,  he-     .  ,  '  o 

ingiuacommif-  tne  bill  was  brought  here. 

fary  court  only, 

that  is  of  a  political  nature,  for  determining  difputes  relating  to  French  adioni.  : 

Lord 


m  the  Time  of  Lofd  Chancellor  Hardwicke. 


Lord  Chancellor, 

It  mutt  be  over-ruled,  for  it  is  the  moft:  proper  cafe  to  (land 
lor  an  anfwer,  with  hberty  to  except,  that  I  ever  met  with ; 
and  the  more  fo,  as  it  is  a  fentence  in  a  commiflary  court  only, 
which  is  of  a  political  nature,  in  order  to  determine  difputes  that 
might  arife  in  relation  to  Frefich  a£lions. 


Pachngtoffs  C^i'iC^  Eajler  Term^  May      I744»  Cafe  73. 

SI  R  Herbert  Pachington^  tenant  for  life,  without  impeach-  S.  C.  5  Ba.  Ab. 

ment  of  wafte,  of  an  eftate  at  Wejiwoody  in  IVorcefterJhire,  ^^i-  pi.  16. 

being  out  of  the  kingdom  ( i ),  his  agent  was  made  defendant  to  fon^b?  teV^t' 

a  bill  brought  to  (lay  wafte  by  Mr.  Pacltngtony  fon  of  Sir  Her^  for  life,  nvnh  • 

hert,  and  firft  tenant  in  tail,  and  has  put  in  an  anfwer.  cutmpeachment 

^  tr  of  'ivajley  yet 

this  court  will 

grant  an  injun£l:ion  to  reftrain  him  from  cutting  down  trees  in  lines  or  avenues,  or  ridings  in  a  park, 

•as  they  are  for  ornament. 

The  motion  now  was,  for  an  injun£lion  to  ftay  Sir  Herbert 
PackingtorCs  agent  from  cutting  down  trees  in  the  park  at 
Wejlwoody  which  are  either  an  ornament^  or  fielter  to  the  man- 
iion  houfe. 

Lord  Chancellor,  [  2i5 

It  might  be  for  the  intereft  of  private  families  if  the  common       ^^t^ion  why 
law  had  not  given  fo  large  a  power  to  tenant  for  life,  ivithout  \^  ^g^^fo 
impeachmefit  of  wnjie  (2),  equal  to  a  tenant  in  fee;  but  the  large  a  power  to 
common  law  thought  it  for  the  intereft  of  the  publick,  as  tim-  ^^^1^^^^^^  ^'|f ' 
ber  might  thereby  circulate  for  (hipping  and  other  ufes.  menrof"Sajie, ' 

was,  for  the  in- 
tereft of  the  public,  as  timber  might  thereby  clrcuUtc  for  fhipplng  and  other  ufes. 

But  this  court  has  reftrained  their  power  greatly,  in  com- 
parifon  of  what  it  was  formerly. 

The  firft  cafe  came  before  Lord  Coivpery  of  Vane  verfus  Lord 
Bernard,  2  Fern.  738.  where  the  defendant  was  reftrained  from 
pulling  down  Raby  Cajlle, 

The  court  has  gone  farther,  and  has  reftrained  fuch  tenant  for 
life  from  cutting  down  timber,  either  for  ornament  or  flielter  of 
the  houfe  *,  and  farther  ftill  in  the  cafe  of  Charlton  verfus  CharU 
ton^  in  extending  it  to  the  cafe  of  a  park. 

There  was,  indeed,  a  difference  of  opinion  between  Lord 
Chancellor  Khig^  and  the  M after  of  the  Rolls y  but  only  in  part, 

(l)  The  plaintiff  alleged,  that  the  not  appear  from  the  allegations  of  the 

defendant  Sir  IL  Packingtojiy   had  cut  plaintiif  in  the  prefent  motion,  whether 

down  a  great  number  of  trees,  and  had  the  agent  had  admitted  this  fad  by  his 

threatened  to  cut  down  and  dellroy  them  anfwer.    Sir  H.  Packington*s  anfwer  was 

all :  that  Sir  H,  Packington^s  agent  had  not  come  in.    Reg.  Lib.  B,  1744.  fol. 

agreed  for  the  fale  of  2000  trees,  and  325. 

that  in  confequence  thereof_,/«;wtf  fr-ffj  had  (2)  Fi^e  Pjnt  v.  Dor,  I   Durn.  Iff 

been    a<f^ually  felled.     Note^   it  does  Saji 

O  2  for 
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CASES  Argued  and  Determined 


Packing-    for  Lord  King  continued  the  injun£tion  as  to  trees  for  ornament, 
TON'*  Cafe.  diflblved  it  as  to  ftraggUng  trees. 

It  is  very  proper  for  the  court  to  preferve  trees  that  are  3. 
,   flielter  to  t|ie  manfion  houfe. 

In  the  prefent  cafe,  only  three  oaks  (i)  have  been  cut  down, 
and  if  there  Vas  no  intention  to  commit  further  v^afte,  it  would 
be  material,  bat  this  appears  to  be  but  the  beginning  of  wafle ; 
for  Sir  i/^r^^T/ P^rl/;/^^i?;/s  letter  has  been  read  in  1741  (2), 
whilft  he  was  abroad,  in  which  he  fays,  if  his  fon  will  not  join 
with  him  in  cutting  off  the  intail,  he  will  give  orders  for  cutting 
down  all  the  ornamental  timber  trees. 

The  queflion  is.  Whether  thefe  are  grounds  for  an  injun£lion 
to  ftay  wafte? 

The  fir  ft  obje(Slion  is»  that  thefe  trees  grow  in  a  wood,  and 
have  arifen  naturally,  and  by  accident,  and  not  from  planting. 
Whether  trees^  J  think  this  will  hold,  becaufe,  whether  trees 

wc^  pianted*  if  grow  natural,  or  were  planted,  if  they  fcrve  as  an  ornament, 
thcyferve  as  an  or  flielter,  it  amounts  to  the  fame  thing  ;  and  it  is  very  probable 
ornament,  or  fituation  of  the  houfe  was  chofen  for  the  fake  of  cutting 

fame  thing.       ridmgs  and  viitas  through  the  woods  ;  and  1  can  rnention  two 
C  217  J     of  this  kind  of  my  own  acquaintance,  Hampjlead^  a  feat  of  Lord 
Craven^Sy  and  another  in  Effl'x, 

I  will  reftrain  the  defendant,  therefore,  from  cutting  down 
trees  in  lines,  or  avenues,  or  ridings  in  the  park  ;  arid  like- 
wife  from  cutting  down  trees  that  are  not  of  a  proper  growth  to 
be  cat. 

Upon  a-fuggeilion  that  this  might  create  difputes,  as  to  what 
were  of  proper  growth,  and  that  very  little  young  timber  grows 
in  this  park,  his  Lordffiip  left  out  the  laft  part  of  the  prdgr,  ai]4 
as  to  the  other,  granted  the  injunction  (3). 

(1)  ^ed  njtde  note  fupra.  timber  trees,  which  were  planted  or 

(2)  The  purport  of  this  letter  does  grew  in  any /wj,  auenues^t  or  ridmgs ^ 
not  appear  in  the  RegiRcr's  book  in  the  iot  xhe  orname?it  ofthefaidpark^until  the, 
place  above  cited.  ^^/aidBirU.PacUngton  Jhall  f idly  avjhver 

(3)  His  Lordfhip  granted  the  injunc-  **  tke  plaintiff^ s  bdl.'^  Reg.  Lib,  B,  1744. 
tion  *'  to  reftrain  Sir  H.  Packingiony  his  fob  325.     Vide  Ajlon  v.  JJion,    l  F(d', 

agents,  fervants  and,  workmen  from  264.    Pia:sv,  Piers,  ibid.  521.  Cham- 

**  cutting  down  timber  trees  growing  in  herlynev.  Diimmer^  \  Bro.  Cha.  Rep.  i6<^, 

**  IVefiivood  Park  aforefaid,  which  were  3  Bro.  Cha.  P.ep.  ^49.  S.  C.  ^trathmor^ 

*'  for  the  Jheiter  or  m  nament  of  the  faid  v.  Bowesj  2  Bro,  Cha.  Re^,  88. 
**  raanfion  houfe  there  ;  ^nd  aifo  any 

Cafe  74.  Jones  verfus  Jones ^   Eajler  Termy  1745. 

S.  c  ante  1 10.  r  |  ^  11  I  S  caufc  cam^  before  Lord  HardvAcke  upon  the  equity 
^Vt'  w  A-n      A  refervcd. 

If  the  objection 
by  the  dcteud- 

anti  in  the  oiiginal  caufe,  for  want  of  parties  t*?  the  fuppltmetital,  is  rtot  made  in  the  firft  infbnce,  it 
is  too  btc  to  do  it  when  the  cauff  coxnes  on  agam,  where  it  "WJU  put  off  only  for  want  of  formal  parties. 
In  order  that  Che  oecree  niight  be  cdmplete. 

Aa 


in  the  Time  of  Lord  Chaneellor  Hardwicke. 
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An  objection  was  llarted,  that  the  plaintiff  had  not  made  the  Jonxs 
defendants  in  the  original  bill  parties  to  a  fupplemeutal  biU,  J***** 
brought  after  a  decree  in  the  original  caufe. 

Lord  Chancdlor  over-ruled  the  obje6lion. 

A  fupplemeutal  hill,  properly  fo  called,  is  a  bill  brought  for  any 
new  matter,  arifen  fmce  the  filing  the  original  bill  ( 1 ),  and  be- 
fore the  original  comes  to  a  hearing;  and  there  the  defendants  to 
the  original,  ought  to  have  been  made  parties  to  the  fupple- 
mental  bill. 

But,  when  the  caufe  comes  to  be  heard,  if  the  obje<Slion,  by 
the  defendants  in  the  original  caufe,  for  want  of  proper  parties 
to  the  fupplemental,  was  net  u -ode  in  the  firft  inltanpe  (2),  it 
will  be  too  late  to  make  the  oDje6lion  when  the  caufe  comes  on 
again,  if  it  was  put  oil'  only  for  want  of  formal  parties  by  the 
court,  in  order  that  the  decree  might  be  complete. 

In  a  decree  to  account,  if,  during  the  account,  any  party  it  is  not  n«cef- 
fhould  die,  and  a  devifee  of  that  party,  or  any  other  formal  fary  to  make  de- 
party  as  truftees  (which  is  the  prefent  cafe)  fhduld  be  wanting,  Pendants  in  an 

1  -A       1    •        1         1    r         1  «  •      1      o  •  r%   r    ^    original  bill  par- 

a  bill  to  bring  them  before  the  court,  is  not,  in  the  ftrict  fenfe  ties  to  a  iupp4e- 
of  the  word,  a  fupplemental  bill,  but  rather  a  fupplemental  bill  mental  one,  in 
in  the  nature  of  a  bill  of  revivor,  and  to  fuch  a  bill  it  is  not  Snofrevivor'' 
neccffary,  to  make  the  defendants  in  the  original  bill  parties,  nor  on  the  re- 
nor,  when  the  caufe  comes  on  to  be  reheard,  can  thofe  defend-  liearmg^can they 
ants  object  for  want  of  parties.  of "^parties!^^*"^ 

(l)  Brown  y.  Higchn,  ante  i  vol.  291.        (2)  Lleivelljn  v.  MadnMorlh,   antt  Z 

vol.  40. 


Brown  and  Others  verfus  Mtiriin  md  Hmthcotey  May  24,  1745.    Cafe  75. 

f  218'] 

THERE  was  a  decree  /rJfi  in  another  caufe  againfl  Martin  S.  c.  ante 
and  Heathcote,  who  made  default ;  the  plaintiffs  there  ^^o^- 160. 
were  affignees  under  a  commiffion  of  bankruptcy  againft  Roger  fendantr  who" 
Williami ;  after  the  decree  new  afTignees  were  chofen,  who  made  default  in 
bring  a  fupplemental  bill,  in  the  nature  of  a  bill  of  revivor;  at  ^^^/J^^^J ""['^* 
the  hearing  the  fame  defendants  make  default  again.  again,  at  the 

lie^nng  of  a  fup- 
plemental one,  where  the  bill  is  brought  by  new  aflignees  in  a  commlflion  of  bankruptcy  chofen  /ince 
the  decree  in  the  lirft  caufe,  the  prayer  of  this  bill  praying  only  that  thefs  defendants  might  fhew  caufe 
and  not  that  they  might  flrew  caufe  ■zvhy  the  former  decree  pould  not  bs  made  abfolute,  which  it  ouglit  to 
h  ive  done,  the  court  only  ordered  tba't  tht  plaintlffi  bi  at  Hbetty  to  Jerve  the  defendant  ivith  a  fubpf^na  tt 
JJ?cw  caufe  agairji  the  former  dc'Cret, 

The  queftion  is,  Whether  the  plaintiffs,  the  new  affignees, 
can  have  any  other  decree,  but  that  the  defendants  making  de- 
fault, may  fliew  ciufe  why  the  order  fliould  not  be  made  abfo- 
lute, for  carrying  the  former  decree  inLo  execution,  which  de- 
cree is  only  unlefs  caufe. 

03 
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BnowNv.        Lord  Chancellor, 

A»TiN,  rpi^.g  occafions  great  delay  and  expence  ;  but  the  queflion 
is,  Whether  the  plaintiffs  in  the  fupplemental  bill  have  prayed 
?.ny  more  than  that  the  defendants  making  default  fhould  fhew 
caufe. 

They  fhould  have  prayed,  that  the  defendants  at  the  fame 
time  might  fhew  caufe  why  the  former  decree  fhould  not  be 
made  abfolute,  N,  B,  The  prayer  of  the  fuhpcena  was  fo,  but 
not  the  prayer  of  the  bill. 

Upon  further  confideration  the  Chancellor  made  this  order. 

Let  the  former  decree  be  revived  ( i )  and  let  the  plaintiffs  in 
the  prefent  caufe  fband  in  the  place  of  the  former  to  all  intents 
and  purpofeSj  and  be  at  liberty  to  ferve  the  defendants  Martin 
and  Heathcote  with  a  fuhpoefia  to  fhew  caufe  againil  the  former 
decree. 

(l)  Vide  Amn^  ante  I  V©!.  88. 


[  2IQ  j  _  Trinity  Term^  June  14,.  1745. 

Cafe  76. 

Though  con-     T\  moved  that  a  perfon  might  fland  committed* 

Sf'okero'/'  IVA  for  an  abufe  of  the  procefs  of  this  court,  in  fpeaking 
jifubfK'.ay  and  contcmptuoufly  of  it,  when  a  fuhpxna  was  ferved  upon  her. 

the  perfon  ferv- 
iug it  feverely  beaten,  yet  as  thefe  fafts  were  proved  by  the  oath  of  a  Sngle  perfon  only,  the  court 
would  not  in  the  firft  inftance  order  him  to  ftand  committed,  but  made  a  rule  upon  him  to  Ihew  caufe, 
■why  he  ihould  not:  ftand  committed. 

Lord  Chajicellor  was  of  opinion  at  firft,  that  notice  ought  to 
have  been  given  of  the  motion  before  a  commitment  can  be 
moved  for ;  but  upon  Mr.  Greenh  fuggefling  that  the  perfon 
who  had  ferved  the  Juhpmiay  had  received  feveral  blows  in  the 
face,  and  had  been  very  feverely  beaten,  his  Lordfliip  ordered 
the  affidavit  to  be  read. 

The  fadt  of  the  contemptuous  words,  and  likewife  of  the 
beating,  was  proved  by  the  oath  of  a  fingle  perfon  only. 

His  Lordfliip  thought  it  was  not  fufhcient  to  found  a  com- 
mitment, unlefs  the  charge  had  been  made  out  by  the  oaths  o£ 
two  witnefTes. 

Mr.  F.^-wards        But  upon  afking  Mr.  Edwards  the  Regifler,  what  was  the  rule 

thcKegill:r,on        ^^^^^  ^.^j^^  ^^^^  ^^^^  ^|^^ 

bemgaJiced,  faid,  '     1       -   '  .  ^  , 

he  took  it  to  be  that  upon  a  motion  for  a  commitment,  lor  contemptuous  words, 
the  rule  of  the  upou  ferviiig  the  procefs  of  the  court,  the  oath  of  two  perfons 
mTtion  fo? a  ^"  ^  ncceffary  to  prove  the  facl,  but  that  one  is  fufiiclent  to  prove 
commitment,     a  battery  upon  the  perfon  by  whom  the  procefs  is  ferved. 

the  oath  of  two 

perfons  was  neccflary  to  prove  contemptuous  v/ords,  upon  ferving  the  procefs  of  the  court  ;  but 
one  WIS  fufficient  to  prove  a  battery  on  the  perfon  by  whom  it  was  ferved.  But  Lord  Jrldrdwicket 
doubccJ  of  this  dirtcrcnce.  ' 

Ills  Lordfhip  doubted  whether  this  difference  had  been  taken; 
and  tbcrefore  made  a  rule  only  for  the  perfon  complained  againfl 
"    to  fl:icw  caufe,  why  he  fhould  not  ftand  committed* 


in  the  Time  of  Lbrd  Chancellor  Hardwicke, 
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Billing P.ey  ajid  Others  verfus  Wills  a7id  Others y  June  I7,  1 745.    Cafe  77* 

Tfl  E  qucR  ion  arofe  in  this  cafe  out  of  the  will  of  Arthur  The  court  of 
Billingf.ey,  of  che  19th      November  1720.  onthrci!cum* 

ftancfs  of  the 

«afe  was  not  intitlcd  under  the  will  of  B.  to  a  fhare  in  1500/,  therein  devifed,  and  c«nfe(juently 
mot  tranfinifnble  to  the  defcadant  Wills j  her  hulband  and  reprefentative. 

I  do  further  give  and  bequeath  to  my  brother  Capel  Billing- 

*^  /ley  the  inter  eji  of  fifteen  hundred  pounds  during  his  natural  life, 
then  from  and  after  the  deceafe  of  my  brother  Capel  BiU 

*^  lingjley^  I  give  the  faid  fum  of  fifteen  hundred  pounds  unto 

and  amongil  all  and  every  the  younger  fon  and  fons,  in  cafe    [  2:20  ] 
there  be  any  younger  fons,  and  all  and  every  the  daughter  and 
daughters  of  my  brother  Capel  Billingjley  now  lawfully  begot- 
ten,or  to  be  hereafter  begotten,  fhare  and  fhare  alike  j  hut  in  cafe 
he fhall  have  o?ily  daughters  lawfully  begotten^  theii  only  unto  and 

*-  amongjl  the  younger  daughter  or  daughters^  and  to  he  paid  to  them 
ally  every  and  each  of  them^  at  and  when  they  fijall  have  obtaijied 
to  their  refpeBive  ages  of  one  a?id  twenty  years » 

But  my  exprefs  will  and  meaning  is,  that  no  elder  fon,  in 
cafe  there  fhall  be  more  than  one  fon,  nor  any  elder  daugh- 
ter,  if  there  te  only  daughters  of  my  brother  BiUinfey  living 

*^  at  his  deceafe y  fhall  have  any  party  fharcy  or  inter efi  in  the 
1500/. 

"  But  in  cafe  all  the  children  of  my  faid  brother  Capel  BiU 
^*  lingjley  except  one,  either  fon  or  daughter,  fliall  happen  to 
"  die  before  their  refpe61:ive  ages  of  twenty-one,  then  I  give 

one  thoufand  pounds,  part  of  the  fifteen  hundted  pounds,  to 
"  futh  furviving  only  child,  whether  fon  or  daughter,  and  to 

be  paid  to  him  or  her  at  their  age  of  twenty-one.'* 

The  plaintiffs  by  their  bill  prayed,  that  the  former  caufe,  fo 
far  as  relates  to  the  fum  of  884/.  14/.  6  South-fea  annuities 
in  the  bank,  may  be  revived,  and  the  plaintiffs  have  the  benefit 
thereof. 

Lord  Chancellor, 

The  fa£ls  in  this  cafe  are,  that  Capel  Billingjley  had  three 
children,  a  fon  and  two  daughters,  at  the  time  of  Arthur  BiU 
Jing  ftefs  making  of  his  will,  and  one  fon  born  after  the  death  of 
the  teftator. 

LcEtitiay  one  of  the  daughters,  marries  and  attains  her  age  of 
twenty-one,  but  dies  before  her  father,  and  then  he  dies. 

The  queftion  is,  Whether  Lcetitia^  the  daughter  of  Capsl  Bil- 
lingfeyy  having  attained  her  age  of  twenty-one,  but  dying  in  the 
life-time  of  the  father,  was  intitled  under  the  will  of  her  uncle 
Arthur  BillingJJey  to  a  fhare  in  the  payment  of  the  fifteen  hun- 
dred pounds,  and  if  it  is  tranfmilTible  to  her  reprefentiitive,  the 
defendant  Wills  her  hufband, 

I  am  of  opinion  flie  is  not  intitled. 

There  are  fome  obfcure  claufes  in  the  wiU. 

O  4  The 
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^v^'wrL^l's^^'^  The  teflator  does  not  begin  with  giving  the  fifteen  hundred 
V.  ILLS.  pounds  to  Capel  BUlingJleyy  but  only  the  intereft  ;  then  follows 
Item,  from  and  after  the  deceafe  of  my  brother  Capel BiUhigJieyy 
I  give  the  faid  fum  of  fifteen  hundred  pounds,  ^c. 
[  221  ]  Now,  if  there  had  been  nothing  faid  of  the  intereft  before  in 
the  will,  and  the  claufe  had  begun  with  from  and  after  the  de- 
ceafe of  Cnpel  Billbigpy,  &c,  there  could  have  been  no  doubt 
but  the  veiling  muft  have  been  after  the  father's  deaths  for  the 
payment  is  annexed  to  the  Juljlance  of  the  legacy,  which  is  Gobery^ 
cafe,  2  Ventr.  242  (i)» 

It  is  plain  in  this  cafe  nothing  Is  given  in  the  principal  fum  of 
1500/.  to  the  children,  tiU  after  the  death  of  tlie  father,  and 
that  it  is  not  to  take  place  till  then  in  point  of  veiling,  as  well  as 
ill  point  of  payment. 

Arid  to  he  paid  to  them  all  at  and  when  they  Jhall  have  attained  to 
their  rcfpeEilve  ages  cf  21  years. 

Not  intended  to  make  it  abfolutely  payable  at"'2i,  but  only 
to  reftrain  the  devifees  from  receiving  till  21,  if  they  fur  vived 
the  father,  and  fhould  be  infants  at  the  time  of  his  death. 
It  has  been  contended  on  the  part  of  the  defendants  that  this 
N  .  claufe  m.eant  to  give  it  to  any  fons  or  daughters  who  fhould  attain 

the  age  of  2 1 ,  at  any  time. 

It  is  manifeft  to  me  that  this  relates  to  younger  fons  and 
younger  daughters,  who  fliall  be  living  after  the  deceafe  of  the 
father  Cape!  Billingjley  i  for  at  the  time  of  the  teilator's  making 
his  will.  Cape!  had  only  one  fon  and  two  daughters  ;  the  teflator 
confidered,  no  doubt,  both  the  daughters  as  younger  children, 
whether  in  fa6^:  fo,  or  not:  for  this  court  too  confiders  them 
as  fuch,  though  in  point  of  age  the  daughters  are  older  than  the 
fons  (2). 

The  words,  but  in  cafe  he  potiid  have  only  daughters,  cannot 
poffibly  refer  to  the  time  of  making  the  will,  for  the  brother 
had  a  fon  as  well  as  daughters  living  at  that  time,  therefore  mufl 
refer  to  fome  future  time,  that  if  he  Ihould  hereafter  have  only 
daughter*,  then  to  the  younger  daughter  or  daughters,  ^c. 

The  queftion  is,  When  will  be  that  future  time  ? 

It  muft  naturally  be  the  time  the  teftator  mentions  at  the  be- 
ginning of  his  will,  the  death  of  Capel  Billingfey, 

The  words,  when  they  fhall  have  attained  their  refpeclive  arre  of 
1 1  years,  are  not  pretended  to  relate  to  the  time  of  vefting,  be- 
caufe  the  father  was  to  enjoy  the  intereft  of  the  1500/.  during 
his  life. 

But  my  exprefs  will  and  meaning  is,  that  no  elder  fon  fliall 

have  any  part,  fiiare  or  intereft  in  the  1500  /. 
P  -        What  is  the  effeffc  of  thefe  words  ?  Why,  plainly  to  de- 

L  222  j    fcribe  further  the  perfons  who  were  to  take  the  benefit  of  this 

legacy. 


(l)  So  Seamcr  v.  Bingham,  ante  54,  (2)  Heritage  v.  Hunloke,  ante  2  vol. 
57-  456. 

Nor 


in 


the  Time  of  Lord  Chancellor  Hardwicki;  aaat 


Nor  an  J  elder  daughter^  if  there  be  only  daughters  of  my  Ir  other  BittTKCij^r 
hilling  fey  living  at  his  deceafe^  Jhall  have  any  fjarey  i^c.  in  the       *  ^'^ 
1500/. 

What  do  the  words,  living  at  his  deceafe^  refer  to?  Un- 
doubtedly to  both  members  of  the  fentence,  and  is  a  further 
defcription,  videlicet^  that  ^lould  there  be  fuch  fons  or  fuch 
daughters,  be  they  one,  or  the  other,  who  fliould  be  living  at 
the  time  of  Capel  BUlingfey  the  father's  deceafe. 

Thefe  words  are  not  only  defcriptive  of  the  child  excluded, 
but  like  wife  of  the  children  which  are  to  take. 

All  the  fons  and  daughters  living  at  the  time  of  his  deceafe 
fallincj  in  with  the  intention  of  the  teftator  upon  the  preceding 
part  of  the  bequeit,  the  vefling  at  the  time  of  his  brother  s  deceafe. 

It  has  been  faid,  this  muft  be  confidered  as  vefifig  at  the 
death  of  the  teftator,  in  thofe  children  who  were  born  before 
the  teftator's  death,  and  the  child  born  afterwards,  but  divert- 
ing again,  when 'either  of  them  die  before  the  age  of  21  *,  there 
is  no  pretence  for  this,  por  will  the  words  admit  .of  fuch  a 
conflruftion. 

It  has  been  faid  too  that  the  m.oft  liberal  confl:ru£lion  ought  to 
be  made  in  the  cafe  of  portions, 

I  do  agree  in  thofe  cafes  where  a  father  is  making  a  pro- 
vifion  for  children,  which  is  called  a  debt  of  nature^  the  court 
will  drain  in  their  favour  :  but  this  is  not  the  prefent  cafe, 
for  it  is  the  bequefl  of  a  collateral  relation,  and  is  a  mere 
bounty  only. 

Upon  the  latter  claufe,  but  in  cafe  all  the  children  of  my  faid 
brother  Capel  BUlingfey^  &c.  It  has  been  faid,  as  this  is  not  re- 
ftrainedto  hisfurvivingthe  father,  it  ought  to  afFedl  the  conftruc- 
tion  of  the  other  parts  of  the  will. 

But  as  this  is  a  contingency  which  has  not  happened,  for 
there  are  two  fons  and  a  daughter  living,  I  fhall  not  extend  it  fo 
far  as  to  affect  any  other  preceding  claufe. 

And  if  the  firil  words  are  to  have  the  corrftru£lion  I  have  •  * 

already  mentioned,  even  if  that  one  child  had  died  before  his  age 
of  21,  he  could  noi  have  been  irititled* 

Upon  the  whole,  I  am  of  opinion  that  all  the  fubfequent  words  £  223  3 
mufl  relate  to  the  preceding,  from  and  after  the  deceafe  of  the  ~  ~ 

teilator^s  brother  Capel  B'lUingfey. 

Lord  Hardiviche  ordered,  that  the  dividends  which  accrued 
due  on  the  884/,  \^s,  6  d.  Sonth-fea  annuities  ik)w  (landing 
in  the  name  of  the  Accountant  General  before  Michaelmas 
1743,  and  which  were  not  received  by  Capel  BilUngfley  in  his 

I life-time,  be  paid  to  the  plaintiff  Ann  Billingfiey  the  admini- 
ftratrix  of  her  late  hufband  Capel  Billingfeyy  and  that  all  fuch 
dividends  as  have  accrued  Cmcc  Michaelmas  1 743,  be  divided 
into  moieties,  and  one  moiety  thereof  be  paid  to  the  truftees  in 
the  affignment  by  the  defendant  Dove  and  Ann  his  wife,  the 
furviving  daughter  of  Capel  Billingfiey,  and  the  other  moiety 
of  the  faid  dividends  be  paid  to  the  plaintiff  BUlingfey^ 
ychn  Billingfiey  her  fon,  by  his  counfel  praying  the  fame. 
And  further  ordered,  that  fo  much  of  the  884/,  14/.  6  ci» 

Siuth* 
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^^'mwitls  ^  ^^"^^'f^^  annuities  be  fold  as  is  fufficient  to  anfwer  the  cof!s  to 
•  ^*  fuch  of  the  parties  againft  whom  the  bill  is  difmifled,  and 
that  the  refidue  be  divided  into  moieties,  and  one  moiety  there- 
of be  transferred  to  the  plaintiff  Johft  Billingjley^  and  the  other 
moiety  to  the  truftees,  fubjed  to  the  trufts  in  the  defendant 
Dove^s  aflignment  (i). 

(i)  Rfg.  Lih.  J,  1744.  fol.  500. 

Cafe  Williams  verfus  Lee,  June  26,  1745,  in  the  Paper  of  Pleas  and 

Demurrers, 

TH  E  bill  was  brought  in  order  to  fet  afide  a  verdid  and 
judgment  at  law,  as  obtained  againft  confcience. 
The  defendant  pleads  the  verdi£l,  and  judgment  in  bar. 
The  cafe,  as  ftated  by  Lord  Hardwiche^  was  as  follows  ; 
A  Tpecific  legs-      A  fpecific  legacy  being  left  under  a  will  to  the  defendant  in 
c.y  being  left  to  this  court,  he  applied  to  the  plaintiff,  who  was  the  executor,  and 
i'e  piatnUffthe'        affented  to  the  legacy,  but  delaying  to  deliver  it,  the  defen* 
executor,  who    daut  brought  an  allien  of  trover  for  the  legacy,  confifting  of  fe- 
afientetij  but    ycral  fpecific  things  mentioned  in  the  will,  and  had  a  verdi6l 
five7'it,^L.  ^'   ^^"^^       ^'  damages. 

brought  an  ac- 
tion of  trover  for  it,  and  had  a  vcrdift  and  200/.  damages  j  the  executor  preferred  his  bill  here,  and! 
infifted,  I  ft.  An  a£tion  of  trover  would  not  lie  for  a  legacy  ;  and  2dly,  That  it  is  a  verdi(a  againft 
•onfciente,  the  damages  being  exceflive.  The  court  held,  that  after  an  executor  has  ajjhited,  anaSiionof 
tro'ver  certainly  lies  for  a  legatee  \  and  that  this  lu as  not  a  cafe  ivhere  they  iVQuld  relisie  agqinfi  a  -ver^ 
dicl,  and  therefore  alloivcd  the  plea  of  the  -verdiSl  and  judgment. 

The  equity  the  plaintiff  infifts  upon  is,  Firjl,,  that  an  a<S;ion 
of  trover  would  not  lie  for  a  legacy. 
[  224  ]       Secondly,  That  it  is  a  verdid  againft  confcience,  the  damages 
being  exceffive. 

A  legatee  is  not  As  to  the  firjl,  it  is  very  extraordinary  if  a  legatee  muft  in 
obliged  in  every  gvery  inffaucc  bring  a  bill  in  this  court  for  the  recovery  of  a  lei 
abmTrle'"^  g^cy  againft  an  executor  ;  for  though  it  is  faid  by  the  plaintiff's 
recovery  of  ale-  counfcl,  that  after  a  teftator's  debts  are  paid,  the  refidue  vefts 
gacy  againft  an  executor,  and  the  legatee  is  not  iatitled  to  it  at  law,  yet^ 

cx.cuLor.         ^^^^^      executor  has  affented,  an  aciion  of  trover  will  certainly 
lie  for  a  legacy  ( i). 

Thecafesln  As  to  relieving  againft  verdi£^:s,  for  being  contrary  to  equity, 

\A/hichthi:> court  thofe  cafcs  are,  where  the  plaintiff  knew  the  fac^  of  his  own 
verras"fre"^  knowledge  to  be  otherwife  than  what  the  jury  find  by  their  ver-*/ 
where  the  pLia  -  di£^,  and  the  defendant  was  ignorant  of  it  at  the  trial  ;  as  where 
tiff  knew  the  jj^g  plaintiff's  a6lion  might  be  for  a  debt,  ^r.  and  the  defendant, 
Wi^gVJr  after  the  verdift,  difcovers  a  receipt  for  the  very  demand  in  tli!€ 
be  otherwife     acliou,  here  the  court  would  relieve. 

th^in  what  the 

jury  fo«nd,  and  the  defendant  Vvis  ignorant  of  it  at  the  Srial. 


(0  Vide  Atkim     Wll,  Conjp.  2^4,    Ha^Jjkes  y,  Sounders,  ibid.  zSp^ 

But 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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But  even  in  thefe  cafes  they  will  not  always  relieve  againft  Wilhams 

a  verdia,  where  the  defendant  fubmits  to  try  it  at  law  firft,  wher^a^deVend- 

when  he  might  by  a  bill  of  difcovery  have  come  at  this  fad  by  ant  fubmits  to 

the  plaintiff's  anfwer  upon  oath,  before  any   trial   at  law  l''y," 

Y  J  when  he 

was  had.  jni^ht  by  bill 

of  difcovery  have  come  at  the  faft,  from  the  plaIntifF*s  anfwer  on  oath  before  fuch  trial  was  ixad,  the 
Qourt  will  not  always  relieve  againft  a  verdidl* 

But  this  is  not  the  prefent  cafe  ;  for  though  the  plaintiff  at 
law  firft  of  all  made  an  affidavit,  the  demand  was  worth  forty 
pounds that  was  done  only  in  order  to  hold  the  defendant 
there  to  fpecial  bail,  for  he  declared  for  things  left  under  the 
will  to  the  value  of  200/.  and  the  jury  gave  a  verdicSt  ac- 
cordingly. 

But  fuppofing  the  damages  were  exceffive,  the  defendant  St  Allowing  the 

law  ought  to  have  applied  to  the  court  of  Common  Pleas,  damages  to  be 

where  the  caufe  was  tried,  and  moved  for  a  new  trial  on  ac-  ^Jfendlnt  aUaw 

count  of  the  exceffive  damages;  and  as  the  defendant  at  law  ought  to  have 

knew  of  the  plaintiff's  affidavit,  where  he  fwore  to  the  caufe  ^o^J.^^^i5g/g^j^^^ 

of  a6lion  being  forty  pounds,  he  might  have  ufed  this  as  an  ^aufe  was  tried. 


argument  upon  the  motion  for  a  new  trial,  that  the  plaintiff  and  moved  for 

new  trial  on 
that  account. 


himfelf  upon  oath  valued  the  legacy  at  a  fifth  part  of  the  da- 


mages  only. 

His  Lordfhip  allowed  the  plea  (i' 


(i)  Reg,  Lib.  B.  1744.  fol.  393, 


Jggas  verfus  Plderelly  June  26,  1745.  Cafe  79. 

f  ] 

A    Bill  was  brought  to  redeem  a  mortgage  of  four  hundred  a  plea  of  ths 
pounds  upon  an  eflate  of  four  hundred  pounds  per  arm*  ftacute  oflimita- 
after  the  mortgagee  had  been  in  poffsflion  of  the  mortgaged  ^  biji^forTe^- 
prem.iffes  at  leaft  thirty  years.  demption,  after 

a  mortgagee  had 

been  in  poffeffiai   of  the  mortgaged   premlffes  at  leail  30  years  (i). 

The  plaintiff^  by  way  of  excufe  for  not  coming  fooner,  fays, 
the  mortgagor  was  feveral  years  out  of  the  kingdom  and  died 
abroad. 

The  defendant  pleads  the  flatute  of  limitations  in  bar,  and 
by  his  plea  infiffs  upon  die  length  of  time,  he  and  the  perfon 
under  whom  he  claims  having  enjoyed  the  eftate,  and  been  in 
quiet  poffeffion  for  fuch  a  number  of  years  (2). 

(1)  launders  v  Konky  I  Cha.  Rep.  death  in  1683,  from  which  time  the  pre- 
184.    Anon,  ante  2  vol.  333.  miffes  had  been  quietly  enjoyed  by  the 

(2)  The  mortgagee  was  let  into  pof-  perfons  cUijning  under  him. 
ftffm  in  1679,  aad  conunued  fo  tiU  his 


CASES  Ai-gu^cf  aftd  Dfetetmined 


Agga$  t. 


i.^hgtifi'  of  time 
againft-abill  to  ; 
redeem  is  a  ki  ; 
<S>f  equitable  ban 
and  by  way  of 
analogy  to  the 
J^atut€  of  U- 
Jte-kations;- 


Lord  Chancellor, 

The  excufe  the  plaintiff  makes  is  fioi  fiifficient,  fot  the  per^ 
fon  who  has  a  right  to  redeem,  fhould  take  notice  of,  it  at  his 
|)eril. 

But  I  have  a  great  doubt  with  me,  whether  the  defendant  can 
itl'  this  cafe  ple:;d  the  ftatute  of  Hmitations,  for  infilling  on  the 
,  length  of  time  againft  a  bill  to  redeem^  is  only  a  kind  of  equita- 
ble- bar,  and  taken  by  way  of  analogy  to  the  ftatutc  of  iimita- 
tions  (i). 

And  the  rule  is  for  st  defcitdant  to  infifi:  by'  hU  ^rifwer  (2), 
and  not  by  plea,  upon  the  length  of  finie. 

Mr.  Hojhhis  faid  there  was  a  precedent  in  Lord  Chancelldj? 
King's  time  of  fucli  a  plea  allowed  by  him,  and  that  alfo  he  re- 
membered where  a  demurrer  in  fuch  a  cafe  was  allowed,  which 
is  ftroriger  than  a  plea. 

Mr.  Solicitor  General  infixed,  that  Lord  Harchuiche  doubted 
in  a  former  cafe,  if  a  plea  of  the  fliatute  of  limitations  to  a 
bill  to  redeem  a  mortgage  could  be  maintained  :  whereupoil 
the  ChanceMof  Ordered  the  plea  to  (taild  over  to  fearch  fot 
|5recedents. 

This  matter  came  on  again  on  the  6th  of  AuguJIy  i^/^^. 
The  cafes  cited  in  fupport  of  the  plea  were  i  Ch,  Caf.  io2\ 
Pearfon  verfus  Pulley,  Jenner  verfus  Cray^  the  26L!a  of  Muy 
173  [,  Clapham  contra  Boyer,  Ch.  Rep.  iio.  i-  Vern»  418. 
^t.  John  verfus  Turner^  Ryley  verfus  HarveJI^  January  16,  1730. 
Trevor  verfus  Floyd^  in  the  coiirt  Of  Ejcchequer,  before  Lord 
Chief  Baron  Pengelly, 
Lord  Chancellor, 

Thefe  cafes  ate  very  itrong,  efpecially  thofe  thcit  are  cittd 
from  th-e  books  called  Chancery  Cafes,  and  Chancery  Reports y  and 
there  can  be  no  inconvenience  from  a  plea. 
Iwd  dhanceiiof-      But  I  am  of  ft  different  opinion  where  it  is  inflfled  on  by 
£/;?^  inacafeof    g,^£  dcmurref  ( ^ ),  for  hov;^  is  it  poffible  to  P^ive  a  greater 

^js  Itind  allow-  ,  ^    .  ,  r       n  ^  r  -i-     -  • 

a  demurrer  j  allowance  to  length  01  time,   than  the  Itatute  or  limitations 

bat  Lord  Hard-    doCS  ? 
^Icke  faid  he 

■^as  of  a  different  opinion,  and  fhould  kave  over-ruled  kj  bccaufc,  if  allovced,  the  bill  would  be  out 
^f  court,  and  that  is  carrying  it  too  far. 

If  a  bill  is  brought  to  redeem,  and  the  plaintiff  fets  forth  that 
be  has  been  long  out  of  poffeffion,  and  does  not  (hew  himfelf  tQ 
be  within  any  of  the  exceptions  of  the  ffatute,  you  cannot  take 
advantage  of  that  by  demurrer ;  for  the  plaintiff  ma.y  make  it 
appear  by  way  of  reply,  or  by  amending  his  bill,  he  is  within  the 


£  } 


(1)  ^ibfon  V.  Pktcher,  I  Cba.  Rep.  ^g. 
flalesv.  Hales,  tbtJ.  105.  Yates  s-  Ham- 
bly^  ante  2  vol.  363.  Mellor  v.  Lees,  ibid. 
^t)6.     ProSlor  v.  Oates^  ibid.  1 40,  Anon. 

(2)  Pedr/onv,  Fully,  1  Cha.  Ca.  102. 
LdciniJdod  V.  Enver,  ante  2  vol.  303.  laj^ 
V.  ff^ljiiCj  3  Brs.  Cha.  Rr/)^  2S9. 


(3)  Sed  contra  Sau7iders  v.  Hord,  \  Cha, 


P.(p.  l8|.     Fraftr  v,  Moore, 
Jenner      Tracy,  ^  P.  I'F.  287 
Beck/ord  W^CJo/ej  cited  3  E^o.  Cha.  Rfji 

6-h'. 


Bunb. 
note  [B  J 


favhrgsi 


in  the  Time  of  Lord  ChancellDr  Har^wicke, 


favings  of  theftatute,  or  upon  a  plea,  he  may  prove  himfelf  to    Aggaj*  v. 
e  within  the  exceptions. 

But  if  it  is  to  be  allowed- by  way  of  demurrer,  the  bill  would 
he  out  of  court,  and  that  I  think  is  carrying  it  too  far. 

His  Lo-rdfliip  allowed  the  plea  in  this  cafe  (i  )^ 

(j)         LiLA,  1744.  fol.  573, 


Zoufhcot  verfus  Watfon^  June     i']^^^  Jlood for  Judgment.       Cafe  ZO0 

TH  E  bill  was  brought  for  an  account  of  the  perfonal  eflate  General  P*/. 
of  General  Pulteney  undlfpofed  of  by  his  will,  dated  the  ^^/f^^^ 
7th  of  January  1 74 1,     whereby  he  gave  feveral  annuities  partofit  toMjrs". 

out  of  his  ftocks  in  the  fun^s,  araongft  the  reft  to  Mrs.  Jnn  "^"^^.^^^ ^^'^ 
"  Watfon  the  yearly  fum  of  400/.  payable  quarterly,  and  fix  4oo/paj^b°e 
Other  annuities ;  then  follow  thefe  words  :  Item^  my  will  is,  quarterly;  an^ 
that  what  divider^ds  or  fum's  of  money  are  now  due  upon  any  ^"yes'^gf  ail"^^ 
^*  of  the  l^ocks  or  funds  in  the  Bank,  SQuth-fea^  Indiay  or  other  his  houfehold 
"  public  funds  or  fecurities,  and  not  received  by  me,  the  fame  goods  and  fu?- 
fhall  be  received  by  my  executrix,  and  laid  out  in  the  pur-  pi'^tuJes^except-- 
chafe  of  fome  other  ftocks,  with  the  advice  o£lVilltam  Pulte-  ed)  and  all  his 
ney^  Efq;  for  the  providing  a  fund  for  the  better  payment  of  P^^'^^»  linen^ 
"  the  faid  annuities,  in  cafe  my  prefent  eftate  in  the  flocks  is  nfd^ciothes^^^^^ 
**  hot  fufficlent  for  that  purpofe    but  -if  it  iliould  be  found  fo  to  whatfoever,  and 
be  by  my  faid  executrix,  not  doubting  but  fhe  will  give  a  faith-  her  lole 

«  ful  acco,u-nt  of  what  is  belonging  io  me  in  the  faid  feveral  bill  was  brou^ii,;: 
^*  ftocks,  tlieH  fhe  faid  dividends  to  be  received  by*  her  as  afore-  foranaccouut 
faid,  ihall  be  laid  out  in  fuch  manner  as  my  faid  executrix  the^ptrWi^^ 
2:^d,  William  Pulteney  fhall  agree  to  be  moft  proper  for  the  cAate  as  is  ,un.- 

**  purpofes  following^.  difpofed  of,  and 

^     ^  ^  for  idiftribu.- 

tlcn.    ^he  bequeji  of  the  f^eqjlc  things  to  Mn,  JVatfon  excludes  her  from  the  refidue  (i^, 

"  Itemt  h%tt  the  deceafes  of  the  feveral  anKuiiants  afore-    [  *227  3 

faid,  I  give  and  bequeath  to  my  nephew  IVilliapi  Pulteney  yg   ^^^^^k^/  ' 

Efq-,  his  executors,  adminiftrators  and  amgns,  all  my  prin- 

"  cipal  ftocks  (2  j,  and  fecurities  whatfoever,  in  trufl  for  his  fori  ^^f  y  '  /e^» 
William  now  an  infant,  and  for  fuch  younger  fon  and  ^ou&'^joS'  *  /  , 
as  he  the  faid  William  the  infant  fhail  leave  at  his  death,  i'  >yre- 
and  ftare  alike  ;  and  in  cafe  there  is  but  one  yo.i.inger  fon, 
then  I  give  the  whole  to  him.    Iteniy  I  give  to  Mrs.  Ann  IV at.- 
fin  all  my  houfhold  goods  and  furniture,  (except  what  is  herein 

"  after  excepxed),  and  all  my  plate,  linei;i,  watches,  jewels  and 
clothes  whatsoever,  and  I  .declare  the  faid  Aim  Watfin  fole 

"  executrix.'' 

N,  Bp  e;<cepfion  was  of  two  piclm'es  to  tl^e  Ijutchefs  pf 

Mountaguey  and  another  to  fcnieb:dv  elfe^ 

f  l)  ^0  Randall  V  Boohey,  2  P'ern.  ^2!^.  (2)  In  the  Bank,  Soutl-fea,  fnJUp 
Martin  V.  Rebo-Mr  I  B,  o.  Cja.  Re/>.  154.  "  Bank  and  otlier  p'jblic  funds  and  feci^.- 
^mfe^.  Fincb,  /^^i  junior,  344,  'Vfiues,  or ia  other  fecurities  vyi^a^fQcy^ex/^  v 


227  CASES  Argued  and  Detennmed 

^wItsok^*      Lord  Chancellor, 

This  caufe  comes  before  the  court  on  a  bill  brought  by  the 
plaintiff  to  have  an  account  of  fome  part  of  the  perfonal  ellate  of 
General  Pidteney  undifpofed  of  by  his  will,  and  to  have  it  diftri- 
buted  according  to  the  ilatute  made  for  that  purpofe  of  inteftates' 
eftates. 

The  principal  annuity  is  given  to  Mrs,  Watfon  of  four  hundred 
pounds  per  ajimimy  the  firft  payment  to  be  made  on  the  firll  quar- 
ter day  after  General  Pultenefs  death. 

Then  folio vw^s  the  claufe  upon  which  the  quefllon  principally 
arifes. 

Item,  After  the  deceafe  of  the  fever al  annuitants  aforefaid,  I  give 
and  bequeath  to  my  nephew  William  Pulteney,  Efq\  his  executors  and 
adminijhatorsy  all  my  principal  flocks  and  fecurities  nvhatfoever^ 
tsfc. 

The  moft  eflential  part  to  the  prefent  caufe  is  what  follows : 
Item,  /  give  to  Mrs,  Ann  Watfon  all  my  houfhold  goods  and  furni" 
ture^  {^except  ivhat  is  herein  after  excepted)^  &c,  and  all  my  plate. 

The  teftator  died  about  three  days  after  making  his  will  on  the 
loth  of  June  174 1. 

The  queilions  will  fall  materially  under  the  following  divi- 
fions  : 

i^ir/?,  Whether  In  a  court  of  equity  any  part  of  the  perfonal 
r  228  1    ^^^^^  "^^y     ^^^^         undifpofed  of  by  his  will  ? 
Making  awili        This  is  merely  a  confideracion  of  equity,  for  at  common  law 
and  an  executor,  making  H  Will  and  an  executor  is  held  to  be  a  difpoficion  of  the 
is  held  at  law  to  whole  pcrfonal  eftatc, 

«f  the!  whole  perfonal  eftate. 

The  rule  of  this  Ever  fincc  the  cafe  of  Ffler  verfus  Munt,  i  Fenu  473.  before 
*^verVince  the'^'  Lord  Chancellor  fefrries,  which  underwent  various  fates,  the 
c^c  of  Fofter  doftrine  eftablifhed  in  this  court  has  been,  that  where  a  man 
verf.  Mk?z(^,  that  makes  a  will  and  an  executor,  and  gives  him  a  legacy,  he  is  ta 
where  a  man         coufidercd  as  a  truftce  merely  for  the  next  of  kin,  upon^n 

gives  his  execu-        .  r  itl  -i     •        /  \ 

tor  a  legacy,  he  equity  loundcd  on  the  Itatute  oi  ailtnbutions  (i  j. 

is  to  be  conlider- 

ed  as  a  truftee  for  the  next  of  kin. 

It  is  true  this  doctrine  has  prevailed  by  different  fteps  and 
degrees. 

Whether  a  lega-  Fofer  and  Munt  legacy  was  given  to  executors  for  care 
eLcutirfor"hi^  pa'us,  and  held  to  be  a  bar  of  the  refidue;  afterwards  deter- 
care  and  pains,  mined  fo  where  it  was  a  legacy  given  generally  ;  for  there  is  no- 
Tu^airexdudes  ^^^"S  moxt  in  One  cafe  than  in  the  other,  becaufe  it  could  not  be 
him  fr^om  the  imagined  if  a  teftator  gave  his  executor  a  particular  legacy,  that  he 
whole.  could  intend  him  the  whole. 

Some  cafes  indeed  fince  have  not  fo  ftri£bly  adhered  to  this 
rule. 

(i)  See  Mr.  Cox\  note  to  Farrington  v.  Knightky,  1  P.  W.  550, 


3 


But 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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But  in  the  cafe  of  Farrington  verfus  Knightly^  I  P.  Wnis,  544,  Southcot  v, 
551.  Lord  Macclesfield  faid,  he  had  confulted  with  Mr.  Vernon  y^"^^^^'^' . 
upon  this  fubje6t,  who  faid  there  had  been  fo  many  decrees  tohoA^Maldtf- 
upon  tlie  point  where  a  legacy  was  given  to  an  executor,  and  fiddy  who  con- 
no  difpofition  of  the  furplus,  that  the  executor  was  but  a  truf-  Jijjs^^iJ^^J^°™ 
tee  for  fuch  furplus  •,  and  this  point  had  been  thereby  fo  fully  he  apreh^ended^^ 
eftabliflied,  that  he  did  not  think  it  worth  while  to  take  notice  it  to  be  a  prin- 
of  any  latter  decrees  of  this  nature,  apprehending  it  to  be  a  prin-  ^'xed^aT"h^t 
ciple  as  much  fixed,  as  that  fee-fimple  land  Jhould  defcend  to  the  fee  fimpie  Jand 

heir,  ihould  defcend 

to  the  heir. 

The  plaintiff,  and  fome  of  the  defendants,  infifl:  the  execu- 
trix was  excluded  from  the  furplus  by  feveral  legacies  being 
given  to  her,  and  that  any  one  of  them  would  have  been  fufEcient 
to  bar  her. 

Firft,  As  to  the  four  hundred  pounds  a  year  annuity,  if  it  Hadthequeftw« 
refted  upon  that,  it  would  admit  of  great  doubt,  for  the  nrft  rcfted  on  Mrs- 
payment  is  not  to  begin  till  the  firft  quarter-day  after  the  teftator's  ?^^'>«'sanaui- 

death  only,  it  would 

W  admitted  of 

the  firft  payment  was  not  to  begin  till  thf  quaxter-day  after  ^ftator'TdeacIl 

So  that  if  (he  had  proved  the  will,  and  yet  died  before  that 
quarter-day,  (lie  would  not  have  been  Intitled. 

It  is  charged  too  upon  a  fund  which  is  liable  to  other  legacies,    f  229  ] 
therefore  the  annuity  arifes  by  way  of  charge  upon  a  legacy,  or  by  The  annuity  be- 
way  of  exception  out  of  it;  like  the  cafe  of  Lady  Granville  and  y^S^^^J^g^d  on  a 
the  Dutchefs  of  Beaufort,  2  Vern.  648.  othertgad::,;, 

either  by  wav  of 

charge,  or  exception  out  of  it^  had  it  been  given  out  of  the  general  refidue  it  might  have  been  a  bar. 

If  given  out  of  the  general  refidue,  indeed,  it  might  have  been 
a  bar,  becaufe  otherwife  it  would  have  been  giving  all,  and  fome, 
which  is  an  abfurdlty . 

Next  as  to  hoiifhold  goods  and  furniture^  and  all  my  plate ^  linen ^ 
watches-^  jewels  and  clothes. 

This  is  a  bequeft  o£  fpeclfic  things,  though  under  a  general 
defcription. 

But  yet  I  am  of  opinion  that  flie  is  excluded  of  the  refidue. 
Several  obje£lion3  have  been  made. 

Firft,  That  though  a  pecuniary  legacy  will  exelude  executors, 
yet  a  fpeclfic  one  will  not ;  and  feveral  cafes  have  been 
cited  for  this  purpofe  \  and  it  has  been  faid,  that  the  teflator 
might  intend  that  in  cafe  there  fhould  be  a  deficiency  of  the  fur- 
plus, (he  fliould  be  fecure  of  the  fpecfic  legacies. 

This  reafoning  would  prove  too  much,  it  would  hold  almoft 
as  ftrongly  in  the  cafe  of  a  pecuniary  legacy,  for  it  might  be  faid 
the  teftator  intended  his  executor  ihould  take  fomething  at  all 
events,  and  not  depend  merely  upon  the  fufficiency  of  the  fur- 
plus. 

As  for  the  precedents  which  have  been  cited  for  the  executrix, 
they  feein  to  me  to  fall  entirely. 

The 
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SocTHcoT  V.  'Yhe  firft  cafe  mentioned  was  Jj^ies  v.JVeficomh,  Free,  in  Chanc, 
Watsons  ^  i6.  the  report  of  this  cafe  is  very  (liort  ?s  to  the  point  for  which 
it  is  here  apphed,  and  is  beiides  the  cafe  of  a  wife. 
Ahulband  de-  The  uext  cafc  was  Griffith  v.  Rogers^  Free,  in  Chan,  231.  a 
viCed  his  library  hufband  devifes  h\i  hbrary  of  books  to  J,  except  ten  books,  fuch 
eL^^'^^'^^'o^V,  his  wife  fhould  chufe,  and  made  her  executrix,  and  held  (lie 
Aid: -te   was  HOt  cxcIuded  from  the  fulpius. 

fhould  chufe, and 

made  her  executrix  j  held  flie  was  not  excluded  from  the  furplus. 

Theftrongrea-  In  this  cafe  the  determina  tion  r  rc  C  r:  o  pen- 
(taldtht  court  will;,  but  the  'irong  reaioii  yhich  direaed  the  court 

in  the  dctermi-  in  their  determination  was,  that  the^e  was  no  bequeft  of  the 
nation  of  that    *books  at  all  to  the  wif(?,  but  the  whole  to  another  perfon.  and 

cafe  was,  chaX  •        j       n  i        t       %   -        r  it  •         ^      r  y 

there  was  no  be-  'inccrtam  v/Jiat  ihc  wiu  take,  cat  leit  to  fail  mto  the  furplus. 

^ueft  of  the 

booics  to  the  wif?.  Vat  ihc  whole  to  another. 


[  ^230  ]  The  next  cafe  was  Bailw  Smith,  2  Vern,  633.  there  the  whole 
reafoi:  lefls  in  a  manner,  upon  its  bein*;  the  cafc  of  a  wife,  and 
no  ftrefs  was  laid  at  all  on  its  being  v\  fpecific  legacy. 

On  the  other  hand,  that  fpccihc  legacies,  generally  fpeaking, 
will  exclude  executors  equally  with  pecuni  ;  ,  ,  are  clearly  and 
flrongly  proved  by  the  cafes  cited  for  that  .     mv;'^  , 

The  cafe  of  Lady  Granville  v.  Du:::.js  of  Beaufort^  in  ^Ver7i^ 
648.  and  I  P.  IVms.  11 6.  is  extremely  materiaL 

The  ground  of  the  reverfal  of  the  decree  in  the  houfe  of  Lords 
was,  that  the  legacy  operated  by  way  of  exception  out  of,  or  was 
a  charge  upon  a  legacy  given  to  another*. 

If  it  had  been  before  fetrled  that  fpecific  legacies  would  not 
have  barred  an  executor  of  the  refidue,  there  would  have  been  no 
occafion  to  have  refort  to  this  diftinclion ;  for,  according  to  the 
common  rule,  exceptio  frohat  re^ulara^ 

*  The  bill  here  was  brought  for  a  diftribution  of  the  furplus  againft  the  defandant, 
a$  executrix  to  the  late  D\ik.t  of  Beaufort^  who  had  devifed  tiie  uiie  of  his  table  j  lace  to' 
the  Dutchef:i  for  life^  and  afterwards  to  his  grandfon,  and  made  no  difpofiLion  of  the 
furplus.  Lord  ChtunrHhr  Coiv^cr  admitted  proofs  to  be  read,  that  the  teftator  intended 
to  giv<?//^«/Kr/»/w5  to  hii  txecutriiC,  but  not  thinking  the  evidence  ftrong  enough,  de- 
cree;,! a  diftribution. 

This  caufe  came  afti-rvi'ards  before  the  houfc  of  Lords  upon  appeal  on  jJie  iSth  of 
Dectftihcr  1710.  The  appellant's  counfel  infifted  that  it  was  proved  in  the  caufe,  that 
it  was  die  intent  of  rhe  tcllator  that  the  appellant  fhould  ijavt  the  furplus  of  tixe  per-, 
fonaleltatc  toherowa  ufej  which  proof,  as  it  agrees  with  the  rules  of  law  to  preferve 
the  legal  title  to  the  executrix,  tha:  of common  right  ihe  has  to  the  furplus,  fo  it  ihali 
prevent  and  ought  to  rebut  the  conihucVion  of  equity,  which  would  create  a  rcfulting 
truft,  and  make  the  executnA.  to  be  a  trurtee  in  equity  for  the  next  of  kin  j  and  f -r 
tjaefc  reafons  {..mong  others)  prayed  that  the  decree  might  be  reverfed,  and  it  ivas  r^- 
n/erjed  accordingly  nvithout  Ji'vifion.  MS  Report,  Dutchefs  oi  Beavf^rt  a^ipcllant.  Lady 
Craniilie  refpoudcnt,    /'i^/r,  tide  Devife,  />.  icf^j  jeii,  21. 


The 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


The  cafe  of  Shnmpton  v.  Stanhope  ii'iG  ii).  before  Lord  Southcot  v. 
cr  ti  .  r       /  J    \  i  Watson. 

A  bill  was  brought  for  a  diftrlbutlon  among  three  children  the 
next  of  kin  ;  the  words  of  the  will  were,  1  likevv^ife  appoint  them 
heirs  to  my  perfonal  eftate,  confuting  of,  ^c,  fpecifying  what, 
,  together  with  my  books. 

Lord  Talht  was  of  opinion  the  furplus  was  undlfpofeJ  and  dif- 
trlbu  table. 

This  is  a  plain  authority  that  fpecific  legacies  bar  an  executor, 
and  though  the  outfet  mentioned  generally  perfonal  eftate,  yet 
Lord  Tnibot  reftrained  it  by  the  particular  words  that  followed 
afterwards. 

Lord  Talbot's  reafonlng  as  to  the  perfonal  eftate,  was  that  this     [  23I  1 
claufe  was  not  intended  to  give  them  the  perfonal  eftate  by  im^ 
plication,  but  to  veil  it  in  them  as  executors  only. 

And  that  the  laft  claufe  was  explanatory  only. 

Upon  the  whole  he  decreed  a  diftrlbution. 

The  next  caufc  was  Neivjlddv*  Johfjfotiy  before  me,  July  15  j 
1740  (2).  I  had  not  the  leaft  thought  in  that  cafe  there  was  any 
difference  between  fpecific  legacies  and  pecuniary,  as  to  barring- 
executors. 

There  was  a  plain  reafon  there,  why  the  teftator  feparated  the 
flock  from  the  reft  of  his  perfonal  eftate,  becaufe  otherwife  the 
hufband  of  the  legatee  would  have  beea  intitled. 

In  the  next  place  fome  arguments  have  been  ufed  from  the 
words  of  the  will;  firfl",  upon  the  introductory  claufe,  that  it  is 
very  flrong  to  fliew  he  intended  to  difpofe  of  the  whole. 

Nothing  could  be  ftronger  than  the  introduftion  in  the  cafe  of 
Farringdon  v.  Knightly^  and  yet  determined  to  be  a  bar.  And  I 
look  upon  this  as  nothing  more  than  words  of  form  thrown  in  by 
drawers  of  v/iils. 

The  next  of  kin  take  by  a  kind  of  faccefhon  ah  intejlatoy  with-  The  law  throws 
out  the  afhftance  of  this  court  j  and  it  is  the  law  throws  it  upon  ^^1^^ 

them.  who  take  it  by  a 

It  has  been  faid  that  Mrs. /F>z//3/?  fhould  be  accountable  for  ^^^'^^^^•^'J!^^^^ 
nothing  except  the  ftocks,  but  the  words  will  not  warrant  this  ^"^^^  '"'C/^*' 
conftruclion  fo  as  to  excufe  her  from  accounting  for  fo  much  of 
the  perfonal  eftate  as  is  not  difpofed  of  by  the  will. 

To  confidcr  it  in  one  plain  inftance,  the  muft  account  for  the 
diuidends. 

Another  objecTt ion  has  been  darted  from  the  circumftances  at- 
tending the  devife  of  fpecific  legacies  themfelves,  that  where  ano- 
ther reafon  appears  for  giving  them  flie  fhall  not  be  excluded  ; 
and  that  this  is  introduced  only  for  the  fake  of  excepting  the  three 
piiflures  out  of  it. 

The  exception  of  the  three  pictures  is  not  out  of  the  whole 
perfonal  eftate,  but  out  of  a  particular  fpecies  only,  and  thcre- 

(i)  Pvlr.  Cox  in  his  note  to  Farrington  104.  that  the  tel^ator  there  gave  fome 

V.  Kniohtky ,  I  P.IV.  ^^o  obferves,"  That  *' fpecific    legacies  to       man  and  his 

the  cafe  of  Shrinipto?i  v.  Stanhope,  is  not  wife  jointly^  whom  he  alfo  made  his 

*^  a  cafe  of           y^^^Z/fr  legacies,  for  it  '''executors.^' 

appears  from  Reg,  Lib.      ij^6,  fob  (2)  Ante  2  vol.  4.5  .  S.  C. 

Vol.  III.  P  fore 
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^wItsoJ/*  ^^^'^  cannot  be  ofFered  as  a  reafonfor  his  particular  exprefTmg  ano- 
ther thing  5  befides,  it  would  have  been  much  more  natural  to 
have  given  the  pictures  as  di(lin6l  legacies,  and  not  as  an  excep- 
tion  out  of  a  legacy. 
[  232  J  ^l^g  excepted  cafes  w^ill  be  found  to  be  grounded  upon  one 

of  thefe  three  reafons. 

i^^r/?,  By  way  of  particular  intereft,  or  ufufruBiiary  eflate  out 
of  a  legacy  given  to  another  perfon. 
Secondlyy  By  way  of  exception. 

Thirdly^  Where  it  is  given  for  the  fake  of  fome  trull  which  the 
executor  is  to  perform. 

But  the  prefent  cafe  cannot  fall  in  with  any  of  thefe  diftinc- 
tions. 

This  is  not  an  exception  for  the  benefit  of  the  executrix  out 
of  a  legacy  given  to  another  ("1 ),  but  it  is  an  exception  for  other 
perfons  out  of  a  particular  ipecies  of  perfonal  eftate  given  to  the 
executrix  herfelf. 

No  defendant  by  No  weight  is  to  be  laid  on  any  pafTages  in  anfwers,  for  no 
his  aniwcr  can    defendant  by  his  anfwer  can  affe6t  the  rights  of  other  parties,  or 

affe a  the  rights  r  ^  ^  r  3 

of  other  parties.  pei^lO"S. 

The  confequencc  of  the  whole  upon  this  point  is,  that  the 
undifpoied  part  of  the  perfonal  eitate  muft  go  amongft  the  next 
of  kin,  but  muft  bear  the  burthen  of  the  debts  and  funeral  ex- 
pen  ces  in  the  firfl  place. 

The  fccond  queftiou  iSj  What  is  the  undifpofed  part  of  the 
perfonal  cllate  ? 

Bank  notc^  can-  In  the  firft  placc,  the  ready  calh  in  his  houfe,  in  the  next  the 
cd'as  a  kcudT'  unreceivcd ,  fecondly,  the  bank  notes  for  i  oo/.  It  has  been 

for  monty,  but  f^id  that  thefe  ought  to  be  confidered  only  as  a  f^curity  for  moneys 
according  to  but  I  am  Opinion  they  mufl  be  taken  according  to  the  common 
whkh^'regards*  ^l*^g^  ^"d  notion  of  bank  notes,  which  are  always  confidered  as 
them  always  as  cafh,  and  made  payable  to  bearer;  if  fecurities  were  to  be  extend- 
caih  (2).  in  this  manner,  arrears  of  rent  might  be  called  fo,  for  t/^e  red- 

demlinny  and  covenants  for  payment  of  rent,  might  be  plaufibly 
called  a  fecurity  for  money. 

The  next  particular  which  is  infilled  to  be  undifpofed  of,  Is 
the  dividend  upon  teftator's  bank  flock  lying  in  the  bank,  endea- 
voured to  be  brought  within  the  defer  iption  of  the  will. 

In  the  llrfl  place  the  dividends  fo  lying  in  the  bank  do  not  an- 
fwer the  defcription,  for  they  are  not  dividends  to  become  due 
upon  the  flocks,  for  the  company  had  paid  them  before. 

Now  the  teftator  having  kept  his  cafh  with  the  bank,  the  re- 
ceipt of  the  bank  was  his  receipt;  and  you  might  as  well  fay  that 
r         3  ^^^^  hands  of  a  fheward  received  by  rents,  is  not  the  cafli 

of  the  principal. 

I  am  of  opinion  the  balance  of  teflator's  account  In  the  bank 
muft  be  confidered  as  undifpofed  of. 

Tlius  far  I  am  of  opinion  for  the  plaintiff. 
But  as  to  the  dividends  unreceived,  I  am  of  opinion  for  the 
defendant. 

(0  Ke<w/lcad  w  John/on,  ante  2  vol.         (2)  Popham  V.   Lady  Aylrjbury^  Amh, 

45.  ^;  68. 
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Li  cafe  h'ls  perfonal  ejlate  in  the Jloch  is  not  ftifficienty  ^c.    Vide  ^ '^YrsoKr 
the  luilL 

Thefe  are  words  of  refere.nce.  * 
Tiie  next  fent;pnce  is  plainly  connected  with  the  former. 
Then  the  faid  dividends   fhall  be  laid  out  in  fuch  manner 
as,  iffc. 

There  is  no  doubt  as  to  this  part  of  the  will. 

The  only  remaining  confideration  is  as  to  certain  things 
which  are  mentioned  to  be  given  in  the  will,  and  yet  not  in- 
tirely  given. 

And  this  is  founded  on  the  words  of  the  will,  where  flocks 
are  devifed  to  Lord  Bath. 

The  queftion  refults  to  this,  when  the  bequeft  to  Lord  PuU 
t^ney  is  to  commence  in  point  of  intereft  ? 

It  is  very  inaccurately  penned,  but  the  court  muft  put  fuch 
conflrudlion  as  will  bell  anfwer  the  intention. 

Was  Lord  Pulteney  to  be  kept  out  of  the  pofleflion  of  enjoy- 
ing the  furplus  of  the  dividends  of  thefe  ftocks  till  even  the 
annuitant  of  ten  pounds  a  year  is  dead  ?  That  would  be  very 
hard. 

The  commencement  of  the  truft  is  put  upon  fome  event  of 
dying,  and  though  I  have  no  doubt  of  the  intention  in  my  own 
private  opinion,  yet  I  muft  confider  it  with  judicial  eyes. 

Though  the   court   can  conftrue  and  expound  the  w^ords  The  court  may 
of  a  teftator's  will,   yet  they  cannot  ftrike  them  out  of  it  expound  the 

e-Mtirelv  words  of  a  will, 

entirely.      ^  ^  ^  but  cannot  IbiU 

It  is  plain  the  teftator  did  not  think  of  any  furplus  of  the  them  out. 
dividends,  for  he  has  provided  an  auxiliary  fund  if  dividends 
Ihould  fail ;   but  when  any  of  the  annuitants  died,   he  faw 
there  would  be  a  furplus,  and  has  provided  for  it  j  and  this 
muft  be  conftrued  like  the  cafe  of  Hyletvzxi'yi%  Chip^  in  Cro»  Jac,      [  ^34  J 
259.  and  ^y^-/ verfus  Choppin  in  Ttlv,  183. 

It  is  true  an  objection  has  been  made,  that  crofs- remainders 
by  implication  cannot  be  between  more  than  three.  And  the 
cafe  of  Barnard  \(cxi\x^  Bowdeny  before  me  the  14th  of  Novem- 
ber^ 1743*  has  been  cited. 

A  precedent  by  no  means  applicable,  for  the  words  there 
were  peremptory  after  the  deceafe  of  a  particular  perfon  ;  I 
was  very  apprehenfive  the  conilruclion  I  put  upon  it  was  not 
according  to  the  intention  but  I  could  not  fo  conflrue  it,  with- 
out ilriking  words  out  of  the  will :  but  here  the  court  may 
conflrue  it  according  to  the  intention  of  the  teftator,  which 
they  are  bound  to  do,  if  they  can  confiflently  with  the  rules  of 
law. 

It  has  been  faid,  that  the  death  of  any  one  of  the  annui- 
tants doth  not  influence  the  furplus  of  dividends  ;  and  I  agree 
it  doth  not  as  to  the  dividends  themfelves,  but  after  the  gift 
commences,  it  attaches  upon  the  ftocks,  and  will  carry  all  the 
dividends. 

This  is  my  opinion  upon  the  feveral  parts  of  the  w^ilL 
His  Lordfhip  declared,  that  fo  much  of  the  teftator's  perfonal 
eftate,  as  is  not  difpofed  of  by  his  will,  belongs  to  and  ought 

P  2  to 
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W^'^so  ^*    ^      diflrlbuted  among  his  next  of  kin,  fubjed  to  his  debts  and 
ATsoN.     funeral  expences. 

He  alfo  declared  that  the  teftator's  cafli,  ready  money,  bank 
notes,  arrears  of  rent,  the  money  due  to  the  teftator  on  his  ac- 
count kept  with  the  bank  ( i),  and  alfo  the  furplus  of  the  divi- 
dends accrued  upon  the  faid  ftock  between  the  teftator's  death, 
and  the  death  of  Mrs.  Anu  JVatfon,  one  of  the  annuitants,  over 
and  above  what  was  fufficient  to  fatisfy  the  growing  payments  of 
the  annuity  given  during  that  time,  ought  to  be  confidered  as 
undifpofed  of  by  the  faid  will. 

But  that  all  fuch  dividends  and  fums  of  money  as  were  due, 
and  in  arrear  upon  any  of  the  faid  teftator's  ftocks,  and  aci::rued 
at  the  time  of  his  death,  and  alfo  the  furplus  of  the  faid  dividends 
accrued  or  to  accrue  upon  the  faid  ftocks,  between  the  teftator's 
death  and  the  deceafe  of  fuch  of  the  annuitants  as  died  firft, 
ought  to  be  confidered  as  difpofed  of  by  the  faid  will  for  the  be- 
nefit of  Lord  Pidtcfieyy  and  his  younger  fons,  fubjedl  to  the  con^ 
tingency  thereon. 

Therefore  I  decree  that  it  be  referred  to  a  Mafter  to  take  an 
account  of  all  fuch  parts  of  the  faid  teftator^s  perfonal  eftate  as 
are  not  difpofed  of  by  the  will,  as  have  been  received  by  Jmi 
Watfon  in  her  life-time,  ^md  by  defendant  Nathaniel  JVatfon  finc^ 
her  death  (2). 

(i)      And  all  debts  due  to  the  tefti-        due,  and  in  arrear  upon  any  of  the  faid 
tor  at  the  time  of  his  deceafe,  and  alfo    ^*  tella  tor  s  llocks  at  the  time  of  his 
the  furplus  of  the  dividends  accrued    **  death,  and  alfo  the  whole  furplus  of 
**  upon  the  faid  Rocks  between  the  faid        the  faid  dividends  accrued  or  to^ac- 
tefiator's  death,  and  the  death  of  fuch    "  crue  upon  the  faid  flocks  fmce  thede- 
"  of  the  annuitants  as  died  firft,  over       ceafe  of  fuch  of  the  annuitants  as  died 
*°  and  above  what  was  fufRcient  to  fatis-    "  firft,  ought  to  be  confidered  as  difpofed 
**  fy  all  the  annuities  given  during  that    **  of  by  the  faid  will  for  the  benefit  of 
time,  ought  to  be  confidered  as  undif-        hard  Pulteney,  fubjeft  to  the  contin- 
pofed  by  the  faid  will. But  all  fuch  di-    "  gencies  in  the  faid  will." 
vidends  and  fums  of  money  as  were       (2)  Reg.  Lib.  B»  1744.  fol.  ^4^, 


Jt  the  Second  Seal  after  Trinity /Term y  1 744? 

MR.  Solicitor  General  moved  to  difcharge  an  order  for 
cotts,  on  the  following  cafe. 
There  had  been  a  reference  by  the  direction  of  the  court,  to  a 
Mafter,  to  inquire  into  the  regularity  of  proceedings  under  a 
commiffion  for  examination  of  witnelTes,  and  the  Mafter  re^ 
ported  them  irregular  ;  exceptions  were  taken  to  the  Mafter's 
report ;  and  the  court,  thinking  the  proceedings  regular,  allow* 
ed  the  exception,  and  the  party  that  fucceeded  had  his  cofts  of 
the  application. 

thought  them  regular,  and  allowed  the  exceptions,  and  the  party  who  fucceeded  had  his  cofts  of  the 
ipplxc^tion  :  Lord  II ardwkkc  dilcharged  the  order  for  colls,  becaufe  the  plaintiff's  was  not  a  vexatiou? 
proceeding,  hut  in  the  Maftcr's  opinion  well  founded  j  and  (hc  rvUs  is  never  to  give,  colls  but  where  no 
\ull  ground  appear?  for  the  proceeding. 

Lord 


Cafe  8i» 

£  235  ] 


The  Mafter,  to 
whom  it  was  re- 
ferred, reported 
the  proceedings 
under  a  com- 
miffion  for  ex- 
amination of 
witnefies  irregu- 
lar J  on  excep- 
tioni  the  court 


« 
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Lord  Chancellor, 

I  think  this  analogous  to  the  cafe,  where  exceptions  are  taken  Exceptions  to  an 
to  a  defendant's  anfwer  for  infulliciency,  and  the  Mafter  reports  anfwerforin- 
it  infufficient,  and,  upon  exceptions,  the  court  is  of  opinion  it  fo  reported*}  u"p* 
is  fufiicient,  the  party  fucceeding  in  this  application,  fhall  not  on  exceptions, 
have  the  colls  of  it,  but  it  fhall  wait  the  event  of  the  caufe    and  fufficient-^ 
for  this  reafon,  becaiife  the  plaintiff's  did  not  appear  to  be  a  pro-  the  party  fuc-' 
ceeding  merely  vexatious,  but,  in  the  opinion  of  the  Mafter,  ceeiinginthe 
well  founded  ;  and  the  rule  of  the  court  is  never  to  give  cofts,  ^pp^'"J'°"  ""^^^ 
but  where  there  appears  to  have  been  no  juft  grounds  for  the  but  it  fhaU  wait 

proceeding.  ^^(^  event  of  this 

caufe. 

But,  though  I  am  of  opinion  to  difcharge  the  prefent  order,  9"  ^^P"^*^^^ 
yef,  I  think,  on  a  fpecial  motion,  and  ilating  particular  circum-  p^^ti cuht 
(lances  in  the  cafe,  the  court  might  give  cofts,  though  the  Mafter  cumftances,  the 
had  reported  it  in  favour  of  the  other  party.  may  give 

,  ^  cofts,  though 

the  Mafter  reports  it  In  favour  of  the  other  part/. 

Hia  Lordfhip  difcharged  the  order  here  for  cofts. 

Mead  verfus  Lord  Orrery  and  Others,  July  1 9,  1745..         Cafe  82. 

TH  E  plaintiffs,  two  of  the  children  of  John  Mead,  the  s.  c.  cited 
elder,  of  Lortdo?ty  banker,  charge,  by  their  bill,  that  he  2  Vef.  467. 
had  a  mortgage  of  three  thoufand  five  hundred  pounds  on  the  J^^^^^  Tffi^m'^ 
eftate  of  William  Kirkby^  and  that  being  fo  intitled,  about  the  2^th  a  mortgage  of 
April  1 7 12,  died,  leaving  Jane  his  widow,  and  five  children;  their  teftator  as 
that,  by  his  will,  he  appointed  his  wife,  his  eldeft  fon  John  tVe'receilerfhlp 
Meady  and  another  perfon,  executors,  and  thereby  devifcd  to  his  of  one  of  them, 
executors  and  their  heirs,  t3'c*  "  all  his  real  and  perfonal  eftate,  ^^'^^^^'^.^'^^j'^.^ 
not  by  his  will  otherwife  difpofed  of,  in  truft  that  they  fhould,  cai5  appears  to  * 
*^  by  charging,  leafing,  or  felHng  his  eftates,  or  any  of  them,  be  the  tranf- 
**  raife  money  for  the  payment  of  all  his  debts,  and  what  fliould 

.        1         1-     o  I        T   -1    1    •  1  •  executors,  and 

remani,   he   an*ects  to  be  divided  into  equal  proportions,  two  not  intercft- 
"  fiiare  and  ftiare  alike,  between  his  five  children,  and  left  eci,and  no  co- 
it  to  his  executors,  to   make   proper  allowances  for  their  °^ 

,  n    1  ri  butapurchale 

maintenance,  until  there  fliould  be  a  diftribution  made  of  his  for  a  valuable 

eftates,"  conHder^tien, 
^  there  are  not 

fufiicient  grounds  to  fet  afide  this  afTignment  of  a  mortgage  belonging  to  ^.  M*  che  teftator  (i). 


(l)  In  Bonny  Y,  Ri^gaj-d,  cited  2  Bro. 
Cha,  Rep.  438.  4  Rro.  Cha.  Rep.  130. 
The  Mafter  of  the  Rolls  was  of  opinion, 

that  the  rule  was  carried  too  far  in 
*'  Mead  v.  Lord  Orrery,  fortho'  it  is  clear, 
'*  that  an  executor  may  difpofe  of  alTets, 

and  any  body  purchafing  of  him  is  not 
'*  bound  to  fee  to  the  application  of  the 
*'  money,  yet  this  fliall  never  protcil  any 


'*  body, who  purchafes  from  an  executor 
with  a  full  knowledge  that  the  money 
"  was  to  be  mifapplied ;  and  that  7nor[' 
S^K^^K^  leajehohl  property  of  the  tella- 
tor,  did  not  leem  to  be  che  yuitnralw^y 
"  of  dealing  with  aifets,  and  was  in  ic- 
*'  felf  a  very  fuf'picious  circumitance.'* 
See  the  cafes  cited  in  the  notes  xo  Nugent 
v.  Gi/ard,  cinU  i  vol,  463. 
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Mead  V.  That  il/W  the  widow,  and  John  Mead  the  younger, 
i.  OnRERY.  pYQved  the  wil],  and  after  the  teftator's  debts  and  legacies  were 

paid,  a  large  furplus  remained  to  be  divided  amongfl  the  hve 

children. 

In  a  caufe  between  the  executor  of  Fowle^  who  was  partner 
with  old  Afead,  and  his  executors,  the  mortgage  deed  relating  to 
IFiHiam  Kirhbfs  eftate,  was  dire6led  to  be  left  in  the  hands  of 
Mr.  Bemiet,  the  Mafter  in  Chancery,  till  the  partnerfliip  account 
fhbuid  he  finally  adjufted  (i). 

That  the  defendants,  the  executors  of  the  Dutchefs  of 
Buchinghamy  pretend,  they  have  got  an  affignment  of  the  legal 
eftctte  of  the  mortgaged  premifies  from  John  Mead  the  younger, 
in  his  life-time,  and  refufe  to  account  to  the  plaintiffs  for  what 
they  have  received  out  of  the  faid  premifles,  or  to  deliver  up  the 
deeds  and  writings,  and  therefore  the  bill  was  brought  for  an 
account,  and  for  the  deeds. 

What  is  principally  infilled  on  by  the  defendants,  the  exe- 
cutors of  the  Dutchefs  of  Buckingham,  is,  that  on  the  i8th  of 
May  1726,  John  Mead^  the  younger,  was  appointed  receiver 
of  the  rents  and  profits  of  all  the  real  and  perfonal  eftate  of 
Edmund  Duke  of  BuchinghamJJjire^  and  that  John  Mead  propof- 
ed  to  affign  this  mortgage  on  Kirkbys  eftate  to  Mafter  Ben- 
net,  as  a  fecurity  for  his  receiverfhip ;  and  accordingly,  by 
deed  dated  the  21ft  of  December,  1726,  (to  which  Jane  Mead, 
and  the  other  executor  of  old  Mead  were  parties),  reciting, 
that  there  was  due  on  the  mortgage  9000/.  and  upwards,  and 
that  the  fame  was  the  proper  money  of  John  Mead  the 
younger,  they  conveyed  to  Thomas  Bennet,  his  heirs  and  af- 
ligns,  the  faid  mortgage,  and  all  money  due  thereon,  to 
hold  to  him,  his  heirs  and  afligns  for  ever,  fuhjeEl  to  a  provifoy 
that  if  the  faid  ]oh.n  Mead  fljould^  and  did^  once  in  a  year,  dur- 
ing the  time  he  continued  receiver  of  the  rents,  profits,  is^c,  of  Duke 
EdmundV  real  and  perfonal  ejlates^  j^ifih  ^^^^^^^^^^  ivith  Thomas 
Bennet,  a)id  ivell  and  truly  pay  the  balance  of  fuch  account,  then 
[  ^37  ]  Thomas  Bennet  ivas  to  re-convey  the  mortgaged  premijfes  to  John 
Mead,  his  heirs,  executors  or  adminifirators. 

That  Mead  the  younger  died  inteftate,  without  having  ac- 
counted for  what  he  had  received  by  virtue  of  his  receiverfliip, 
and  greatly  indebted  to  Duke  Edmund's  eftate,  and  that  they, 
as  executors  of  the  Dutchefs,  who  was  the  executrix  of  Duke 
Edmund,  claim  the  benefit  of  the  mortgage  and  fecurity  to  Maf- 
ter Bennet,  and  infill  the  plaintiffs  have  no  right  to  any  of  the 
money  due  on  the  mortgage,  till  fatisfa£lion  is  made  for  what 
is  due  from  John  Mead  the  younger,  on  account  of  fuch  re- 
eelverfliip ;  and  though  they  believe  they  may  have  feen  a  copy 
of  the  will  of  John  Mead  the  elder,  yet  infift,  notwithftanding 
any  thing  in  that  will,  John  Mead  the  younger,  and  the  other 
executors,  had  full  power  to  aflign  the  mortgage  as  aforefaid,  as 


(1)  The  decree  was  made  in  17 15, 
and  the  M.iller  made  his  report  in  173  i;j 
liil  which  period  it  feeifts  to  havQ  been 


doubtful,  whether  the  mortgage  in 
cpieition  belonged  to  the  reprelentatives 
of  Fo'wk  or  of  old  M^iad, 

it 
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it  was  not  fpeclfically  devifed  by  the  will  to  any  particular  per-     Mi^d  v. 
fons,  or  to  any  particular  ufe,  and  confequently  did  abfolutely  Oa^ERr* 
veft  in  the  executors. 
Lord  Chancellor, 

With  regard  to  what  Mafter  i^^'z/w/ has  done,  I  intirely  dif-  Thccourfe  of 
approve  of  going  out  of  the  courfe  of  the  court,  which  requires  the  court  re- 
a  fecurity  by  the  receivei'y  and  two  fecurities  in  a  recognizance,  and  ^""j^^ 
taking  an  affignment  of  a  mortgage  belonging  to  the  receiver  in-  L^d  twofurecii', 

flea'd  of  it,  is  very  improper.  ia  a  recogni- 

zance, and  tak- 
ing the  affignment  of  a  mortgage  belonging  to  a  receiver  v*;ry  improper,  and  ought  not  ;:?> 
have  teen  done. 

There  are  two  quefUons  in  this  caufe. 

Firft,  Whether  the  plaintiffs,  as  refiduary  legatees  of  old 
John  Meady  are  intitled  to  be  relieved  againft  the  alFignment  of 
the  mortgage,  and  to  have  fuch  account,  i^c,  as  is  prayed  by 
their  bill  ? 

Secondly,  Or  whether  the  executors  of  Edmund,  Duke  of 
BucVinghamJJnre  are  intitled  to  retain  this  affignment,  and  if  in* 
titled,  how  far  they  ihall  have  the  benefit  ? 

The  firft  queftion  depends  upon  this  point,  whether  this  was 
a  good  -alienation  of  the  affcts  of  old  "John  Mend  the  teftator. 

It  rniift  be  admitted  to  be  good  in  point  of  law,  for,  unlefs      alienation  of 
executors  do  it  collufively,  it  is  good  there,  and  neither  creditors  efutor^^eood^^t" 
or  legatees  can  call  it  back  again.  law,  unlefs  dons 

The  legal  eftate  is  vefted  in  Bennet,  the  Mafter  in'  Chancery  j  coiiufiveiy. 
but  it  has  been  infilled  by  the  plaintiffs,  if  good  in  law,  yet  not 
in  equity. 

Thus  much  muft  be  admitted,  that  as  the  defendants  have    [  2-28  ] 
gained  theiegal  eftate,  and  likewife  for  a  valuable  confideratios, 
it  muft  be  a  very  powerful  equity  to  take  it  from  them. 

It  has  been  contended  by  the  plaintiffs,  that  this  mortgage 
was  part  of  the  perfonal  affets  of  old  John  Mead^  and  a  trufl: 
for  the  refiduary  legatees,  and  that  the  parties  had  notice  at 
the  time  the  aOignment  was  made  to  Bennet  of  the  plaintiff's 
right,  and  therefore  cannot  avail  .themfelves  of  it  under  fuch 
circumstances. 

Now  to  be  furCj  notice  in  a  court  of  equity  is  extremely  ma-  Ifapenon  \\\\\ 
teriul :  for  if  a  perfon  will  purchafe  with  notic-e  of  another's  P'^'"':^^^'^ /^'^^^^ 

•11-        •  •  r  1        •  Ml  ,  .         -      «      notice  ot  ano- 

right,   his  giving  a  coniideration  will  not  avail  him,  for  he  therms  right, 
throws  away   his  money  voluntarily,   and  of  his  own  free  giving  a  comide- 

Wili   (l),  -  ration  will aoC 

^^^^  W  >    .  av  dl  him. 

The  cafes  of  notice  cited  by  the  plaintiff's  counfel  are  very  Whoever  f^kes 
material  as  to  the  general  rule,  but  not  fo  material  as  to  the  par-  l""*"^  ^"  i^^*^''" 

o  ''  r        tor,  mult  do  it 

with  notice  of  a 

will,  and  If  the  do£lrine  was  to  prevail  of  notice  to  an  aflignee  of  an  executor.  It  would  hold  in  ev^ry 
wiiti,  and  none  would  dave  to  purchafe  or  take  an  affignment  from  an  <«ecuttT. 

(i)  Saunders  v.  Deheiv,  2  Vern.  271 


lifubr 
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Mfad  v.     ticular  cafe  of  an  executor;  for  whoever  takes  anything  froni 
0RR5RV.        executor,  muft  do  it  always  with  notice  of  a  will,  and  if  this 
doctrine  was  to  prevail  of  notice  to  an  afTignee  of  an  executor,  it 
would  extend  to  any  cafe  of  a  will,  and  no  body  would  dare  to 
purchafe  or  take  an  alignment  from  an  executor. 

Therefore  the  bare  points  of  notice  of  the  will  is  not  fufRcient. 
This  is  the  fir  ft  attempt  that  has  been  made  by  a  refiduary  le- 
gatee^ to  overturn  an  afTignment  by  an  executor  of  the  aflets  of 
his  tedator. 

The  precedents  of  following  affets  into  the  hands  of  pur- 
chafers  as  alhgiiees,  have  been  chiefly  in  the  cafe  of  creditors. 

Now,  creditors  have  a  demand  againft  an  executor  for  the 
whole  afTcts  of  the  teftator,  after  the  account  is  made  up,  but 
not  by  way  of  fpeclfic  lien  on  the  aflets. 
'^/r^'a  Hen^o^'  There  have  been  fome  inftances  too  of  fpecific  legatees  follow- 
on  the  aiiets  for  ing  aflets,  for  he  has  a  fpecific  lien  upon  the  aflets  for  that  fpecilic 
that  fpecific  part,  after  the  executor  has  aflented,  and  difl^ers  from  a  refiduary 
executor har     legatee,  who  has  no  demand  upon  any  particular  part. 

afleated,  otherwife  as  to  a  refiduary  legatee. 

But  the  claim  of  the  plaintiffs  depends  upon  an  account  to  be 
taken,  and  a  liquidation  of  the  whole,  which  of  confequence 
fuppofes  an  alienation  or  variation  of  aflets  by  an  executor,  in 
order  to  make  a  fatisfadlion  for  thofe  demands,  which  muft  pre- 
cede the  legacies. 

So  much  in  general ;  next  as  to  the  particular  points. 
[  239  3  '^^^^  infifted  for  the  plaintiffs,  that  executors  are  to  be 

€onfidered  as  truftees,  and  the  aflignment  made  by  them  in  this 
light ;  or  if  it  was  made  by  them  as  executors  only,  it  was  not  a 
right  difpofitlon  of  alfets,  and  had  not  a  tendency  at  all  (as  Mr. 
Wilbraham  exprefled  it)  to  a  due  adminiftratioh  of  aflets. 

This  mortgage  is  admitted  to  be  part  of  the  perfonal  eftate  of 
old  John  Aleady  and  came  to  him  from  the  partnerfliip  in  his 
Ihop,  as  a  banker;  thefe  are  clear  fa61:s. 

Confider  then  how  far  he  has  devifed  his  eftate  ;  there  are 
three  executors  to  the  will,  and  devifes  to  them  and  their  heirs ^ 
ts^c.  all  his  real  and  perjonal  ejlate,  not  by  his  will  otherivife  dif- 
pofed  of,  in  truj}^  iffc,  for  payment  of  debts y  and  what  fmll  remain ^ 
to  be  divided  equally  among  his  five  children. 

From  hence  it  has  been  infifted  on  by  the  plaintifl^'s  counfel, 
tliat  the  whole  of  the  perfonal  eftate  of  old  John  Mead^  in  the 
hands  of  the  executors,  was  afle6led  by  this  truft. 

I  am  of  a  different  opinion,  and  that  the  manner  of  devifing 
here  does  not  alter  or  reftrain  the  power  of  executors  over  the 
perfonal  eftate. 

What  does  this  amount  to  more  than  appointing  them  exe- 
cutors, and  giving  the  furpius  of  this  eftate  to  be  divided 
equally  between  his  children  I 

The  teftator,  as  to  a  particular  part  of  his  perfonal  eftate^ 
may  affedl  it  with  a  truft  ;  but  as  to  the  whole  perfonal  eftate, 
when  he  makes  them  executors,  he  gives  them  the  legal  right, 

and 


Jn  the  Time  of  Lord  Chancellor  Hardwicke. 

aivd  tliough  he  does  after  give  the  refidue  to  be  divided  among  jJ^q^^^^^^ 
his  children,  it  does  not  take  away  their  power  as  executors.  ' 
It  would  be  mo{t  mifchievous  if  it  did. 

It  has  been  argued,  that  as  all  the  executors  joined  In  the 
afiignment,  notwithftanding  one  had  renounced,  they  were  con- 
fidered  as  truftees  ;  but  there  is  nothing  in  this  obfervation,  for 
though  one  renounced  he  never  releafed  to  the  other  two,  and 
might  have  come  in  afterwards  and  proved  the  will,  for  the  , 
whole  veils  in  him,  and  before  probate  the  executor  may  difpofe 
of  the  eftate  (i ). 

The  plaintiff's  counfel  have  gone  further,  and  infift,  that  taking 
it  abftra^ledly  from  a  truft,  fuppofing  they  aded  as  executors, 
yet  they  could  not  affign  this  mortgage 

A  point  that  deferves  well  to  be  confidered. 

*It  is  undoubtedly  a  ffood  difpofition  in  law,  and  has  vefted  the  7^,^  executor 

rt.T-.  i     -R/ro        ^      r        '      r      i  •  had  not  a  bare 

legal  intereft  in  Bennet,  the  Malter,  as  a  fecurity  for  the  receiver  ;  authority,  but 
and  the  executors  who  afligned  had  not  bare  authority,  but  the  theiatercftin 
intereft  in  the  thin?  afliened,  for  neither  refiduary  or  fpecilic  ^hetmng  af- 

1  .    ^     n      '  ^  irr         r  ligned,  tor  nei- 

legatees  have  any  mterca  without  the  aflent  of  executors.  ther  refiduary  or 

fpeclfic legatees 

have  any  Intereft  without  the  affcnt  of  executors. 

[  *240  ] 

If  good  at  law,  the  ^ueftion  Is,  whether  there  are  fufficient 
grounds  to  fet  it  afide  In  equity,  fo  as  to  enable  the  refiduary 
legatee  to  follow  the  afiets  into  the  hands  of  the  aflignees.  ' 

It  has  been  admitted  by  the  counfel  for  the  plaintiffs,  that 
executors  may  fell  part  of  the  aflets,  becaufe  fuppofed  to  be 
fold  for  payment  of  debts,  and  admitted  for  the  fame  reafoii 
they  may  mortgage  ;  but  then  it  has  been  infii'{:ed,  this  was  a  fe- 
curity for  money,  that  ivas  to  come  into  the  hands  of  one  of  the  exe^ 
cutors  only*  ■  ' 

The  diftin£lion  is  extremely  nice,  for  if  he  may  do  as  he 
thinks  fit,  by  felling  or  mortgaging  of  aflets,  how  does  it  differ 
from  the  prefent  cafe,  which  is  an  aHignment  by  John  Mead^  in 
order  to  bring  a  great  fum  of  money  into  his  hands,  and  enable 
him  to  better  the  eftate,  and  alfo  to  carry  on  with  more  advan- 
tage his  office  of  executor. 

Confider  the  cafes. 

I  do  not  know  any  inftance  where  an  alTignment  has  been  Uniefs  fraud 
made  by  an  executor  for  a  valuable  confideration,  that  this  court  appears  bcLwccn 
have  fet  it  afide,  unlefs  fome  fraud  appears  between  the  executor  ^x^culoc 

,  *  and  the  airignce, 

and  the  afhgnee.  inftance  ef 

an  afiignment  made  by  him  for  a  valuable  conllderatlon  being  fet  aftde  by  this  court. 

In  Cr^w^verfus  Drah,  2  Fern,  616,  the  queftion  was,  whe- 
ther the  fale  of  a  leafehold  eftate  to  the  defendant  by  an  executor, 
was  good  to  bind  an  unfatisfied  creditor,  and  a  decree  for  the 
plaintiff  at  the  Rolls,  and  affirmed  upon  appeal. 


(i)  Hudfon  v.  Hud/on^  ante  I  W.  461. 

Upon 
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LdToRRERT       ^P^"  fearching  the  Regj/Ier-s  book  for  that  cafe,  it  appears,  that 
RRERY.  admitted  by  the  anfwer,  that  he  had  notice  of  the  plaintiff's 

debt,  and  upon  that,  and  the  evidence  in  the  caufe,  Lord  Cow- 
per  decreed  for  the  plaintiff,  faying  the  defendant  was  a  party, 
and  confenting  to,  and  contriving  a  devajlavit. 

The  next  was  the  cafe  of  Paget  verfus  Hojkins,  Free,  in  Cane, 
431.  I  fee  no  grounds  for  Mr.  Vernon^  diffatisfadion  at  the 
decree  there  *. 

E  241  3  '^^^  ^"^^^  Hmnhle  verfus  Bill  Cs*  al\  2  Vern,  444,  A,  having 
a  term  in  the  printing-office,  by  will  direfts  2000/,  fliali  be  ralf- 
ed  out  of  the  profits  for  his  daughter  and  her  childrenj  and  made 
B,  executor  ;  B.  mortgages  the  term  :  decreed  the  daughter  and 
her  children  fhould  redeem,  or  be  foreclofed  \  but  teverfed  by  the 
Houfe  of  Lords  (i). 

This  differs  extremely  from  the  prefent  cafe,  becaufe  there 
was  a  charge  upon  a  particular  part  of  the  eflate  for  fecuring  the 
fum  of  2000/.  and  therefore  it  would  have  been  going  a  great 
way,  to  fay,  that  making  a  fubfequent  mortgage  fliould  prevail 
againfl  a  prior  mortgagee,  and,  as  being  a  charge  upon  the  pro- 
fits of  a  printing-ofhce,  it  might,  befides,  produce  enough  in 
time  to  pay  both. 

A  cafe  was  cited  of  the  defendant's  fide,  that  came  before  me, 
which  was  Nugent  verfus  Giffard  in  1738,  i  2>.  Atk.  463.  upon 
confideration  of  the  danger  of  breaking  in  upon  the  power  of  ex^ 
ecutors  \  I  was  of  opinion,  that  a  purchafer  there,  under  an 
afHgnment  from  an  executor,  ought  to  have  the  benefit  of  it : 
now,  I  do  not  fee  that  this  differs  from  the  prefent  cafe,  only  I 
tliink  that  was  rather  flronger  f . 

But  there  is  fomething  here  very  particular,  that  diflinguiflies 
it  from  all  the  cafes  that  have  or  can  be  cited,  for  it  is  not  a  fole 
executor  difpofing  of  the  affets  for  his  own  benefit,  but  here  are 
three  executors  aifigning,  two  of  them  are  not  interefted  in  it^ 
and  the  other  is  one  of  the  refiduary  legatees  under  the  will : 
here  is  an  affignment  dated  the  2ifl:  of  December^  1726,  made 
upon  yohn  Mead  the  younger's  being  appointed  one  of  the  re- 
ceivers of  the  Duke  of  BuckinghamJIm'i effate,  appears  to  be 


*  A  freeman  of  I-off^/5«>  hnving  iflue  two  daughters,  devifcs  6co/.  a-plecc  to  them,. 
2nd  makes  his  wife  executrix  \  by  an  eftimate  it  appeared  that  his  perfonal  eftate  was 
at  his  death  ,18,000/.  to  6000/.  to  which  the  widowbcing  intitled,  A.  her  fecond  huf- 
band,  in  conlideration  thereof,  fettled  a  jointure  of  ^oo  1,  per  annum  \  afterwards  d 
lofb  of  12,000/.  befell  the  freeman's  ellate  ;  and  though  the  wife  was  dead,  and  il 
was  urged  that  the  fecond  hufband  was  a  purchafer  of  her  fortune,  y^^t  decreed  that 
the  daughters  (hould  have  a  proportionable  recompence  out  of  the  6oco/.    Pagett  v. 

■\  An  executor  aligns  over  a  mortgage  term  of  his  teftator  to  A.  as  a  fatisfa<5lion  of 
a  debt  due  to  A.  from  the  executor  j  this  is  a  good  alienation,  and  A.  Hiall  have  the 
t'cnefit  of  it  againit  the  daughters  of  the  teftator,  who  were  creditors  under  a  marriage 
fettlement. 

At  law,  an  executor  may  alien  the  afl'ets  of  a  teftator,  and  when  aliened,  no  credit^jr 
can  follow  thcra  ;  and  when  the  alif^nation  is  for  a  valuable  conddcration,  thh  court 
tuffers  it     w«ll  as-  at.  law,    Nugent  v.'  Gifordy  i  Tr,  Atk.  463. 


(l)  I  Ero,  Par,  Ca.  7 1. 
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fairly  tranfa£ted,  and  no  colour  of  fraud;  Mr,  Pigot  the  "Con-    Mead  v. 
veyancer  was  the  perfon  advifed  with  as  to  the  manner  of  doing  ^*»*^v. 
it ;  three  executors  were  all  of  them  treated  with,  and  all  of 
them  joined  in  it. 

It  is  recited,  that  whereas  it  [is  the  proper  money  of  Jo/jn    [  242  3 
Mead  the  younger ;  and  alfo  recited  that  Jo/:u  Meady  &c.  are 
the  executors. 

What  do  thefe  recitals  import?  Why,  that  the  mortgage  is 
the  proper  money  of  John  Mead  the  younger. 

It  may  be  alked,  Which  way  could  he  acquire  the  fole  pro- 
perty ? 

As  he  was  one  of  the  executors,  and  in  whofe  fhop  the  mo- 
ney affairs  were  tran faded,  he  might  be  a  creditor  for  this  fum 
by  money  advanced  by  him  on  account  of  the  relidue. 

Or  the  other  two  executors  .might  have  releafed  and  afligned 
this  mortg?.ge  to  John  Mead^  the  younger,  as  his  fliare  of  the 
Tcfiduary  efiate  of  old  John  Mead  \  and  fuppofe  he  alone  had 
afligned  this  to  Bennet^  as  a  fecurity  for  his  rcceiverfliip,  would 
the  other  refiduary  legatees  have  been  at  liberty  to  follow  it  into 
the  hands  of  the  affignee  ? 

I  am  of  opinion  they  could  not. 

For  otherwile  it  would  be  faying,  that  no  man  could  have  an 
aflignment  from  executors  without  coming  into  the  court  of 
Chancery,  to  have  an  account  from  him  how  he  has  diftributed 
the  affets  of  his  teftator  ;  for  notice  to  the  aflignec,  of  the  will, 
would  have  been  equally  the  fame  in  this  cafe  of  an  aflignment  of 
one  executor,  as  now  in  the  affignment  of  three. 

To  fay,  that  the  aflignee  ought  to  have  looked  into  the  account 
of  the  executorfhip,  and  given  notice  of  it  to  the  refiduary  lega- 
tees, is  going  too  far  :  for  how  could  the  affignees  look  into  the 
account,  for  they  could  not  poffibly  doit  without  looking  into 
the  whole  fliop  account  of  Mead^  as  it  was  mingled  and  confound- 
ed together. 

Therefore,  as  this  appears  to  be  the  tranfaclion  of  all  the 
executors,  and  two  of  them  were  not  interefled,  and  there  is  no 
colour  of  fraud,  I  am  of  opinion  there  is  not  fufhcicnt  grounds 
to  fet  afide  this  aflignment. 

Some  other  circumftances  have  been  infifl:ed  on  by  the  plain- 
tifi^'s  counfel,  that  there  was  a  fuit  at  the  time  of  the  aflignment 
about  the  mortgage,  who  was  intitled  to  it. 

I  do  not  fee  how  that  Us  pendens  could  affect  this  aflignment, 
unlefs  it  had  been  determined  this  was  the  mortgage  of  Foivic, 
the  partner  of  old  John  Mead,  and  belonged  to  his  creditors,  the 
plaintiffs  in  that  caufe. 

But,  as  it  was  determined  to  be  part  of  old  John  Mead* s  efl:ate,  f  243  ] 
there  is  an  end  of  this  obje^lion. 

A  lis  pendens  is  only  a  general  notice  of  an  equity  to  all  ^^"^'^^ 
world,  but  cannot  affeft  any  particular  perfon  with  a  fraud,  partisuiar per-"^ 
unlefs  there  was  a  fpeciai  notice  of  the  title  in  dlfpute  there,  to  ion  with  a  fraud, 

tbatpcrfgn,  unlefs  he  has 

*  ipecial  notice  ot 

There  ^^^^  tide  in  dif- 
pute  there. 
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.  Weao  v.        there  are  feveral  other  circumftances  that  do  deferte  to  b« 
*    '  corifidered  on  the  part  of  the  defendants. 

It  appears  that  this  trinfa£lion  was  for  the  benefit  of  the  fhop^ 
that  had  for  feveral  years  received  the  rents  of  the  eflate,  which 
was  a  very  great  advantage,  and  therefore  for  the  intereft  of  the 
fhop,  the  eftate  fhould  be  continued  there. 

Gonfider  then  the  reflections  that  naturally  arife  from  a  matter 
of  this  kind. 

Old  John  Mead  died  in  17^2,  his  fuccefTors  carried  on  the 
bufmefs,  accounts  were  kept  in  the  fhopj  and  managed  as  be- 
forcy  down  to  the  time  of  making  the  aflignment^  and  down  to 
the  bankruptcy  of  William  Mead^  the  uncle  of  the  plaintiff. 

The  teftator's  eftate  appears  to  me  to  be  indebted  to  the 
ihop  ^  the  prelent  plaintifl^' came  of  age  in  1721  :  the  bankruptcy 
of  William  Meddwzs  after  the  de^th  oi  John  Mead  m  1727. 

There  is  no  pretence  that  the  plaintiff  claimed  to  be  creditor 
tinder  the  commifTion  fot  any  debt  due  to  the  eftate  of  old  John 
Mead^  as  refiduary  legatee  of  him,  but  the  executors  of  the 
Duke  of  Buckingham  are  admitted  creditors  for  the  furplus,  over 
and  above  what  was  fecured  to  them  by  the  aflignmerit  of  the 
mortgagCj  and  no  objeftion  taken  ;  and  the  plaintiffs,  inftead  of 
claiming  it  there,  come  here  ifi  order  to  follow  the  afTets  into 
the  hands  of  a  purchafer  for  t  valuable  confideration. 

The  bill  was  not  filed  till  the  year  1739,  a  great  maiiy  years 
fmce  the  death  of  old  John  Mead  \  at  the  filing  of  the  bill,  twen- 
ty feven  years,  and  now  thirty-two  after  it. 

Thus  much  muft  be  admitted  by  the  plaintiffs,  that  the  de- 
fendants, as  executors  to  the  Duke  of  Buckinghamjhire ^  are  inti- 
tled  to  whatever  was  the  iliare  oi  John  Mead  the  younger,  as  one 
of  the  refiduary  legatees  of  old  Mead-,  fo  that  there  muft  be  an 
account  to  be  taken  of  his  fliare,  and  likewife  of  all  old  John 
Mead^s  debts,  which  is  almoft  impofiible  to  be  done. 
E  '444  3  Upon  the  whole,  I  am  of  opinion,  there  is  no  pretence  to  fet 
sfide  this  affignment,  as  the  executors  had  the  legal  right,  as  there 
is  no  colour  of  fraud,  and  as  two  of  the  executors,  who  had  no  in* 
teteft  in  the  affignment,  joined,  which  they  might  do  *,  and  as 
here  is  a  purchafer  too  for  a  valuable  confideration,  it  ought  not 
to  be  affefled  by  an  account  to  be  taken  of  aflets  in  favour  of  re- 
fiduary legatees. 

When  a  receiver  has  been  appointed  by  this  court;  and  he 
pafTes  his  accounts  regularly  before  the  Mafter,  according  to  the 
courfe  of  the  court,  the  fureties  are  bound  by  it. 
A  mortgagor  !rt  ^he  mortgagor,  I  do  not  know  any  inftance  where  he 

Jiabirtrac'count  kccps  in  pofreiTion,  that  he  is  liable  to  account  for  the  rents  and 
for  the  rents  profits  to  the  mortgagee,  for  the  mortgagee  ought  to  take  the 
^T^pl^e^  \c^7i\  remedies  to  get  into  the  pofiefiion  ;  but  as  to  that  part  of 
LS^^'oughTto  the  eftate  which  Kirkby  difpofieffed  the  mortgagee  of,  by  collud- 
taice  the  legal  i^g  with  the  tenants,  and  prevailing  upon  them  to  attorn  to 
JntTthVp^olff-  there  he  ought  to  account^  provid>.Hl  the  eftate  is  rcf^eeaied 

t'oii.  by  hiin* 

His 
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His  Lordfliip  declared  firft,  the  Mafter  ought  not  to  have  Mzko  v. 
taken  a  fecurity  of  Jo/m  Mead  the  younger,  as  receiver  of  the 
rents  and  profits  of  the  eftate  of  the  late  Duke  of  Buckingham^ 
/hirey  by  aflignment  of  the  mortgage,  but  by  recognisance ivith  - 
furetiesy  according  to  the  courfe  of  the  court ;  and  that  he  men^ 
tioned  this,  in  order  to  difcourage  it  for  the  future  ;  but  was  of 
opinion,  the  defendants,  the  exeeutors  of  Edmund  Duke  of 
Buckinghamjhire^  are  intitled  to  the  benefit  thereof,  as  to  what 
is  due  on  account  of  the  reeeiverJJjip  of  John  Mead. 

Directed  tlie  Mafter  to  examine  and  afccrtain  what  was  due 
from  John  Mead  the  younger,  at  the  time  of  his  death,  which 
came  into,  and  remained  in  his  hands,  as  receiver^  by  virtue  oi 
ihe  decree,  and  report  in  the  former  caufe  (i). 

(1)  Reg,  Lib.  B.  1744.  foh  153. 


Hardcaflle  yerfus  Smith/on  and  Slater ^  Jii^y  I'j^S'  Cafe  8*' 

.....  f  ] 

A Bill  was  brought  by  the  plaintiff  as  impropriator  of  the  The  covfc 
reftory  of  Coverham  in  Tcrkfiire,  for  the  tube  of  hay-  ;^°"S^^  it  would 

„      ,  ,       -n  r  1  •      "2  g-^J'1g  too  tar 

herbage,  and  agiltment  ot  cattle.  to  user-rule  ti>.e 

modujjeiy  after 

^hc  admlffion  that  tithes  had  not  been  paid  t;me  immemorial;  and  therefore  according  to  t^ie  ru^ie 
tjie  court  of  Exchequer  in  the.lc  cafe;;  dirtdird  an  lll'i^e  Jo  try  the  Tnodufjif* 

The  defendants  infift,  that  there  are  and  for  time  immemo- 
tial  have  been,  feverai  ancient  ufages  and  cuftoms  within  the 
iWeral  villages,  that  all  and  every  the  occupiers  of  lands  and  tene- 
ments therein^  have  ufed  to  pay  yearly  on  St.  James's  day  to  the 
impropriator  of  Ci?i;mc'«7«,  certain  annual  fums  of  thirty  fliil- 
iings,  twenty  fhillings,  ^c*  in  lieu  of  all  tithe  hay  yearly  happen- 
ing within  the  lands,  Isfc. 

The  defendants  infift,  as  to  the  agflrnent  tithes^,  that  there  are 
payable,  by  ancient  and  immemorial  cuftpm  and  ufage  within 
{he  faid  parifii,  one  penny  half  penny  for  each  milk  cow  having 
^  calf,  and  one  pejiny  for  a  cow  not  having  a  calf  at  Eajhr  every 
year. 

A  crofs-bill  was  brought  to  eftablifli  the  modiiffesy  and  Mr.. 
Jiardcajlle  in  his  anfwer  admitted,  that  there  have  been  time 
immemorial  fuch  ufages  and  cuftoms,  us  are  infilled  on  by  the 
defendants  to  the  original  bill. 

Lord  Chancellor, 

Though  it  is  true  tithes  in -hind  are  the  right  of  the  parfon,  yet  iXxo-  uth^iv. 
V^'here  there  are  ciiflomary  payments  in  iiey  of  them  time  imme-  ^'^^^  r^f- 
jnorial,  it  muft  have  v/eight.  f°"''  right,  yet 

"  immemorial  cui - 

tomary  payments  ought  to  luoe  xvci^hc. 

The  anfwer  to  the  crofs-hill  admits,  that  thefe  payments  have 
-been  accepted  time  beyond  the  memory  of  mxiu. 

Every- 
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Hardcastle  Every  purehafer  who  comes  into  the  parifh  pays  according  to 
Unlef!Iher-^re  ^^'^  thek  payments,  and  buys  upon  the  faith  of  them, 
Ye"/rtiong'^"rea-  unlcfs  there  are  fome  ftrong  unfurmountable  reafons  toover- 
fons  to  overturn  turn  thefi  cujlomary  payments^  the  court  will  not  eafily  be  brought 
cuftomary  pay-   q^ii^ta  movere,  and  vet  rules  of  law  ought  to  be  adhered  to  with 

naents,  the  court  t  »  /r 

will  not  eafily     regard  to  modulJes. 

b«  brought ^w/Vr^  The  queftion  is^  Whether  thefe  w^^/z/^'j-  can  be  fupported  ? 
mo^en.  j^^^     ^^^^  are  eftabliflied,  it.muft  be  on  the  crofsMll. 

They  are  laid  in  this  manner,  that  all  and  every  the  occupiers  of 
lands  and  tenements  therein^  ^c.    (  Vide  the  words  before. ) 

As  to  thefe  modufes  a  great   many  exceptions  have  been 
taken. 

I  ft,  That  they  are  unreafonable,  becaufe  the  modus  is  laid 
for  the  occupiers  of  the  lands  and  tenements  within  the  parifh, 
£  24.5  ]  which  may  take  in  houfes,  wood,  arable,  ^r.  which  do  not 
pay  tithe  hay^  and  therefore,  there  is  a  prefumption  no  agree- 
ment of  this  kind  could  be  entered  into  between  the  parfon  and 
parifhioners,  and  that  it  is  in  the  mouth  of  the  parfon  to  fay  no 
fuch  agreement  could  be  made  ;  and  I  allow,  if  there  was  a 
violent  prefumption  of  this  kind,  it  would  have  weight. 

But  I  think  rio  fuch  prefumption  is  created  here,  for  the  lands 
might  be  prefumed  to  be  in  the  hands  of  one  perfon  at  the  time 
when  the  agreement  was  made,  and  if  they  were  in^the  hands 
of  feveral  ou-ners,  they  might  all  probably  pay  tithe  hay^  and 
therefore  might  agree,  that  they  would  pay  fo  much  for  A\^tithe 
of  hay  whether  they  would  have  tithe  of  hay  or  not,  for  as  they 
pay  it  at  all  adventures,  they  have  the  benefit  of  the  modus  when 
they  have  hay,  and  they  may  therefore  have  hay  if  they  pleafe  ; 
and  fo  are  the  cafes,  i  Fenfr,  3, 
The  rule  of  fi^e  fecond  obje£l:ion  was,  that  the  modus  ought  to  be  certain 

tw«rou-htto  point  of  quantity,  and  in  point  of  remedy  :  and  in  general 
be  equally  cer-  the  rulc  of  law  IS,  that  z  modus  ought  to  be  equally  certain,  as 
t'th*  f  ^^^^  tithes  in  lieu  of  which  it  comes  ;  and  is  fo  laid  down  in  a 

which  it  come- j  the  court  of  King's  Bench  of  Startup  verfus  Dodderidge, 

the  meaning  ot    Salk*  ^57*  ^^^^^  ^  moduj  ought  to  be  as  certain  as  the  duty  which  is 
which  is,  it  defiroyedbyit, 
xnuft  be  fo  taken    J     J  J 
tx>  a  common 

leafonablc  intent,  but  not  t»  be  weighed  by  grains  and  fcruples. 

To  fay  it  mufl  be  equally  certain,  does  not  mean  that  it  is  to 
be  weighed  by  grains  and  fcruples. 

In  a  cafe  in  Hob,  39.  there  was  a  7ncdus  for  a  park  of  two 
drillings  a  year  and  a  fhoulder  of  every  third  deer  killed  in  the 
park,  which  is  now  difparked. 

Confider  how  uncertain  this  was,  for  the  owner  might  kill 
none  :  and  yet  Lord  Hobart  was  of  opinion,  after  it  was  dif- 
parked the  modus  remained  of  two  fliillings  a  year. 

I  mention  this  to  fliew,  that  when  i)ooks  fay  that  the  modus 
muft  be  as  certain,  they  mean  it  mud  be  fo  taken  to  a  common 
reafonable  intent. 

As  to  the  fums  in  the  prefent  cafe  they  are  certain,  but  the 
main  objection  is  as  to  the  remedy    for  it  it?  fald  that  the  parfon, 

whether  . 
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whether  he  fues  in  the  ecciefiaftical  court,  or  brings  h.is  bill  in  Hardcastle 
equity,  muft  make  all  ihe  occupiers^  parties,  becauie  they  are  joint-  Smithso>. 
ly  liable,  and  not  feverally. 
This  deferves  to  be  confidered. 

The  laying  cf  this  modus,  does  import  that  all  the  occu- 
piers are  liable,  and  it  mull  be  underitood  of  all  the  occupiers 
of  the  feveral  vills  and  hamlets  mentioned  in  the  defendant's 
anfwer. 

It  has  been  truly  faid  that  all  thefe  lands  might  originally  be-  [■ 
long  to  one  perfon,  and  that  branching  it  oat  afterwards  to  dif- 
ferent occupiers  JJjall  not  alter  the  modus* 

See  the  cafe  of  Sheldon  againft  Montague ^  in  Hoh.  118,  and 
Cooper  againft  Andrews^  in  Hoh.  39.  as  to  the  laying  it  in  oc- 
cupiers. 

If  this  doctrine  was  to  be  allowed,  that  if  a  parfon  is  under 
neceflity  of  making  all  the  occupiers  parties  ( i ),  it  will  deftroy  a 
moduSi  it  would  be  of  very  extenfive  confequence,  and  overturn 
great  number  of  modujfes  in  the  kingdom. 

The  majus,  or  minus^  the  greater  or  lefFer  quantity  of  land 
does  not  alter  the  cafe. 

So  in  the  cafe  of  verfus  Peacocky  3  Lev.  386.  the  modus 
was  for  all  the  tenants  and  occupiers,  and  the  court  of  Common 
Pleas,  in  coniideration  of  the  cafes  aforementioned  in  Lord 
Hohart'^s  Reports^  granted  a  prohibition. 

I  mention  this  to  fliew,  that  thefe  modujfes  have  been  allowed 
notwithftanding  the  prefcription  has  been  laid  in  the  occupiers^ 
and  notwithfl:anding  it  has  been  uncertain. 

I  admit  that  every  part  of  the  land  is  liable  to  the  modus^  fo 
that  no  occupier  can  be  difcharged  till  the  whole  modus  is  paid, 
the  ecclefiaftical  court  would  then  be  juftiiied  in  determining 
that  every  occupier  is  liable  in  totOy  and  in  foiido* 

None  of  the  occupiers  can  be  difcharged  unlefs  the  ivhole  modus  Tho'  a  Wast>e 
Is  paid  ;  and  it  is  a  very  reafonable  ground  for  the  court  to  go  ^^^^  '^^^ 
upon,  that  every  occupier  is  liable  for  the  whole,  and  for  each  each^s^liabie  for 
other,  and  therefore  fuing  a  part  of  the  occupiers  is  fufficient,  the  whole,  ib 
If  it  is  refted  only  upon  the  cafe  of  the  biiliop  of  Hereford  verfus  ^^^^/'^'^"S  ^P*^^ 

eri     r\  1       r  n  ■  i  •      i  r  i-     v  t  n       ,  ,  of  the  occupieri 

1  he  Duke  oj  Bridgwater^  in  the  court  ot  Ljzchequer,  I  lliould  is  fufiicieat. 
not  determine  againft  this  modusy  without  directing  an  iffiie  to 
try  it :  for  the  cafes  of  tithes  are  more  frequently  in  that  court, 
as  they  have  the  proper  jurifdi^lion. 

It  came  twice  before  the  Exchequer  firf}:,  upon  demurrer 
before  Lord  Chief  Baron  Pengellyy  isc.  and  upon  the  hearing 
before  Lord  Chief  Baron  Reyfioldsy  t^c,  and  the  court  did  not 
fay  that  the  77iodus  was  bad,  but  flrongly  inclined  it  was  good, 
and  were  of  opinion  that  it,  ought  to  be  tried;  for,  faid  Lord 
Cliief  Baron  Reynolds,  if  it  was  good  in  point  of  fa61:,  he  did  not 
lee  why  it  might  not  be  fo  in  law. 

There  never  was  any  appeal  from  this  decree,  though  the  tithes 
ivcre  of  great  value. 

(f)  Fids  Major  of  rcrky,  Pilki^igtsn,  ante  I  vol.  283, 


It 
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CASES  Argued  and  Determined 


Habdcastls  It  is  admitted  by  the  anfwer  to  the  crofs-bill,  that  the  tkhes 
V.  Smjthson.         i^^y^       \y(^Qxi  paid  in  the  memory  of  man,  and  therefore  it 

is  too  much  for  the  court  to  over-rule  the  moduj/es. 

For  all  the  obje6lions  are  equally  proper  to  be  infifted  on 

at  the  trial,  and  to  be  laid  before  a  jury,  as  to  be  infilled 

on  here. 

Itisnotnecef-  is  not  neceflary  that  the  defcription  of  the  lands,  which  arc 

fary  lands  ex-  excepted  out  of  the  moduSy  fhould  have  the  fame  defcription  as 
moduf  Should  ^^"^^^^  '^■^^  modlis  was  firfl  fettled  j  for  if  they  agree  in  point  of 
have  the  fame    fa£l,  it  will  be  fufficient. 

defcription  as 

when  themcdus  wasfirft  fettled,  for  If  they  agree  In  point  of  fa£t,  fufficient. 

I  am  of  opinion  to  follow  the  fame  method  and  rule  as  the 
court  of  Exchequer,  and  to  dire£t  a  trial. 
Which  was  directed  accordingly. 


Cafe  84.      Greerfide  and  Others  vtxins  Benfo?i  and  Others^  Jane  28,  1745. 

s.  c.  cited       nri  H  E  plaintiffs  were  two  fureties  with  the  defendant  Mrs. 

in  an  adminiftration  bond  given  to  the  commifla- 
were^twcTfurc-  ry  of  Tork^  according  to  the  ftatute  of  diftributions,  for  her 
ties  with  Mrs.  bringing  in  a  true  and  perfect  inventory  of  the  inteftate's  efFe£ls; 
Hudjcn  mzn  defendant  Mrs.  Hudfon  did  afterwards  exhibit  an  inventory  in 

bond  to  the      the  Ipiritual  court  01  Xork, 

conimiflary  of 

Tork^  who  exhibited  an  inventory  there  of  the  inteftate's  cffefls  5  the  defendant  Benjan^  being  a  creditor 
by  bond  of  the  inteftate  in  the  penalty  of  600/.  brought  his  action  againft  the  adminiftratrix,  who  plead- 
ed ftie  had  no  aflfets  «/rr<z  54/.  '  BenfoTiy  not  fatisfied  with  the  inventery,  procured  the  conimiflary  to 
•difign  to  him  the  admi;iiftration  bond,  and  brought  three  actions  on  it,  one  again  ft:  her,  and  one  againft: 
each  of  the  fureties,  and  aifigned  for  breach  of  the  bond,  that  Mrs.  Hudfon  had  not  exhibited  n  true 
inventory  ;  no  defence,  and  judgment  by  default.  TZ^?  adminiflrair'ix  a,.d  the  fureties  are  bound  by  the 
•verdiB,  and  no  excufe^  it  was  ivithotit  defence,  for  that  fpeaks  a  confcioufnefs  fjje  had  none ar.d  the 
court  ordered  the  -verdiSi  fhould  fiand  as  a  fecurity  for  fo  n:ucb  as  the  account  to  betaken  on  the  int/entorj  fhould 
Jail  port  to  fathfy  Mr,  Benfon's  principal  and  interej}  on  his  bond  (i). 

The  defendant  Benfon  being  a  creditor  of  the  inteftate  by  bond 
in  the  penalty  of  600/.  brought  an  adtion  againft  the  defendant 
Mrs.  Hudfon  upon  that  bond,  and  ftie  pleaded  that  ftie  had  not 
afters  tdtra  54  /.  which  ftie  paid  into  court. 

The  defendant  Benfen^  not  being  fatisfied  with  the  inventory 
brought  in  by  her,  procured  the  commiffary  of  York  (by  indem- 
nifying him)  to  aftign  the  adminiftration  bond  to  him,  and  he 
put  it  in  fuit  by  bringing  three  feveral  a£lions,  one  againft  her, 
and  one  againil  each  of  the  fureties  ;  and  aliigned  for  breach 
of  the  bond,  that  (he  had  not  exhibited  a  true  and  perfed  in- 
ventory. 

[  249'  ]  Thefe  caufes  came  on  to  be  tried,  and  no  defence  was  made 
by  the  two  fureties,  and  there  was  judgment  for  the  plaintiff"  by 
default. 

(0  Vide  AJhhy  v.  Balllle,  2  Vef.  36S.    WaWsy,  Pifm,  Ami.  183. 


in  the  Time  of  Lord  Chancellor  HardwickE. 


The  bill  is  brought  againft  the  defendant  Benforiy  infifting  that  ^^^^^^^^  ^' 
he  as  a  creditor  had  no  right  to  put  the  bond  in  fuit  againft  the  °*  * 

fureties,  according  to  the  ftatute,  and  prayed  an  injunclion  to 
ftay  the  proceedings  at  law. 

Mr.  Solicitor  General,  for  the  plaintiffs  in  equity,  cited  the 
cafe  of  The  ArchhiJJjop  of  Cafiterbiiry  vtxiws  Wills,  Salk.  315. 

The  queftion  (he  faid)  was,  Whether  the  bond  taken  by  the 
ordinary  under  the  ftatute  of  22  23  Ch»  2.  relating  to  in- 
teftates'  eftates,  is  to  be  confined  only  to  the  exhibiting  an  in- 
ventory for  the  benefit  of  the  next  of  kin,  or  whether  it  extends 
to  creditors. 

The  31  Ed.  3.  Jlat.  i.  c.  11.  the  21  Hen,  8.  c.  5.  and  Ch,  2. 

do  not  extend  to  refiduary  legatees,  but  is  exprefsly  tied  down  ta 
a?i  intejiacy,  fo  even  that  cafe  is  out  of  that  ftatute. 

As  there  have  been  cafes  determined  already  upon  this  point, 
it  would  be  directly  encountering  them  to  fay,  a  bond  within 
this  ftatute  may  be  affigned  to  a  creditor,  and  that  he  may  aflign 
a  breach. 

The  bond  was  taken  in  the  penalty  of  fix  hundred  pounds  by 
the  creditor  of  the  inteftate,  when  the  inteftate  was  declining  in 
his  circumftances,  and  before  any  account  was  fettled,  fo  that  it 
was  not  certain  how  much  was  due,  and  this  court  will  not 
allow  him  to  recover  fix  hundred  pounds  at  law,  unlefs  he  can 
make  out  fo  much  v/as  due  to  him. 

The  adminiftratrix  has  exhibited  an  inventory,  but  there  is 
fome  trifling  miftake  in  it,  and  flie  has  in  effe6l  adminiftered 
entirely  :  for  fhe  applied  the  afTets  in  paying  the  rent  her  huf- 
band  owed  the  landlord,  which  is  at  leaft  of  as  high  a  nature  as 
a  bond,  and  expended  no  more  than  five  pounds  in  the  funeral, 
which  is  only  three  pounds  more  than  the  law  allows  where  the 
deceafed  dies  infolvent  ( r). 

Mr.  Clark  of  the  fame  fide. 

The  a6t  of  parliament  did  not  intend  to  give  the  ordinary 
jurifdi£l:ion  either  in  refpecl:  of  funds,  or  perfons,  larger  than 
what  he  had  before. 

The  fund,  over  which  he  exerclfed  a  jurIfdi£lIon,  was  that 
which  could  not  be  appropriated  to  the  debts. 

The  account  was  not  to  be  litigated  by  any  body,  but  was  to  [  250  3 
be  impHcitly  relied  on  by  the  ordinary. 

Before  the  a£l  of  parliament  he  was  to  deliver  In  an  inventory 
when  called  for ;  but  by  the  a£l  of  parliament  he  is  to  account 
by  a  particular  time. 

The  third  claufe  dire£ls  to  v/hom  the  ordinary  (hall  compel  a 
diftributien,  the  widow  and  children,  and  not  amongft  creditors, 
fo  that  the  defendant  Benfon  has  no  pretence  to  come  upon  this 
fund. 

A  creditor  Is  not  within  the  view  and  Intention  of  this  a£l  of 
parliament,  and  his  proper  and  ordinary  remedy  was  at  law,  and 
not  in  an  ecclefiaftical  jurifdiclion. 


(l)  Fide  Stag  v.  Punter^  ante  119. 

Vol.  III. 


He 
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T^T^psTPs  V,     He  cited  the  cafe  of  Brown  verfus  T/je  Archhi/Jjop  of  Cajitcrh'uru 
1  LuHu.  S82.  b. 

Mr.  Owen  of  the  fame  fide. 

Upon  the  creditors'  application  to  the  ecclefiaflical  court,  they 
can  only  compel  the  adminiftrator  to  exhibit  an  inventory,  and 
whence  once  exhibited,  the  ecclefiaftical  court  can  do  no  more 
for  creditors,  but  they  muft  take  their  remedy  at  law. 

But  in  the  cafe  of  the  next  of  kin,  after  the  inventory  is 
brought  in,  they  can  proceed  in  that  court,  and  compel  the  ad- 
minillrator  to  diftrlbute  according  to  the  ftatute, 

Mr.  Attorney  General  counfel  for  the  defendant  Benfon, 

Mr.  Benfon  is  a  creditor  of  the  late  Mr.  Hudfon  for  three  hun- 
dred pounds,  who  gave  him  a  bond  to  fecure  it  in  the  penalty 
of  fix  hundred  pounds  on  the  26th  of  March  174T,  he  left  z 
widow  the  defendant  Mrs.  Hudjony  who  in  point  of  law  was  in- 
titled  to  adminifter. 

There  was  an  application  by  the  defendant  to  let  him  take  out 
adminiftration ;  Mrs.  Hiidfon  refufed,  which  it  is  probable  flie 
would  not  have  done,  but  upon  an  apprehenfion  there  were 
ailets  fufficient  to  pay  the  debts. 

rie  fent  appraifers  to  appraife  the  inteflate's  goods,  which  they 
value  at  two  hundred  and  eighty  pounds  and  upwards. 

This  appraifement  Vv^as  taken  feme  time  after  the  widow  hj.d 
been  in  poflefTion  :  (he  gave  the  common  fecurity,  and  the  plain- 
tiiTs  were  her  fureties. 
^  251  ]  The  adminiftratrix  pleaded  to  the  defendant's  a£lion  fte 
had  aiTets  only  amounting  to  55/.  ultra  whzt  fiie  had  already 
paid. 

The  jury  find  two  hundred  and  twenty  fix  pounds  beyond  the 
fifty  live  pounds,  and  fo  he  became  intitled  to  both  funis, 

Doclor  Ward  the  ordinary  affigns  the  bond  to  the  creditor, 
who  brings  an  a6lion  againft  the  fureties,  and  who  joined  iffue, 
hut  'nrade  no  defence,  and  fo  there  v/as  judgment  for  the 
plaintiff. 

The  relief  prayed  by  the  bill  is,  that  tlip'  defendant  Hudfon 
may  inclemnify  the  pj-.iintiits  for  being  fureties  in  the  bond,  and 
for  an  injanclion  againil:  Mr.  Benfon  till  an  account  is  taken  be- 
tvv'cen  ih(im  and  Mrs.  Hudfon^  and  till  fhe  fliall  have  fatisfied 
Mr.  Be/'fon  as  far  as  tlie  afiets  will'  go. 

He  infifted  that  tlie  point  made  by  the  other  fide,  cannot  arife- 
©vu  of        prayer  of  the  bill. 

Lord  Chancellor  inclined  to  think  the  general  relief  was  incon-, 
fiftent  with  the  particiilcir  relief,  but  ciiiccled  Mr.  Attorney  Ge- 
n'eral  to  go  on. 

ji'lr,  A'iarne^  General :  This  is  a  qtieRion  of  great  confequence^ 
and  if  dctcrmln.ed  fur  the  pjaiutifis,  v/ould  lake  away  one  great 
fccurirv  ti'.c  [latutc  intend^^d  for  creditors. 

Tb.e  qucftion  is  a  mere  €)Liefiion  at  laWy  what  is  the  coiK 
flriiclii^n  of  the  Ratute  in  regard  to  d.is  ])orul. 

Thev  mull  lliev/  foiiie  eqaiiable  jvrir.cipjes  diflincl  from  the 
prlncip.cs  of  law,  for  the  Itatute  has  given  a  legal  remedy,  and 

leaved' 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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taves  equitable  remedies  upon  the  foundation  of  equitable  Greersidev^ 
principles. 

He  obferved  firft  upon  the  words  of  the  ftatute,  which  are 
very  clear,  and  faid  there  ought  to  be  an  extreme  plain  intent  to 
Overturn  the  words. 

The  condition  of  the  bond  is,  that  the  admhujlrator  do  make  or 
caufe  to  he  made  a  true  and  perfccl  inventory  of  all  and fingidar  the 
goods  ^  chattels^  and  credits  of  the  faid  deceafedy  ivhlch  have  or  JImll 
come  to  the  hands  of  the  admlniflrator. 

If  the  fl^ltute  had  intended  that  a  creditor  fliould  not  have  the 
benefit  of  the  inventory,  v/hy  did  not  the  ftatute  fay  it? 

When  words  are  fo  explicit  and  plain,  they  mull  make  the 
intention  of  the  flatute  as  clear  as  the  fun,  before  a  court  of 
equity  would  interfere.  . 

The  ordinary  at  common  law  might  have  difpofed  of  the  C  ^S^  J 
■whole  to  charitable  ufes,  and  could  not  be  compelled  to  grant 
adminidration,  or  was  even  fo  much  as  obliged  to  pay  debts ; 
therefore  the  flatute  of  Ed,  3.  and  Hen*  8.  gave  him  a  power  to 
grant  adminiflration,  and  bound  him  to  pay  debts,  and  for  that 
rcafon  it  became  extremely  material  for  him  to  fee  the  perfoii 
who  was  to  adminifter  and  pay  the  debts. 

The  ordinary  therefore  obliged  the  adminiftrator  to  bring  in 
an  inventory,  and  to  fee  that  it  was  dirirlDuted  in  payment  of 
debts*,  and  this  was  the  occafion  of  a  !:■  umber  of  cafes  in  prohi- 
bition to  prevent  the  ordinary  from  applying  inteftate's  efFe£i$. 
otherwife 'than  in  the  payment  of  debts. 

This  gave  rife  to  the  ftatute  of  22  Ch.  2.  relating  to  inteftates' 
eflates,  in  order  to  fettle  the  difpute  between  the  ecciefiaftical 
and  common  law  courts. 

Who  are  the  perfons  that  are  firO:  and  principally  interefled  in 
the  eftate  at  law?  certainly  the  creditors! 

The  iaw  fays  the  adminiftrator  fhall  bring  in  a  true  and  jufb 
account. 

Is  not  this  a  reafonable  ufe  for  the  legiHature's  compelling 
adminiftrator  to  bring  in  a  true  inventory? 

He  infilled  it  \vas  m.ore  reafonable  to  do  it  for  a  creditor  thaii 
for  the  next  of  kin. 

To  fliew  this  has  been  always  the  praflice,  v/hat  Mr.  Owert 
mentions  is  ftrong  for  the  creditor,  if  the  meaning  of  the  a£l  isj 
that  a  creditor  ihall  not  make  ufe  of  any  inventory^  or  be  in- 
titled  to  any  benefit  from  it,  they  might  as  v/ell  in  the  liril  in- 
fiance  apply  to  a  court  of  law  for  a  prohibition,  to  prevent  the  .  ' 

creditors    compelling  the  adminiilvator  even  to  bring  in  aii 
inventory; 

To  lay  a  creditor  is  to  have  a  benefit  from  the  condition  of  the 
bond,  and  not  from  the  fecnrity  the  pt-naitj^  is  an  aofurdity. 

The  inventory  is  merely  an  account  01  the  eftate  of  the  in» 
teftate,  but  an  account  before  the  ordinary  is  an  account  of 
money  expended  by  the  adminiilr^itorj  and  how  he  has  done 
it. 
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CASES  Argued  and  Determined 


Gp.eersidev.      Lord  Chancellor, 

^N.oN.  There  is  no  doubt  but  the  archblfliop's  commiffary  the  ob-- 
whoi"re'*wr^  ^^g^s  "^^y  ^ffign  a  breach  in  not  delivering  a  true  and  perfect 
gee  cf  thV  bond  *  inventory,  and  even  without  citation,  and  nothing  elfe  appears 
may  a.Tign  a  at  law,  and  there  muft  have  been  a  judgment  for  the  ordinary, 
brtich  innot     becaufe  HO  doubt  there  was  a  breach  in  not  exhibitino;  fuch  an 

dehveiiijg  a  per-   .  " 

fed  inventory,  inventory. 

and  even  without 

citation,  and  there  muft  -have  been  judgment  for  the  ordinary. 

[  *253  ]  What  the  counfel  for  the  plaintiffs  and  for  Mrs.  Hudfon  aim  at 
would  have  been  right,  fuppofing  the  ordinary  Doftor  ^^rJhad 
afTigned  for  breach  the  non-payment  of  the  creditor's  debts. 

The  ecclefiaftical  court  underlland  no  more  by  an  account 
than  fome  account  in  nature  of  an  inventory,  and  depends  only 
upon  the  particular  wording  of  inventories  by  adminiftrators. 

The  cafe  principally  relied  on  is  the  Archbjfiop  of  Cafiterbury 
verfus  Wills*  ^ 

The  ordinary,  after  an  adminiftrator  has  exhibited  an  in- 


The  ordinary 
cannot  compel 
the  adminiftra' 
tor  to  account, 
but  it  Tiuft  be 
ad  hijiantiam 
partU,  - 


ventory,  cannot  compel  the  adminiftrator  to  account,  but  it  muft 
be  ad  injlantiam partis^  and  therefore  the  inventory  and  account 
are  as  to  the  ordinary  the  fame  thing.  Vide  Wheeler  verfus 
Wheatley^  December  "1^  1723,  before  'LoxA  Macclesfield, 

Vfhat  the  defendant  Mr.  Betifon  afks  is,  that  this  bond,  upon 
which  the  penalty  is  recovered,  may  itand  only  as  a  fecurity  *for 
what  is  jullly  due  to  the  creditor. 

The  adminiftratrix  to  be  fure  cannot  now  difpute  the  verdi£l, 
which  finds  flie  did  not  adminifter  the  whole  affets,  and  (he  is 
bound  by  a  verdicl:  which  has  unravelled  a  matter,  and  it  is  no 
cxcufe  to  fay  that  the  verdi£l  was  without  defence  of  the  ad- 
minillratrix,  for  that  is  rather  a  confcioufnefs  that  fhe  had  no 
defence. 

Therefore  the  court  will  not  think  it  proper  to  have  tlie  whole 
account  taken  over  again,  or  to  alter  what  has  been  found  by 
the  verdidl. 

The  cafe  of  the  fureties  is  not  at  all  better,  for,  as  the  verdi£l 
was  obtained  againft  the  adminiftratrix,  who  was  the  proper  per- 
fon  to  try  it,  it  u^ouid  be  hard  to  have  this  tried  over  again  in  as 
many  actions  as  the  plaintiffs  pleafe. 

His  Lordildp  ordered  (i)  an  account  to  be  taken  only  of  what 
was  exhibited  upon  the  inventory,  and  the  verdicl  to  (land  as  a 

fecurity 


(i)  That  an  account  fhould  be  taken 

of  the  intellare's  pericnal  elHte  ,  and  that 
the  fan-'e  lliould  be  appiied,  '*  And 

**  upon  payment  to  the  laid  defendant 
*'  '^cnjon  by  the  faid  defendant  JaueHud- 
*"'Joi:^  ;v,id  pliiintiffs,  as  her  fureties, 
"  or  any  of  rhenn  of  what  fiiali  be 
"  fo  iound  due  to  L;ie  fr.id  defend- 
ant  Brnfon  for  his  principal,  incer- 
el^,  ynd  ccfis,  fo  far  as  the  ci//hs  of 
"  the  J  aid  intej.atc  uuill  cxtcrui^  in  a  due 


courfe  of  adminiftraiion,  at  fuch  time 
and  place,  as  the  faid  Mafter  fliall  ap- 
point  ;  and  if  the  afiets  lliall  not  be 
fafiicient  to  fatisfy  the  whole  of  the 
l^iid  -principal^  and  cofts,  then  upon 
payment  aifo  by  the  faid  defendant 
Hudfon^  and  the  plaintiffs,  or  any  of 
them,  to  the  fidd  defendant  Bcvfoii,  of 
"  fo  much  of  the  cofts  of  this  fuit,  and 
the  cofts,  which  the  faid  defendant 
wai>  put  to  in  procuring  the  faid 
♦«  bond 


m  th6  Time  of  Lord  Chancellor  Hardwicke, 


2?3 


fecurlty  for  fo  much  as  that  fliould  fall  fliort  to  fatlsfy  the  defen-  ^^^y^l'J"^^ 
dant's  principal  and  incereft  on  his  bond. 


*'  bond  to  be  delivered  out  to  be  put  in 
**  fuit,  and  alfo  the  cofls  in  the  action 
"  brought  ac  law  by  the  faid  defendant 
*'  Benfon  in  the  name  of  the  faid  defend- 
**  ant  Wardy  as  the  faid  ia:eilat:e's  afTets 
fliall  not  extend  to  fatiify,  and  alfo  on 
*'  payment  of  his  cods  in  this  court  to 
the  faid  defendant  Ward  \  it  is  order- 
**  ed,  that  a  perpetual    injim6\ion  be 
"  awarded  to  flay  the  defendant  M'^ard^z 
'*  prodeeding  at  law  on  the  bond  of  the 
9th  of  March  1 74.1  (being  the  bond  to 
Ward)  at  the  inflance  or  for  the  benefit 
**  of  the  faid  defendant  Bevfon\  bat  in 
**  cafe  what  ihali  be  fo  paid  to  Berjon  for 
his  principal  and  interefb,  and  alfo  for 
*^  his  cods  of  this  fuit,  and  for  his  colb 
*^  for  procuring  the  faid  bond  of  the  9th 
of  March  ly^i,  to  be  delivered  out  to 
be  put  in  fuit  as  aforefaid,  and  alfo  his 
**  cofts  in  the  adtion  brought  at  law  by 
the  fdid  defendant  Benfon  in  the  name 
of  the  faid  defendant  PFard,  and  alfo 
for  the  coils  of  the  faid  defendant  IVard 
''in  this  court,  fhall  not  amount  to  the 
**  whole  of  the  penalty  of  the  faid  bond 
'*  of  the  9th  of  March  1741  :  Then  as  to 
"  the  refidue  of  the  faid  penalty  the  fame 
"  is  to  Hand  as  a  fecurity  for  any  other 
*'  of  the  creditors  of  the  faid  inteftate, 
*'  who  may  be  intitled  to  the  benefit 
*'  thereof,  fubjeil  to  the  further  order 
of  the  court ;  and  in  cafe  the  plaintiffs 
"  or  any  or  them  fhall  pay  what  lhail  be 


fo  found  due,  for  principal,  intereft, 
"  and  colts  as  aforefaid,  or  any  part 
thereof,  then  they  are  to  be  at  liberty 
"  to  profecute  this  decree  agairift  th?  de- 
**  fendant  Hud/on,  in  order  to  be  reim- 
•*  burfed  what  they  ihall  fo  pay  ;  and  in 
cafe  any  of  the  plaintiffs  fhall  pay  unto 
"  the  defendants  Benfon  and  VFaul  or 
"  any  of  them,  more  than  a  rateable 
proportion,  as  between  themfeives  of 
**  what  (hull  be  found  due  for  principal, 
intereft,  and  coils  as  aforefaid';  chen 
**  they  are  to  be  at  liberty  to  profecute 
'*  this  decree  againlt  the  other  plaini.'fTs, 
**  to  recover  a  proportionable  contriba- 
"  tion  from  them ;    but   in    cafe  the 
*'  plaintiffs   and    the  defendant  Hudjln 
^'  lhail  make  default  in  payment  of  what 
lliall  be  found  due  to  the  defendant 
Boifon  for  principal  and  interefc,  as  far 
"  as  the  ajfets /hall  extend,  in  a  due  ccurfe 
of  adminiliration,  or  in  payment  to 
the  faid  defendant  Bsnjin  his  coils  of 
"  this  fuit,  or  of  fuch  coits  as  he  was  put 
to  in  procuring  the  faid  bond  of  the 
"  9th  of  March  1741,  to  be  delivered  ; 
and  alfo  the  coils  in  the  aJiion  brought 
at  law,  and  of  Wardd^  colls  in  this 
court,  the  plaintiff's  bill  10  Hand  dif- 
mified."    Injundions  to  itay  proceed- 
ings on  the  judgment  on  botli  bonds  liil 
Mailer's  report.     Reg,  Lih^  A.  1744. 
fol.  616. 
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CA  S.E  S  Argued  and  Determmcdl 


Cafe  58.      Gulcki  verfus  Guldoi,  heiween  the  Seals 3 .  after  Trinity  Tern^ 

1745- 

W 'fo^tSr  ^  ^  ^^^^         brought  that  the  defendant  Mr.  Gnldot  may 

maniage  of  4-  accouHt  for  four  tlioufand  pounds  and  intereft  from  Au^ 

G.  wit  )  the      gt/J}  i73£r,  and  that  the  defendant  Mr.  Child  may  account  for 
eighteen-huruked  pounds  and  intereft. 

2S00  /.  aiid  that  the  defendant,  as  an  advancement  or  his  brotherj  &c-  'had  agreed  to  pay  4000  /.  it  was 
agreed  Co  be  laid  out  in  the  purchafe  of  lands,  or  in  fome  church,  college,  or  other  renewable  leafe,  to  bs 
liettled  to  the  fame  ufes  as  the  freehold  and  leafehold  eftates,  which  A.  G.  was  feifed  and  poffefled  ofj 
area]-'  oipted  to  be  fettled  5  the  laft;  limitation  to  yi.  G.  and  his  heirs. 

The  z8co/.  and  4000  I.  have  never  been  laid  out  in  laiui,  but  remained  m  money  to  A.  G.'s  death  j 
he  by  will  devifed  all  his  freehold,  leafehold,  and  copyhold  lands,  lying  in  IJliv.^ton,  and  inEhfeld  in 
H&n:pp'irey  orelfewhere,  to  the  plaintiff  for  life,  and  afcer  her  death  to  the  defendant  and  his  heirs  | 
ano  h.s  perfonal  eltace,  after  paying  his  debts  and  legacies,  he  gave  to  the  plaintiff,  and  made  her  and 
thr  -  cfendanr  executors. 

The  2800  /.  and  4000  /.  muji  be  laid  out  In  the  purchafe  of  lands  of  inheritance  ^  or  J«  church  or  leafehold^ 
for  the  court  tuas  of  opinion y  if  there  had  been  on.y  a  general  de-vije  of  hh  lands^  .this  money  would 
certaiulj  have  pafj'ed,  (i). 

By  articles  made  previous  to  the  marriage  of  Anthony  Gnldot 
(the  defendant's  brother)  with  the  plaintiff,  reciting  "  her  por- 

tion  to  be  two  thoufand  eight  hundred  pounds,  and  that  the 

defendant,  as  an  advancement  of  his  brother,  and  for  a  better 
^'  provifion  for  the  plaintiff  and  the  iffue  of  the  marriage,  had 
"  agreed  to  pay  four  thonfand  pounds,  it  was  thereby  declared 
*V  and  agreed,  that  the  2B00/.  and  the  4000/.  (liould  be  laid 

out  in  the  purchafe  of  lands  mGreat  Britain, ox  in  feme  church, 
*f  college,  or  other  rcnevv^able  leafe,  to  be  fettled  to  the  fame 

ufes  and  trufts  as  the  freehold  and  leafehold  eflates  (whicl| 

fl)    Money  covenanted  or  dirc£led  Jmnin,  cited  in  Baden  v.  Pemhroke,  2 

by  a  will  to  be  inveiced  in  the  pur-  Fern.  t^%.    Where  it  is  charged  with  le- 

fhafe  of  land,  is  conlidercd  in  equity  gacies,  cqiiiry  conflrues  thofe  legacies 

as  land  in  the  following  inftances.    It  as  charged  upon  a  real  eftate.    Fulkn  v. 

pafies  under  a  de vile  q>\  lands  0.71  d  btrcdl-  Rca^^y,  ante  2  vo\.  ^go.    Atiovney  General 

t^niLvt!:^  but  not  under  a  bequell  of  per-  v.  Miluh-y  anlc  illy  114.    It  is  obferv- 

fonr/I             Lir/grn  v.  Sonvray,  I  P.  IF.  able  likewife,  that    feme  co-vert  z?.ViXiQX. 

Harvey  V.  Ajlon,  arte  i  vol.  364.  pa's  her  jntercll  therein,  unlefs  fhe  be 

iiree.n  v.  Smith.,  arde.   \   vcl.  572,    and  prefent  in  court  and  examined,  as  a  feme 

note,    heauderk  v.  IvIraJ,  ante  2   vol.  coyprt  is  upon /^/Z/Vc-;  in  w  hich  cafe  cqui- 

169.    Guliiot  V  G:^','/:'/,  Jttprfi,    Is- f.) ley  ty  will  decree  the  'money  inUcad  of  the 

-v.Mafrers,   ^                  V./'.  ;o       '''/[it-  Jand.     Oldham   v,  Hughes,    ante  2  vol, 

iak:r  v.  IVhiit.....  ■ ,  .,  .•  .  0.         :h  p.  51.  4c  3.    But  where  a  rccoi'cry  is  necefiary 

/\nd  if"  not  deviled  swav,  it        tlcicend  bartlie  remainders  over,  there  equity 

to  the  heir  at            Etkvanis  v.  Counit/s  vvill  not  decree  the  money  to  the  tenant 

cf  I'Fariv'uk,  2  P.  IV.  171.     Lech}.jere  m .  in  tail,  but  will  dii  '-iSt  the  frime  to  be  in- 

'Ce.riijk;,  3  P.  //'".  £11.    Crrfs  v,  yhiaen-  veiled  in  the  purchafe  of  lands,  in  ordei^ 

^rokeyund  Fnlham  V.  yor,^s.,  3           2  2  i .  to  give  the  remainder- man  his  chance. 

Iiote.  C  •  It  is  fubjcct  to  the  c:r-fe/y  of  Cr/.',W  v.  ColLt,  ante  l  vol.  11.  and  the 

the  hu/band     S-yj  dapple  v.  /;/,  ...  ;,  z  note  thereto.    .As  to  what  Hiall  amount 

Vern.  5  36,    Cu:nr.in:'hcm  v ,  Zdoo'.y ,  F' y\  to  an  ^/tc"/Vj;/ ia  the  peribn,  who  is  inti- 

176,    It  is  not  confidercd  as  z.i.Vts  10  tied  to  tne  abfclute  inlcreli,  to  take  it  as 

Uv,s^^'  fm pie  contra  d  CQhls.   ^,1  la-wnsy  x .  lund  or  ?nofuy  ]  fee  Crahirce  v.  Bramhtcy 

E:,ib,  ante  2  vol.   ^Q-J ,  ^  iyhii:-:lck  v.  pc/l.  6B0 

_  i{  Anthony 


ill  the  Time  of  Lord  Chancellor  Hardwicke. 


«^  Anthony  was  feifed  and  poflefTed  of)  are  appointed  to  be  fet-    Ouit>ot  v. 

"  tied  (i),  the  laft  limitation  to  Anthony  and  his  heirs,  and  uijjot. 
until  a  purchafe  could  be  had,  in  trull:  for  the  truftees  to 
put  out  the  faid  money  upon  mortgages,  or  on  government  or 
other  fecurities,  and  to  apply  the  produce  as  if  lands  had  been 

*<  purchafed." 

The  2800/.  and  the  4000/.  have  not  been  invefled  in  the 
purchafe  of  any  freehold  or  leafehold  lands,  but  the  fame  re- 
mained in  money  to  the  death  of  Anthony  Guidot, 

"  Anthony  Guidot  by  his  will  devifed  all  his  freehold,  leafehold, 
"  and  copyhold  lands  lying  in  IJlington,  and  in  Elsfield'm  Hamp- 
JJjirey  or  elfewhere,  to  the  plaintiff  during  her  Hfe,  and  after 
her  death  to  the  defendant  Guidot  and  his  heirs ;  and  as  to 
his  perfonal  eftate  of  what  nature  and  kind  foever,  he  gave 
the  fame  to  the  plaintiff,  paying  his  debts  and  legacies,  and 
made  her  and  the  defendant  Guidot  his  executors." 

The  plaintiff  infilled  that  the  2800/.  and  4000 /.  ought  to  be  f  a""  ] 
taken  to  be  part  of  the  teflator*s  perfonal  eftate,  and  that  (lie  is 
intitled  thereto  as  part  of  the  refiduum  of  fuch  perfonal  eftate  be- 
queathed to  her  by  the  teftator's  will,  and  that  the  defendant 
Guidot  had  no  power  to  make  any  purchafe  wich  thefe  two  fums, 
it  not  being  the  intent  of  the  articles. 

The  defendant  Guidot  (2)  fubmitted  to  the  court,  whether  the 
2800  /.  and  4000  /.  being  a  marriage  portion  articled  to  be  laid 
out  in  land,  is  not  in  this  court  confidered  as  land,  and  con- 
fequently  does  not  belong  to  the  plaintiff,  nor  is  included  in  the 
bequeft  of  perfonal  eftate  ;  and  likewife  leaves  it  to  the  judgment 
of  the  court,  whether  thefe  funis  ought  not  to  be  laid  out  in  the 
purchafe  of  lands,  -ind  fettled  to  the  ufes  of  the  marriage  arti- 
cles and.  will. 

The  counfel  for  the  plaintiff  cited  ^orefiy  verfus  HolUngs^ 
Augujl  6,  1740,  and  l  P.  IVms.  172,  and  Mallabar  verfus  Mul- 
lah ar^  Cafes  in  Chan,  in  the  time  of  Lord  Talbot,  78,  and  1  Rolls 
725,  and  Curling  verfus  May,  Mich,  term  8  Geo.  2.  before  Lord 
Talbot  \  the  lafl  cafe  with  an  inicnt  to  fhew,  that  when  it  is 
doubtful,  whether  it  ought  to  be  f  onfidered  as  money  or  land, 
this  court  will  not  interfere  ;  and  they  ftated  it  thus  : 

A.  gives  five  hundred  pounds  to  B.  in  truft  that  B.  fliould  ^- gives  500/. 
layout  the  fame  upon  a  purchafe  of  lands,  or  put  the  fame  Jo  lav  k  ou'rin 
out  on  good  fecAirities'for  the  feparate  ufe  of  his  daughter  //.  the  purchaie  of 
(the  plainti^^■'s  then  wife)  her  heirs,  executors  and  adminiftra-  J-!"!jritk  ^"£0^*^ 
tors,  and  died  in  1729.  In  1731,//.  the  daughter  died  with-  the^'feparlce'^ure 

of  his  <;lui^hc>?r, 

her  heirs,  executors  and  adminiftrators ;  fhe  died  without  iffue,  before  the  money  was  vailed  in  a  pur 
chafe  ;  on  a  bill  brought  for  the  mom.  y  ag-iinll  the  heir  of  trie  w  fc  by  ihc  hufbiind,  ic  was  decreed  to 
hiai,  ;is  it:  was  originally  peifcnal  eltate,  and  the  cellacor'b  piiac'.pal  intentioa  with  reg  ird  to  icnotcob-i 
collected  fiom  the  will. 


(i)  The  limitations  of  which  were  to 
Anthony  for  life,  remainder  as  to  a  rent 
charge  to  plaintiff  for  life,  remainder  to 
the  iliue  of  the  raarriage,  rera?vinder  10 
Anthony  and  his  heirs. 


(2)  Who  was  heir  at  law  to  Anthony, 
who  died  without  iliue. 


Vol.  ril. 


out 


ClASES  Argued  and  Determined 

GuiDOT  Y.  "  out  illue  before  the  money  was  vefted  in  a  purchafe  ;  the  huff 
GuiDOT.  <f  band  as  adminiftrator  brought  a  bill  for  the  money  againft 
,  the  heir  of  H.  and  the  money  was  decreed  to  the  admi- 

**  niftrator,   for  the  wife  not  having  fignified  any  intention 
•  of  a  preference,  the  court  would  take  it  as  it  is  found  ;  if  the 

wife  had  fignified  any  intention,  it  fhould  have  been  obferved/ 
**  but  it  is  not  leafonable  now  to  give  either  her,  heir  or  admini- 
ftrator,  oi^  the  trufiiee,  liberty  to  ele^l ;  for  Lord  Talhot  {Tiidy, 
^'  it  was  originally  perfonal  e{^ate,  and  yet  remained  fo,  and  no- 
*'  thing  could  be  collected  from  the  will,  as  to  what  was  the  tef- 
tor's  principal  intention.'* 

Mr.  Attorney  General  cited  for  the  defendant  the  cafe  of  Lin- 
guen  V.  Sour  ay  ^  Prec.  in  Chan,  400.  and  i  P»  Wms,  X72. 
Lord  Chancellor, 

The  queftion  is,  Whether  thefe  two  fums  are  to  be  con- 
fideted  as  money  or  land  ^  I  fee  but  very  little  doubt  in  this  cafe 
(and  ftopped  Mr.  Attorney  General  from  going  on  for  the  de- 
fendant). 

[  ^5^  ]       "^^^  articles  fay,  it  fiiall  be  laid  out  in  the  pwrchafe  of  lands  of 
inheritance,  or  in  church,  and  leafehold. 
,        Then  the  court  mull  take  it  to  be  th-e  one  or  the  other  ;  and 
during  the  life  of  the  hufband  and  the  wife,  if  laid  out,  it  muft 
have  been  in  one  or  the  other. 

No  fort  of  election  was  made  by  the  hufband  (i)  ;  then  at  the 
time  of  the  will,  and  his  deiith,  it  ffood  in  equity  as  it  did  in 
tlie  articles,  cither  to  be  laid  out  in  freehold  or  leafehold  :  and 
therefore  this  court  will  call  it  one  or  the  other,  according  to 
the  rule  in  equity,  that  nvhat  is  agreed  to  he  done^  miijl  he' conjider-^ 
ed  as  done. 

If  it  had  not  been  for  the  locality,  eftates  in  Ali ddhf ex  Tind 
Hampjhire,  no  doubt  could  have  arifen  j  but  then  follows,  or 
elfewhere,  which  is  the  moft  comxprehenfive  word  he  could  have 
ufed. 

It  is  faid  the  lands  do  not  lie  any  where,  for  they  are  not  yet 
purchaled. 

Sudh  a  devife  as  When  people  make  fuch  defcriptions  as  the  t'eftator  had  done 
ihe  teftacor  has  here,  thcy  intend  to  pafs  everything  they  have  in  the  world  ; 
made  here  will    ^^^^^  ^^iq  monev  is  fomewherc,  and  that  by  the  trarifniutation  of 

pafs  every  thwg  y  \-        \  A 

he  has,  and       this  court  IS  changed  nuo  land. 

money  by  the 

trAnJmutatlon  <ji  this  court  is  changed  hito  land. 

Money  is,  in  England,  like  bona  notahilia  in  the  ecclefiaflical 
court,  wliich  muft  be  either  in  the  diocefe  of  the  bifliop  where 
the  perfon  dies,  or  in  the  diocefe  of  the  metropolitan,  if  he 
was  pofleffed  of  money  in  different  places;  fo  here  it  is  either 
in  money,  or  a  mortgage,  and  therefore  the  vv^ord  elfewhere  cer- 
tainly takes  it  in. 

(0  1000/.  (part  cf  the  trull  monies)  was  laid  cut  upon  a  mortgage  in  Anthony*^ 
name. 

Then 


in  the  Time  of  Lord  Chancellor  IIardwicice.  256 

Then  I  muft  confider  it  as  laid  out  in  one  or  the  other :  ^^^^J^]' 
Linguen  verfus  Souray  is  a  cafe  in  point,  for  there  was  as  much 
an  obje£lion  upon  the  locality  as  in  the  prefent.* 

I  declare  that  the  2800/.  and  4000  /.  under  the  articles  ought 
to  be  laid  out  in  the  purchafe  of  lands  of  inheritance,  or  in 
church  and  leafehold  ( i )  *,  for  if  there  had  been  only  a  general  de^ 
vife  of  his  lands,  this  money  would  certainly  have  paffed. 


*  By  marriage  articles  700/.  being  the  wife's  portion,  together  with  700/.  to  be 
added  to  it  by  the  hufband,  was  agreed  to  he  laid  out  in  the  purchafe  of  lands,  to  be 
fettled  in  ftridl  fettlement,  with  remainder  in  the  ufual  form  to  the  heirs  of  the  huf- 
band }  before  any  purchafe  made,  the  hufband  dies  without  iflue,  having  lirft  devifed 
his  perfonal  eftate,  which  was  of  greater  value  than  1400/.  but  without  taking  notice 
©fit,  to  his  wife,  and  his  real  eftate  to  his  two  nephews,  one  of  whom  was  his 
heir  at  law,  this  money  fhall  in  a  court  of  equity  be  looked  upon  as  land,  and 
the  devife  to  the  wife,  which  was  of  greater  value,  as  a  fatisfadlion  thereof.  Piec. 
in  Cb.  400. 

(l)  And  that  the  fame  and  al!  in-  ^'-  freehold  and  leafehold  lands^  lenemenfs, 
terell  paffed  by  the  faid  devife  made  **  and  hereditaments.^^  Reg.  Lib.  A*  1744. 
in  the  faid  teftator's  will  of  all  his    fol.  651.' 


Cajlledon  verfus  Turner^  July  27,  1 745*  Cafe  85. 

f  257  3 

jrri  L  L  I A  M  Wetherhy  by  his  will  fays,  I  bequeath  my  bequeaths 

lands  to  my  wife  Alicia  during  her  life,  and  after  her  de-  ^ji'fef"^];;^,^;'^ 
ceafe  I  give  the  lands  to  Margaret  Dinto?i,  niece  to  my  faid  after  ner  deceaffs 
wife  ;  Item^  I  give  the  ufe  of  five  hundred  pounds  ftock  for  and  ^°  jj^;  ^-^n'ece 
during  her  natural  life,  but  after  her  deceafe,  I  give  the  five  faysr/ew?lgive 
hundred  pounds  among  the  brothers  and  fillers  of  my  faid  the  ufe  of  500/, 

•r  frock  for  her 

natural  life,  but 

after  her  deceafe,  I  give  the  500  /.  among       wife's  brothers  and  fillers,    ^hs  ivlfci  and  not 
niece,  is  intitled  to  the  500  /.  Jiock  for  life* 

Mr.  SoUcitor  General  for  the  plaintiff  the  niece,  who  claimed 
five  hundred  pounds,  faid,  that  parol  evidence  cannot  be  admit- 
ted here  to  explain  the  teftator's  intention,  according  to  Lord 
Qhenef^  cafe  in  5  C^?.  68. 

The  words  in  this  will  are  equally  applicable  to  one  perfon  as 
another,  and  not  fufficiently  certain  that  it  belongs  to  the  wife 
or  niece. 

It  has  been  determined  where  there  are  introdu^lory  claufes 
with  the  word  itetn^  they  are  corifidejed  as  abfclute  clatifes. 

Niece  to  the  vjife,  is  only  defcriptive  of  the  perfon,  and  there^ 
fore  in  grammatical  confl:ru£iion  the  -wife  is  not  the  laf!:  ante- 
cedent i  and  as  it  can  be  conjectural  only  that  he  meant  the 
wife,  the  court  cannot  determine  wills  upon  ccnjeclure  only, 
but  muft  be  void  for  the  uncertainty. 

In  Cheneys  cafe,  a  devife  to  the  fori  of  a  perfon,  and  lie  had 
two  fons,  held  to  be  void  for  the  uncertainty. 

Mr.  Attorney  General,  counfel  for  the  wife,  argued,  that 
from  the  beginning  to  the  end  of  the  will,  there  is  not  one  word 
t>ut  what  is  applicable  to  nlccc^  or  %uifi. 

Her 
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Castledon  V,     Her  Is  a  relative  word,  and  muft  refer  to  fome  perfon  who 
URNER.  mentioned  before. 

It  has  been  faid  it  cannot  mean  the  wife,  becaufe  fhe  is  'not 
the  lafl:  antecedent  j  and  I  am  fure  as  to  the  niece  it  may  be  as 
well  to  a  ftranger. 

But  I  apprehend  /j.^r  throughout  is  applicable  to  the  wife  ;  he 
cited  the  cafe  of  Tomkifjs  verfus  Tomkins  (i),  lately  before  Lord 
Hardwicke  ;  there  was  a  devife  of  50/.  a-piece  to  three  children 
of  A.  and  A,  had  four,  and  his  Lordfhip  decreed  50/.  to  each  of 
the  four  children  of  A.  notwithftanding. 
f  258  ]  Mr.  Weldon  of  the  fame  fide  cited  Hodgfon  verfus  Hodgfon^ 
2  Vern,  593* 
Lord  Chancellor, 

If  there  is  an  abfolute  want,  or  omiflion  of  a  devifee  in  a 
will,  there  no  parol  pi'oof  can  be  admitted. 
Mr.  Solicitor  General's  reply. 

Mr.  Attorney  fays,  that  the  court  mull  determine  whether  it 
is  one  or  the  other  by  a  probable  conjefture. 

I  differ  with  him  as  to  the  rule  of  evidence  ;  and  upon  ftand- 
ard  rules  laid  down  in  Ckeynefs  cafe,  he  fliall  have  it  whom  tlie 
teftator  intended  fhould  have  it,  and  not  being  certain  whom  he 
intended,  it  was  held  to  be  void. 

There  has  been  no  authority  cited  to  impeach  this  rule. 

The  cafe  of  Tomhins  verfus  Tomhins  is  not  parallel. 

For  it  did  not  fix  which  of  the  three  children  fliould  take,  but 
that  the  word  three  was  furplufage  ;  and  the  court  determined 
the  teftator  miftook  the  number,  and  that  the  bequeft  was  fifty 
pounds  a-piece  to  the  children. 

That  Item  is  introduftory  of  a  nev/  claufe,  and  divides,  fo  far 
from  connecting  it  vv^ith  the  precedent. 

Suppofe  it  had  been  for  natural  life  only,  who  could  it  be  con-^ 
llrued  to  mean  then  ?  The  addition  of  her  only  fhews  he  meant 
a  woman  inftead  of  a  man. 

Lord  Chancellor, 
Where  there  is       I  am  of  Opinion  thiS'  is  fuch  an  omiffion  as  Is  not  proper  to  be 
ed  thifb  an^"^^  fuppHcd  by  parol  evidence  ;  for  notwithftanding,  where  a  perfon 
abLiute  omir-    has  two  fons  of  the  name  of  John^  it  may  be  fupplied,  yet  not 
fion,and  cannot   vtlicre  tlicrc  is  an  abfolute  omiffion  (2). 

pardevidelci'.  Then  it  muft  be  determined  by  the  conftruclion  of  the  will, 
and  there  is  no  rule  of  law  that  prevents  it  from  being  fiiewn  by 
the  conflru6lion  of  the  will  itfelf. 

Firft,  Confider  it  upon  the  claufe,  Item^  I  give  the  ufe  of 
,500/.  ftock  for  and  during  her  natural  life,  ^V. 
[  259  ]          It  has  been  rightly  admitted  on  the  part  of  the  plaintiff,  that 
the  words  for  /;-:;•  n?rtural  life  do  import  he  meant  fome  woman 
or  other. 

(i)  S.  C.  cited  2^^564.  F'ldcci'iam  (2)  Vide  BnylU  v.^Aitorney  Gemral, 
Sltcch  \ .ThoYington,  ^  VeJ.  ^b\.  Stihbing  mie  2  vol.  239.  Ulrkk  V.  Litchfiddy 
y.  pyalhj^  2  Bro,  Cha.  Rq,  85.  ibid.  372. 

Then 
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Then  confider  the  word  her^  it  muft  be  a  word  cf  reference,  ^^'t^^^^'^^' 
and  but  two  perfons  are  named  in  the  will  ;  if  right  in  my  firft 
reafoning,  it  mull  mean  either  wife  or  niece  ;  to  be  fure  her 
does  not  name  the  perfon,  then  fhall  it  refer  to  the  wife  or 
niece  ? 

Though  the  teftator  has  faid  no  more  than  her^  I  am  clearly  of 
opinion  for  the  wife  j  for  the  wife  is  the  laft  mentioned  and  the 
laft  antecedent. 

The  intention  of  the  teftator  is  plain,  he  had  no  relations  of 
his  own  for  whom  he  had  any  regard,  and  therefore  confidered 
her  relations  as  his  own. 

Would  it  be  natural  to  make  him  prefer  the  wife's  niece  before 
the  wife  herfelf  ? 

It  is  true  the  words  to  her  ufe  are  left  out  in  the  beginning  of  It  Is  aiot  necef- 
the  firft  claufe  ;  but  I  am  not  fatisfied  the  word  Item  muft  be  '""^'f 
eonftrued  as  independant  of  the  precedmg  clauie.  ihouid  be  con- 

firucd  as  inde- 
pendent of  the  preceding  claufe. 

Put  It  into  Lat'in  do  uxorl  mcos  the  lands  and  houfes,  and  then 
afterwards  do  ^  lego  the  five  hupdred  pounds  Rock,  the  latter 
words  would  have  been  clearly^  jn  that  language  carried  back  to 
the  former  v/ords  wife. 

The  manner  of  the  difpofition  under  this  will  muft  be  taken  The -wife  was 
notice  of ;  who  is  the  teftator  principally  taking:  care  of  for  her  the  perfon  the 

^..r    ^^^         ^         -r  teftator  was  prm- 

liie  r  why,  the  wite.  ^  cipaiiy  taking 

care  of,  and  therefore  fhe  Is  naturally  meant  by  the  word  herm 

He  muft  naturally  mean  her  for  whom  he  had  before  been  fe- 
Curing  the  lands  for  life. 

The  word  her  in  every  part  of  the  will  befides  means  the  wife, 
confidered  her  as  the  woman  he  was  taking  the  moft  care  of,  and 
had  her  in  his  view,  zar  H'^x^^* 

Therefore,  1  am  of  opinion  the  wife  is  entitled,  and  decreed 
?iccQrdingly  ( j), 

(i).  Reg.  Lih.  A,  1744.  fol.  646. 


J. 


Lucas  Ntxixk^  Evans y  Augtijl  6 y  1J4^*  Cafe  87.' 

C  26b  ] 

By  his  will  gives  to  the  defendant  his  with  the  whole  fur-  ^.  gives  his  wife 
plus,  but  if  (he  fliould  marry  again,  then  that  he  ftiould  Jj^s'^rhh  f'"- 
quit  and  deliver  up  half  of  the  furplus  of  his  perfonal  eftate  to  the  fonai  cftatc,  but 
plaintiff,  the  teftator's  brother,  and  his  heirs,  and  that  he  ftiall  iffliemarrie^ 
tall  her  to  an  account  for  the  fame,  h  to^deHv^r  up 

half  to  his  bio- 

ther,  and  his  heirs :  A  bill  brought  to  dlfcover  whether  fhe  is  married ;  flie  demurred  to  the  difcoveryjj 
as  it  would  fubjt'<!;i  her  Co  a  forxciture.  7his  being  a  conditicttal  Jiniuaikn  'yfcr  of  ati  eJtatCf  fjevtujl  Jhciu  Jhe 
kds  perj  7rn>ed  the  condit'ion  J  ai:d  (be  dewurrer  xvia  oi'er-niied,  '       '  ' 

The 
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EvIn'sJ*  The  bill  was  brought  in  the  prefent  cafe  for  an  account  of 
the  moiety,  and  for  a  difcovery  whether  the  defendant  was  mar- 
ried again. 

The  defendant  demurred  to  the  difcovery,  as  not  being  obliged 
to  difcover  what  would  fubje£l  her  to  a  forfeiture. 

The  defendant's  counfel  cited  Monins  v.  Monins^  2  Ch.  Rep. 
68.  and  Chancy  v.  Tahourdiny  before  Lord  Hardwicke.  (2  Tr, 
M.  392.) 

Lord  Chancellor, 

The  cafe  of  Chancy  v.  Tahourdln  was  exprefsly  a  forfeiture  of 
the  whole  portion,  and  there  the  tefirator  was  a  father,  who  is 
bound  by  nature  to  provide  for  a  child. 

But,  confider  this  cafe,  where  the  teftator  gives  a  wife  the 
whole  furplus  of  his  perfonal  eftate,  if  fhe  does  not  marry  again  ; 
but  if  file  does,  he  hmits  over  one  moiety  to  his  own  brother,  and 
dire£ls  that  fiie  fhali  account  for  it  to  him. 

Then  confider  the  provifion  that  he  was  making  for  every 
branch  of  his  family  \  it  is  within  the  rules  and  diftindions  in 
former  cafes  ;  where  it  is  a  conditional  limitation  over  of  an 
eftate,  there  the  perfon  muft  fnew  that  they  have  performed  the 
condition,  and  cannot  demur  to  a  bill  for  a  difcovery  of  it  j  the 
demurrer  ivas  oveV'-rided  (i), 

(i).  Chanecy  v.  Fcnhoukt,  2,Vef.  265.  Boteler  v.  AUingtm,  poll  457. 

Cafe  88.       Pearly  vd\xs  Smith  {i),  Ociohr  22,  1745,  among  the  Caufe  Peti- 
tions, 

^.  had  an  inter-  /t  Purchafcr  from  ai>  hufband  of  an  intereft  in  new  Souths 
Itf  TnnuTtfeT^'  annuities  during  his  Hfe,  remainder  to  other  perfons, 

during  his  life,  (which  had  been  originally  fecured  upon  a  mortage,  but  by 
and  dies  before  order  t)f  this  court  had  been  transferred  to  government  fecurities) 
£if5ytf  be-  infifted,  that  notwithftanding  the  hufoand  died  before  the  Chriji-. 
comes  due,  the  w^j"  half  year  became  due,  yet  that  he  was  entitled  to  be  *  paid 
furcbafer  of  A.^s  proportionably,  at  the  rate  of  {omx per  cent,  for  the  time  the  huf-* 
7imeh'thefi in-'  ^and  Hvcd,  from  Midfummer  to  the  day  of  his  death, 

ruitieSi  is  not  en- 
titled to  the  Chriitmas  dividend, 

[  *26i  ]      Lord  Chancellor, 
Had  it  continued     If  it  had  Continued  a  mortgage,  the  purchafer  would  have  been 
^r-^'^vT^tlL^AA  irttitled  to  the  demand  he  now  makes, becaufe  there  intereft  accrues 

purcri'iiei  wouic  ' 

have  been  inii-   cvcry  day  for  forbearance  of  the  principal  (2)  j  though  notwith- 
tit  (J  10  ins  de-    ftanding  it  is  ufual  in  mortgages  to  make  it  payable  half-yearly, 

iiKcieit  dccjues  every  day  for  forbearance  of  the  principal, 

(l)-  ^'g-  1744-  foh  477.  (2)-  2  Fef,   6j^.  Edwards  V,  Countefs 

vfJVarzolck,  2  P.  W.  176. 

But 
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But  Soiith-fea  annuities  are  by  acl  of  parliament  confidered  ^'-^^^^^^Z 
merely  as  annuities,  and  therefore  the  purchafer  here  is  no  more  South  fea  a»T,uU 
intitled  to  receive  the  half  year's  dividend  which  did  not  be-  tie^  arc^  by  ad  of 
come  due  till  after  the  hufband's  death,  than  he  would  in  the 
cafe  of  a  common  annuity  payable  half-yearly,  where  the  an-  fuch,  andare 
nuitant  (in  whofe  place  he  ftands)  dies  before  the  half-year  is  ^^^'^j/^^J^^^ 

completed  (l).  monone,  pay- 

able half-yearly,  where  the  annultantdles  before  the  half-year  is  completed. 

(i)  So  Sherrard  v.  Sherrard,  poft  502.  279.  S.  C.  Rajhleigh^  V.  Ma/iers,  3  Bro. 
Wilfon  V.  Harman^  2.  Fefi  672.  Amb,    Cha,  Rtp.  lol. 

Toomes  verfus  Confet^  OBoher  25,  1745.  Cafe  89. 

TH  E  end  of  the  plaintiff's  bill  was,  to  be  let  into  poUelTion  "^^^f^^^^^j^^^^ 
of  the  premiffes  in  queftion  ;  a  leafe  of  a  term  which  had  beea'^ranted  as 
been  granted  for  60  years,  as  a  collateral  fecurity,  being  expir-  a  collateral  fe- 
ed ;  and  that  he  may  have  a  reconveyance  of  the  faid  premifles,  ^ 

'  ,  .■'  1      r        •      r       1  7  cognizance,  for 

and  that  the  recognizance  the  fecurity  for  the  3500/.  the  money  3500/.  being 
borrowed,  may  be  vacated,  or  fatisfad:ion  thereof  acknowledg-  expired  j  the 
ed  upon  record.  jlfA^e'/'t 

let  into  poiTeffion,  and  that  the  fecurity  might  be  vacated,  or  fatisfaftion  entered  on  record.  Thi  ac- 
count dire&ed  to  be  taken  of  the  rents  zvhich  hwue  accrued  Jince  the  expiration  of  the  leajcy  and  receinjed  by  tb; 
defendant^  and  to  be  deduBed  out  of  the  principal,  intereji,  and  ccjls,  and  the  plaintiff  decreed  to  be  intitled  t» 
a  con%eyanc€  of  the  Inheritance  of  the  efate  in  quejiion,  and  poffeffion  on  payment  ofzvhat  pall  he  found  due. 

Lord  Chancellor, 

This  court  will  not  fuffer,  in  a  deed  of  mortgage,  any  agree- 
ment in  it  to  prevail,  that  the  eftate  become  an  abfolute  pur^ 
chafe  in  the  mortgagee  upon  any  event  whatfoever  ;  and  the  rea- 
fon  is,  becaufe  it  puts  the  borrower  too  much  in  the  power  of 
the  lender,  who,  being  diftreffed  at  the  time,  is  too  inclinable 
to  fubmit  to  any  terms  propofed  on  the  part  of  the  lender. 

This,  it  is  infilled,  is  become  irredeemable  by  the  length  of 
time,  and  other  confiderations. 

The  court  makes  a  diftindlion  in  the  cafe  of  a  collateral  fecurl" 
ty^  to  indemnify  a  perfon  in  the  purchafe  of  a  term, 

Thefe  collateral  fecurities  He  out  a  great  length  of  time,  and  r  -j 
there  is  not  the  fame  inconvenience  as  where  a  perfon  has  been  ^ 
for  a  long  time  in  poffeffion  of  the  mortgaged  premiffes,  and  a 
difficulty  arifes  in  taking  the  account ;  here  there  is  no  difficulty, 
for  the  account  to  be  taken  is  only  fince  1739,  ^f^^^  term  of 
fixty  years  was  expired,  and  alfo  another  term  of  twenty-one 
years,  and  as  the  poffeffion  of  the  premifes  could  not  be  come 
at  till  the  effluxion  of  thefe  terms  ;  they  might  conclude  that  the 
collateral  fecurity  extended  to  the  term  of  fixty  years,  till  they 
had  confulted  with  counfel. 

No  bill  has  been  brought  to  compel  them  to  redeem,  or  fore- 
clofe. 

Lord  Hardwicke  declared,  that  the  plaintiff  was  intltjed  to  a 
conveyance  of  the  inheritance  of  the  eftate  in  queilion,  and 
to  the  poffeffion  thereof,  upon  payment  of  what  fiiall  be  found 
due  J  and  dire6led  the  mafter  to  take  an  account  oi  the  rents 

of 
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TooMEsv.  of  the  premiffes  in  queftion,  which  have  accrued  fince  the  ex^ 
piration  of  the  leafe  of  the  6th  November  1658,  and  been  received 
by  the  defendant,  and  that  what  fhali  be  coming  on  account  of 
the  rents,  be  deduced  out  of  what  lhall  be  found  due  for  prin- 
cipal, intereft,  and  coils. 


Cafe  90-  y^A-^  College  verfus  Bloom^  Michaelmas  Term  i  ^45. 

S.  c.  dted  r  H  E  hill  was  brought  to  have  an  account  and  fatisfaftion 

Vef.  528.  s.  C.  ^  for  wafte,  in  cutting  down  trees,  again  ft  the  defendant, 
^56?'  alTignee  of  the  leflee  of  the  collci^e,  after  an  affignment  of 

Bill  for  a  fatis-  term,,  and  for  the  wafte  done  before  alTignment. 

fadtion  for  wafte 

in  cutting  down  trees,  agalnft  anal?ignee  of  the  leflce  of  the  college,  after  the  affignment,  and  for  wafte 
done  before  the  alTignrnenf  after  che  eftate  of  the  tenant,  that  cut  down  the  timber,  is  determined  by  ai= 
£ganieiit  j  a  bill  cannot  be  entertained  merely  foi  fatisfadion,  without  praying  an  injundlion. 

y     ^  Lord  Chancellor, 

*^  if>-/W^  UpQj^       opening  of  the  cafe,  the  bill  feems  improper,  and 
fy,C^^^f      an  aaion  of  trover  is  the  remedy. 

Where  the  bill  ib  for  an  injun(Sl:ion,  and  wafte  has  been  al- 
ready committed,  the  court,  to  prevent  a  double  fuit,  will  decree 
an  account,  and  fatisfa6lion  for  what  is  paft. 

So,  upon  bills  for  difcovery  of  aflets,  the  court  will  decree  an 
account,  which  the  party  is  entitled  to  here,  and  is  incident  to 
the  other  relief, 

[  263  ]  Let  precedents  be  fearched,  for  if  there  are  any,  I  will  follow 
them,  but  if  none,  I  will  not  make  one  his  Lordfhip  adjourned 
it  to  the  firft  day  of  caufes  after  term  ,  and  upon  that  day, 
Mr.  Hojkins  cited  for  the  plaintiffs,  i  P.  Wms,  4o6.r  B'tpop  of 
W'mchjler  verfus  Kfiight,  and  i  P,  Wms*  240.  Whitfelcl  verfus 
Beivit. 

Lord  Chancellor, 

The  firft  queftion  is,  whether  bills  ought  to  be  entertained 
merely  for  fatisfa^Hon  for  timber  cut  down^  after  the  eftate  of 
the  tenant  that  cut  it  down  is  determined,  by  aflignment,  or 
otherwife,  without  praying  an  injunction. 
I  am  of  opinion  tliey  ought  not. 
Wafte  is  a  torty  and  the  remedy  lies  at  law. 
In  wafte,  the        j,^       adiion  of  wafte,  the  place  wafted  is  recovered  >^  in  an 

p!;i(,c  wafted  is         ^  .  ^  , 

action  CI  trcver>  damages* 


recovered;  in 
trover  dcniaq-es.. 


•To  ftay  the  The  ground  of  coming  into  this  court  i^,  to  ftay  the  wafte, 

h' t-Vy  of  fati°-   ^"^'^  ^'^^y      fitisfadlon  for  the  damages,  but  by  M^ay  of 

faftion of  dama^  prevention  of  the  wrong,  which  courts  of  law  cannot  do  in 
£cs,isthesrou2d^|-^Q|-^'inftances,  where  a  prohibition-  of  wafte  will  not  ftridly 

of  comint',  mto 

he. 


this  court. 


But  in  all  thefe  cafes,  this  court  has  gone  further,  merely 
tipon  the  maxim  of  preventing  muhiplicity  of  fnits,  which  is  the 
leufon  th-t  dcLcrmines  tliis  court  in  many  cafess 
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As  in  bills  for  account  of  aflets,  l^c,  that  originally  was  only  a    Jesus  Col- 
bili  for  difcovery,  which  cannot  be  had  without  an  account,  and 
therefore  the  court  will  make  a  complete  decree  and  give  the  par-  '^^'^  court  now 

i  Of        maice  a  cotnpicte 

ty  his  debt  hkewiie,  decree  in  bUIs  for 

an  account  of  aflets  by  giving  the  party  his  debt  likewifc. 

So,  in  bills  ior  Injunclions,  the  court  will  make  a  complete  de-  On  bills  to  ft  ly 
cree,  and  give  the  party  a  fatisfadion,  and  not  oblige  him  to  ^^-[^^^aj^g 
bring  an  aiSlion  at  lav/,  as  well  as  a  bill  here.  complete  decree, 

and  give  the  party  injured  u  fatisfadlion* 

But  nothing  would  tend  to  greater  vexation,  than  to  admit  of 
fuch  bills  as  the  prefent,  after  the  term  is  at  an  end  ( i )  ;  and  I 
am  glad  to  find  their  is  no  precedent. 

It  does  not  appear  in  the  cafe  cited  out  of  2  P*  W ms.  that  no 
injun6lion  was  prayed,  I  believe  there  was,  and  if  fo,  it  is  the 
common  cafe. 

It  is,  befides,  different  from  the  prefent,  becaufe  the  plaintiiF     [  264  3 
there  was  only  inlitled  to  a  mcicty  of  the  mines,  and  of  the  tim- 
ber, which  was  the  principal  matter,  and  therefore  an  account 
was  neceflary. 

The  other  cafe  was  the  cafe  of  a  mine,  which  is  a  fort  of  yi^^^  inftances 
trade,  and  an  account  was  therefore  neceffary  (2) ;  and  there  are  v^her'e  the  court 
many  cafes,  where  this  court  have  made  decrees  in  the  cafes  of  ^'c^o^upj^jn  tf^g'^' 
mines,  which  they  could  iiot  have  done  in  cafes  of  timber.  cafe  of  mine:, 

which  they 
■would  not  have  done  In  the  cafes  of  timber,. 

Therefore  the  prefent  cafe  is  reduced  to  this,  that  ic  is  a  bill 
brought  by  the  college,  to  have  an  account  (after  the  determina- 
tion of  the  tenant's  eftate,  he  having  aifigned)  of  a  little  timber 
cut  down,  without  praying  an  injundion  ;  and  I  think  it  is  fuch 
a  bill  as  the  court  ought  not  to  entertain. 

The  next  queftion  is,  as  to^  cofls ,  and  I  am  of  opinion,  as 
the  plaintiff  is  not  barred  of  his  remedy  at  law,  he  ought  to  pay 
cofts :  befides,  what  the  bill  is  brought  for,  is  of  fo  fmall  value, 
as  to  be  beneath  the  dignity  of  the  court. 

Another  reafon  is,  that  this  fuit  might  hare  been  brou^it  in  Where  the  fwt 
the  court  of  grand  feffions  in  IVales^  which  has  been  often  held,  b^ou<^h^  m  che^^ 
and  this  is  a  llrong  reafon  for  difcouraging  bills  here  ;  therefore,  gran!  fcHions  of 
let  the  bill  be  difmiffed  with  cofts,  but  without  prejudice  to  any  ^'^-  "^'f 

,  ,  .  ,  ,  ^    ■*  '    orten  been  :r.- 

remedy  the  plamtiir  may  have  at  law.  reafon  fo.  ii.  - 

miiling  blil..  h-  ;e.r 


(  0  Fiile  $?mthy,  Cooke,  poji  381.      (i)  Fids  Slcr^  v.  Lord  Windfor.  mite  2  -v;/.  63,0* 
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GASES  Argued  and  Detcrmmed 


Cafe  91-  Loyd  verfus  Griffith^  January  17/1 745. 


Thfe  Matter  be-  Tly^^*  -^^^'^J  who  died  in  1738,  had  conveyed  his  eftate  in 
jng  of  opinion,  jLYX  ShropJIjire- Mx,  H'dl,  for  fecuring.  twenty- three  thou- 
that  covenants,   ^^^^  pounds  ;  the  fame  year,  he  charged  his  eftate  in  Shropjjire, 


in  aconvev 


by  counfei  for  a  and  his  cftatc  in  Anglefeay  with  two  thoufand  pounds  more, 
nrreafonabiTr^  and  the  eftatcs  to  Hand"  as  a  fecurity  for  twenty -five  thoufand 

andlught  to' be  pounds. 
ftruck  out ;  and 

having  iniei  ted  a  covenant  only  againft  the  feller's  own  afts,  and  reported,  he  approved  of  the  draft  as 
itnowftands:  The  court,  on  exceptions  to  the  report,  ciireaed  the  mafter  to  alter  his  draft,  by  in- 
ferting  proper  covenants  from  W.  againft  her  own  adls,  and  the  adts  of  L,  her  devifor,  as  to  fo  much  as 
Sa&  will  be  benefited  by  the  ellate  devifed. 

By  two  feveral  fettlements,  executed  by  Mr.  Loyd^  a  confider- 
able  time  before  his  death,  in  confideration  0/  fourteen  thoufand 
pounds,  he  conveyed  his  ShropJIjire  eflate  to  Mrs.  Hejier  Wehb^ 
in  fee. 

By  deed-poll,  he  releafed  her  from  the  payment  of  fourteen 
thoufand  pounds. 
1  Afterwards,  by  his  will,  reciting  the  two  fettlements  on 
Mrs.  HeJler  Webb,  and  the  deed-poll,  he-  ratifies  and  confirms 
the  /aid  fettlements  and  releafe  to  her-y  and  then  devifes  to  two 
truftees,  and  tiieir  heirs,  all  his  manors,  lands,  i^c,  in  the  ifle  of 
Anglefea^  and  county  of  Carnarvon^  to  the  intent  that  they,  or  the 
furvivor,  ^c*  fiiall,  with  all  convenient  fpeed,  after  his  deceafe, 
out  of  the  rents  of  his  faid  eftate,  or  by  felling  or  mortgaging 
the  fame,  or  by  all  or  any  the  ways  or  means  aforefaid,  raife  fuch 
fum  as  fhail  be  fufUcient  to  difcharge  the  mortgage  of  the  lands 
already  fettled  on  Mrs.  Webh^  as  well  as  all  other  my  juft  debt5, 
and  after  the  fame  fiiall  be  fo  paid,  he  gives  the  fame  manors, 
i^c,  to  his  natural  fon,  and  his  heirs  ;  one  of  the  truftees  is  dead, 
and  the  other  has  renounced,  and  adminiftration,  with  the  will 
annexed,  is  fince  granted  to  Francis  Newton, 

The  plaintiff,  the  natural  fon,  has  brought  his  bill  to  carry 
the  trufts  of  the  will  into  execution,  which  were  decreed  accord- 
ingly, and  referred  to  Mafter  Bennet  to  take  an  account  of  the  per- 
Ibnal  eftate,  and  of  the  teftator's  debts,  and  the  perfonal  eftate 
to  be  applied  in  payment  of  the  debts,  in  a  courfc  of  adminiftra- 
tion;  and  if  the  perfonal  eftate  (hould  not  be  fufficient,  the  defi- 
ciency directed  to  be  made  good  out  of  the  real  eftate  devifed  to 
the  truftees,  and  if  the  rents  and  profits  of  the  real  eftates  were 
not  fufficient,  then  the  faid  eftates  fo  devifed  to  the  truftees,  or  a 
fufficient  part,  fhould  be  fold  to  the  beft  purchafcr  to  be  approv- 
ed of  by  the  Mafter,  in  which  fale  all  proper  parties  were  to  join, 
and  the  money  arifing  by  fuch  fale  to  be  applied  to  fatisfy  fuch 
of  the  teftator's  debts  as  the  perfonal  eftate  and  rents  would  not 
fatisfy. 

Purfuant  to  feveral  advertifements  for  fale,  Mr*  Andrews  was 
allowed  by  the  Mafter  to  be  the  beft  purchafer  of  the  Anglefea  and 
Carnarvon  eftates  devifed  to  the  truftees,  at  the  fum  of  twenty* 
feven  thoufand  pounds  \  the  report  was  confirmed,  and  the  pur- 

chafe 
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diafe  money  paid  into  the  bank,  and  he  has  approved  of  the  tl- 
tie,  and  M.  Jndre^vs  has  been  let  into  poflenion  of  the  eftates 
purchafed,  and  a  draft  of  the  conveyance  has  been  prepared  by 
the  purchafer's  counfel,  with  covenants  againft  their  own  a6ts 
refpe£lively,  from  Hill  the  mortgagee,  Sir  Edzuard  Lcighton, 
furviving  truftee  in  the  will,  the  two  triiftees  appointed  by  che  de- 
cree in  the  room  oiSix EdivardLeightoUy  from  Mr.  Loydtht  plain- 
tiff, and  from  Francis  Newton,  adminiftratrix,  with  the  will  an- 
nexed, and  with  covenants  from  Mrs.  HeJ}er  Wehh^  as  follow, 

that  Mr.  Hill^  and  the  feveral  perfons  above  mentioned,  have, 
"  or  fome  of  them  have,  at  the  fealing  and  delivery  of  thefe  pre- 

fents,  full  power  and  authority  to  grant  to  the  purchafer  and 
*^  his  heirs,  the  eftates  in  Anglejea  and  Carnarvon^  and  that  the 
"  faid  Sir  Edward  Leighton^  t3'c,  have  a  right  to  fell  the  fame  to 
"  the  purchafer  and  his  heirs." 

She  is  made  to  covenant  like  wife,  for  quiet  enjoyment  ^  without  any  {  266  ^ 
interruption  by  Hill,  ^c,  and  by  herjelf^  or  by  any  of  them,  or  by 
any  other  perfon  or  perfons  lawfully  claiming,  or  to  claim  by,  frcm^ 
or  under  them,  or  any  of  them^  or  bj,from,  or  under  the  faid  Thomas 
Loyd,  deceafed.  Pierce  Loyd,  father  of  the" faid  Thomas  Loyd, 
deceafed.  Pierce  Loyd,  grandfather  of  the  faid  Thomas  Loyd, 
Pierce  Loyd,  great  grand  father,  Pierce  Loyd  great  great  grand" 
father,  or  any  of  them,  and,  that  freely  and  clearly  exonerated,  &c. 
or  by  the  faid  Hefter  Webb,  ker  heirs,  &c.  and  from  time  to  time 
to  he  well  and  fujficiently  faved  harmlefs  from  all  maimer  of  former 
and  other  gifts,  &c.  and  from  all  other  ejiates,  title,  incumbrances ^ 
&c.  made.  Sec,  by  Mr,  Samuel  Hill,  i^c,  parties  hereto,  or  by  the 
faid  Thomas  Loyd,  Pierce  Loyd  his  father,  &c.  or  any  of  them, 
or  by  any  other  perfon  or  perfons  lawfully  claiming  any  eftate, 
right,  is^c,  in,  to,  or  out  of  the  premifes,  by,  from,  or  under, 
or  in  truft  for  tliem,  or  any  of  them,  and  iikewife  covenants, 
that  the  parties  hereto,  viz.  Hill,  &c.  and  all  perfons  claiming 
from  them  any  eftate  in  the  premifFes,  or  from  Thomas  Loyd,  and 
fo  on,  to  his  great  great  grandfather,  fliall  do  any  farther  a6t 
for  affuring,  &c, 

Mr.  Weldon  perufed  the  draft  on  the  part  of  the  grantors, 
and  was  of  opinion,  that  Mrs.  Hejler  Webb  need  not  be  a  party 
granting,  or  that  Mr.  Hill  fhould  be  faid  to  convey  at  her  re- 
queft,  but,  at  moft,  only  with  her  privity  and  confent,  nor  that 
ilie  could  covenant  for  the  title,  or  for  quiet  enjoyment,  or  for 
further  aiTurance,  and  ftru6l  thofe  covenants  out  of  the  draft. 

Mr.  Booth  differed  in  opinion  with  Mr,  IVeldon,  and  declared 
the  draft  fliould  be  reftored  as  it  ftood  before. 

The  Mafter  being  attended  on  the  draft  of  the  conveyance, 
referred  the  fame  for  the  opinion  of  Mr.  Laiic,  who  was  of  the 
fame  opinion  with  Mr.  Weldon, 

The  Mafter  being  again  attended,  was  of  opinion,  tliat  the 
covenants  from  Mrs.  Webb  were  unreafonable,  and  ought  to 
be  ftruck  out,  and  therein  infer  ted  a  covenant  again fl  her  own  afls 
^j;;/)' .  and  on  the  17th  of  ^^/o-/£/?,  1745,  made  his  report,  that 
he  approved  of  the  draft  of  a  conveyance  between  the  parties 
of  the  eftate  in  queftion,  as  it  now  ftands  altered. 

Vol.  IIL  R  But 
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CASES  Argued  and  Determined 


L-YD  V.  -j^^  ^l^g  purchafer  not  beinj::  content  with  the  Maker's  opi- 
men,  a  cafe  was  prepared  by  his  orders,  and  laid  before  I^nza'- 
kerky,  who  was  of  opinion,  that  a  court  of  equity  would  not 
compel  Mrs.  HeJIer  IVebb  to  enter  into  thefe  covenants,  as 
fhe  is  not  entitled  to  the  deeds  and  writings  relating  to  thefe 
eftates. 

The  purchafer  took  the  following  exception  to  the  draft 
.  of  the  conveyance  as  fettled  by  the  Mafter, 
[  267  ]         <t  For  that  the  covenants  contained  in  the  faid  draft  of 
"  the  conveyance,  mentioned  in  the  reportj  from  Mrs.  Hejler 
Webb,  for  the  title,  for  quiet  enioyment,  and  for  further 
affiirance  on  her  part,  are  ftruck  out   of  the   draft  of  the 
faid  conveyance  ;  whereas  the  purchafer  infills,  that  the  Maf- 
ter  ought  to  have  let  the  faid  covenants  from  Mrs.  Webb  have 
"  fhood  in  the  draft,  or  at  leaO:,  the  purchafer  ought  to  have 
had  fuch  covenants  hi  fried  therein^  as  luould  have  indemnijied 
him  againft  any  latent  incumbrances  made  by  Thomas  Loyd,  or 
his  anceftors,  to  the  amount  of  fo  much  money  as  the  faid 
"  Hefler  Webb  fhou)d  receive  a  beneficial  intereft  from,  in  the 
eflate  in  queftionJ' 

Mrs.  Uefier  Webb  did  not  appear  by  counfel,  as  not  being  a 
party  to  the  fuic. 

The  exception  came  on  to  be  heard  this  day. 
Lord  Chancellor, 

A  great  number  of  rales  are  dire£led  by  a  decree  of  this  court 
where  there  are  no  covenants  at  all. 
Where  the  ven-     It  has  been  faid  by  the  purchaier's  counfel,  that  Mrs.  Hejler 
dor  dai-ns  im-    J^qI/I  muft  covcnaut  a^ainfl  all  the  anceftors  of  Thomas  Loydy  be- 

meduitelv  under  r*-  i  1  rL^i  t. 

theperfonwho  cauie  it  IS  a  ruIc  among  conveyancers,  where  an  eltate  has  been 

bought  the  ef  long  in  z  family,  that  the  vendor's  covenant  muft  go  as  far  back 
tate,  there  he       ^.j^  purchafer  of  the  eftate  ;  but  where  the  vendor  claims 

need  not  cove-  .  ,^       ,        ,  ,  '  1      i       n  i  i 

jiant  any  further  mimecnateiy  Under  the  perlon  wiio  bi  ought  the  eltate,  there  he 

b.  ick  th.ai  from  need  not  covcnaut  any  farther  back,  than  from  that  perlon^  bci* 
theVu'-cr  h'af '  caufc  whocver  buys  this  eilate  has  the  benefit  of  the  covenants 
the  benefit  of    in  the  conveyance  to  the  vendor's  purchafer.  • 

the  covenants 

\ii  the  conveyance  to  that  perfon  at  the  lime  he  purchafed. 

I  never  heard,  nor  do  I  knov  of  any  Uich  rule. 
Convcynnccs        Wh^re  Conveyances  are  to  be  made  by  a  decree  of  tliis  court, 
t%^o\%^     the  Icttking  them,  to  be  iure,  is  to  be  by  the  like  kind  of  rule  as 
tourt,  are  to  be   mcu  of  judgment  amoMg  the  conveyancers  would  direct. 

ft. u led  by  the 

like  rule  as  men  of  judgment  among  conveyancers  would  dirccl. 

I  cannot  make  an  order  upon  Mrs.  rlcf  er  Webb  to  execute 
any  conveyance  becaufe  (lie  is  no  party  in  the  caufe,  and  there- 
fore if  it  cannot  be  nnally  fettled  to  the  iatisfaclion  of  all  parties, 
the  purchafer  mufl  be  dlfcharged,  but  then  the  purchafer  Dy  way 
of  compenfatlon  mull  liave  all  his  coits. 
Twill  confdcrAhe  coveriant  itfelf* 
j-  That  Mrs.  Hejhr  JVcbb  fliould  covenant,  all  the  anceftors  of 

Of6pinijn.th.it   her  devifor,  bV.  (fee  the  'words  in  the  conveyance  fettled  by  the  pur» 

c.  u-ryipy  t  v-  co- 

veijiuu  iiy  further  buck  than  to  the  perfon  under  whom  W>  claims  is  fufficient. 

2  chafer*^ 
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chafer's  counfel)^  would  be  carrying  it  too  far,  for  it  would  be     Ltyd  v. 

unreafonable  to  extend  it  to  the  firft  purchafer,  where  a  family 

have  been  forfeveral  generations  in  poffeflion  of  the  eftate,  for  they 

may  have  had  the  benefit  of  the  ftatute  of  limitations  and  other 

bars  in  their  favour,  and  therefore  carrying  it  no  far  her  back 

than  to  the  perfon  under  whom  Mrs.  Webb  claims  is  fufficient, 

and  the  counfel  for  the  purchafer  now  fay  they  are  contented 

with  it. 

It  is  not  a  devife  to  her,  but  to  truftees  for  the  payment  of 
debts,  the  material  part  of  which  is  an  incumbrance  by  mort- 
gage on  the  eftate  given  to  her  after  his  debts  are  paid. 

But  it  has  been  infifted  by  the  purchafer's  counfel,  that  it 
enures  to  the  benefit  of  Mrs.  Webb^  becaufe  the  truftees  have  no 
beneficial  intereft  nor  the  mortgagee,  and  confequently  M.xs*Webb 
the  cejlid  que  tritji  has,  and  therefore  the  Mafter  has  gone  fo  far 
as  to  be  of  opinion,  that  fhe  ought  to  join  in  the  conveyance  by 
making  her  a  grantor. 

As  fhe  is  to  join,  the  queftion  will  be,  how  far  fhe  is  to 
covenant  ? 

There  are  undoubtedly  a  great  many  cafes  in  this  court,  where  an  eftate 
where  a  perfon  covenants  no  farther  than  their  own  a£ls ;  J-Qid^fort^men 
where  an  eftate  is  decreed  to  be  fold  for  pay  ment  of  debts,  and  Qf  jebts^  and 
no  furplus  remains,  the  court  will  not  require  the  heir  to  no  furpius  re- ^ 
covenant  any  farther  than  his  own  acts ;  the  fame  rule  as  to  a  ^^^^ 

'  '  need  not cove- 

deviiee.^  ^  nant  any  further 

than  his  own  a<fis  5  fame  rule  as  to  a  devifee. 

But  fuppofe  fuch  a  fale  was  decreed,  and  after  fale  a  con-  But  where  the 
fiderable  furplus  comes  to  the  heir  at  law  or  devifee,  I  believe  ^'/P^^V^  ^°u"* 

r  '    n  111  •     r\  lideraole,  the 

there  are  feveral  mftances  where  they  have  been  directed  to  co-  heirmuft  cove- 
venant  in  the  cafe  of  the  heir,  that  neither  he,  nor  the  immc-  nant th^t  neither 
diate  anceftor  under  whom  he  claims  ;  and  in  the  cafe  of  the  dLte^atceiTor^^'' 
devifee,  that  neither  he  nor  his  devifor  have  done  any  a6l  to  and  in  the  cafe 
incumber.  ®f  devifee, 

that  neither  he 
nor  his  ^devifor  have  done  any  adt  to  incumber* 

A  good  deal  depends  upon  the  quantum  *,  for  if  the  purchafe 
money  arifing  from  the  fale  of  ilio.  A?ig I efe a  and  Carnarvon  eftates 
is  twenty-feven  thoufand  pounds,  and  Mrs.  Webb  draws  out 
twenty-five  thoufand  pounds  for  the  exoneration  of  the  mort- 
gage upon  the  eftate  devifed  to  her,  fhe  may  be  faid  to  be  a  de* 
vifee  of  that  eftate. 

But  if  there  are  other  debts  befides  the  mortgage  to  be  paid, 
that  are  a  charge  upon  that  eftate,  then  (he  cannot  properly  be 
faid  to  be  the  devifee  of  the  whole  of  that  eftate,  but  of  fo  much 
as  is  left  after  the  debts  are  paid. 

Lord  Chancellor  propofed  to  refer  it  to  fome  eminent  convey-    [  269  ] 
ancer,  to  confider  whether  the  covenant  required  of  Mrs.  Webb 
is  an  ufual  covenant,  but  her  counfel  refufing,  made  the  follow- 
ing order, 

R  ^  Le 


CASES  Argued  and  Determined 


LoYD  V.         Let  the  exception  be  allowed,  and  let  the  Mafter  alter  tliC 
iRif  FiTH.     (ji-aft  of  the  conveyance^ prepared  and  certified  by  him,  by  in- 
ferting  th^rcm  proper  covenants  from  Mrs.  Kejler  IVehh  agaitijl  ker 
own  acis^  and  the  aEls  of  Mr,  Thomas  Lloyd  her  devifor,  as  to  fo 
much  as  fhe  will  be  benefited  by  the  eftate. 


Cafe  92.  Gyles  verfus  Wilccch^  Barow  and  Nutt  (i). 

ON  March  the  13th,  1740,  this  caufe,  by  order  of  Lord 
HardwickCf  ftood  at  the  head  of  the  paper  of  that  day, 
when  he  directed  the  bill  againft  the  defendant  Nutt  to  be  dif- 
milTed  without  cofts,  and  as  between  the  plaintiffs  and  the 
defendants  Wilcochs  and  Barlouo^  by  confent  of  the  plaintiff 
Gyks^  prcfent  in  court,  on  behalf  of  himfelf  and  the  other 
plaintiffs,  and  by  confent  of  the  defendant  WUcoch  prefent  in 
court,  and  of  Mr.  Hodgfon  of  counfel  with  the  defendant  Barlo*iv^ 
all  matters  in  difference  between  the  faid  parties  in  this  caufe, 
were  by  his  Lordfhip  referred  to  the  award  and  determination 
of  Mr.  Cay  and  Mr.  Thomas  Stephens,  and  they  were  to  make 
their  award  therein  on  or  before  the  firft  day  of  Trinity  term 
next ;  and  in  cafe  they  could  not  agree  therein,  they  were  to 
name  an  umpire,  who  was  to  make  his  umpirage  on  or  before 
the  firft  day  of  Michaelmas  term  next ;  and  fuch  award  or  um- 
pirage was  dire£led  by  Jiis  Lordfhip  to  be  performed  by  the  faid 
parties,  and  to  be  made  an  order  of  this  court ;  and  no  bill  in 
any  court  of  equity  was  to  be  brought  againft  the  faid  arbitra- 
tors, or  umpire,  and  the  injunction  was  ordered  to  be  contiau- 
cd  in  the  mean  time. 


(i)  S.  C.  ante  2  vol.  141. 


Cafe  93.  Pach  and  Others  verfus  Bathurjl^  July  1745. 

TH  E  bill  was  brought  for  an  account  of  the  perfonal 
eftate  of  the  teftator  Edzvard  Bathurjly  and  that  it  might 
be  applied  in  a  courfe  of  adminiflration  towards  payment  of 
the  plaintiff's  creditors,  and  ui  cafe  the  fame  fho-uld  be  in- 
fufficienc  for  that  purpofe,  that  an  account  might  be  taken 
of  the  rents  of  the  real  eitate  ef  the  teftator,  and  fo  much 
fold  as  might  be  applied  in  fatisfadion  of  the  debts  of  the 
plaintiffs. 

^.  hid  a  power       Qne  point  in  this  caufe  was,  Whether  a  power  to  charge  a 
fum  of  money,  wz.  5000/.  on  land  either  by  deed  or  will,  and 


to  charge  a  fum 
oi  snocey  on 
land,  by  deed 

or  will,  ana  executes  it  Ky  a  voluntary  deed;  the  court  in  favour  of  the  creditors  of  will  coofidcr 
it  as  perfonal  allct^,  and  lay  held  of  it  for  their  benefit  (i).  , 


(i)  Vide  Baintonw  Ward^  ante  2  vol,  172,  and  the  cafcs  there  cited  in  tlie 
note.    Troughtinw .Treuf^htoi^  poji,  ()^^6» 

which 
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which  had  been  executed  by  a  voluntary  deed  of  the  i<jth  of  ^^^^^ 
Augiijl  1738,  fliould  be  confidered  as  perfonal  afTets  *,  and  a  cafe  ATrftRsi 
was  cited,  where  it  was  faid  Lord  Tatbot  was  of  opinion  that  it 
fliould, 

Mr.  Brown  the  King's  counfcl  faid,  that  it  was  a  very  ex- 
traordinary determination  ;  but  Lord  Hardwicke  declared  he 
would  lay  hold  of  it  for  the  benefit  of  creditors,  and  ordered 
it  to  be  referred  to  the  Mafter  to  take  the  accounts  of  the 
creditors  of  Edward  Bathurjl^  and  alfo  of  his  perfonal  eftate, 
and  that  the  fame  be  applied  in  payment  of  the  debts  in  a 
courfe  of  adminiftration-;  and  his  Lordihip  declared,  that 
the  defendants  Lutman  and  Wyat  and  their  wives,  who  claim 
the  benefit  of  4000  /.  for  their  wives  by  the  fettlement  of  the 
father  made  before  marriage,  which  has  been  eftablifhed  by  a 
verdidt,  are  not  intitled  to  the  benefit  of  the  fum  of  5000/. 
under  the  truft  of  the  term  created  by  the  deed  of  the  i6th 
of  Augujl^  1738}  but  being  made  fubje^l;  to  the  teftator's  ap- 
pointment, ought  now  to  be  confidered  as  part  of  his  perfonal 
eflate  (  f). 

(i)  Reg.  Lib,  B.  1744.  fol.  378. 


January  25,  1744.    Rchear'ings,  Cafe  94. 

Lord  Chancellor, 

WHERE  the  plaintiff  charges  a  fa£l:  by  his  bill,  which  WhereaphintlfF 
is  denied  by  the  defendant's  anfwer,  and  the  plaintiiT  ^f^g^jj";."^^"^^ 
examines  only  one  witnefs  to  efhablifh  it,  though  the  rule  of  the  eftabiiiiTa  aa:, 
Courtis,  where  there  is  oath  againft  oath  (i),  that  the  plaintiff  yet  the  court 
fhall  not  have  a  decree  for  relief  upon  this  fa£l,  yet  this  court,  ftreff/^on^als 
as  well  as  courts  of  law,  will  fo  far  lay  ftrefs  upon  the  evidence  evfdence°"  sTt^ 
of  a  fingle  witnefs,  as  it  ferves  to  explain  any  collateral  cir-  ^"^'■ves  to  explain 

(i)  Walton  \.  Hobbs^  ante  2  vol.  19.  andjiote. 


T 


Alhenhurjl  verfus  James ^  February  3,  1745.  Cafe  95. 

H  E  bill  was  brought  by  the  plaintiff,   a  mortgagee,  The  defendant 
againft  the  defendant  to   redeem,  who  had  one  puny      affignee  of 
judgment  and  two  prior,  which  he  had  taken  an  afRgnment  of  J^ch^were  pnur 
on  the  fame  eftate,  and  for  an  account  of  the  rents  and  profits  in  point  of  time 
of  the  premifles  in  queftion,  and  for  an  afli^nment  of  the  two     ^"^^  piamuff 

,  *  ^  '  o  mortgage,  is  im 

judgments.  titled  to  have 

interelt  on  d» 

whole  money,  the  accumulated  fum  which  he  paid  for  thofe  two  judgme 

Tt  appeared  in  the  caufe  that  the  defendant  had  taken  in  the 
two  prior  judgments,  by  the  defire  of  the  pla-intifF,  who  was 
not  able  to  do  it  Inmfelf. 

R  -3  Lord 
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CASES  Argued  and  Determined 


AsHEKHURsT      Lord  Chancellor, 
V.  James.        rp^^        queftlon  is,  Whether  the  defendant  Is  Intitled  to  have 
intereft  upon  the  whole  money,  the  accumulated  fum  which  he 
paid  for  the  two  judgments  affigned  to  him  prior  to  the  plain- 
tiff's mortgage. 

The  fecond  queflion  is.  Whether  the  profits  the  defendant 
had  received  upon  all  the  three  judgments  fhould  be  applied  by 
him,  or  only  fuch  prohts  as  he  had  received  by  virtue  of  the 
two  prior  judgments  affigned  to  him  by  Ihomas  Price. 

As  to  the  firft,  I  am  of  opinion  the  defendant  is  intitled  to 
have  intereft  upon  the  whole  fum,  principal  and  intereft,  though 
not  upon  the  general  rule,  but  on  the  particular  circumftances  of 
this  cafe. 

Where  arr.ort-  ^^^^  general  rule  is,  Where  a  man  makes  a  fecurity  on  mort- 
gage is  affigned  gage,  and  there  is  an  arrear  of  intereft  thereon,  if  the  incum- 
with  the  con-     branccr  affij^ns  the  fame,  with  the  concurrence  of  the  mortjiafror, 

currence  of  the  .  n       •  i  i  11        rr  n    n  1  i 

mortgagor,  the  the  niterelt  paia  to  the  mortgagee  by  the  affignee  fiiall  be  taken 

intereftpaid to  as  principal,  and  carry  intereft  (i)*,  but  where  it  is  affigned 

by^S^ailgnTc  ^^^^^^ut  the  confent  of  the  mortgagor,  the  affignee  muft  take  it 

lhaiibe  taken  Only  upon  the  fame  terms  with  the  affignor  (2}. 

as  principal,  and 

carry  intereft  3  otherwife  if  affigned  without  the  mortgagor's  confent. 

This  general  rule  admits  of  diftin£lions  upon  particular 
circumftances. 

Here  is  an  eftate  to  be  fold  by  virtue  of  a  decree  of  this  court, 
and  the  defendant  is  reported  the  beft  bidder.  From  that  time 
he  had  as  much  reafon  to  confider  himfelf  the  owner  of  the 
equity  of  redemption,  as  if  he  had  been  a  purchafer  of  it  upon 
articles. 

It  is  the  fame  as  if  being  confirmed  the  beft  bidder  by  au- 
thority of  this  court,  where  all  the  incumbrancers  agree  the 
defendant  fhall  be  purchafer,  and  he  takes  an  affignment  of 
all  incumbrances  by  the  confent  of  parties  intitled  to  the  eftate, 
and  therefore  he  is  a  creditor  for  the  whole  principal  fum  : 
their  confent  is  the  fame  thing  as  if  they  had  been  made  par- 
ties to  the  affignment ;  this  is  ftrengthened  too  by  what  is  (worn 
in  his  anfwer,  that  he  defired  the  plaintiff  to  take  them  in, 
but  he  not  being  able  to  do  it,  requefted  the  defendant  to 
take  them  in. 

If  the  purchafe  had  gone  off  on  the  default  of  the  defend- 
ant, I  (hould  then  have  thought  he  would  not  have  been 
intitled. 

I  am  of  opinion  for  the  plaintiff  on  the  fecond  queftioti. 
[  272  ]       Three  judgments  upon  this  eftate,  though  defendant  was  a 
puny  incumbrancer  upon  one  of  the  judgments,  being  fubfequent 
to  the  plaintiff's  mortgage  upon  the  fame  eftate. 

(i)  S?nlth  V.  Pemberion,  I  Cba.  Ca.  (2)  Porter  v.  Hubbarty  $Cha.  Rep.yS. 
67.  Chamberlain  V.  Chamberlain,  ibuL  Earl  of  MaccJesfeld  V.  Fitton,  I  Fern, 
258.    Cladman  v.  Henchman ^  2  Vern%  i68t 

^>  If 
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to  the  defenclaiit,  and  gives  him  ponefllon,  then  the  defendant  iion  of  the 
may  be  fliid  to  receive  the  poireffion  from  the  dates  of  the  af-  l^'^'^^i'^'l 
fignment  of  that  judgment  only.  affigns his  judg- 

ment, thr  af- 

fignee's  po/Tefllon  is  from  the  date  of  the  affignment  only,  but  the  rents  he  has  received  lhall  be  deduct- 
ed out  of  what  fliill  be  reported  due  to  him  for  principal,  intereft  and  cofta. 

Indeed,  if  he  had  extended  his  own  judgment,  he  would 
have  had  a  right  to  have  retained  the  profits  received  upon  his 
own  judgment-,  but  as  the  cafe  now  ftands,  the  defendant 
muft  make  an  allowance  for  the  profits,  therefore  let  the 
Mafter  fee  what  is  due  to  the  defend.int  for  the  fum  of  260  /• 
13/.  9<;/.  paid  by  him  to  Thomas  Price  on  his  alFignlng  the 
two  judgments  to  him,  and  for  the  intereil  of  that  fum,  and 
to  compute  intereft  for  150/.  part  thereof  being  the  original 
principal  fum,  after  the  rate  of  5  /.  per  cent*  per  mm,  and  for 
the  remaining  110/.  13/.  pr/.  after  the  rate  of  4/,  percent, 
per  anil,  and  take  an  account  of  the  rents  and  profits  of  the 
premifles  in  queftion,  which  have  been  received  by  the  defend- 
ant, and  what  (hall  appear  to  have  been  received,  to  be  deducled- 
out  of  what  fhall  be  reported  due  to  him  for  fuch  principal,  in- 
tereft and  cofts  \  and  on  the  plain tifF*s  paying  unto  the  defend- 
ant what  fliall  be  remaining  due  to  him  for  fuch  principal,  in- 
tereft and  cofts,  he  is  to  afiign  the  two  judgments,  and  deliver 
the  pofleffion  of  the  faid  eftate  to  the  plaintiil". 


PoUexfeH  verfus  Moore^  February  5,  1745. 


Cafe  96. 


MR.  nomas  Moore^  in  his  life -time,  agreed  to  purchafe  m,  agreed  to 
of  the  plaintiff  an  eftate  called  Orchard  in  Somerfetjhire,  purchaf-  an 
for  1200/.  but  died  before  he  had  paid  the  whole  purchafe-  ''f^?'!..-^ 


•  an 
f  the 

J,  ,  .  ,        ^  .  .  -  plaintiff's  for 

money,    MoorCy  by  will,    after  givmg  a  legacy  of  800/.   to  \zqoL  but  died 
the  defendant  his  fifter,.  devlfes   the  "eftate  purchafed,  and  i^^fore  be  b.-.d ^ 
all  his  perfonal  eftate,   to  John  Kempy   and  makes  him  his  ^r^l'^/.  Ti/^t^^j 

executor   (l  ).  M.  by  win,  after 

giving  Soo/'.  le- 
gacy to  his  filler,  devlfes  the  efiiite  puvchafed,  and  A\  \us  perfonal  eftate  to  J.  K.  and  mak.es  him  exe- 
cutor: J.  K.  commits  z  devajiavlt  of  the  peifonal,  and  dies,  and  the  purchafed  eftate  cefcends  on 
B.  K,  his  fon.  The  court,  to  give  the  legatee  a  chance  of  being  paid  lie r  legacy  out  of  the  perfonal 
aflets,  diredls  the  plaintiff  to  take  his  fatisfaftion  upon  the  puvch:!fe4  eftate  ior  the  remainder 
the  purchafe  money. 


of 


(i)  Moore  in  his  life-time  paid  334/. 
9  J.  %  d.  as  part  payment.  The  convey- 
ances were  prepared  and  executed  by  Pol- 
Icxfen  and  his  mother,  but  they  retained 
them  as  a  fecurity  for  the  refidue  of  the 
purchafe  money.  Kemp  paid  a  further 
fum  of  150  /.  after  Moor/s  death,  Kemp 
died  inteftate,  and  thereupon  admini- 
llration  was  granted  of  his  perfonal  ellate 
to  Lord  Orrery^  and   adminiibation  de 


lon'is  nop,  of  Moore,  was  granted  to  Maty 
Moore  his  filter.  It  appears  from  Mary 
MoQri:^  anfwer,  that  A<f/z?/)  had  exhibited 
an  inventory  in  the  ecclefiallical  court 
and  had  thereby  charged  himfelf  with 
1481/.  \Q  s.  2  J.'  and  had  difchargcd 
himfelf  of  863  /.  8  j.  4  d,  as  paid  xoFoL 
lexfen  in  fqU  for  the  refidue  of  tne  pur« 
chafe  monry, 

Mr. 
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CASES  Argued  and  Determined 


PoLtEXFEN  V 

Moore. 


C  273  3 


Mr»  yohn  Kemp  commits  a  devaftavit  of  the  perfonal  eftate 
and  dies,  and  the  purchafed  eftate  defcends  upon  Boyle  Kemp' hi ^ 
fon  and  heir  at  law. 

Mr.  Pollexfen  brings  his  bill  againft  the  reprefentative  of  the 
real  and  perfonal  eftate  of  Moore  and  Kempy  to  be  paid  the  re- 
mainder of  the  purchafe  money. 

Mrs.  Moore  the  fifter  and  legatee  of  Thomas  Moore  brings  her 
crofs  bill,  and  prays  that  if  the  remainder  of  the  purchafe  mo- 
ney (hould  be  paid  to  Mr.  Pollexfen  out  of  the  perfonal  eftate  of 
Moore  and  Kempy  that  fhe  may  ftand  in  his  place,  and  be  con- 
fidered  as  having  a  lien  upon  the  purchafed  eftate  for  her  legacy 
of  eight  hundred  pounds  ( i ). 
Lord  Chancellor, 

The  vendor  of  this  eftate  has  to  be  fure  a  lien  upon  the  eftate 
he  fold  for  the  remainder  of  the  purchafe  money,  for  from  the 
time  of  the  agreement,  Thomas  Moore  was  a  truftee  as  to  the 
eftate,  the  ven-  money  for  the  vendor. 

dee  is  a  truftee 

as  to  the  money  for  the  vendor  (2). 

Tonfi^nedme^^^  But  this  equity  will  not  extend  to  a  third  perfon,  but  is  only 
to"he  ve^do?^^  confined  to  the  vendor  and  vendee  and  if  the  vendor  ftiould 
and  vei)dee,  and  exhauft  the  pcrfoual  aflcts  of  Moore  and  Kemp^  the  defendant 
to'a  third^Tf  ^  will  not  be  intitled  to  ftand  in  his  place,  and  to  come  upon  the 
purchafed  eftate  in  the  pofleilion  of  Kemp's  heir. 

But  then  the  heir  of  Kemp  ftiall  not  avail  himfelf  of  the 
injuftice  of  his  father,  who  has  wafted  the  aflets  of  Moore ^ 
which  ftiould  have  been  applied  in  paying  the  defendant's  le- 
gacy (3). 

There. 


From  the  time 
of  the  agree- 
ment for  a  pur 
chafe  of  an 


( 1 )  Pollexfen  in  his  anfwer  to  the  crofs 
bill  fays,  that  he  did  not  recolleft,  that 
Sii\y  fonnal  po/relTion  was  ever  delivered 
to  Moore  ;  and  though  it  was  agreed  that 
Moore  fhould  have  the  poireffion  from  the 
time  of  the  central,  yet  upon  Moored 
requeft  ht  { Pollexfen)  liad  let  and  repaired 
the  premises,  and  had  received  the  pro- 
fits upon  Moore^s  ticcount. 

(2)  Fide  Ckapman  Y.  Tanner ,  l  Vern, 
267,  Green  v.  Smithy  nnH  I  vol.  573. 
Vr^alhr  V,  fyefivick,  2  Fef  622.  Ford  iff 
\.  Scrugham,  ciicd  A?nlj.  yz6.  Fa-ivellv. 
UeeiiSf  ibid.  724.  Blnckbinn  v.  Gregfofi^ 
1  Bro,  Cha.  Rep.  420.  Cator  v.  Feni- 
hroke^  z  Bro.  Cha.  Rep.  282. 

(3)  His  Lordlhip  direded  the  Mailer 
to  take  an  account  of  what  the  plaintiff 
had  received  on  account  of  his  purchafe 
i-noney,  and  of  'he  rents  iind  profits  of 
the  faid  ellates  received  by  him  fince  La- 
dy day  1737  ;  and  to  compute  interefl:  on 
the  refi^ue  of  the  purchalc  money  due  at 


Lady  dny  1737  ;  and  what  (hould  appear 
to  have  been  received  of  the  faid  pur- 
chafe m.oney,  and  of  the  rents  and 
profits  of  the  faid  eftates  to  be  applied  in 
the  firll  place  in  finking  the  iniereft,  and 
then  the  principal  of  the  faid  purchafe 
money.  And  his  Lordlhip  declared, 
**  that  the  refidue  of  the  faid  purchafe 
money  and  the  intcrell  thereof,  ought 
in  the  firjl  place  to  be  paid  cut  of  the 
*'  perfonal  eftate  of  the  faidThomas  Moore.^* 
His  Lordlhip  then  directed  an  account  to 
be  taken  of  the  perfonal  eflate  of  Thcmas 
Moore  come  to  the  hands  of  Ktmp^  Mary 
Moore  and  Lord  Orrery,  and  that  what  of 
Moore's  perfonal  eftate  fliOuld  appear  to 
have  come  to  the  hands  of  Kemp  fhould 
be  anfwered  out  of  his  perfonal  eftate  in 
a  courfe  of  adminiftration ;  and  in  cafe 
it  fnould  appear,  thzt Mooi-e did  not  leave 
afTets  to  pay  what  fhould  be  fo  due  for  the 
refidue  of  the  purchafe  money,  and  all 
his  ether  debts ,  legacies 3  and  funeral  ex- 
3  pcnctsi 
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Therefore  the  eftate  which  has  defcended  from  John  Kemp, 
tlie  executor  of  Moore^  upon  Boyle  Kemp,  comes  to  him  liable  to 
the  fame  equity  as  it  would  have  been  agalnft  the  father  who  has 
mifapplied  the  perfonal  eftate  ;  and,  in  order  to  relieve  Mrs. 
Moore,  I  v/ill  direct  Pollexfen  to  take  his  falisfac^lon  upon  the 
purchafed  eftate, 'becaufe  he  has  an  equitable  lien  both  upon  the 
real  and  perfonal  eftate,  and  will  leave  this  laft  fund  open,  that 
Mrs.  Moore,  who  can  at  moft  be  confidered  only  as  a  fimple 
contract  creditor,  may  have  a  chance  of  being  paid  out  of  the 
perfonal  aflets. 

p€nces\  or  if  fuch  perfonal  eftate  of  Moore  came  to  his  hands,  his  Lordlhip  Jcclar- 
was  not«ow  fufHcient  to  pay  the  fameby  ed,  that  fuch  deficiency  ought  to  be 
reafon  that  the  affets  of  Kem^  were  not  made  good  out  of  the  purchafed  eftate. 
fufticient  to  anfwer  fuch  part  thereof  as    Reg.  Lib.      1745.  fol.  2B3. 


Hicks  verfus  Hicks,  November  22,  1744.  Cafe  97. 

[  274  1 

IT  was  moved  that  Mr.  John  Applegnth,  the  receiver  of  the  ^ 
rents  and  profits  of  the  eftates  in  queftion,  may  be  charged  ^^f^^  phintiif, 
with,  and  pay  to  the  plaintiff  intereft  for  the  furpius  rents  and  who  had  no  - 
profits,  during  the ,  time  the  fame  remained  in  his  hands,  and  fJ^^Ja^Tto^Ucff 
which  were  not  placed  out  by  him  at  intereft.  out  the  furpius 

of  the  rents, 

when  the  fame  fliould  anmount  to  a  competent  fum,  on  government  or  other  feGurkiss,  having  nevtr 
placed  it  out  at  intereft,  according  to  the  decree,  the  court  diredled,  that  he  ftiould  nay  intereft  »t  4^. 
/«rr  cent*  from  the  time  of  che  decree,  till  the  infant  came  of  age  (i). 

Mr.  Applegath  was  appointed  receiver  in  1729,  upon  the  nth 
q{ February  1733,  it  was  ordered  by  the  decree  in  the  caufes, 
that  the  receiver,  during  the  infancy  of  the  plaintifF.  who  had 
no  teftamentary  or  other  guardian,  fhould  place  out  the  furpius 
of  fuch  rents  and  profits,  when  the  fame  fliould  amount  to  a 
competent  fum,  ivith  the  approbation  of  the  Majler,  on  govern- 
ment, or  other  good  fecurities,  in  the  names  of  truftees,  to  be 
approved  of  by  the  Mafter,  and  that  the  fame  ftiould  be  paid  to 
the  plaintifF  when  of  age. 

Lord  Chancellor, 

I  am  of  opinion,  that  the  receiver  mufl  pay  intereft  at  four 
per  cent,  for  the  furpius,  rents  and  profits  from  the  time  of  the 
AtQxtQm  February  1733,  till  the  infant  came  of  age. 

Becaufe  where  there  is  no  teftamentary  guardian,  or  any 
other  appointed,  it  is  the  only  care  the  court  can  take  in  fuch  a 
cafe,  that  the  moft  may  be  made  of  an  infant's  eftate  during 
his  minority. 

There  have  been  feveral  excufes  made  for  the  receiver. 

Firft,  That  the  exprefs  direction  of  the  decree,  is,  that  the 
receiver  ftiall  lay  out  the  furpius  rents,  tsfc,  with  the  approba  * 
ion  of  the  Majler  in  trujlces''  names  to  be  approved  of  by  him  \  and 
t 

( I )  So  Earl  of  Lonfdak  v.  Church,  3  Bro,  Cha.  Rep,  41.  See  A.Mms  v,  Calt^ 
anU  z  vol.  106. 
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Hicks  v.    therefore,  as  the  Mafler  gave  no  diredions,  he  could  not  do  It 
of  himfelf. 

^  is  no  excufc  But  there  is  no  force  m  this  argument,  becaufe  thefe  words 
Jha'the  M-47r '  ^^^^^^       merely  of  courfe,  and  the  necefTary  bufinefs  of 

did  not  give  any  Mafters  may  be  fuppofed  to  prevent  them  from 'attending  to 
h"ffr  k  wa°''^  ^^^^7  minute  particular  in  a  decree,  and  it  was  the  duty  of  the 
hi's  duty  to'^e-  5'eceiver  to  remind  the  Mafter,  to  lay  out  the  furplus  rents,  as 
mind  the  Mafter  often  as  it  amounted  to  a  competent  fum, 

to  lay  out  the 

furplus  rents  when  it  amounted  to  a  competent  furn. 

That  buildings  */inother  excufe  was;  that  there  were  large  buildings  and 

amit^^cond?.  ^''"^^^^  "P°^       cftate,  which  were  in  a  ruinous  condition,  and 

tJon,  and  tenants  very  often  tenants  breaking,  and  that  it  was  neceflary  for  the 

often  breaking,  receiver  to  keep  the  balance  in  his  hands  for  rebuilding  and  re- 

rlcciver'^s\fey  P^^^^'                  accident  of  empty  farms,  which  muft  cell  a 

ing  the  balance     gOod  deal  in  Jlocllirg, 
in  his  hands,  for 

it  is  not  to  be  fuppofed  he  could  exhaufl;  the  whole  received  from  the  rents  of  the  eftate, 

t  *275  ]       If  I  fhould  allow  this  to  be  an  excufe,  it  would  be  attended 
with  very  ill  confequences,  for  then  every  receiver  of  the  rents 
and  profits  of  real  eftate  would  pretend  repairs  vx'erc  neceflary ; 
but  it  is  impoflible  to  fuppofe,  though  tenants  are  very  fond  of 
buildings,  and  repairs,  that  the  receiver  could  in  this  cafe  ex- 
haufl:  the  money  received. 
The  receiver's       ^  third  excufe,  made  for  the  receiver,  or  rather  a  defence  for 
fettling  the  ac-   him  was,  that  on  the  23d  of  Auguji  1 743,  (the  infant  coming 
counts  and  oe-    of  age  but  two  davs  before)  the  receiver  fettled  accounts  with 
vouchees  to  thfe  ^'^^  piaintlfl^,  delivered  up  his  vouchers,  gave  him  copies  of  all 
plaintiff  when    the  accounts  paflTed  before  the  Mafter,  i^c.  that  the  plaintiff 
he  came  of  age,  IoqI-^^  xhtm  over  Carefully,  admiitted  the  balance  to  be  right,  and 

andnisaomittmg  i-o-  o3 

t'le  balance,      receivcd  the  lame  without  any  objectron. 

and  receiving  it 

w.ciuju:  objection,  had  no  v»reight,  as  this  tranfailion  was  two  days  only  after  he  came  of  age. 

This  does  not  weigh  with  me  at  all,  for  moft  young  gentle- 
men are  apt  to  pafs  accounts  when  they  come  of  age,  without 
looking  into  them,  and  are  tempted  to  do  it  in  order  to  get  the 
balance  from  the  receiver  into  their  own  hands. 

Upon  the  whole  it  is  very  necefl^ary  for  the  fake  of  the  prac- 
tice of  the  court,  with  regard  to  infants,  that  the  receiver  in  this 
cafe,  from  the  tim.e  of  the  decree  in  1733,  fhould,  for  his  negli- 
gence in  not  putting  out  the  furplus  rents,  pay  intereft  to  the 
time  the  plaintiff  came  of  age. 

His  Lordfhip  direcled  the  Mafter  to  enquire  what  fums  of 
money  the  receiver  ought,  or  might  reafonably  have  laid  out  at 
intereft,  for  the  benefit  of  the  eftate,  and  that  for  fuch  fums, 
the  receiver  fhould  be  charged  at  the  rate  of  four  ^er 
ant,  (i). 


(i)  RegsVih.  A,  1744.  fol.  72. 


in  the  Time  of  Lord  Chancellor  Hardwicke* 
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Strllley  verfus  Hawkie,  November  28,  IJ44*  Cafe  98. 

MR.  Neiunham  moved  for  a  writ  of  afliftance  to  the  fhe-  After awrit of 
riff  of  O.rnwall'^  there  had  been  a  writ  of  execution  execution  of  a 
of  the  decree  ferved  on  the  defendant,  and  there  had  been  an  ^  ^^^^ 

'an  attachment 
attachment.     ^  ferved  on  the 

defendant,  the 

plaintiff  may  have  an  Injunftlon  to  the  defendant  to  deliver  poffeiTion,  and  next  a  virrit  of  afiiftance  ta 
the  Iheriff,  commanding  him  to  be  aiding  in  putting  the  plaintiff  in  poffeiTion. 

Lord  Chancellor,  [  276  J 

There  muft  be  an  injun£i:ion  to  the  defendant  to  deliver  pof- 
feflion,  the  decree  being  for  poffeflion,  and  then  a  writ  of 
affiftance  dire6led  to  the  flierifP  commanding  him  to  be  aiding 
and  aflifting  to  put  the  plaintiiF  in  pofleffion  (i). 

(l)   Vide  Rohertdeau  v.   Rcusy  ante  l     454,    Fonhl,   Treatife   of  Equity  31. 
vol.  543.    Fi;n  V.  Lord  Baltijnore,  1  Fef, 


Honeywood  verfus  Selwln^  December  1741.  Cafe  99. 

THIS  caufe  came  before  the  court  unon  exceptions  to  the  ^*  gave  a  bond 
TV  yl  A.    J  ^  *  to  pay  8co  /.  a 

MafterS  report.  -  year  to  dur- 

ing  i5".'s  enjoyin* 

the  office  of  or  whilft  any  body  held  it  in  truft  for  him  ;  H.  put  the  bond  in  lult ;  S.  brings 

a  bill  for  an  injundlion,  and  a  crofs  bill  is  brought  by  H.  to  difcover  whether  E.  held  the  ofticc 
in  truft  for  S.  S.  infifted  in  his  anfwer  he  was  not  obliged  to  difcover  what  would  fubjed"  him 
to  the  incapacitfes  of  the  feveral  adls  to  vacate  a  feat  in  parliament  on  a  member's  accepting  a  place, 
lie  h  not  obliged  to  make  the  dijcovery. 

The  exception  was,  for  that  the  defendants  have  notfet  forth 
whether  one  Ever/all  did  not  hold  the  office  of  '  in 
truft  for  the  defendant  Se/win, 

yix.Sehvin  had  given  bond  to  pay  800/.  a  year  during  his 
enjoying  the  office  of  or  whiUl  any  body. held  it  in 

truft  for  him. 

The  bond  was  put  in  fuit  by  Honeyivocd* 

The  bill  was  brought  by  Stlwiti  for  an  injunction,  and  the 
crofs  bill  by  H.  to  difcover  whether  Ever/all  held  the  office  in 
truft  for  Seluuiru 

Mr.  Selwin  infifted  in  his  anfwer,  that  he  was  not  obliged  to 
difcover  that  which  would  make  him  liable  to  the  incapacities  of 
the  12  £s'  13  /iK  3.  and  other  a6ts  that  vacate  a  feat  in  parlia- 
ment upon  a  member's  accepting  a  place. 

L01.D  Chancellor, 

The  defendant  has  done  right  in  infifting  upon  this  matter  in  The  defendant 
his  anfwer,  he  could  not  demur  to  it,  becaufe  that  would  have 
been  admitting  the  fads  to  be  true.  he  could  not 

have  demurred 

to  thij  nittter>  becaufe  that  v^ould  have  been  admitting  the  fads  to  have  been  true. 

I  think 
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f^'ssLwi^''       ^  ^^"^^  obliged  to  make  the  difcovery. 

V.   ELwiN.  jj^g  i^g^^  objeded,  that  the  plamtifF  in  the  origmal  bill 

coming  for  equity,  ought  to  do  equity,  and  difcover  whether 

the  office  is  held  in  truft* 
f^'jj  ]        But  I  am  of  opinion  it  has  no  weight. 
5.  fliailnot  b;        It  has  been  faid  that  might  difcover  whether 

ScovetwhT-  ^^^^     ^^"^  ^"^^"§      ^^^^       parliament,  and 

ther^.didnot    that  this  could  not  affe6l  his  fs;at  in  parhament  now. 

hold  in  truft  for 

him  during  all  the  lall  parliament,  as  it  would  afFeft  his  feat  now  5  for  as  E.  is  ftill  in  pofleffion  of  ths 
place,  the  Houfe  of  Commons  would  belieVe  E,  a  truftee  for  5.  and  declare  his  feat  void. 

His  Lordfhip  declared  he  ought  not  to  difcover  even  this  ( i ),, 
becauie  if  he  did,  upon  an  application  to  the  Houfe  of  Com- 
tiioiis,  they  would  certainly  believe  Everjally  who  is  ftill  in 
polTeffion  of  the  place,  is  a  trullee  for  Sehviuy  and  declare  his 
feat  to  be  void. 


[  (l)  So  Harri/on  v.  South  cote,  ante  I  vol.  5  J9'> 


Afion.    July  20,  1745. 

A Bill  brought  by  fome  of  the  members  of  a  voluntary  fo«  ^ 
ciety  againft  others  of  the  famefociety,  to  fettle  and  adjuft 
lome  difputes  between  them  as  to  the  place  where  it  is  to  be 
holden,  and  other  matters. 
Avoluntary  fa-      They  entered  firft  into  this  fociety  in  1709,  awd  have  printed 
into^with"n1n    ^^^^^^         ^'^^^^  government  of  the  fociety;  among 

tentiontopro  "  it  is  to  be  held  weekly  at  one  particular  vidlualling 

vide  by  a  weekly  houfe ;  upon  the  death  of  the  mafter  of  the  houfe,  the 
fuch  oTth"e^°'^   ftewards  of  the  year  went  away  to  another  houfe^  and  took 

jnembers  as         the  boX,  l^C, 
ftould  become 

fiecelTitous,  and  their  widows,  is  in  the  nature  only  of  a  private  charity,  and  not  neceffary  the 
Attorney  General  Ihould  be  a  party. 

The  intention  was  to  provide  by  a  weekly  fubfcription  of 
three  pence  a-piece  for  thofe  who  fhould  become  necelHtous 
amongft  them,  the  lame,  blind,  t^fc,  and  the  widows,  ^c, 

Mr.  Attorney  General  objedled  for  want  of  his  being  a  party, 
as  looking  upon  it  to  be  in  the  nature  of  a  charity. 

Lord  Chancellor, 

This  is  not  fuch  a  fociety  as  makes  it  neceflary  for  the  Attor- 
ney General  in  behalf  of  the  crown,  to  be  a  party,  in  order  to 
fee  the  right  application  of  the  m.oney,  but  is  in  the  nature  only 
of  a  private  charity,  and  therefore  the  objetlion  muft  be  over* 
ruled. 


Cafe  ioo» 


 .   in  tlie  Time  of  Lord  Chancellor  Harbwicke. 
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Lazuley  verfus  Hooper ,  Novemher  19,  1745.  Cafe  10 1* 

THE  plaintiff  being  a  younger  fon  of  Sir  Thomas  Lawley  ^^^q 

deceafed,  and  intitled  to  an  annuity  of  two  hundred  Amb.^243*. 

pounds  a  year  for  life,  out  of  the  eftate  of  Sir  Robert  Lawley  S.  C.  cited, 

his  elder  brother,  (for  further  fecuring  of  which,  S'lr  Robert,  l^^^^^Txhf 

being  only  tenant  for  life,  had  Ukewife  entered  into  a  bond  in  plaintiff  was  in 

the  penalty  of  2000/.)  having  by  his  indifcretion,  and  when  this  cafe  intitled 

about  21  years  of  age,  involved  himfeif  in  debt,  and  being  a  and  thttThc'an- 

prifoner  in  the  Fleet^  and  (as  he  dated  by  the  bill)  having  no  nuity  he  granted 

means  of  delivering  himfeif  from  a  gaol,  and  the  difficulties  he  conve  ^ed^on  hit 

laboured  under,  than  by  difpofing  of  the  whole,  or  fome  part  payment  of  ^ 

of  the  faid  annuity,  he,  by  indenture  dated  the  firft  of  June  1050/.  with  le- 

1727,  fold  to  Rowland  Daveimnt  one  hundred  and  fifty  pounds  fecompufed^^ 

a  year,  part  of  the  faid  annuity  of  two  hundred  pounds,  in  from  the  ift  of 

confideration  of  one  thoufand  and  flity  pounds :  In  the  deed  7""^  J737> 
there  was  a  provifo,  that  if  at  any  time  the  plaintiff  (hould  defre  but^dkcaed^if' 

to  piir chafe  bach  the  faid  three-fourth  parts  of  the  faid  yearly  any  funis  were 

rent  of  two  hundred  pounds,  and  ilriould  pive  fix  months  no-  fdvanced  for  the 

c  '  \    1^      1      1  r\  ,    1  •  inlmance  cr  the 

tice  in  wntmg  to  the  laid  KGwlcind  JJavenarit,  nis  executors,  plaintiff's  life, 
&c,  and  (hould,  at  the  expiration  of  fuch  notice,  pay  to  the  they  fiiouid  be 
faid  Rowland  Dnvennfii^  his  executors,  t^c.  one  thoufand  and  ^'^'^^^/^ 
fifty  pounds,  (then  all  arrears  of  the  faid  annuity  being  paid)  the  ^percent,  . 
faid  Rowland  Daven ant,  his  executors,  ^6-.  v/ould  re-affign  to  tereft  from  the 
the  plaintiff,  or  his  affigns,  free  from  incumbrances.  of  p'aybg^the"^* 

After  this  deed  was  ingroffed,  and  when  ail  parties  were  met  fame  (i). 
for  the  execution  of  it,  Rowland  Davenant  infifred  upon  an  in- 
dorfement  being  made  on  the  back  of  the  deed,  and  figncd  by  the 
plaintiff  i  that  in  cafe  the  plaintiff  iliould  re-purchafe  or  redeem 
the  faid  three-fourth  parts  of  the  faid  annuity  of  two  hundred 
pounds,  the  fame  fiiould  be  upon  payment  of  one  thoufand  and 
ii^fty  pounds,  and  feventy-five  pounds,  and  all  arrears,  which 
indorfement  the  plaintiff  charged  he  confented  to,  by  reafon  of 
the  di/lre£ed  circumjlances  he  was  in  at  that  time. 

When  the  plaintiff'  executed  the  affignment  he  was  in  perfedl 
liealth,  and  under  tl>e  age  of  22  years.  , 

Mr.  Rowland  Davenant  received  the  three-fourths  of  this  an^* 
nuity,  being  1^0  I,  per  annum,  to  the  tijaie  of  his  death,  which 
happened  in  OSi^her  and  the  defendants,  who  are  his  cxe^ 

eutors,  have  received  it  ever  fiiice. 

(l)  The  principal  cafes  on  this  fub-  ibid.  92.    Faughan  v.  Thomas,  ibid.  556. 

jea'are  as  follow,  Barnardtjion  v.  Lin-  Henley      A^ony    2  B'o.  Cha.  Rsp.  \ 

good,  ante  2  vol.  133.    Stanhope  v.  Cops,  Heaihcote  \ .  Paigyion,  ibid.  l6j.  Gri£ith 

ante  2  vol.  23 1.     VFidis  v.  Jcrnegan,  v.  Spratley,    ibid.    179.    in  noie.  Lord 

ibid.   251.    Loriguet  v.   Scazvcn,  1  Fef,  Pomnore  \ .  Morris,  ibid.  219.    Hard  V. 

402.      Ca-verley    v.  Dudley,    poji.  541.  Sherwood ,  3  Bro.  Cha.  Rep.  1 68.  With 

Flayer  V.  Sperard,   Arnb.   18.    Searle  V.  refpeft  to  the  nature  of  an  ^«;/«/0'  as  dif- 

Carpenter y  Amb.z^i.     Gioyimew  Heatouy  tinguiflied  from  ?.jcairity  for  money,  fee 

I  Bro.  ChA.  Rep.   I,    Irnbam  y.  Child,  Ejjay  on  Ujss  and  Tru/ls,  ^66,  367. 
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Lawley  v. 

H<»OP£R. 


£  ml 


*rhe  court  hath 
very  prudently 
avoided  laying 
down  any  gene- 
ral rule  in  cafes 
of  this  kind, 
beyond  which 
they  will  not  go, 
for  fear  the 
fchemifts  for 
exoihitant  in- 
tereft  ftiould 
find  out  other 
means  to  avoid 
the  equity  of  this 


The  plalntifF  has  now  brought  this  bill  for  an  account  of  what 
was  due  to  the  defendants  as  reprefentatives  of  Mr.  Davenant,  for 
principal  and  intereft  of  the  thoufand  and  fifty  pounds,  and  of 
what  defendant  had  paid  for  the  infurance  of  the  plaintiff *s  life, 
which,  by  his  bill,  the  plaintiff  fubmitted  to  allow  ;  and  that  up- 
on payment  of  what  fliould  be  due,  the  defendants  might  re-af- 
fign  the  faid  annuity  to  the  plaintiff,  or  as  he  fhould  dire6t,  free 
from  incumbrances,  u^ith  all  the  feeurities  given  by  Sir  Robert 
Laivley^  for  the  due  payment  thereof. 

The  defendants,  who  v/ere  the  executors  of  Mr.  Rowlajid 
Davejiant,  infilled,  this  was  a  fair  tranfa£tion,  that  it  was  a  pur- 
chafe,  and  not  a  mortgage,  and  the  plaintiff  was  not  intitled  to 
re-purchafe,  but  on  the  terms  of  the  deed  and  indorfement :  They 
infifted  Mr.  Roiuland  Davenmit  knew  nothing  of  the  plaintiff's 
being  in  gaol,  till  after  the  purchafe  was  agreed  for,  and  faid,  the 
reafon  of  his  infilling  on  the  indorfement  was,  becaufe  no  time 
was  limited  in  the  deed  for  the  plaintiff  to  repurchafe  the  fame, 
which  was  contrary  to  the  ufual  forms  of  fuch  provifoes,  and 
that  it  was  not  worth  his  while  to  lay  out  one  thoufand  guineas 
upon  the  terms  of  being  paid  off  foon  *,  and  they  alfo  infifted, 
that  one  thoufand  and  fifty  pounds  was  the  full  market  price  for 
the  annuity,  efpecially  as  it  was  only  fecured  by  a  perfonai  fecurl- 
ty,  in  cafe  of  the  death  of  Sir  Robert  Lawley, 

Lord  Chancellor, 

There  has  been  a  long  fi:ruggle  between  the  equity  of  this 
court,  and  perfons  who  have  made  it  their  endeavour  to  find 
out  fchemes  to  get  exorbitant  intereft,  and  to  evade  the  ftatutes 
of  ufury  :  The  court  very  wifely  hath  never  laid  down  any 
general  rule  beyond  which  it  will  not  go,  lell  other  means  of 
avoiding  the  equity  of  the  court  fhould  be  found  out :  There- 
fore they  always  determine  upon  the  particular  circumftances 
of  each  cafe  ;  and  wherever  they  have  found  the  leaft  tin£lure 
of  fraud  in  any  of  thef^  oppreftive  bargains,  relief  hath  always 
been  given. 

court. 


In  this  cafe  there  are  two  queftions  to  be  confidered,  firft, 
whether  this  aflignment  of  the  firff  of  Jime,  1 7  37,  is  to  be  con- 
fidered as  an  abfolute  fale,  or  as  a  fccurity,  or  loan. 

Secondly,  whether  there  be  any  ground  to  relieve  agahift  it, 
admitting  it  to  be  a  fak. 
c  As  to  the  firft,  I  think  ("thousfh  there  is  no  occafion  to  deter- 

A  ttrong  toun-  *•  .        n  ri    -  rj*  i  c 

Nation  to coniider  mine  it)  there  is  a  ftrong  foundation  to  coniider  it  as  a  loan  ot 
this  as  a  loan,  money,  and  I  really  believe  in  my  confcience,  that  ninety-nine 
barg^Jimare'''^''  in  a  hundred  of  thefe  b;irgains  are  nothing  but  loans  turned  into 
merely  loans,    this  Ihapc  to  avoid  the  ftatutes  of  ufury. 

but  turned  into 

this  ihape  to  avoid  the  ilatute  of  ufury. 

r  280  j  Here  was  an  extravagant  young  man,  who  had  been  twice  In 
There  is  little  prifon,  was  Committed  to  the  i^/^'^-^  the  2d  of  June  1736,  and 
difte.encebe-     ^jifcharired  the  ift  of  November  1736  ;  was  again  a  prifoner  the 

tween  the  mean-  o  /  ^  *^ 

ing  of  the  word  ,  «        i         •  , 

red^mi-tion  and  repurchafe,  and  in  the  indorfement  are  ufcd  pronaifcuoully,  which  Ihcws  the  parties  them- 
Acivcs  confidered  it  a%  a  power  to  redeem. 

^  7th  of 


in  the  Time  of  Lord  Chancellor  Hardwicks. 


7th  of  March  1736-7,  and  this  produced  the  bargain:  the  deed  ^'^^^^^^^^ 
bears  date  the  ill  of  June  1737,  and  he  is  difcharged  out  of  the  oope*. 
Fleet  the  third  :  The  provifo  in  the  deed  ufes  the  v/crd  repur- 
chafe  (i),  but  there  is  very  little  difference  in  reality  between  the 
meaning  of  the  word  redemption  and  repurchafe ;  one  of  the 
witneffes  (Sparrow^  the  defendant's  folicitor)  ufes  the  word  re- 
demption ;  and  I  take  the  word  purchafe,  ufed  in  all  the  other 
depofitions,  to  be  only  a  cant  word,  meaning  a  fale  or  mort- 
gage ;  and  the  indorfement  on  the  back  of  the  deed  iifes  the 
words  repurchafe  and  redemption  promifcuoufly,  which  plain- 
ly fhews  ihat  it  was  confidered  by  all  parties  as  a  power  to  re- 
deem. 

But  It  is  obje£led,  that  this  is  not  to  be  confidered  as  a  mort-  There  belnji  n» 
gage,  becaufe  there  is  no  covenant  in  the  deed  to  repay  the  mo-  pay\hrmon?y, 
ney  ;  but  that  obje^lion  is  not  v/ell  founded,  for  it  is  not  necef-  does  not  make  ic 
fary  ;  all  Weljh  mortgages  are  without  this  covenant,^,  and  fo  are  [^f  jjjf^jfjf^  * 
moll  copyhold  mortgages  (2).  anVmoft  ct/y- 

hold  mortgages,  have  not  tills  covenant* 

Another  objection  which  has  been  made,  was,  that  a  man. 
iiiuft  be  out  of  his  fenfes  to  lend  his  money  upon  annuities  for 
a  life,  which  may  drop  the  next  day,  and  fpeaking  abftra6ted- 
ly,  and  merely  on  the  nature  of  annuities  for  life,  there  feems 
to  be  weight  in  this  objection  :  But  every  body  knows  that  this 
cafualty  of  lofing  the  principal,  is  fecured,  by  infuring  the  life 
upon  which  the  annuity  depends. 

But  it  is  faid  that  every  life  cannot  be  infured;  indeed,  the 
infurance  offices  will  require  different  terms,  according  to  the 
life,  but  ftill  they  may  be  infured,  and  it  is  admitted  that  this 
life  was  a  good  one. 

But  there  are  two  circumffances  more,  which  fliews  that  this 
was  intended  and  underftood  as  a  fecurity  :  When  the  partie$ 
met  to  have  the  deed  executed,  it  was  objco^ed  by  the  lender^ 
to  the  terms  of  the  condition  to  purclnfe  back,  tb.at  it  was  made 
to  be  at  any  time,  and  he  faid  it  Vv*as  ufuai  to  rcftrain  it  to  a  cer- 
tain period  of  time. 

What  does  this  import  ?  It  is  plainly  the  language  of  a  lender 
of  a  fum  of  money  :  Another  circumlliLHice  is,  that  he  infilled 
upon  the  payment  of  feventy-five  pounds  more,  nnd  would  have  fix 
months  notice;  the  confequence  of  this  was,  that  lie  would  have  ' 
this  time  to  find  out  another  hand  to  take  his  money,  and  would 
have  intereft  for  his  money  during  thofe  fix  montlis,  but  upon 
payment  of  feventy-five  pounds  more  he  might  redeem,  which  [  28r  ] 
was  the  fame,  as  faying,  you  fliali  give  me  fix  months  notice, 
or  pay  me  fix  months  of  the  annuity. 

Therefore,  upon  all  the  circumflance?,  I  thnik  this  was,  and  L^rd //jr/Ty.v'< 
is  to  be  taken  as  a  loan  of  money,  turned  into  tliis  fhape  only  ^^^^-'^-^''^^^'y:' 
to  avoid  the  ftatute  of  ufury  ;  but  I  do  not  think  I  ain  under  any  jn^the  va'^iue^of 
abfolute  neceffity  to  determine  this  point,  for  I  am  of  opinion,  annuities  for 
that  this  is  fuch  an  acrreement  as  this  court  ou^^lu  not  to  fuffer  to  O'^f  =^ 

nj,..  .  ^  .  ^  arid  that  or  ano-. 

Itand,  takmg  it  as  an  abioiute  fale.  thcr,  has  been 

entirely  c^fcd  by  the  de.\lcrs.ln  chcic  annuities. 
.(0  Fiilc  Amhf  243.  (2)  Vide  7 ales  v.  Harriblejy  anti  2  vol.  365. 

An 
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CASES  Argued  and  Determined' 


Law  LEY  V. 
Hooper. 

The  variation  of 
the  term  was 
taking  advant- 
age of  the  plain- 
tiff's diftrcfs, 
and  infeils  the" 
whole  cafe,  the 
the  agreement 
ought  to  be  to- 
tally fet  afide.- 


t  282  ] 


An  obje£lion  was  made,  that  greater  inconvenience  would  fol- 
low from  ftich  a  determination  as  this,  becaufe  it  would  oblige 
all  annuitants  of  this  kind  to  fell  abrdutely  j  but  I  think  no  incon- 
venience of  this  fort  will  enfue,  it  will  rather  hinder  fuch  an- 
nuitants from  felling  at  all ,  and  I  believe  in  my  confcience, 
the  r  the  difference  which  is  now  made  between  the  value  of  an- 
nuities for  one's  own  life,  and  that  of  another,  has  been  entirely 
caufed  by  the  dealers  in  thefe  annuities. 


But  confider  the  circum.flances  of  this  cafe,  fuppofing  it  a  fale, 
there  was  no  pretence  for  ihc  -addition  of  75/.  this  was  not  an 
interefl  which  was  growing  better,  on  the  contrary,  every  year 
the  plaintiiF  lived  it  was  growing  worfe ;  and  yet  he  is  made 
to  agree  to  pay  75/.  more  for  the  repurchafe,  as  if  the  annuity 
was  worth  more  after  three  years  of  his  life  was  fpent,  than 
it  was  at  the  time  of  the  purchafc  :  The  plaintiff  was  then  a  pri- 
foner  in  the  F/eef,  and  in  diflrefg,  and  was  forced  to  fubmit 
to  thefe  terms,  he  could  not  then  oppofe  them,  and  therefore  I 
confider  the  variation  of  the  terms  of  the  agreement  as  taking  ad- 
vantage of  his  dirtrefs,  a  variation  for  which  there  was  no  pre- 
tence, and  a  moll  unreafonable  thing  :  If  then,  this  was  unreafon- 
able,  it  infers  the  whole  cafe,  and  the  relief  rnufl  be  by  fetting 
afide  the  whole  agreement. 

Therefore  I  declare,  that,  under  the  circumfl:ances  of  this  cafe, 
the  plaintiff  is  entitled  to  a  redemption  of  the  fum  of  one  hun- 
dred and  fifty  pounds  a  year,  part  of  the  annuity  of  two  hundred 
pounds,  aiTigned  to  the  defendant's  teftator  the  firfl  of  Jwie  1737, 
and  that  ^t  ought  to  be  reconveyed  to  him  upon  the  payment  of 
the  fum  of  1050/.  with  the  legal  interefl  for  the  fame  ;  and  let  it 
be  referred  to  the  M after  to  compute  interefl  upon  the  faid  fum, 
at  the  rate  of  5  per  cent,  from  the  firfl  of  Jiin'ey  1737,  and  let 
him  enquire  whether  any  thing  hath  been  paid  by  the  teflator  in 
his  life -time,  or  by  the  defendants  fmce  his  deceafe,  for  the  infur- 
ance  of  the  plaintiff's  life  ;  and  let  what  fhali  appear  to  have  been, 
or  fliall  be  reafonably  fo  paid,  be  added  to  the  principal  fum  of 
One  thoufand  and  fifty  pounds,  and  carry  interefl  at  the  fame 
fate  from  the  refpective  times  of  paying  and  advancing  the  famiC  ; 
let  him  alfo  take  an  account  of  all  fums  of  money  received  by  the 
defendants'  teilator  in  his  life-time,  and  the  defendants  fince  his 
deceafe,  upon  account  of  the  faid  annual  fums  of  one  hundred' 
and  fifty  pounds  5  and  let  what  fhall  be  fo  found  to  have  been  re- 
ceived be  applied,  in  the  firft  place,  in  payment  of  the  interefl 
of  the  faid  fum  of  one  thoufand  and  fifty  pounds,  and  afterwards 
in  finking  the  principal ;  and  if  it  fhall  appear  that  the  defend- 
ants are  over  paid,  then  they  are  to  repay  and  refund,  and  the 
defendants  are  to  reconvey  the  faid  annual  fum,  or  annuity  of  one 
liundered  and  fifty  pounds,  free  from  all  incumbrances,  by  the 
defendants  or  their  teftator,  in  fix  months  after  the  Mafler  fliall 
have  made  his  report,  and  at  fuch  time  as  the  Maftef  fliall  appoint^ 
and  deliver  up  all  deeds,  ^r.  and  in  default  of  payment  by  the 
plaintiff,  his  bill  to  be  difmiffed  with  cofls  (ij. 


(i)  R^^.  Lib.  B,  ly^S'  ^°4' 


in  tlie  Time  of  Lord  Chancellor  Hard-^vick^. 


JV.  B.  It  was  urged  for  the  defendants,  that  they  ought  to  be  ^^J^Y/* 
allowed  for  the  infurance  of  the  plaintuT's  life,  though  it  v/as  not  ^he  cou'rt'wiu 
actually  infured  ;  but  Lord  Chancellor  would  not  allow  it  •,  and  not  allow  any 
note  alfo,  he  decreed  this  redemption  as  above,  without  c6fls.         thing  on  account 

'  -»■  ot  infurance, 

unlcfs  tht;  life  be  adluallv  infured. 


Sheffield  verfus  Lord  Orfer^  and  others^  December  4,  1745*       Cafe  102, 
Lord  Chancellor, 

iN  this  cafe  the  end  of  the  bill  is,  to  have  (he  benefit  of  a  trufl:  y.hteD.cfB. 
created  by  the  v/ill  of  Jolm  Duke  of  Bitck'ingha?nJhire,  relat-  byhb wiiif.ys, 

T.     7  •     T        7     /-      1       •  o  ,\   .  A  t  tnat  if  no  legiti-^ 

ing  to  Buchmgijam-houje,  the  pictures,  uacues,  and  otner  parts  or  ^^^^^  fon  nor 
his  perfonal  eftate ;  and  alio  for  the  rents  and  profits  of  cer-  daughcercfmine 
tain  eftates  called  Fimlico,  received  fince  the  death  of  Duke  Ed-  ^f^^^^'-'^^<^^f^^ 

'  at  any  time  trie 

mund^  •  bieffmgofany 

ct^ild  behind 

them,  in  fuch  cafe  of  their  (lying  thus,  \Vithout  leaving  any  ifilie  behind  then:,  I  v/ill  and  direct  that 
Charles  Herbert y  and  his  iffue,  lliall  have  all  my  cibte.  The  /imkation  oi/er  to  Charles  Herbertj  7!i/u» 
Sheffield,  is  not  too  remote')  but  ivarrantcd  hy  rules,  of  la%v  (i).  ,  cji^  "KcCy^  3^9-^ 


The  whole  depends  upon  the  conftru6iion  of  the  v/ill  of  Buke 
'^ohn^  and  tv/o  general  queftions  arife  thereon. 

Firft,  Whether  the  whole  of  Biickhigham-hotife.^  or  any  part 
thereof,  is  freehold  ?  For,  if  fo^  it  is  admitted  it  belongs  to  the 
plaintiffs 

The  fecond  general  queflion  is,  fuppofing  the  whole,  or  any 
part  thereof,  to  be  leafehold,  whether  by  virtue  of  the  limitation 
m  the  will  of  Duke  John^  it  didj  on  the  death  of  Duke  Edmund^ 
&o  over  to  Mr.  Sheffield, 

I  put  the  couniei  upon  arguing  this  point  nril,  to  prevent    L  ^^3  i 
expence  and  vexation ;  for,  ii'  this  houfe  is  well  limited  to  Mr. 
Shffieldy  whether  it  is  freehold  or  leafehold,  then  all  quefdona, 
whether  in  refpecl  to  its  being  freehold  or  leafehold  are  unne- 
ceffary. 

The  claufes  in  the  will  on  which  this  queflion  hnniediately 
depends,  are  the  claufes  marked  N*^.   2,  4,  and  9.  as  to  the 
claufes  K^"'.  8  and  14,  thefe  are  only  made  ufc;  of  for  argument  . 
and  explanation,  or  taken  up  by  Way  of  objcwlicn  i  The  claufes 
are  as  follows  : 

iSc'^'^;/t7  claufe.  ^*J'n  tlie  firfi:  place  my  will  and  meaning  \?,^ 
that  my  dear  wife  (hall  have,  during  her  life,  my  new  bui!!: 
houfe  in  Bt,  James's  Parh^  with  the  two  wings  adjoin ing# 
and  all  the  ftablcs,  garden,  courts  and  greenhcufes  thereumo  . 
beloTioing,  v/i'di  all  my  oil  and  v/ater-col cured  picb-trd^  .and 
(latues  therein,  except  what  I  ihail  particularly  mention  and 
give  away  otherU'ilV.,  either  now  or  herer.frer  but  1  give  ail 
*'  thefe  things  and  this  houie  aifo  before  mentioned  for  her  life, 
*'  tipo?i  this  exprefs  condkiO/i  cnly.  thai:  /f  j?!  y  fa: J  iv'fe  f:dl  marry 
aga'm^  then  my  iv'dl  and  77uanii:g       that  r/yJaUl  hji^'e  luiih  :h? 

(l)  Vide  Hodgefon  V.  Si^jhi  ante  2.  vol.  89,  nets  1} 

Vol.  nr.  S  f^ild 
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Sheffield^v.  h  Jd'id  two  wings  before  mentwied^  piB tires  and  ftaiiies^  fuall p'o 
*  ^*  forwith  to  my  eldejl  fon  and  his  iffue^  and  if  all  his  iflue  male  ihiai 
^  die,  then  to  my  eldeft  daughter  and  her  iflue  j  and  if  I  leave 
no  lawful  ifliie,  then  to  a  certain  youth  called  Charles  Herbert^ 
now  under  the  tuition  of  Monfieur  Brezy  at  Utrecht,  and  if 
he  fliould  die  without  iflue,  then  to  my  two  natural  daughters 
Sophia  and  Charlotte y  now  at  fchool  in  Chelfea. 
The  fourth  claufe.        In  the  next  place  my  will  is,  that  my 
eldeft  fon  and  his  ifliie,  and  if  he  leave  ncnc,  my  eldeft  daugh- 
"  ter  and  her  ifliie  fiiall  after  my  death  have  all  my  whole  eftate 
real  and  perfonal,  except  ftill  what  1  have  given  ihus  to  my 
dear  wife,  and  fhall  give  by  other  difpofitions  to  her,  or  to 
any  other  ufes,  or  to  my  natural  children. 
The  ninth  claufe.    "  If  I  fhould  be  fo  unhappy  as  that  no  le- 
gitiniate  fon  nor  daughter  of  mine  fliall  Uve  to  leave  at  any 
<*  time  the  bleflTmg  of  any  child  behind  them,  in  fuch  cafe  of 
their  dying  thus  without  leaving  any  iflue  behind  them,  I  will 
and  dire£l  that  the  before-mentioned  Charles  Herbert  and  his 
**  iflue  (hall  have  all  my  eftate  both  real  and  perfonal,  juft  in 
"  the  fame  manner  and  with  the  fame  reftridbions  and  exceptions 
as  to  my  wife." 

The  principal  queftions  which  arlfe  undef  this  general  head 
are  thefe  tl iree. 

Firjli  Whether  by  the  fecond  claufe  the  houfe,  pictures  and 
ftatues,  are  abfolutely  devifed  in  all  events  to  Duke  Edmund^  fo  as 
to  receive  no  reftridlion  or  alteration  from  the  feveral  other  claufes 
in  the  will, 

284  ]  Secondly,  Whether  the  houfe,  pi£lures  and  ftatues,  mentioned 
in  the  fecond  claufe,  are  comprifed  in  the  4th  and  9th  claufes> 
or  not. 

Thirdly^  Suppofing  they  are  comprifed  in  the  4th  and  9th 
claufes,  whether  the  limitation  therein  contained  to  Mr.  Sheffield 
is  warranted  by  the  rules  of  law,  or  is  too  remote  ? 
S.  derifes  that  As  to  the  flrft,  It  was  infifted  for  the  defendants,  that  this 
his  wife  fhall  is  u  dcvifc  to  the  Duchefs  during  her  widowhood,  and  the  li- 
h^5^ncw  buUt'^'  mitation  to  Duke  Edmund  was  to  take  place  either  on  the  mar- 
houfe  in  St-  riage,  or  death  of  the  Dutchefs  j  and  if  it  be  allowed  this  is  an 
Jameses  Park,  eftatc  givcn  to  the  Dutchefs  during  her  widowhood,  it  is  a  vefted 
with, ©'(•.there-         j        in  DiiVc  Edmund,  and  the  limitation  to  Charles  Herbert 

tinto  belonging,   i'-"*'*-^^^^*  r         i        rj     -  •    rn     ^      i  1-       1  i- 

but  on  this  IS  too  remote  :  On  the  other  Ode  it  was  inhited,  that  this  clauie 

exprefscondi-  rnuH  be  conftrued  according  to  the  words,  and  that  no  eftate  is 

ftaii  tairy  vcftcd  in  Duke  Edmund  but  on  the  contingency  of  the  Dutchefs's 

again,  then  marriage. 

that  the  houfe, 
(Sfct  fhall  go 

forthwith  to  bh  eJdeJiJon  and  his  iflue,  and  if  all  his  ifTue  male  /hall  die,  then  to  his  eldeft  daughter  and 
her  ifTue  j  and  then  fajs,  if  I  leave  no  lawfuliffue,  to  Charles  Herbert,  anii  if  he  die  without  ifTue,  then 
to,  This  ;r  not  a  wjifd  remainder  in  the  the  eldejl  fony  but  a  contingent  one,  and  to  take  cgc^  on  the  ivife  of 
the  ttjlator  marrying  again. 

I  am  of  opinion  that  upon  the  whole  will  the  Ihnitation  to 
Duke  Edmund  was  but  a  contingent  remainder,  and  to  take 
effect  only  on  the  Dutchefs's  marrying  again   the  words  are  up- 
on 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


on  this  exprefs  condition  only,  that  if  my  faid  wife  fliould  ^^^^^^^^^^  ^* 
at  any  time  marry  again,  then  my  will  and  meaning  is,  that  * 
my  faid  houfe,  ^c.  fliall  go  forthwith  to  my  eldeft  fon  and  his 
ilTue. 

I  admit  the  authorities  cited  for  the  defendants  to  be  as  they 
are  ftated,  but  I  do  not  fee  that  any  conclufive  argument  can 
be  drawn  from  thence  to  influence  the  prefent  queftion. 

The  firlt  cafe  was  Jones  verfus  JVe/icojnbe,  Eq.  Caf,  Ahr,  24^, 
that  cafe  was  thus  *,  A*  poflefled  of  a  long  term  for  years  devifed 
it  to  his  wife  for  life,  and  after  her  death  to  the  child  that  flie 
was  enfient  with,  and  if  fuch  child  died  before  it  was  21,  then 
he  devifed  one  third  of  the  term  to  the  wife,  her  executors,  i^c. 
the  wife  was  not  enfient,  and  the  queftion  in  the  caufe,  fo  far  as 
it  relates  to  the  prefent  point,  was,  as  the  contingency  upon  which 
the  devife  to  her  was  to  take  place  never  happened,  whether  the 
devife  to  the  wife  of  the  third  part  was  good.  Lord  Harcourt 
delivered  his  opinion,  that  the  devife  was  good ;  the  ground  of 
his  opinion  was,  that  the  words  (hould  be  conftrued,  as  if  they 
had  been,  if  fuch  child  fail  before  it  was  21. 

Fonereau  verfus  Fonereau  ( I ),  before  Lord  Hardivkh^  Ecjler 
term  1745.  This  cafe  was  determined  nearly  upon  the  fame 
reafon,  but  the  penning  of  that  will  was  fo  very  particular,  that 
no  precedent  can  be  drawn  from  thence. 

Bro^un  verfus  Cutler,  Raymond  427.  and  in  S/jowefy  and  in  3 
Lev.  1 25.  under  the  name  of  Lwnford  verfus  Chech,  the  cafe  was 
this:  John  Church  being  feifed  in  fee,  having  four  fonSj  /Zz/?;?-  [  285  ] 
phry^  Robert,  Anthony,  and  John^  made  his  will,  and  thereby 
devifed  his  eftate  to  his  wife  for  life,  if  (he  do  not  marry  again, 
but  if  (he  do,  then  that  his  fon  Humphry  (hould  prefently  after 
his  mother's  marriage  enter  and  enjoy  the  premifles  to  him  and  the 
heirs  male  of  his  body,  remainder  to  teftator's  other  fons  in  like 
manner  with  remainders  over  ;  the  teftator  died,  the  wife  enters, 
and  dies  without  being  married,  the  plaintiff  claimed  as  the  right 
heir  of  the  teftator,  being  his  grandaughter ;  the  defendant  claim- 
ed as  heir  male  of  the  body  of  the  teftator :  The  queftion  was, 
whether,  as  the  wife  never  married,  a  good  eftate-tail  was  creat- 
ed by  the  will :  the  court  held  it  was  a  good  intail,  for  that  by 
the  whole  fcope  of  the  will  it  appeared  that  the  teftator  intended 
an  intail,  and  rather  than  the  intent  of  the  teftator  fhould  be  de- 
feated, the  court  conftrued  the  words  in  fuch  a  manner  as  to 
make  it  an  intail.  Thus  it  is  reported  in  Levinz  ;  and  Raymond 
feems  to  have  reported  his  own  argument,  rather  than  that  of 
the  court :  This  is  the  ftrongeft  cafe  cited,  but  differs  materially 
from  the  prefent.  The  penning  is  different ;  there  after  the  de- 
vife are  added  thefe  words,  if  jhe  do  not  marry  again,  which  re- 
ftrain  the  original  limitation,  and  are  the  fame  as  if  they  had  been 
to  the  wife  for  life,  if  fhe  fo  long  continue  a  widow.  There 
are  no  fuch  words  in  the  cafe  at  bar  in  the  original  limitation  j  ' 
but  I  do  not  lay  much  weight  on  this.    The  cafes  appear  to  me 

(I)  S.C././'3i5. 


CASES  Argued"  aild  Determined 


Sn^rriELD  v.  to  differ  in  fubftance  ,  there  were  no  words  in  that  will  wfiim 
Ld.  OKRiiRsr.  ^Q,^]^  fubibanti^te  the  teftator's  intent  without  conftruing  it 
an  eftate-tail,  otherwife  the  teftator's  inteiit  would  have  been" 
nianifeftly  defeated :  The  eourt  therefore  was  coiiftrained  by 
ncceinty  to  make  fuch  a  conu:ru61fOTi  as  would  latisiy  the  tef- 
tator's intent ;  for  this  is  the  very  reafoii  given  by  Mr.  Juftics 
Levii^-z  :  In  the  prefeiit  cafe  there  is  no  fuch  neceffity  for  fuck 
a  conftru^Uanj  for  the  fubfequent  v/ords  are  fufficient  to  ex- 
prefs  his  naeaning  j  that  after  Duke  Edrdiind\s,  death  without 
leaving  children,  it  fliould  go  to  Mr.  Sh^iJield ;  and  the  intent 
of  the  Duke  is  more  eiTeclually  anfv/ered  by  this  eonilrudliorr 
than  any  other. 

A  general  rule  was  laid  down  by  the  connfel  for  the  defend- 
antSj  that  where  a  teftator  gives  a  particular  eftate  to  a  perfon, 
and  after  gives  the  remainder  over  upon  a  contingency,  which 
contin.'jency  is  to  deternrine  that  e{l:ate  fooner  than  the  eftaie 
would  otherwife  be  deternuned,  though  the  contingency  does 
not  liapnen,  yet  the  iimiiation  over  fnall  be  good  after  the  deter- 
i::^.:ation  of  tiie  lirft  eftate. 

X  know  of  no  fuch  rule,  for  the  cafes  which  can  be  put^  de- 
pend^ upon  particular  words  and  tlie  intent  of  the  pariy :  But 
there  is  an  exprefs  authority  that  there  is  no  fuch  rule,  *  Amhiirji 
verfus  Lvtton\  this  was  hea'fd  on  the  i  rdi  of  March^  1729?  i-ri 
the  houfe  of  Lords  (i).  The  cafe  was  this  :  The  teftator  de- 
vifed  an  eftate  to  his  fon  in  tail,  remaiiider  to  Befiim^field  for  life^ 
u;:!on  condition  that  he  ihould  change  his  name  to  Stroudy  and 
if  he  did  not,  he  declared  the  devife  to  be  void  and  gave  it  over 
to  George  Dar^i.Uy^  with,  divers  renrainders  over  ;  the  fon  died 
wixhout  iftue,  B^rnngjield  ftrioym>Zi\  tlie  conditionj  and  took  tlie 

r. 


ell:VcC  t.hisfon 
\i\  tail,  remain- 
de,-  to  Jj.  fd'-life. 
till  cpnaition  he 
cW'.rged  liis 
name  to  Su-QuJ, 


auc*  ir 


did  iiotj 
.-r  to 

■:l";ic,  B. 

r.,  and 
.  J  lodges 


me  of  S'ro'/dj  and  died  ;  the  rjueftion  was.  whether  the  eftate 
De;ii/iv-fcld  went  over  to  the  remainder- 
the  heir  at  law.    This  caufe  was  iirft 
:  tnis  cour:  dir{.;<f?;£d  a  cafe  to  be  made  iox 
:?;es  (2,),  whether  the  remainder-man  was- 


ei  on£{C 


heard  in  1727,  v 
rhc  opinion  of  iht 
i^-itztled,  wliicli  tu 

\'M)W  of  ti 

f^is  noii-'r 


nect  oi 


cj  A, 


talx 
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this  queft 
\te  in  iity'ttd  Bcnijig  i 
yformance  ot  the  ccnditijn, 
■itate;  after  feveral  arpn\ 


■'U,  li  upon  tne  deternnn:^- 
lisjicrjhy  and  not  by 
the  remainder  man  f!7ou}d 
nis  ail  the  icKwes  of  the 


no  eii 
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fecond  claufe  are  compv 
•  I  am  oi  opinion  tliSt  t 
life  docs  fall  v/ithin  the 


.  1  c ;  0  w  n  b  y  t  h  e  c  o  u  n  fe  1 . 
particulars  (Icvifed  bv  the 
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(1)3        Per.  Ca.  486,  S.  C.     (2)  S  ;7//.  22  1 .  ph  21.  S.  G. 


But 


m  th^.  Time  of  Lord  Chancellor  Hardwicke. 
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But  it  hns  been  firfl  ohjecrcd  that  //r  foi/rth  cJniife  is  refidunrj^,  Sheffield  v. 

nnd  exprcfrly  excepts  and  takes  out  the  particular  things  devifed  ^  bythe^th''* 

"by  th.^.  fccond  claufe,  and  not  the  eftate,  and  intereft  only  in  thofe  clauCe  of  hii  will 

thino-s.  ^^y^'  that  my 

eldcflfrjn  and  his 

'.IfTue,  Gfc.  fhall  after  mv  death  have  all  my  whale  eflate  real  and  pctfonal,  exccp'.  ftlH  wha'.  1  h  tve  given 
to  my  wife,  and  Ihall  ^'ve  by  olher  dif j.ofitions  to  her,  <Efc.  The  exception  tcika  out  oflh'n  rcfduary  dezife 
mly  the  inter efl  gi'uen  to  the  ivifcy  and  not  the  things  thetr.jci  ves. 

I  think  this  is  contrary  to  the  words,  for -the  will  in  this  claufe 
^•mentions  ali  his  whole. real  and  perfoTial  efiate^  and  I  think  the  ex- 
ception takes  out  of  it  qniy  the  intertft  given  to  the  Duchefs,  and 
not  the  things  thenifelv^s ;  and  this  is  fupport.ed  by  Whcehr^ 
cafe,  and  many  others. 

Next  it  v/as  obje^Sied,  there  is  a  dluerent  dlfpofition  in  ihe 
fourth  claufe  from  that  in  the  fecond,  the  eftates  in  the  fecond, 
being  limited  to  Duke  Edmund  and  his  ifAie  male,  and  by  the  ■ 
•fourth  to  Duke  Edynundww^m^  iiTue  generally  :  I  admit  there  is 
a  difference,  but  that  feems  a  miftuke  in  the  fecond  claufe,  an.d 
is  fet  right  by  the  fourth  claufe,  by  making  the  eilate  and  hoiife 
.go  together^ 

If  thefe  particulars  are  <:ompr! fed  in  the  fourth  claufe,  thc-y 
.are  ftill  mere  clearly  comprifcd  in  the  ninth  ;  the  words  in  this 
claufe  are  net  only  very  general,  all  my  cfiates  real  and perjonal^ 
-but  in  the  ninth  claufe  the  fubfequent  words  are  more  particu- 
larly adap-ted  to  ihew,  that  the  cdate  and  interefL  only  were  fav-  £  287  J 
;ed  to  the  wife,  and  not  the  fabje£l:s  or  .things  themfelves  ;  the 
words-  are  with  the  fame  exeeptioi^S  as  to  my  wife,  and  the  word 
rcfp-'icllons  points  out  exprefsly  a  limi.r.ed  iiitereil ;  but  there  are 
fome  obje^bions  v/hich  hav-.e  been  taken. 

Firit,  It  has  been  objected,  that  the  eighth  tlaufe  is  co-ex- 
tcnfive  with  the  ninui,  and  confequently  if  the  houfe  is  comprif- 
cd in  the  ninth,  it  muH:  be  in  the  ei,c,hth,  for  it  is  that  all  things 
.comprifed  in  the  eighth,  claufe  are  diiected  to  be  fcld,  and  confe- 
-quently  the  houfe^,  pictures  and  ftatues  mull  be  fold  contrary  to 
ihe  Duke's  manifePc  inten4:. 

This  is  clearly  otherv/ife,  far  .by  the  c-rV/Sf;^  claufe -the  trnftees  Theilreaiiig 
are  not  directed  to  fell,  but  to  difpofe  of  all  his  real  and  per-  ■'■•^-^'^Tecsto 
fonal  eftate,  and  therefore  the  word  u^hofe  does  not  import: 
■fell,  but  to  manage  to  the  bed  advantage  for  the  family  ;  ar. 
't]^e  fubfequent  woi'ds  wlucli  dircft  to  bu.y  land  are  confined  to  V  :  r'^""* 
money,  and  cannot  extend  to  tlxe  houfe,  llacucs  or  piclares  :  i, -./o-eVeft^d- 
And  the  {jeijeral  dire £1  ion  to  fell  is  conftraincd  in  the  iluriuruh  ^        for  tha 
clanO^,     "  " 

Tlie  third  qucflio!!  is^  That  fuppoHng  the  particulars  dcvifeci 
'by  the  leccnd  daufe  arc  comp-i  i fed  in  th.e  fourth,  and  liinrh  claufes, 
whether  the  limitations  over  are  wavvarried  by  tlie  rules  of  law 
concerning  tiie  Innitation  of  terms,  or  whether  they  are  not  too 
remote. 

Tliis  feems  the  plaineft  point  of  alb  and  fnlls  within  the  ihf- 
tindions  of  the  cafes  on  this  Lvtad  3  the  wor.vis  are  tliefe.  If  1 
fJxjidd  he  Jo  inba^py  as  thai  no  110  legitimate  fn^  '^c*  (viJe  ihs 
moras  J,  '  N 

S3  It 


jes  not 
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CASES  Argued  and  Determined 


EKErriELB  V. 
Ld.  OsR£RY. 

If  thelirDitation 
of  a  pf  rfonal 
chattel  be  con- 
fined wi  thin  a 
life  or  lives  in 
being,  or  wi 
ten  montbsn  or 
the  birth  of  a 
child,  or  in  cafe 
of  his  death  be- 
fore 21,  or  if  li- 
mited on  a  con- 
tingency to  a 
perfon  who  ne- 
ver takes  it  is 
good(i). 


It  is  clear  and  cert-iin,  tliat  no  limitation  over  of  a  perfonsl 
thing  can  be  admitted  after  a  dying  without  ilTuc  generally  j 
but  if  this  is  confined  withm  a  life  or  lives  in  being,  or  within 
ten  months,  or  the  birth  of  a  child,  or  in  cafe  of  the  death  of  fuch 
child  before  the  age  of  twenty -one,  or  if  limited  on  a  contingen- 
•hin  ^  perfon  who  never  takes,  ihe  limitation  is  good.  This 

has  been  determined  in  many  cafes,  particularly  Higgws  verfus 
Dowlery  2  Verji.  600,  Sta7i!ey  verfus  Lee^  2  P,  Wins.  618.  Sab- 
her  ton  and  Sabbertcn..Cafes  in  Lord  Talbcfs  tiw€y  5^,  '^c.  In  this 
prefent  cafe  it  is  very  clear  that  the  words  are  reftrained  to  legi- 
timate children  of  Duke  Jehnh  dying  without  iiTue  living  at  their 
deaths  :  The  words  are,  If  no  legitimate  fon^  &c.Jhall  Hie  to  leave 
(i?iy  child  behind  them^  in  Juch  cafe  of  their  dying  thus  luithotit  leav- 
ing any  iffiie  behind  them^  I  will  and  direct^  13" c*  in  fhort  few  cafes 
are  fo  rellriQive  ;  the  firll  words  fpoke  of  his  immediate  ilTue, 
the  fubfequent  are  extended  to  more  remote  illue,  but  ftill  are 
reftrained  to  the  cafe  of  dying  ihiis^  isc,  fo  that  no  words  can  be 
more  reft:ri£live.  In  the  cafe  of  Pinbnry  verfus  Elkin^  2  Vern. 
758.  a  liberal  conftru61:ion  was  made  to  comply  with  the  teflator's 
intention. 

[  288  j       I"  Sabberton  verfus  Sabberion  it  was  determined  on  thefe  words, 
in  cafe  they  fhoiild  iwt  leave  any  lawful  iffue. 

Forth  verfus  Chapman,  i  P.  IVms.  66-^.  feems  an  authority  in 
two  refpe£^:s  j  the  cafe  was  this  ;  Walter  Gore  by  will  devifes 
all  the  refidue  of  his  eftate  real  and  perfonal  to  John  Chapman , 
in  truft  for  the  ufe  of  his  nephews  William  Gore  and  Walter 
Gore  during  the  term  of  a  leafe,  and  as  to  the  remainder  of  the 
eftate,  as  well  as  his  freehold  houfe,  with  all  the  reft  of  his  goods 
and  chattels  wh.itfoever,  he  gave  to  his  nephew  William  Gore^ 
and  if  either  of  his  nephews  William  Gore  or  Walter  Gore  fhouid 
die,  and  leave  no  ifTue  of  their  refpedtive  bodies,  then  he  gave 
the  leafeliold  premifles  to  the  daughter  of  his  brother  William 
Gorcy  and  the  children  of  his  fifter  Sidney  Price  :  The  queftioii 
was,  VN'hciher  the  limitation  over  was  good,  or  too  remote.  Sir 
Jofeph  Jd'yll  was  of  opinion  it  was  too  remote  ;  but  Lord  Mac- 
clesfcld  decreed  this  limitation  good,  upon  the  words  leave  iffne, 

Mr.  Williams  feems  miflaken  in  the  fecond  note  on  this  cafe, 
where  he  fays,  by  the  will  the  limitation  over  was  exprefsly  refrain- 
edto  the  leafchold  \  for  upon  looking  into  the  cafe,  it  appears  that 
both  freehold  arid  leafehold  were  devifed  by  the  fame  words  ;  but 
probably  the  limitation  of  the  real  was  overlooked,  and  fo  omitted 
by  the  reglfter. 

and  probably  the  Hxnl- 


Jn  looking  info 
the  c  afe  of  Fcrth 
verfus  Chapman y 
a  P.  H'mi.  663. 
the  reporter 
iecms  naift.iken 
in  bh  fecond  note^ 
fir  though  he 
fays  the  iiinita- 

tion  over  was  reftraiiied  fo  the  leaf. hold,  it  .ippears  the  freehold  too  was  devifed, 
tatiou  of  the  real  was  overlooked  by  the  rcj^ifter. 


Some  difhin^lions  or  obje61:ions  have  been  m.ade  by  the  defend- 
ant's counfel. 

Firfl^  That  in  the  prefent  cafe  there  is  a  limitation  in  tail, 
precedent  to  the  limitation  by  the  ninth  claufe. 

(i  )  See  Mr.  Cox's  note  to  Higgins  v.  Dowkr,  i .  P.  W.  98. 


If 


In  the  Time  of  Lord  Chancellor  Hap.dwickb. 
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If  this  is  admitted,  yet  a  general  limitation  may  be  reftralned  ^^^q^^^^  ^' 
or  turned  into  a  particular  contingent  limitation  by  fubfequent  ^  Jneralllml' 
woru  s,  fuppofing  there  are  fubfequent  words  fufficient  for  that  ration  may  bT" 
puvpofe,  as  was  determined  in  the  cafe  of  La?nb  verfus  Archer^  turned  into  a 

c  /t    ^  ^  -  particular  con- 

-^^f-  .   ^.  ,       .       1,  r  r  ,     n        tingent  limit.. 

Another  objection  was,  that  in  the  prefent  cafe  a  real  eitate  tion  by  fubfe- 
is  joined  with  a  perfonal,  and  therefore  the  fame  conftru6lion  ^^^^it  v/ords. 
ought  to  be  made  of  the  words. 

I  do  not  fee  any  reafon  why  different  con{lru(B:ions  may  not  Though  real  an4 
be  put  on  the  fame  words  ;  to  fay  they  cannot,  is  contrary  to  perfonai  eftates 
the  cafe  of  Forth  verfus  Chapman,  for  there  the  freehold  and  devlfi^eVJhe 
leafehold  were  given  by  the  fame  words  (i)  ;  and  yet  Lord  Mac-  fame  words  may 
clesfield  made  a  different  conitru£lion,  that  the  intent  of  the  ^^^^^^^J^ 
*te(tator  might  prevail ;  and  I  think  it  very  reafonable  to  take  fgnfe,  with  re- 
words in  a  different  fenfe  with  regard  to  the  different  eftates  gardtothedif- 
to  fupport  the  intention  of  the  party,  ut  res   mag'is  valeat  [o^uppo^^ 
quam  pereat,  intention  of  the 

A  third  obje£lion  was,  that  the  teilator  did  not  intend  toP^rty. 
create  a  particular  contingent  limitation  of  the  leafehold  eftateto    t  ^289  ] 
Mr.  Sheffield,  diilin£l  from  the  freehold. 

This  is  begging  the  queftion ;  poffibly  the  teftator  intended 
a  ftri£t  fettlement,  and  though  it  cannot  have  its  full  effedl 
with  regard  to  one  efiate,  if  there  are  words  fufficient  for  that 
purpofe,  it  may  have  effect  with  regard  to  another ;  the  tefta- 
tor manifeftly  intended  a  full  difpofition  of  his  eftate,  and  it 
ought  to  be  carried  into  execution  as  far  as  may  be,  according  to  ^ 
his  intention  :  many  cafes  have  been  cited,  but  I  think  there  are 
none  that  come  up  to  the  prefent.  Lord  George  Beauclerk  and 
Mijs  Dormer,  before  me  June  17,  1742.  (2).  was  after  a  gene- 
ral dying  without  iffue,  and  therefore  the  limitation  over  could 
not  be  good.  Green  verfus  Rod,  Trin*  T.  2  &  2  2»  Fitz- 
gibbons  68.  was  much  the  fame  ;  that  was,  if  a  lifter  fliould  die 
without  iflue  generally  *,  the  eftate  was  limited  over  ;  the  coun- 
fel  would  indeed  have  brought  this  cafe  to  have  been  YvktPinherry 
\,  Elkin  (3),  by  obferving  on  the  v/oxds  after  her  deceafe ',  but 
Lord  King  obferved,  that  to  the  words  after  her  death  were 
added  the  words  i;/  manner  aforefaid,  which  manifeftly  made  it  a 
general  dying  without  iffue,  and  upon  that  ground  determined 
the  limitation  to  be  void. 

Therefore,  upon  the  whole,  I  am  of  opinion  that  the  limi- 
tation  over  in  the  ninth  claufe  is  warranted  by  the  rules  of 
law. 

Another  queftion  has  been  ftarted,  whether  the  houfe,  pBures 
and Jlatiics  do  not  fall  within  the  fourteenth  claufe,  and  there- 
fore mull  be  fold,  which  it  is  infilled  defeats  th^  intent 
of  the  teftator  as  much  as  the  other  conftrudioa  would 
have  done. 

(0  Vide  2  Vef.  180.  (3)  I  ?.  IF.  563.  C 

(2)  Aiitc  2  vol.  10%^ 
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Cases  Argued  and  Determined 


$HEFri5i.i)  v.  I  am  01  opinion  that  the  houfe^  pictures  and Jlatues  are  not  di- 
lA,  Drre&y.  j^^jC-j-e^i  fcldjthe  words  in  this  claufe  are,  all  my  money ^and  all 

other  my  perfpnal  ejiate  not  otherwife  given  or  difpofed  of  \  I  under- 
fland  thefe  w^ords  to  mean  that  fuch  as  he  had  given  away,  were 
not  to  be  fold  ;  particular  eftates  and  interefts  in  any  part  of  his 
perfcnal  eftate  could  not  be  fold,  but  the ,  remaining  interefl 
might  be  fold,  uniefs  fo  fettled  as  not  to  be  fold. 

'  I  conceive  that  the  houfe^  picliircs  and  jlatues  v/ere  fo  fettered,  as 
that  the  remainder,  after  the  intereft  of  his  wife,  could  not  be 
intended  to  be  fold  ;  the  Duke  direds  the  things  to  be  fold  as 
foon  as  conveniently  might  be  ;  but  they  are  fo  clogged  by  the 
f  Jjpo  ]  limitations  that  no  fale  could  take  place  in  any  reafonable  time  \ 
therefore  I  rely  on  the  fecond  claufe,  as  a  fufficient  declaration 
of  the  teftator's  intention,  that  this  part  of  the  perfonal  eftate 
fliould  not  be  fold. 

All  I  have  faid  is  ftrengthened  by  fome  general  conOderations: 
this  is  an  intire  manfion^ioufe,  deiigned  for  the  feat  of  the  fa- 
mily ;  could  the  teftator  defign  it  fhculd  be  mangled,  and  cut  to 
pieces,  that  it  fliould  be  fevered  from  the  bulk  of  the  eftate  ? 
Upon  failure  of  his  legitimate  iiTue,  he  has  directed  his  natural 
children  to  take  his  nanre  and  arms,  and  therefore  nothing  can 
be  more  oppofite  to  the  Duke's  intentions,  than  the  conftru6lion 
contended  for  by  the  defendants. 

The  plate  is  given  to  the  Dutchefs  during  her  Vvddowhood,  and 
is  not  influenced  by  any  of  the  claufes,  but  falls  into  the  bulk  of 
the  eftate,  therefore  the  refiduary  intereft  might  be  fold  during 
the  life  of  the  Dutchefs, 

**  Lord  Hardiv'icke  decreed  that  the  defendants,  the  execu- 
tors  of  the  late  Dutchefs  of  BucVinghamfa'n e^  do  deliver  the 
poiiejrign  of  Buchinghcm  Houfe,  with  the  two  wings  ad- 
^'  ioining,    aiid  all  the  out-hcufes,    gardens,    if^c,  thereunto 
<^  belonging,  to  Mi\  Shn^-eld,  and  alio -all  the  ftatues,  and  all 
the  oil  and  M'ater-coioured  pictures  upon  oath,  which  be^ 
^'  longed  to  John  the  late  Duke  of  Backinghani/hire^  and  were 
in  the  houie  at  the  time  of  his  deatli,  and  to  deliver  alio, 
upon  oath,  all  the  deeds  and  v/ritinirs  to  Mr.  ShifJield ;  and 
as  to  the  plnle  which  belonged  to  the  teiiatcr  at  the  time  of 
his  death,  that  fuch  part  thereof  as  is  remaining  in  fpecie, 
^'  and  iii  the  cul'ody  of  the  defendants,  be  delivered  upon  oath 
to  fuch  perfcn  as  the  Mailer  fhall  appoint;   and  that  the 
''•fame  be  foid,  and  the  money  ariirng  by  fuch  fale  be  applied 


cc 
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man.ner  a^  the  teftator's  perfonal  eftate,  not  fpeci- 
caliy  bequeathed,  is  by  the   former  decree  dire^^ed  to  be 
applied;  and  as  to  fuch  of  the  plate  ns  is  net  ncv/ remain- 
^'  ing  in  fpecie,  the  iVtafter  w<is  to  inquire  what  part  thereof 
hath  been  converted  by  the  late  Dutchefs  of  Bucliirghamfoi^e^ 
or  the  defendants,  and  fnke  an  account  of  the  value  ot  inch 
part  of  the  plate  as  hath  been  fo  converted,  and  what  ftiall 
^'  be   coming  on  tl^e  account  for  the  plate  fo  ccnyerted,  be 
anfv/ered  by  the  exccutcrs  of  the  Dutcliefs  out  of  her  perfonal 
eftate  in  a  courle  of  adniiniftration,  and. that  the  amount  of 
9J  the  plate  fo  converted  be  a^^plicd  in  like  manner  as  is  di- 


in  tlie  Time  of  Lord  Chancellor  Hap^d^vicke. 


«^  reeled  by  the  former  decree  concerning  the  teftatoi's  per-  ^^^^q^^^^^ 

«f  fonal  eCrate  not  fpecifically  hequeathed  ,  and  as  to  all  the 
lands  in  Pimlico^  admitted  to  have  been  part  of  the  freehold 
eftate  of  John  Duke  of  Buchngkamfjire^  he  ordered  that  the 

<^  tenants  pay  the  arrears  and  growing  rents  to  the  plaintiiT, 
and  that  an  account  be  taken  of  the  rents  accrued  fmce  the 
death  of  Edmund  late  Duke  of  Eiichnghampire^  which  were 
received  by  the  Dutchefs  in  her  iife-iime,  and  what  fhall 
be  coming  on  that  account  be  paid  to  the  plaintiiF  by  her 

*^  executors  out  of  her  perfonal  eftate  in  a  courfe  of  admini- 

^Mlration  ;   his  Lordfbip  would  not  allow  any  cofts  to  the    [  291  ] 
Dutchefs's  executors,  but  directed  if  they  gave  Mr.  Sheffield 
any  unnecefTary  trouble  in  refpeft  to  his  obtaining  the  pofTef- 
fion  of  the  houfe,   ftatues  and  pi6lures,  that  Mn  Sheffield 

"  fhouid  be  at  liberty  to  apply  to  the  court  for  the  coils  of  thi§ 
fuit  to  this  time  againll  thefe  defendants." 


Warrick  verfus  Warrick  and  Knlveion,  February  II,  1 745.      \  Cafe  103, 


A 


Bill  was  brought  by  the  plantiff  againft  the  defendants,  ^or^  Hard-wuh 
for  an  account  of  the  rents  and  ^profits  of  his  father's  thi!'"^diauhe 
eftate,  and  for  pofleffion,  and  that  he  may  have  the  full  bene-  iiri.ira^:ion  ma 
fit  of  the  marriare-articies  made  on  the  marrlaee  of  his  father  f'^c^iementto 
and.r.other.  fCit-fr'^'r 

and  to  the  ufe  of 
tihe  heir  male  of 

his  body,  had  created  an  eftafre-tall  in  him,  and  that  the  plaintiff  has  not  the  legal  title  to  this  eftate  ; 
^and  if  he  had.,  not  jntitled  to  come  into  equity  for  deeds  and  writings,  till  he  had  eftablifhed  it  firft  at 
law  5  and  therefore  dilmifled  the  bill  fo  far  as  it  prays  to  fet  afide  the  mortgage,  but  lef:  him  at  liberty' 
to  Vedeem  K.  the  afiignee  of  the  mortgage. 


Thomas  Warrick  the  plaintiff's  father,  by  articles  before 
marriage,  dated  the  2Sth  of  Decemher,  IVH)  ^"^^  the  eftate 
in  queftion  limited  to  him  for  life,  and  after  his  death  to 
Honor  his  intended  wife  for  life,  and  after  her  death  to  the  ufe 
of  the  heir  male  of  Thomas  Warrick  to  he  begotten  on  the  body 
of  Honor, 

By  leafe  and  releafe  dated  the  28th  and  29th  of  December^ 
1714,  and  declared  to  he  in  part  performa'ice  of  the  faid  articles y 
the  faid  premiffes  were  conveyed  to  Thomas  for  life,  and  to 
Honor  for  life^  and  after  her  death  to  the  tife  of  the  heir  male  of 
Thomas^  hegciten  on  the  body  of  Honor, 

The  marriage  afterwards  took  efFe£l:,  and  Thomas  Warrick 
died  in  1739,  leaving  the  plaintiff  his  eldePc  fon,  who  infifts, 
that  Thomas  Warrick  was  intended  to  be  tenant  for  life  only, 
with  remainder  to  his  firft  and  every  other  fon  fucceflively  as 
tenants  in  tail,  and  that  he  is  a  purchafer  under  the  marriage- 
articles,  and  that  they  ought  to  be  conrKlered  in  the  fame  light 
as  if  they  had  been  ftriftiy  carried  into  execution. 

The  defendant  A/z^W^?;/ in  filled,  that  Thomas  Warrick  did,  in 
his  life-time,  borrow  of  Deborah  Wefilake  300/.  and  on  the  21ft 
^ni  Au^nfl  i']'^6y  conveyed  jhe  eftate  in  quciliou  to  her  and  her 

heirs. 
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CASES  Argued  and  Determined 


'w^YriT  ^*  fubjea  to  a  redemption  on  payment  of  principal  and  in- 

AR&icK,     ^q^qH^  and  that  the  reprefcntatives  of  Deborah,  in  confideration 
of  314/.  paid  to  them  by  this  defendant,  ^nd  Thomas  Warrichy 
in  confideration  of  36  /.  paid  to  him  Hkewife,  did  convey  his  in- 
tereft  and  the  equity  of  redemption  to  this  defendant  en  the  25th 
ci  OBoberj  ly^J*         ^^^^^  neither  he  nor  any  concerned  for 
him  had  any  notice  of  the  marriage -articles  or  fettlement  till 
after  the  death  of  Thomas  Warrick  5  and  infills  on  his  being  a 
purchafer  for  a  valuable  confideration. 
[  292  3       The  plaintiff's  evidence  of  notice  was,  that  Hauuhhis  was,  in 
his  life-time,  concerned  as  attorney  for  Deborah  Wejllake,  in  in- 
grofFmg  the  mortgage-deeds  from  Thomas  Warrick  to  her,  and 
that  in  the  year  1735,  he  faid  to  one  of  the  witnelTes  that  if 
Thomas  Warrick  could  not  cut  of!  the  entail  of  his  eftate  to  raife 
money,  he  muft  be  thrown  into  gaol,  and  that  he  had  feen  the 
fettlement,  and  believed  it  might  be  done  ;  and  that  he  drew 
with  his  own  hand  a  cafe  for  the  opinion  of  counfel,  and  that  he 
was  likewife  employed  as  TLtionitj  ior  Deborah  WeJIlake-,  in  in- 
groffmg  the  mortgage  dead  of  1736,  and  for  KnivetoUy  in  draw- 
ing the  alFignment  of  the  mortgage  from  Deborah  Wejlake's  re- 
prefcntatives to  Kiiiveton», 

The  value  of  the  eftate  mortgaged  was  25/.  per  annum. 
On  the  point  of  conftructive  notice  were  cited  the  cafes  of 
Tovey  vcrfus  Tove'^^  Bifcoe  verfus  Earl  of  Banbury^  i  Ch,  Cp.f, 
287,  291.  and  Whitchcock  verfus  Sedgnvick,  2  Vern,  156. 
The  articles  and  fettlement  were  both  before  marriage. 
Lord  Chancellor,  ' 
The  firft  queftion  is,  Whether  the  plaintiff  has  the  legal 
title  to  this  eftate? 

The  fecTond  queftion  is,  Whether  there  was  fufHcient  proof 
of  notice  iia  this  cafe  to  the  defendant  Kniveton  P 

As  to  the  firft,  it  is  not  abfolutely  neceffary  to  determine  it, 
but  in  the  prefent  cafe  I  rather  think  he  has  not. 

Becaufe  by  the  releafe  the  limitation  is  to  the  plaintiff's  fa- 
ther for  life,  and  to  the  ufe  of  the  heir  male  of  his  body  in  the 
fmgul-ar  number ;  fuch  a  fettlement  as  this  would  rather  create 
an  eftate-tail  in  the  father,  on  the  words  in  Co.  Litt.  22.  a, 
where  lands  were  given  to  a  man  and  to  his  wife  and  to  one 
heir  of  their  bodies,  and  to  one  heir  of  the  body  of  that  heir ; 
it  was  adjudged  to  be  an  eftate  tail  in  the  father.  I  remember 
in  the  argument  in  the  cafe  of  Trollop  verfus  Trollop  ii)^  Lord 
Chief  Juftice  Eyre  cited  it,  and  faid  it  was  a  limitation  in  tail 
by  gift,  that  my  Lord  Coke  fpoke  of ;  but  I  am  of  opinion  in  the 
prefent  cafe  that  if  the  plaintiff*  had  a  legal  eftate,  he  is  not  in- 
titled  to  come  here  for  deeds  and  writings. 

He  ought  firft  to  eftablifli  his  title  at  law,  unlefs  he  had 
ftiewn  terms  were  ftanding  out,  fo  that  he  could  not  recover  at 
law :  there  is  nothing  pretended  of  this  kind,  for  he  has  both 
articles  and  fettlement  in  his  cuftody  ;  nor  does  he  fuggeft  old 
terms  are  ftanding  out,  therefore  he  comes  too  early  for  deed^; 
and  writings,  if  this  was  the  v/hole  of  the  cafe. 


(i)  Rob,  Gavelkind,  96.  S.  C.  atUe  I  vol  412- 
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The 


m  the  Time  of  Lord  Chancellor  Hard.wickb*  ^93 

The  more  material  point,  fuppofing  the  legnl  eftate  was  In  Wabrickv. 
the  plaintiff,  is,  whether  there  be  fufficient  evidence  of  notice  ^^^^^ick. 
to  the  defendant  Kiiiveton  of  the  plaintiff's  .  right  under  the 
articles. 

I  do  not  think  there  is  fufficient  ground  to  give  relief  againft 
a  purchafer  on  the  circumftances  of  this  cafe. 

FlrJ}^  Whether  from  the  nature  of  the  articles  themfelves 
they  will  warrant  me  to  decree  the  legal  eflate  from  the 
purchafer. 

Ir  is  certainly  true  from  the  general  principles  of  this  court,  Where  by  ar- 
that  if  articles  on  marriaee  are  to  fettle  an  effatc  to  A.  for  life,  f^^es^"  cA^^e 

1  .       -  r    r      .  /-  H    ,  II-  T        f-    1       1     1       r  is  to  be  limited 

to  his  Wife  for  nie,  rcmamdcr  to  the  heir  male  or  the  body  or  to  ^.  for  life,  to 
A.  it  is  taken  here  to  be  in  flri(SI:  fettlement,  and  an  eftate  for  -his  wife  for  life^ 
life  only  in  father  and  mother;  and  if  the  fettlement  be  made  hX^'of'the'^ 
after  marriage,  it  fhall  be  re£lified  by  the  articles  before  (i).     body  of  this 

is  confidered 

here  as  an  eftate  for  life  only  In  the  father,  and  the  fetti^iment  made  after  fh^ll  be  rectified  by  tliic 
articles  before  marriage. 

The  cafe  of  Wejl  vcrfus  Errijpy^  2  P.  Wms,  349.  v/as  both 
upon  articles  and  a  fettlement  before  marriage  ;  this  was  the 
firft  cafe,  where  the  court  altered  a  fettlement,  and  made  it 
conformable  to  articles,  and  relieved  on  the  head  of  miftake,  the 
fettlement  referring  exprefsly  to  the  articles. 

But  this  was  between  the  parties  to  the  articles  and  fettle-  ^ut^though  it 
ment,  and  their  reprefentatives,  and  'iJievd  VolufitCCirSf  and  has  between  parties 
no't  been  carried  into  execution  agalnft  a  purchafer  (2).  to  the  articles 

Secondly,  As  to  the  point  of  notice,  whether  there  is  fufficient  Settlement, 

r    r        '      •     r  r-k  and  mere  vo- 

prOOt  Ot  riotice  m  fadt  t  ^  lunteers,  yet  not 

There  is  no  pretence  of  a(£l:ual  notice,  and  the  defendant  is  againft  a  pur- 
only  an  ailignee  of  ^mortgagee.  chafer. 

Mr.  John  Hawk'ms  was  agent  for  Mr.  Warrtch  the  father,  and 
the  original  mortgagee,  and  it  was  infilled  that  he  had  notice 
by  making  the  mortgage  in  1735,  and  by  reafonof  his  preparing 
a  cafe  in  which  this  fettlement  is  recited. 

Confider  it  firft  in  the  cafe  of  Mrs.  Deborah  Wejllale  the  ori- 
ginal mortgagee :  A  common  recovery  was  fuffered  in  trinity 
term  1735,  probably  to  enable  the  father  of  the  plaintiff  to 
borrow  money,  two  months  before  the  time  Mrs.  Wejllahe  lent 
her  money  ;  the  court  it  is  faid  is  to  prefume  Hawkins^  feeing 
the  fettlement  referred  to  articles,  muft  have  looked  into  the 
articles  likewife  •,  but  Mr.  Hawkins  had  notice  as  agetit  io 
Mr.  JFarricky  for  the  cafe  ftated  for  couiners  opinion  was 
only  for  Warrick,  not  for  the  mortgagee  ;  tins  is  only  con- 
ffrudive  notice  to  Mr.  Hawkins^  and  that  confequently  mufh 
create  a  conftru£t:ive  notice  to  Mrs.  WejVale  \  but  fhe  is  not 
before  the  court,  for  the  aiTignee  of  the  mortgagee  only  is  be- 

(1)  See  the  nete  to  Weft  v.  Errijey,  v.  Earlc^  Amh.  285,  Conlivcl!  w  Mack- 
2  P.  W.  35:;.  ritly    Ainb.  515.     P'ide  etiam  Gonna  V. 

\  2 )  Vide  Pozvell  V.  Price,  2  P.  ir.  5  39.    Najh,  ante  188.  noCe, 
Hart  V,  Mlddhhurjl,  fotU  377.  5enh<-^'Jc 

fore 
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Wahr  i-ck  t. 

WARRICK, 


Tfeat  notice  to 
aft'edl  a  pur- 
chafcr  fhouldbs 
confined  to  the 
fame  tr  an  fac- 
tion is  a  rule 
which  ought  to 
i>«  adhered  to- 


fore  tlie  court,  fo  that  Mr.  Kniveton  ftands  only  in  the  fecond 
degree. 

The  proof  as  to  notice  upon  the  aflignee  is  fllll  more  light ; 
one  witnefs  fwears  that  he  believes  John  Hawkins  was  coneern- 
cd  for  this  defendant,  becr-ufe  he  was  at  that  time  clerk  to 
Haivkms^  and  ingroffed  the  afiignment. 

I  take  the  cafe  to  be,  that  Hawkins  wss  concerned  on  both 
fides,  which  is  very  frequent  in  the  country. 

It  v/ould  be  a  pretty  harfii  thing  to  afFe<£l  the  lender  of  the 
^noney  with  ail  kind  of  knowledge  which  the  agent  may  have  of 
the  title  of  borrower  i  but  ftill  I  will  not  lay  it  dowai  as  a  general 
rule,  that  where  the  fame  perfon  is  concerned  for  the  mortgagor 
and  mortgagee,  that  notice  to  fuch  perfon  will  not  be  good  con- 
ilru^live  notice  to  the  mortgagee. 

But  confider  what  kind  of  notice  the  defendant  Kniieton  had  : 
Mr.  Hawkins  had  not  notice  at  the  time  of  the  alTignment,  nor 
relative  to  this  bulinefs,  but  before  j  even  before  the  original 
mortgage  :  In  the  cafe  of  Fitzgerald  verfus  Falconberg  ( i ),  it  w«s 
held,  the  notice  Ihould  be  in  the  fame  tranfadion  :  This  rule 
ought  to  be  adhered  to,  otherwife  it  would  make  purchafers 
and  mortgagees'  titles  depend  altogether  on  the  memory  of  their 
counfellors  and  agents,  and  oblige  them  to  apply  to  perfons  oi 
lefs  eminence  as  counfel,  as  not  being  fo  likely  to  have  notice 
of  former  tranfaftions. 

The  notice  here  was  clearly  arifing  from  that  cafe  flated  by 
Hawkins  at  the  requeft  of  Warrick^  in  order  to  do  fcmething 
towards  fufPcring  a  common  recovery ;  and  it  is  a  year  and  fix 
months  after  that  Knivetcn  is  to  be  affcCled  with  this  notice. 

It  is  very  probable  that  Havjkiiis  might  have  forgotten  it  in 
this  length  of  time,  or  which  is  much  more  likely,  did  not  un- 
derftand  the  rule  of  this  court,  but  took  4:he  limitation  for  &n 
dhfolule  eJlate-taiU 

It  is  true  this  court  has  given  relief  againft  perfons  who  claim 
under  the  fettlement  and  their  reprefentatives,  b«t  no  cafe  has 
gone  fo  far  as  to  relieve  againd  purchafers  ;  and  though  it  is 
true,  ignorance  of  the  law  does  not  excufe,  yet  there  is  no 
cafe,  but  where  there  are  articles  as  well  as  a  fettlement,  that 
the  court  will  conftrue  words  v/hich  create  a  legal  eflate-tail,  to 
be  carried  into  flri£l  fettlement. 


^"Hie  court  will 
3iot  conftrue 
•words  which 
make  a  legal 
eftatc  tail,  to  be 
carried  int'jftridl 
ffCtiement,  ex- 
cept in  the  cafe 
wh-  re  there  are 
aiticlci.  ab  well 
as  a  fcUlemciit. 

Where  rh  re  -^-^^^  fettlcmcnt  had  been  made  after  marriage,  it  would 

are  twocjuities,  have  been  fbronger  for  the  plaintiff  ;  but  as  Lord  Cowper  faid  in 
fu^t^oV'M.i-.  a  cafe  in  r^r;/.  where  there  are  two  equities,  he  who  has  u 
^clxr^'t^^^    fupeiior  equity  fliall  carry  it ;  and  I  am  inclined  to  think,  thae 

and  as  the  iVt- 

ilement  here  was  before  marriage,  the  defendant,  as  a  purchafcr,  has  a  fuperlor  equity. 

( I )   Fitzgib.  Ill,  S.  C,  So  Worpj  V.  Eoii  of  Scarl^oror^^b^  pnft.  392. 


as 
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m  the  Time  of  Lord  Chancellor  HAiiD\ricKE, 
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*8  the  fettlement  was  before  marriacre,  the  defcnxlant,  as  a  pur-  War  pick  v. 
chaier,  has  a  luperior  equity. 

His  Lordfhip  difmifled  the  bill  fo  far  as  it  prays  to  be  relieved 
againft  the  mortgage,  but  decreed  that  the  plaintifF  might  be  at 
liberty  to  redeem  the  dchiuhnt  Kmvetoiu 


Head  verfus  Head,  February  12,  1745.  Cafe  104. 

THE  pluintifF,  the  Lady  of  Sir  Fraticis  Head,  brought  her  S.C.  iVez.17. 
bill  a^ainPc  her  hufoand  to  eftablifh  her  feparate  mainte-  ^}'^^'  ^ 
nance,  purfiiant  to  an  agreement  for  that  purpofe,  and  moved  ^^y," 
to-day  that  600/.  fnould  be  paid  her,  being  a  year  and  half's  ■ 
arrear,  at  100/.  a  quarter,  to  maintain  her  till  the  caufe  is 
heard. 

The  foundation  for  the  motion,  is,  that  Sir  Fr'ancls  Head  m  A  hufMnd  In  as 
1740,  wrote  a  letter  to  Sir  John  Boys,  the  father  of  the  plain-  J.^-^e^'g  J^^^^f^ 
tifF,  and  in  that  letter  fays,  that  he  has  a  great  aiFe6lion  for  her;  faid,  he'did  not 
but  from  her  misfortune  not  her  fault,  and  which  neither  of  '^'^^^^    '^^^ » 
tiem  can  help,  lie  does  not  chuf^i  to  be  a  witnefs  of  her  infirmi-  i^fi"mttie"s^and 
ties,  and  during  the  time  flie  lives  with  her  father,  will  allow  therefore  during 
her  icq/,  a  quarter,  the  time  flie 

'  lived  with  her 

father,  would 

allow  her  100/.  a  quarter;  the  wife  having  brought  a  bill  for  eftabllfhlng  her  feparate  maintenance, 
moved  to  be  paid  600/.  being  a  year  and  a  half's  arrears,  to  keep  her  till  the  caufe' is  heard;  thehuf- 
fe  ind  hiving  hy  his  anfwcr  fworn,  he  was  defiroiis  of  cohabiting  with  her,  the  court  in  direfting  tor  the 
time  paft  a  fum  of  money  to  be  paid  her,  would  not  order  it  as  arrears,  but  400/.  in  grofs,  and  faid  they 
fiiould  not  diredt  it  for  the  future. 

Sir  Francis  Fiend  by  his  anfwer  to  the  bill  inGlls,  that  he  has 
tequefted  her  to  come  home  and  cohabit  with  him,  and  is  ex- 
tremely defirous  of  it. 

Before  the  anfwer  came  in,  which  was  in  July  laO:,  I^ady 
Head  upon  filing  articles  of  the  peace  againft  her  hufband,  ob- 
tained an  order  that  he  fliould  enter  into  a  recognifance  with 
fureties  for  his  good  behaviour. 

Lord  Chancellor, 

llie  two  principal  grounds  for  bills  of  this  kind,  are  an  When  th^  huf- 
agreement  for  maintenance,  or  a  trufh  for  this  purpofe  (i);  and  eJ^aJ^'f!';^^^^'' 
in*either  of  thefe  cafes  the  court  vi^ili  entertain  a  fuit  for  alimony  in  the  ecciefiaf- 
and  maintenance,  and  even  after  a  lentence  in  the  ecclerialtical  ^-^^^  c^"^'  fo", 
court  for  it,  when  the  hufDand  in  order  to  evade  it  is  going  cut  going  ouTofth^ 
of  the  kingdom,  will,  upon  a  bill  filed  by  the  wife,  grant  a  kingdom,  th.-s 
ne  exeat  regno  \  and  I  remember  a  cafe  of  Cclemore  verfus  Ccle-  ^j^J'j, 
more  {2),  before  Lord  Chancellor  il?/;^,  where  the  hufoand  had,  will  g.'ant  a 
after  a  fentencs  for  aHmony,  made  over  his  whole  eflate  lo  r.c excj!  reg;^, 
tri::tee3,  and  then  vv^ent  to  the  Weft  Indies  \  and  upon  a  bill  C  ^^9^  J 
brought  by  the  wife  againit  the  truitees,  he  dire£i:sd  them  to 
pay  her  a  coniiderable   maintenance  out  of  the  truft  eilate 
whilil  the  hulband  refided  abroad  :   As  to  IFhorwood  verfus 

(i)  Fide  poj,  550.  (2)  S.  C,  cited  cnu  z  vol  98. 


CASES  Argued  and  Determnieci 


Head-  v* 


Whornvood^  I  Ch,  Oaf,  250.  it  was  determined  during  the  ufurps- 
lion,  and  while  the  jurifdidion  of  the  ecclefiaftical  court  was 
fufpended. 

It  has  been  faid,  notwithftanding  articles  of  tfie  peace 
have  been  exhibited,  and  furety  given  by  the  hufband,  it  does 
not  follow  that  a  wife  is  juflified  in  Hving  feparate  from  her 
hufband. 

But  It  is  an  excufe  at  leafh  for  keeping  from  him  for  fome 
time,  till  their  paffions  might  be  fuppofed  to  fubfide,  and  they 
had  a  profpe£l  from  the  interpofition  of  friends  to  live  hap- 
pily together ;  and  this  in  the  prefent  cafe  v/eighs  with  me,  in 
dire£ling  for  the  time  pall  a  fum  of  money  to  be  paid  her,  but 
I  will  not  order  it  as  arrears,  but  in  a  grofs  fum  ;  for  as  the 
hufband  does  by  his  anfwer  fwear,  that  jie  is  very  defirous  of 
cohabiting  with  her,  and  that  he  has  frequently  applied  to  her 
to  come  home,  I  will  not  direct  it  for  the  future,  but  only  that 
400/.  fhall  be  paid  her  (i),  which  is  a  year's  allowance,  accords 
ing  to  the  ofFer  in  the  letter  to  Lady  Head's  father,  for  I  do  not 
think  her  intitled  to  600  /.  which  (he  prays  by  her  motion,  be- 
caufe  the  anfwer  has  been  put  in  above  half  a  year,  in  which 
he  offers  to  cohabit  with  her. 

This  is  not  making  a  decree,  as  has  been  faid,  before  ,  the 
hearing,  but  only  doing  what  the  hufband  himfelf  is  obliged 
to  do,  maintain  the  wife  till  the  caufe  is  heard  upon  the  me- 
and  what  I  fay  now  is  abftratled  entirely  from  any 


nts 


After  a  decree 
for  a  feparate 
maintenance,  if 
a  hufband  ofters 
to  cohabit  with 
his  wife,  the 
court  have  refuf- 
cd  to  continue  it. 


decree  the  court  may  think  proper  to  make,  if  there  fhould 
not  then  appear  to  be  a  foundation  for  the  agreement  fet  up 
by  the  bill. 

There  are  inflances  where,  notwithflanding  an  abfolute  decree 
for  a  feparate  maintenance,  yet  afterwards  upon  the  circumflance 
of  the  hufband's  confenting  to  cohabit  with  her,  and  promifing 
to  ufe  her  kindly,  the  court  have  refufed  to  continue  the  fcpa* 
rate  maintenance. 

(1)  Reg,  Lib,  A,  1745.  fol.  164. 


Cafe  105  ^^^fi  ^^^^  ^fi^^  Hilary  Ttrtriy  Fehruatj  ix)i  i']AS' 

Afir  the  plain-  TT  HE  Marquls  of  Powis  (after  the  plaintifF  at  law  had 
tiff  at  law  had  JL  obtained  judgment  againft  him,  and  an  award  of  exe- 
obtainedjudg-  ^ution  UDon  the  [cite  facias,  to  revive  the  judgment)  obtained  an 
and  an  award  of  mjundiou  m  this  court,  upon  the  common  terms  ot  givmg  a 
execution  on  the  relcafc  of  crrcrs. 

Jc'ire  facias  to  re- 
vive a  judgment;  '     ,  r  \  •  ' 
P.  obtain*,  an  injun£lIon  on  the  common  term  of  giving  a  releafe  of  errors,  and  afterwards  brings  a  writ 
of  erwr  in  the  £xcheqticr-chamber  j  this  is  a  breach  of  the  order,  and  a  contem^^t  of  the  court. 

My  Lord  Powis  has  brought  a  writ  of  error  in  the  exche- 
quer-chamber upon  the  fcire  facias  ;  and  the  defendant  in  error, 
has  pleaded  the  releafe  of  errors  given  by  the  plaintifF  in  error, 
and  has  likewife  moved  in  this  court  againft  Lord  Fonuis  for  a 

con- 
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contempt,  in  difobeying  the  order  of  the  court  for  releafe  of 
errors. 

The  queftion  is,  Whether  the  releafe  of  errors  fha'il  be  con- 
fined to  the  original  judgment,  or  whether  it  fnall  be  extended  to 
errors  in  the  award  of  execution  on  tlic  f  ire  facias. 

Lord  Chancellor, 

I  am  of  opinion,  that  if  it  had  been  given  immediately  after  ^^^^''^  V^^?^*^ 
judgment  entered  and  before  the  fcire  facias  was  taken  out,  the  Lmediateif  If- 
words  in  the  common  form  of  releafe  of  errors  relating  to  ter judgment 
time  paft,  as  had  done  and  fuffered,  muft  be  confined  to  fuch  an<i 

J  ^        '  IT-'  bciore  the/are 

adions  or  judgment  as  are  already  accrued,  and  brmging  a  fadas  taken 
writ  of  error  upon  an  award  of  execution  on  a  fcire  facias  to  out,  the  words 
revive  that  judgment,  would  not  be  a  breach  of  the  order  and  a  _^„^;^,^7nthf 

contempt  of  the  court.  releafe,  muft  be 

confined  to  fucli 

actions,  &c.  as  are  already  accrued,  and  bringing  a  writ  of  error  on  the  fcire  facias  would  not 
ibe  a  contempt  of  the  court. 

But,  in  the  prefent  cafe,  as  the  releafe  of  errors  is  after  the 
award  of  execution  on  the  fcire  facias,  there  are  words  in  the  re- 
leafe, as  ivarrant^  procefs^  bfc .  that  will  extend  to  make  it  a  re- 
leafe of  errors  upon  the  award,  of  execution. 

In  the  cafe  in  i  Afod.  79.  Lord  Hale  was  of  opinion,  a  writ  After  the  exche- 
of  error  would  lie  in  the  exchequer-chamber  of  a  judf^ment  s^'^er-chamber 

».  .  -  have  affirmed 

on  a  fare  Jacms,   grounded  upon  a  judgment  m  one  of  the  thefiriijudg- 
aftions  mentioned  in  2*]  Eliz.  c,  8.  becaufe  it  is  in  effect  a  ment,  they  hav« 
piece  or  parcel  of  one  of  the  anions  therein  mentioned ;  but  "n/^'^^rj" 
in  the  cafe  of  Hartop  verfus  Holt^  5  Mod,  229.  the  court  were  error  brought 
of  opinion,  the  defign  of  this  a£i:  of  parliament  was  to  give  a  tbere  upon  the 
writ  of  error  upon  the  merits  of  the  cafe ;  but  here  the  right  tlTn  wouiT  be  ° 
is  determined,  and  the  writ  of  error  is  brought  upon  the  no  fu^erfedeas, 
award  of  execution,  fo  that  the  exchequer-chamber  have  no  [  29}^' J 
authority  after  they  have  affirmed  the  firil  judgment,  therefore 
the  writ  of  error  is  no  fuperfedeas  (i). 

In  confideration  of  this  releafe  being  as  long  ago  as  173 1,  I  The  releafe  be- 
will  not  confider  the  breach  of  the  order  as  a  contempt  of  the  ing  in  1731, 
court,  but  direa  that  the  Marquis  oi  Powis's  proceedinrjs  on  ^^^^  court  would 

1  •      r  n      1  1  1  1  ^  notconfider  It 

the  writ  of  error  Ihould  be  Itaycd.  as  a  contempt, 

but  direded 

only  the  proceedings  on  the  writ  of  error  fliould  be  ftayed» 
(j)  nde  Loyd  V.  Shtt,  Dougi.  350. 


Min  verfus  Pigcf,  March  3,  1745.  Cafe  iq5, 

H  E  bill  was  brought  for  tithes  in  kind  of  the  manor  of  ^^^^"^^"^  ^^'"^ 
DodefJjall  in  the  parifh  of  ^minton.  Z^'lL  LTor  k- 

felf  in  Queen 

Zlizabeth^^  time,  was  thought  too  rank,  and  confequently  could  not  be  time  out  of  mind. 


The 


ments  in  lituof 
tidies 


29S  CASES  Argted  and  Determined 

Ekin  v.         The  defendant  infills  upon  a  modus  of  48/.  in  lieu  of*  at! 
tithes  for  that  manor. 

The  piaintifF's  counfel  infifbed  it  was  too  rank,  for  the  whole 
redory  was  worth  but  33  /.  a  year  in  Hen.  the  8th's  time,  and 
the  wholg  demefne  lands  of  that  manor  in  Qu^een  Elizabeth'*^ 
time,  were  worth  but  L  pei-  ami.  fo  that  the  modus  was  full 
as  much  as  the  manor  itfelf. 

Mr,  Mills.^  for  the  defendant,  cited  Chapman  verfus  Moiifon^ 
1  P.  Wms.  565, 

The  plaintiff  proved  as  exhibits  the  value  of  the  firft  fruits 
from  a  return  made  by  the  augmentation-officCj  and  for  the 
value  of  the  manor  an  inqu'ifition  pojl  mortem. 
Lord  Chancellor, 
There  muft  be       There  is  no  perfon  more  unv/illing  than  I  am  to  fet  afide  fuch 
[awu  oi°wh1df  P^y^i^ents  in  lieu  of  tithes,  but  there  muft  be  fome  ground  of 
toiupport  pay-    l,aw  upon  which  to  fupport  fuch  paym.ent. 

The  firft  obje6lion  was  .  of  its  being  too  rank  a  modus,  and 
confequeiitly-  could  not  be  time  out  of  mind,  for  the  manor  is 
now  but  80/. /'iT  ri7Z72//«2,  and  according  to  the  natural  improve- 
ment of  lands  from  Hen.  the  8^th's  time,  it  ought  to  have  been 
ten  times  as  much,  on  account  of  money  fmking  in  its  value, 
and  lands  riling  in  theirs. 

T"'he  returns  from  the  firfL-fruits  office,  and  the  inqulfition 
pofi  mortem^  though  they  are  not  conclufive  evidence,  yet  fuf- 
ficient  upon  the  circumftances  of  this  cafe,  becaufe  the  defend- 
ant has  not  produced  any  evidence  to  contradi£l  it. 
This  is  a  mere        *  Taking  all  tlie  evidence  tcgetherj  this  appears  to  be  nothing 
perional  pay-     more  than  a  coniDofition  upon  ri/rtement,  which  parfons  have 

ment  upon  a         r  i       •        i  •      r'         rr         -  ■  •  i     •  i 

comooiftion,  lubmitted  to  m  lucceliion  trcm,  time  to  tune,  and  is  merely  a 

iubmitted  to  by  perfoual  payment,  not  a  compofition  real,  which  is  fome  cliarge 

fuccemeT^  f!om  g'^^'^'^  ^o  a  parfon  upon  lands,  under  a  deed  to  which  him- 

time  to  time,  felf,  the  patron,  ^nd  ordinary  arc  parties,  and  of  a  different 

and  differs f\-om  nature  from  this. 

a  cornpoficion 
reai,  whicli  is 

«i  ch.ifge  upon  lands  under  a  deed  to  vvliich  himfelfy  the  patron,  and  ordinary  are  partlis. 

[  ?.99  ]       The  plaintiff  therefore   mufi:  have  a  decree  for  tithes  in 
kind  (i). 

(1)  Re^.lii\A.  1745.  fol.  275. 


Cafe  107.     Andvovln  and  Oilers  verfus  Toull^-nc  ami  Ctl>:rs,  Anarch  7* 


.9.  P.  being  dead  "I\  R .  Ht'firy  Pmuhvc^  -a  T:  cnch  will,  after  giving  par-* 
in  the  tcihuor'.  J^yj^  ^-  j.^^.  y^^^.^^  f  :vs/ ^'  /:  s  to  all  the  rcd  of  Other 
is  jfiveri  toher     "  goods,  movcabic  and  n-iiinoveabie,  ac,tiens,  credits  and  otner 

is  lapfedle- 

gac),  and  the  executor  being  a  truftee  only,  it  mu-ft  be  divic^.c^d  ;icroi  »lins  to  the  ftatut'J  «f  diftribations 
■  wo  -hirds  to  tlie  tcrtator's  two  fillers,  and  tl>e  remiiain^  thud  ol  thii  third  to  -S'.  P.  tlie  only  child  of 
tke  lbii:aLor''&  broiber. 

I  effeas 
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efPe^ls,  which  he  fhall  leave  behind  him,  whether  in  this  ^^^^ovjj^  v. 
^'  country,  or  in  Eng/andy  nothing  excepted  qr  referved,  the 
faid  teftator  hath  named,  inftituted  and  eflablifhed  for  his 
only  and  univerfal  heirefles  Mrs.  Sufa/j  PoilblaTic  his  Tifter  for 
one  third,  and  Mrs,  Mary  Poilblanc^  widow  of  the  late  Johji 
Eliriy  his  fifl  er  alfo,  for  one  third,  and  in  cafe  of  her  deceafe  be- 
fore  him,  her  children,  or  defcendants  by  reprefentation,  in 
*  her  room  or  place,  for  them  to  difpofe  cf  freely  at  their  good 
pleafure,  and  as  efFe^ls  belonging  to  them  ;  and  as  to  the  lafl  * 
remaining   third  of  all  his  faid  efFe6fs,   the  teflator  wills 
and  intends,  that  the  amount  of  that  fhall  remain  entire 
in  the  hands,  power  and  diretlion  of  his  faid  elder  fifter 
**  Mrs.  Sufan  Fodhiancy  for  her  to  enjoy  the  profits  and  interefb 
thereof  during  her  life,  and  after  her  death,  the  capital  of  the 
**  laft  third  of  his  efre£fs  fhall  be  inherited  by  the  child  or  child- 
ren  of  Mr.  John  Poilblanc  his  brother,  that  llvall  be  out  of  the 
"  kingdom  of  France  at  the  time  of  the  death  of  his  fifter  Mrs. 
Sufan  Foilhlancy  which  faid  child  or  children  of  his  faid  brother, 
which  fnall  be  out  of  the  kingdom  at  the  time  of  the  death  of 
*^  his  faid  fifler,  he  inditutes  for  his  heirs,  or  heir,  in  the  pro- 
perty  of  the  faid  remaining  third,  and  the  capital,  wherefoever 
it  be,  to  take  and  difpofe  of  in  that  cafe,  at  their  good  pleafure, 
as  their  own  proper  goods. 

"  And  laftly,  that  his  prefent  teftament  may  be  v/ell  execut- 
ed,  the  teftator  hath  named  and  appointed  for  his  executor 
thereof  Mr.  Lewis  La  Conde  of  Londony  merchant,  his  friend, 
*^  giving  him  in  that  quality  all  and  as  full  povv^er  and  authority  as 
can  be  given  to  a  teftamentary  executor." 

Mrs.  ^ufan  FGilblanc  di-^'mg  in  the  teftator*s  life -time,  the  plain-    f  300  ] 
tiffs,  who  are  the  fillers  of  the  teftator,  and  his  next  of  kin,  have 
brought  their  bill  to  have  fo  much  as  was  devifed  to  her  under 
the  will  diftributed,  it  being  a  lapfed  legacy. 

The  defendant,  the  executor,  infills,  that  he  is  intitled  to  it 
both  in  law  and  equity,  qurfi  excutor. 

Mr.  Attorney  General,  counfel  for  the  plaintiffs,  to  fhew  that 
where  a  legacy  is  lapfed,  the  next  of  kin  fhall  have  it,  and  not 
the  executor,  cited  Page  verfus  Page^  before  Lord  Chancellor 
Kingy  2  P.  Wms*  489.  and  Powell  verfus  Oweuy  1738,  before 
Lord  Hardwicke, 

Mr.  Sambourne,  of  the  fame  fide,  cited  Bagwell  verfus  Dry, 
I  P,  Wms»  700. 

Lord  Chancellor, 

What  we  call  executor  and  refiduary  legatee  is,  in  the  civil  Executor  and 
law,  u?uverfal  helry  and  thefe  words,  by  that  law,  would  have  ^^^^^'^^*j."]alv^? ^ 
intitled  the  fillers,  as  being  made  univerfal  heirs,  of  iUl  his  goods  what  the  civil' 
and  chattels,  to  have  proved  the  will,  if  no  executor  had  been  law  calls  «/;i<^^r- 
i:ppointed,  which  is  the  llrength  of  the  cafe,  and  makes  a  very  {^1  fiften^being 
plain  one  for  the  pfaintiffs.  fo  made  would" 

have  been  inii 

tied  to  prove  the  will,  if  no  executor  had  been  appointed. 

Vol.  IIL  T  It 


CASES  Argued  and  Determined 


L  A  N  C  . 


;o  an  exe- 


A^'BRovINy,      Jt  is  certain  where  an  executor  is  named  in  a  will,  and  no- 
tiling  more  is  faid,  he  is  at  law  intlded,  and  in  this  court,  to 
the  refidue ;  but  if  a  legacy  is  given  him,  which  (liews'he  fhould 
vvh-ch     not  take  the  whole,  as  he  has  a  part  of  the  eltate,  the  next  of 
" !ke  ttr^'^  '^'^'^      ^^^^  tefcatpr  Ihali"  be '  entitled  to  have  it  diftributed  upon 
£  as  he  has   the  foot  .of  the  fcatute  of  diftributions. 

.  ..L  -  th.e  nextof  Idn  n>«ll  be  entkled  to  have  it  diftributed  (i), 

it  is  the  ground  too  of  all  the  cafes,  of  excluding  the  executor, 
that  he  is  only  namfed  for  the  fake  of  executing  the  will,  and  to 
have  the  trouble,  and  not  ^ny  benefit. 

If  an  executor  is  confidered  as  a  truflee  by  conftru6lion  and 
inference,  where  a  fpecial  or  general  legacy  is  given,  much  more, 
where  the  teltator  declares  him  to  be  a  truftee  (2). 
[  301  ,1  The  gafe  of  Bagwell  verfus  Dry^in  i  P.  Wms,  is  exprefsly  in 
point,  and  therefore  brings  it  to  that  quefllon,  whether  the  no- 
minating him  executor  is  not  nominating  him. in  trull.  * 

It  is  true,  the  fifters  take  it  in  thirds,  but  if  he  had  done  no 
more,  as  he  has  named  them  univerfal  heirs,  they  would  have 
been  intitled  to  the  probate  of  the  will. 
fJccrcs  tcH.Tmcu-  For  thf  proper  term  in  the  civil  law,  as  to  goods,  is,  hares 
*^''"!d«  'the  term  t'(fla^'ientnniis ^  and  executor  is  a  barbarous"  term  unknown  to 
in  rhe  civil  Lav,  that  law,  therefore,  a  perfon  named  as  mnverfal  heir,  in  a  will, 
nnd  execu'-or  a  in  my  oplniou,  would  have  a  riglit  to  go  to  the  ecclefiaflical 
V:^^^^-f^^^''^-  ^oun  ior  the  probate. 

^ptiiail^v^.  Thereiore,  by  naming  othcT  ipcrfons  U7?7v^rfa/  heir?,  he  has  di- 

vided the  authority  from  the  intereft,  quoad  the  execidor. 

What  is  the  meaning  of  this  ?  Why,  naming  him  is  nothing 
but  as  an  inflrument,  and  to  give  him  barely  the  authority  of  an 
executor,  without  any  interelt,  and  the  facls  explain  it ;  for,  as 
the  nfters  lived  abroad,  the  teftator  found  it  necelTary  to  veft  the 
authiority  in  fomebody  in  Engla?id ;  for  what  ?  Why,  merely  foy 
the  purpofe  of  executing  his  will  here. 

Mr.  Broiun^s  objedlion  was,  that  though  he  has  named  them 
y?iiverfnl  hcirsy  yet  he  has  named  them  fo  in  thirds  only  ;  and 
being  tenants  in  common  it  could  not  furvive  to  the  other  two, 
and  therefore  the  executor  by  general  right  is  intitled. 

To  be  fure,  the  law  of  England  is  fo,  but  as  the  executor, 
by  the  words  of  this  vvill,  is  clearly  only  an  inrirumcnt,  he  can 
(ake  nothing  L^cii'^ficially,  and  th.erefpve  it  goes  to  the  next  of 
kin. 

His  Lordfiup  decreed,  that  Suf}'?!  Pollhlanc  being  dead  in  the 
t^Jlator's  liie-time,  it  is  a  lapied  legacy  as  to  her,  and  m.uft  be 
divitled  a.ccorM  - 1  :  ■  tlie  Itatute  of  diflributioris  (the  executor  be* 
ing  onJy  a  tii.^  i<-Eia,  tvro  riilrds  thereof  to  the  plain- 

(1)  Grayurm  y.  I'Tuh,  ante  2  vol.  )8.  (2)  See  Mr,  Cox's  ^oXo.     FarringtonV ^ 

Kn^rhtley,  i.  P.  W.  S^o. 

*  One  Jsvif-'s         ir.rrlas  of  \v<  ncrjV'nal  fii;te  tvo  four  equally,  and  leaves  y. 
Cx^'cutci:  in  truil^  oiu'  oi"  'he  t»iur  dic5  in  liie^  lirl:  ct  :!ie  tmraun- ;  liis  ihare,  as  to  la 
mucli  ot"  J;c  tcilutui' ,  '..fl.ac  unaiipoied  of  by  'ois  wiil,  Hiail      .--A<irui;ig  to  the  rtatute  ot 
^idribution,  and  jk.'l  tuiiic  ciccj^ucur,  he  Leiu^  a  luru  ivulUc  lor  the  y„X!;ot  Bag- 
^vcU  vcrlus  Drj,  I  r,  iy'iiii,  "joo. 

I  tllTl 


!n  the  Time  of  Lord  Chancellor  Hardwickk.  30 

tiffs  (1 ),  tcjlators  tiuojifiers,  and  the  remaining  third  of  this  third  Androvi:.-  v. 
to  tlie  defendant  Suijfafi  Pollblanc,  one  of  the  children  of  John  o^^^-^^^- 
F:?//Z'/^/;r,  the  teftator's  brother  (2). 

( i)  Who  were  the  two  children  of  the       (2)  Reg.  Lib.  A.  1745.  fol.  283. 
telliitor's  filler  Mury  Pollblanc, 


JJion  Aflo?i,     The  third  Seal  after  Hilary  Terifif  1 745.      Cafe  fo8. 

A Motion  Vas  made  on  behalf  of  Harvey  AJlon  a-ainft  Lady  hert"r/n-fof 
AJlon^  to  deliver  up  one  part  of  a  marriage  fei  tlemenr,  a  marriage  fet- 
Ihe  admitting  flie  had  two;  and  that  in  the  fettlement  Harvey  tiementia  her 
AJlofi'^  wife  is  in  the  remainder.  co'the'^ 

poflTeffiou  of  the 

iiufijand's  as  his  executor,  ordered  to  be  produced  before  the  clerk  in  court,  but  would  not,  upoji  mo- 
tion, dlre£l  it  to  be  delivered  up,  it  being  the  very  end  of  the  bill. 

She  had  her  own  part  in  her  own  cuflody,  and  came  into 
the  poflefHon  of  her  hufliand's,  as  his  executor,  and  indorfed  with 
his  hand,  this  is  iny  part  of^he  fettlement. 

Lord  Chancellor,  ^ 

I  will  order  it  to  be  produced  before  the  clerk  in  com't,  but 
cannot,  upon  motion,  diredt  it  to  be  delivered  up,  becaufe  this 
.  is  the  very  end  of  the  bill. 

It  is  like  the  cafe  of  a  purchafer,  who,  if  he  denies  notice,  ^  purchafer,  if 
need  only  fet  forth  the  purchafc  deed ;  but  may  plead  his  pur-  needTnYyTe^t"^ 
chafe  in  bar  to  the  difcovery  of  the  title  deeds  ;  for  a  purchafer  forth  the  pur- 
may,  fubfequent  to  his  purchafe,  have  found  out  a  defeCl  in  '^^^^^^  his^'^ur^"" 
his  tide,  and  if  he  fliould  produce  title  deeds,  they  might  make  cktieinb-rto 
ufe  of  them  to  overturn  his  title  at  law.  '^l^e  difcovery  of 

There  is  no  occauon  io  otTer  to  confirm  her  title  to  the  join-  '^^^  ^i'^^'^  «^^eds. 
ture  (i),  for  they  both  ckiini  under  the  fame  deed,  and  becaufe 
it  muft  appear  what  their  title  is,  before  it  can  be  confirmed,  but  , 
that  will  not  extend  to  a  precedent  title  deed,  where  the  perfon 
had  a  precedent  eltate- tail. 

A  jointrefs  ouglit  to  produce  her  jointure  deed,  and  a  purcha-  Ajolntrefs,  or  a 
fer  his  purchafe  deed,  that  it  maybe  fcen  whether  the  lands  they  ^^^\ghc 

,   ,         ^  ^    to  produce  tfieii- 

claim  are  compriled  m  their  deeds.  deed.,  to  ice  if 

the  land  stbey  ciaim  are  conij  riled  therein, 
(i)  V'uk  ChamhrUin  v.  Knapp^  ante  i  vol  52.  and  the  cafes  cited  in  note  diere. 


T  % 


3^3 


CASES  Argued  and  Determined 


Cafe  I  op.     Hanhey  \ti£\xs  Simp/on^  March,  i^^  \^ 3^^.    In  the  Paper  of  Phm 

and  Demurrers » 


Lord  Chancellor, 

WH  E  R  E  a  bill  is  brought  to  Impeach  an  account,  and 
the  defendant  pleads  a Jlated acfou77t,  it  is  not  necefiary  in 
hutci  arges'  the    cvcry  cafc  that  the  account  fhoiild  be  annexed  by  way  of  fchedule 

plain  iif  has  no     *ts.  i'Ufy  0*^/",.,^,-    f^v  :^    r.,£C„:  j.         ^.r.  •.    1  r  • 


V/here  a  bill  not 
only  impeaches 
an  accoun 


cotT  efirt  "If  anfwer,  for  the  plea  is  fufficient  in  cafe  it  be  a  fair  ac^ 

theuefendanV  count,  between  the  parties;  but,  in  the  prefent  cafe,  the  bili 
pleads  a  Aa:ed  not  only  impeaches  the  account,  but  charges  the  plaintiff  has  no 
S'anne^x  it  to  ^^"^"^^^m"^^  «f  t^^e  account,  and  prays  it  may  be  fet  forth. 

his  anfwer. 

The  defendant  pleads  a  ftated  account,  without  annexing  it 
to  his  anfwer,  fo  that  if  there  were  errors  upon  the  face  of  it, 
the  plaintiff  cculd  have  no  opportunity  of  pointing  them  out  5 
and  for  this  reafo  1,  he  ordered  the  defendant's  plea  to  ftand  for 
an  anfwer,  wiih  liberty  to  except  { i). 

(l)  See  Dawfon  v.  Daivfon,  ante  I  vol.  I.  note  I. 


Cafe  no.  Hildyard  vtxiv^z  Crejfy^  March  15,  1745, 

The  original  bill  r*!^  H  E  defendant  pleaded  a  fine  and  non-claim  to  a  bil| 
tt-nughr  ror         |     broup'ht  by  an  heir  at  lav/,  for  difcovery  whether  the  de-^ 

difcoveryo3ily,  o  ,  i     i,  ri  - 

the  amended  bill  fcudaHt  was  a  purcnaier  lor  valuable  conhderation. , 

prays  relief  j  the-  * 

anlvver  to  this  is  to  be  confidered  as  a  part  cf  the  anf^A^er  to  the  original  bill  as  much  as  if  ingrciTed  in 
tlie  fame  parchment,  and  a  part  cf  the  fame  record. 

The  plaintiff  came  of  age  in  JDecemher  1734,  and  brought  his 
bill  of  difcovery  the  June  before;  he  amended  the  bill  feveral 
times,  but  did  not  till  1745,  amend,  and  pray  relief. 

Mr.  6>fy^j/ levied  the  fine  in  1738,  and  all  the  deeds  were  in 
the  hands  of  this  defendant,  as  attorney  to  the  plaintiff. 

Lord  Chancellor, 

When  the  defendant  put  in  an  anfwer  to  the  amended  bill 
which  prayed  relief,  he  could  not  put  in  a  complete  anfwer  over 
again,  but  only  refer  to  the  former  anfwer ,  for  if  he  had 
done  other v/ife,  it  v/ould  have  been  referred  for  impertinence ; 
and  therefore  this  lafi:  anfwer  is  to  be  confidered  as  a  part  of  the 
anfwer  to  the  original  bill  for  difcovery,  as  much  as  if  it  had 
been  engroffed  in  the  fame  parchment,  and  a  part  of  the  fame 
record. 

If,  at  the  hearing  of  this  caufe,  the  defendant  fliould  not  have 
fupported  his  plea  by  the  anfwer,  the  plaintiff  may  counterprove 
by  reading  any  part  of  that  anfwer,  and  by  that  means  overturn 
the  plea. 

[  304  ]  Does  it  not  equally  hold  at  the  time  of  arguing  the  plea  ?  that 
the  plaintiff  may  couuierprove  by  reading  a  paffage  out  of  the 
defendant's  anfvv'er,  to  fhew  he  had  not  fufficiently  fupported  his 
plea. 

Upon 


in.  the  Time  of  Lord  Chancellor  Hardwicke, 


Upon  reading  the  paflages  out  of  the  anfwcr,  Lord  Chancel-  Hildyard  v. 
lor  was*of  opinion,  he  had  not  made  a  complete  anfwcr  to  CRtssy. 
the  difcovery,  and  therefore,  not  having  properly  fupported  his 
plea,  he  ordered  the  plea  to  itand  for  an  anfwer  only,  v/uh 
liberty  to  except. 


Hard'inghamYtx'im  Nkholls^  March  15,  I745«  Cafe  iii, 

A Bill  was  brought  to  be  let  into  the  pofleflion  of  an  eflate,  Toa'olllfor 
the  defendant  pleaded  a  purchafe  for  a  valuable  confider-  p  ffe/Tion,  a 
ation,  and  that  the  money  was  paid,  or  is  bona  fide  Jeciired  to  he  ^^'{^^^^[^ 

paid*  fideraiion  is 

pleaded,  and 

that  the  money  is  bona  fde  fecured  to  be  paid,  being  only  fecured,  may  never  be  paid,  and  the 
plea  therefore  ever-ruled. 

The  h€t  Is,  that  the  confideration  money  was  never  paid, 
but  only  fecured  to  be  paid. 
Lord  Chancellor, 

The  defendant  has  not  paid  the.  money  yet,  and  therefore,  as 
he  has  notice  now  of  the  plaintiff's  title,  the  money  he  has  only 
fecured  to  be  paid,  may  never  be  paid,  and  confequently  the  plea 
mufl  be  over-ruled  (i  j. 

(i)  Vide  Fitzgerald  V.  Burh,  ante  2  V^)I.  397.    Story  v.   Lord  Wind/or 3  ante 
2  vol.  630. 


Smith  verfus  Smithy  in  the  Caiife  "Petitions^  March  24,  I745^»       Cafe  112* 

A Petition  was  preferred  by  Mrs.  Smithy  on  behalf  of  her  A  modier  petl- 
daughter  Mifs  Smith,  devifee  of  a  very  large  real  eflate  ^^^,^^^'^1^^^^^' 
under  her  father's  will  (i),  againfl  Mr.  Barry ,  fourth  fon  of  reSnTd'kom 
Lord  Barrimore,  that  the  court  may  reftrain  him  from  marrying  marrying  her 
her  daughter,  being  an  infant,  and  a  ward  of  this  court,  or  to  ^,^^^^JJ^' 
make  fuch  other  order  as  his  Lordfhip  fhall  think  fit.  ward  of  this 

court ;  ordered, 

as  he  is  lilccwife  an  infant,  that  his  guardian  fhall  not  permit  him  to  marry  the  young  lady,  without 
th«  leave  of  the  court  (a). 

Lord  Chancellor, 

This  care  of  infants  has  been  exercifed  by  the  court  in  dif- 
ferent degrees  and  inftances. 

Upon  the  cefTure  of  the  court  of  wards,  the  care  ,of  the  go-  The  care  of  In- 
vernment  of  infants  reverted  to  this  court,  to  whom  it  origi-  [^J'^.^y^^to^^'^thj 
nally  belonged,  and  in  refpedl  of  lunaticks;,  ideots,  and  infants,  ceiTureofthe 

court  of  wards. 

(l)  yii^s  Smith  was  intitled  to  this  {z)  Fide  Lady  Catherine  Annejley^s 
eflate  under  a  fettlement  ;  fubjed  to  a  cafe,  cited  2  P,  TV.  112,  Lcrd  Ray- 
provifo  reftraining  her  from  marrying  fKo?:d^s  cafe,  Ca.  t£?np.  Talh.  58.  Beard 
without  her  mother's  confent.  v.  Traven  1  V\f.  313. 

T  3  the 


3^5 


C  A  S  £  S  Argued  atul  Detcrmmeci 


Smith        the  king  is  bound  to  take  care  of  them    It  is  not  a  profrtahk 
Smith,      jurifdidion  of  the  crown,  but  for  the  benefit  of  infanKB  them- 
felvcs,  who  muil  have  feme  common  parent. 
Exereifed  fome-      This  iurifdl£tion  is  exercifed  by  way  of  punifliment,  fome-» 

times  by  way  of     .  -    ,        ,  ,  \  .  r  •  r 

puniilimcnt  on  tuTies  on  UK^h  as  have  done  any  att  to  the  prejudice  of  mfants  j 

fach  as  have  and  Hkcwife  more  ufefull}^  exercifed  to  reflrain  perfons  from  ^o- 

thTprXdtcrof  ^"g^"y  ^-^"^g  to  difparage  infants/ where  the  act  has  not  yet 

iufaiits^  hut  been  completed. 

m')re  ufefully  to 

relirain  ^erions  from  deiiig  an  acl  to  difparage  thera  where  It  has  not  yet  been  completed. 

The  perfon  againfl:  whom  this  petition  is  prayed,  has  not  in  re- 
fpe^L  of  family  and  quality  difparaged  her  but  then  there  is  ano- 
ther obje£lion  arifes,  from  a  great  inequality  of  portion  and  for- 
tune between  this  young  lady  and  Mr.  i^^rrj.- 

Though  this  is  not  the  material  ingredient  in  the  happinefs 
of  the  married  life,  yet  parents  always  take  care  that  fuch  pro- 
\  vifion  fliall  be  made  of  this  kind,  As  will  enable  infants  to  live 

in  the  world  fuitable  to  that  rank  to  which  their  birth  intitles 

If  h  M.ft    t  ^^■^^^"'^* 

whomirbre-  "^^^^  crowu  therefore  ac^s  by  way  of  analogy  to  the  care  and 
i^ried  to  fee  prudcncc  of  the  natural  parent,  and  for  this  reafon,  when  in- 
'^^^^Td""^*^"*^  fants  under  the  care  of  this  court  are  upon  a  treaty  of  marriage, 
proper^  reports  the  court  rsfers  it  to  a  Mailer  to  fee,  whether  the  fettlement  pro- 
k  improper,  the  poled  is  proper  ?  ii  improper,  the  court  will  not  give  the  infant 
Siv"J'thein?a'nV   l^avc  to  marry. 

i five  to  marry.  As  the  .court  has  then,  by  great  variety  of  orders,  exercifed 
this  authority,  it  brings  on  the  prefent  quePcion,  whether  this 
is  a  cafe  fit  for  the  court  to  interfere  in  ? 

The  addrefles  of  Mr.  Barry  have  been  carried  on  very  improper- 
ly, begun  when  the  lady  was  very  young,  and  even  in  the  life- 
time of  her  father  :  Complaints  made  by  the  father  to  Lord  i?ar- 
riniore  of  his  ion's  behaviour,  Lord  Barrinwre^  by  a  letter  to  Mr. 
Smithy  pyornlfes  his  fon  fliall  never  attempt  an  addrefs  of  this 
kind  for  the  future. 

The  father  is  dead,  but  has  appointed  teftamentary  guardians 
to  his  daughters,  and  given  this  lady  and  her  lifter  the  inheri- 
tance of  8000/.  a  year,  upon  condition,  if  they  marry  under  age, 
that  it  mufl  be  v/itii  confent  of  their  mother,  and  the  tellamen- 
tary  guardians  fo  tliat  the  father  has  not  only  intruded  them 
with  the  common  care  as  guardians,  but  has  fliewn'his  intention 
and  delirc  tliev  ihould  be  corikiked  on  maxriage,  and  a  previous 
Conf^-nt  trom  ihern  obtained,' 
[  ]  Notwithllanding  Lord  Biu'riniord's  letter  to  Mr.  Smith,  the 
young  lady  frequently  m.etMr.  Barry  at  Lord  ^r^;77;/7or/s  houle, 
and  many  melliigcs  from  Mr.  Bnn-y  v/cre  carried  by  Lord  Bar*' 
nmor^^  fcrvan  s  to  the  young  L.tdyj  and  the  fvi6ls  are  not  con- 
tradicted by  INlr.  Barryy  or  Lord  or  Lady  Barrimorc  \  fo  that  it 
appears  uucoiiLvovcrted  that  tins  was  dilauproved  bi  by  her  ia- 
ther  in  his  life  rime,  and  dlfipprovc;'  of  by  Lord  Bam  more  [Ike- 
•  wife",  and  yet  Cuvzc  her  farlier^s  dcaih  tliis  aifalr  ]r<is  been  taken 
up  aiid  jur^icd  on  by  Lord  Barrinrjre^  and  not  one  of  the  circuni- 

il  ail  CCS 


tn  the  Time  of  Lord  Chancellor  Hard-^ticke* 


ftances  charged  by  the  affidavit  of  Pfc.  Smkh  and  others  In  fup-^      Smith  y. 
port  of  the  petition  denied  by  Mr.  Barry,  or  Lord  or  Lady  Bar-  mith^ 
rimore.    *  ^ 

The  firfl:  prayer  of  the  petition  Is  for  an  order  on  Mr.  Barry 
not  to  marry  the  young  Lady  without  the  leave  ..t  tlie  court* 

All  thefe  orders  import  only  during  her  miuoruy,  for  to  be 
fure  at  the  age  of  twenty-one  flie  is  fid  jurist  and  at  her  own  dif- 
pofal. 

The  counfel  for  Mr.  Barry  do  not  obje£l:  to  fucli  an  order,  and  A  general  oi';:- 
even  if  it  was  a  general  order,  vet  it  would  affect  every  bodv,  and     reftnftioi;  a 
whoever  (hould  prctume  to  marry  iier,  would  mcur  a  contempt  ana  wljocvci- 
of  the^eourt    but  when  there  is  an  application  againft  any  parti- 
cular perfon  to  reftrain  him  from  marrying  an  infant,  it  is  ufual 
to  infert  his  name- in  the  order.  - 

.The  petition  prays  fecondly,  that  all  letters  containing  or  im- 
porting  any  promife  of  marriage  fliouUi  be  produced. 

It  has  been  infifted  by  Mr.  Barry  s  counfel,  that  no  fuch  or- 
der has  ever  been  made  by  the  court. 

i  cannot  fay  I  do  remierriber  any  fiich  order,  but  1  have  no  doubt 
of  the  court's  having  a  power  of  making  fuch  a  one,  when  a  perioa 
obtains  a  promife  in  writing  to  bind  down  infants,  whilii:  undei' 
the  care  of  the  court. 

It  is  very  true,  a  promife  of  an  infant  under  age  will  not  bind 
the  infant  j  and  fo  laid  down  in  the  cafe  of  Holt  verfus  W ard  in  , 
the  court  of  king's  bench,  {vide  Fltx-Grhhons' s  Rep,  175  and  2J75,') 
It  was  infilled  there  the  infant  could  not  fupport  an  a6lion  on  a 
promife  of  marriage ;  the  court  was  extrem.ely  doubtful,  but 
were  convinced  by  the  argument  of  Mr.  Reeves,  afterwards  Lord 
Chief  Juftice  of  the  court  of  Common  Pleas  ;  and  indeed  it  was 
a  very  fine  one,  and  is  the  beft  report  in  Fltz-Gibhons^  book  *. 

As  to  the  rules  and  method  of  practice  in  fuch  a  cafe  in  the  _  .  ^  ^ 
€cclef>afticai  court,  that  was  not  abfolutely  determined  in  the  J 
court  of  King's  Bench,  but  rather  taken  to  be  in  this  manner. 

Upon  a  contradl  of  marriage  in  futiiro  the  ecclefiaftical  court 
ean  only  punifli  the  party,  pro  Ixftotie  fidei,  but  cannot  decree  a 
performance  of  conjugal  rites  (i). 

But  be  that  as  it  will,  and  that  it  is  only  voidable  5  yet  does 
not  fuch  a  behaviour  as  Mr.  Barry  ^  tend  to  entangle  an  infant, 
and  to  prevent  her  from  marrying  advantageoufiy,  where  a  proper 
match  offers  ?  and  In  fliort,  nothing  can  tend  more  to  her  pre~ 
judice  than  fuffering  her  to  be  infnared  and  drawn  in  to  enter 
into  fuch  engagements  during  her  infancy^  and  therefore  it  is  high-* 

*  If  a  man  of  full  age  and  a  female  of  15  promife  to  intermarry,  and  afcerw.'.rd";  he 
marries  another,  an  adlion  lies  ag.unil  him  :  I'or  though  fuch  marri.igc  niavbe  ro 
be  voidable  ali  to  the  intaiit,  yet  it  ih  ill  he  binding  on  the  perfon  of  fnll  age,  who  ihait 
be  prcfumcd  lo  iiavc  aftcd.wicli  lufiieieiit  caution  j  oth^rwife  this  piivilrge  allowed 
infants  ot  refi-.inJijig  and  breakitng  through  their  contracts,  wiiicli  was  iiui  nded  a -5  an 
advantage  to  them,  might  turn  greatly  to  their  pi-ejudioe.  Ne-iv  /ibr.  3  1  c/.  574, 
Nolt  J'Fardi  Trin.  ^  Geo.  2.    ^<Stra  ^550.937.    Barnard.  B.  R.z'jn,     z  Bar-^ 

nard,  B.R.  12,  173,  176. 

(s)  Fide  Harg^  Co.  tiit.  79.  b.  notes  2^  and  4, 

T4  ,  ly 
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Smith  V.      jy  Incumbent  on  the  court  to  fee  what  fleps  have  been  taken  t6 
infnare  her. 

Though  infants  For  not  withftanding  a  female  of  twelve  years  of  age  is  capa- 
at  the  age  of  contra6line  marriaiie,  the  canons  in  160:?  are  exprefsly 

fourteen  \iz  •    n    •    r  •  '  r  t  ,/ 

male,  and  of  agamlt  Hitants  marrymg  vv-ithout  content  of  parents^  and  a  h- 
iivehe'i? afe-  ccncc  cauuot  be  had  without  an  oath  of  the  parents  or  guardians 
male,  are  capa-  cQufent,  notwithftandino;  infants  arc  capable  of  enterinc:  into 

ble  of  entering  A      r  •        •      i  •         r  i  i  r  r  ® 

into  contrafts  of  contratts  Oi  marriage  m  the  notion  or  law  at  the  age  of  fourteen 

marriage  ;  yet  and  twelve. 

by  the  canons  of 

1603,  it  cannot  be  done  without  the  confent  of  parents. 

Jea.  Tm^  ^  ^^^^^  order  Mr.  Barry  to  produce  fuch  letters  as  contain  a 

to  pJod^ce^u^h'  promife  of  marriage,  but  not  billet  doux  or  letters  of  civility ; 

letters  as  con-  for      a  letter  may  contain  as  ftrong  a  promife  as  a  note  in 

tained  a  promife  writiupf,  therefore  it  mull  be  produced:  And  Mrs.  5^///}  fliall 

or  marriage.  i       i,         i  •       -rt     71  •  •  . 

iv.  B,  Jtivas  hkewife  be  allowed  to  examine  Mr.  Barry  on  interrogatories  ;  le 
faU  by  counfel  to  has  been  offered  by  Mr.  Barrfs  counfel,  that  I  fiiall  look  into 
he  thefrji  in-  ^s  a  private  Gentleman,  but  that  will  not  be  a  knowledge  to 

fiance  of fucb  an  .  \         .  .  ,       '     ,    ,        .  ^  _  t> 

order.  Lord      me  lu  my  judiciai  capacity,  and  thereiore  oi  no  uie. 

Hardiv'icke  xe- 

fufed  the  offer  cf  looking  into  them  as  a  private  Gentleman,  becaufe  it  would  not  have  been  a  know* 
ledge  to  him  in  his  judicial  capacity. 

The  affidavit  of  Mr.  Barry  mentions  other  letters  of  like  im- 
port and  efie^l,  but  that  is  not  fatisfa<Slory,  therefore  they  muft 
be  produced  like  wife. 

It  has  been  objected  by  Mr.  Barry  s  counfel,  that  the  letter 
mentioned  in  Mr.  Barry's  affidavit  was  wrote  before  the  filing 
f)f  the  bill,  and  therefore  is  not  a  matter  for  the  cognizance  of 
the  court :  fuppofmg  it  was  before  filing  of  the  bill ;  this  is 
a  very  nice  diftin£lion,  for  If  fuch  an  affair  has  been  carried  on 
privatelv  and  clandeftinely,  without  the  knowledge  of  the  mo- 
ther of  the  young  lady,  and  the  teftamentary  guardians,  I 
ihall  take  it  as  one  entire  tranfa61:ion,  in  order  to  draw  in  the 
infant  to  an  improper  a£l :  it  might  be  done  too  when  there  was 
a  profpeiSl  of  fuch  a  bill  therefore  this  court  ought  not  to  put 
it  upon  fuch  a  narrow  point  as  this  is  :  and  it  is  very  probable 
too  this  letter  was  delivered  to  Lord  Barrymore  after  this  petition 
lodged. 

[  208  ]  So  far  as  relates  to  the  .promife  of  marriage.  Lord  Barrimore 
has  no  bufintfs  with  the  letter  deUvered  to  him  by  the  fon's  foli- 
citor,  the  cuftody  of  the  folicitor  is  the  cuftody  of  Mr.  Barry  j 
this  is  a  kind  of  nianagement  too  1  do  not  approve. 

Lord  and  Lady  Banynore  are  not  mentioned  in  the  prayer  of 
the  petition,  nor  ferved  with  notice,  therefore  are  not  before  the 
court-,  but  iho'  I  cannot  make  an  order  nominathn  on  Lord.5/7r- 
rimore,  yel  I  will  make  an  order  as  Mr.  Barry  is  allowed  to  be 
an  infant,  that  whoever  has  a  power  over  him  as  guardian,  fiiall 
not  permit  him  to  many  the  young  lady  without  leave  of  the 
court;  and  do  diredl  that  all  letters  importing  a  marriage  ffiall  be 

produced 
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produced  before  a  Mafter,  and  that  Mrs.  Smith  be  at  liberty  to 
examine  Mr.  Barry  on  interrogatories  ( i ) . 

(i)  Reg,  Lih,  B,  1745.  fol.  203. 


In  the  Lunacy  of  Mr.  Roberts^  March  25,  1746.  Cafe  113. 

THIS  matter  carne  on  before  the  court  upon  exceptions  ^  c.  Ante^s. 
to  the  Mafter's  report,  which  approved  of  the  \^-a:Tck,^ Zt 

ance  of  the  eftate  in  Barhadoes  to  Sir  Stephen  Anclerfon  from  th-^  h-w  uf  c  le 
Dodor  Flrmy,  purfuant  to  Lord  Chancellor's  order.  ^^t^^x 
Before  the  laft  order  was  carried  into  execution,  ■^^'^^?'/-<'  or' the  inc^uia- 
died.  tion(i). 

The  conveyance  is  by  leafe  and  releafe  to  fuch  ufes  as  fub- 
filled  under  the  will  of  Mr,  Robert s\  father,  in  which  Sir  Stephen 
Anderfon  is  the  laft  remainder-man. 

Exceptions  are  taken  by  the  heir  at  law  of  Mr.  Roberts^  and 
the  moll  material  is,  that  the  conveyance  ought  to  have  been 
made  to  Henry  Roberts  the  lunatick  in  fee. 

Mr.  'Noel  for  the  exceptant,  the  heir  at  law  of  Mr.  Roberts, 
The  intent  of  thefe  exceptions,  is  to  leave  the  heir  at  law  at 
liberty,  without  any  previous  order  of  the  court  to  come  to  a 
judicial  determination  of  this  point,  either  by  traverfing  the  in- 
quifition,  or  in  any  other  manner,  whether  he  is  intitled  to  the 
fee,  or  whether  Sir  Stephen  Anderfon  is  intitled  as  lafL  remainder^ 
man  under  the  will  of  Mr.  Roberts'%  father. 

He  argued,  that  this  court  will  not  conlider  the  inquiHtion 
as  an  abfolute  determination  of  the  right  of  inheritance  of  the 
Iunatick*s  eftate,  and  though  he  could  not  cite  a  precedent,  yet 
fubmitted  it  upon  general  rules  of  reafon  and  juftice,  that  an 
heir  at  law  may  traverfe  an  inquifition,  and  that  the  court 
will  not  bind  him  down  without  a  judicial  determination  of  the 
point. 

That  if  T>o^ox  Finny  could  not  have  been  bound  by  the  in-  [•  ^ 
quifition,  unlefs  he  had  agreed  previous  to  it  to  be  bound,  much 
more  the  heir  at  law,  who  has  not  entered  into  any  fuch  agree- 
ment, cannot  be  bound.  He  cited  Sir  Geofry  Palmrr^  Attorney 
General  on  the  behalf  of  Jerome  Smith  againft  Sir  Fiohcrt  Fack- 
hurf^  I  Ch.  Caf.  1 12,  113. 

In  all  judgments  againft  the  anceftor  the  heir  has  the  bene^.t 
of  a  writ  of  error,  or  appeal ;  then  why  fhould  lie  bo-  barred 
here,  when  this  is  a  proceeding  only  found  upon  the  prerogative 
of  the  crown } 

It  was  but  a  limited  infanity  found  by  the  jury,  that  Mr,  Ro- 
herts  ivas  not  of  capacity  fiifficient  to  manage  his  own  aff.iirs, 

A  great  inconvenience  would  follovv^,  if  the  property  of  per- 
fons  fliould  be  bound  in  tliis  fummnry  way  by  order  of  this 
court,  and  will  be  the  fiVft  precedent  of  this  kind  ;  and  all 


( i )  Vide  ex  parte  C r  i  - .  /^ . ,  Am  b,  706. 

that 
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^°c!fe^^''     that  Is  aflced  is  to  have  an  opportunity  of  trying  the  fa£!l  oi 
the  lunacy. 

Mr.  IVtBraham,  counfel  of  the  fame  fide,  faid,  we  do  not  de« 
fire  an  immediate  conveyance  to  the  acceptant  the  heir  at  law, 
but  only  to  fome  officer  of  the  court,  to  the  ufe  of  fuch  perfons 
as  may  hereafter  turn  out  to  be  intitled* 

By  the  Si.  de  Pr^^^rogat.  Regis^  17  Edw,  2:  r.  ip.  It  is  a  fort 
of  office  to  intitle  'theihKing  to  lay  his  hands  upon  the  pe^fon 
and  eftate  of  a  lunatick  ,  and  though  the  King  cannot  be  proper* 
ly  called  a  trufhee  (  i),  yet  in  this  cafe  he  is  quafi  a  truftee  for 
the  lunatick's  benefit  only  ;  for  it  is  there  faid,  the  King  Jh all 
tahe  fiothifig  to  his  own  ufe» 

There  is  nothing  in  this  inqulfition  that  can  afFeifl  the  right 
of  a -lunatick  to  the  eO:ate.  Vide  Guitini  y er (us  Brown,  i  Ch» 
Caf.  .^g.  that  a  iiue  fliall  network  further  than  the  court  in- 
tended it  5  the  fame  rule  rule  will  hold  as  to  the  order  made  in 
this  cafe.  .  . 

As  to -the  order's  being  conclufive  :  Confider  firft,  how  it 
would  be  in  point  of  law  ;  this  concerns  freehold. 

If  a  man  has  a  judgment  ac ainfl  him,  on  dem.urrer,  he  h 
barred  in  a  perfonal  a6tion,  and  can  only  have  a  taint  or  writ  of 
error,  biit  otherwife  in  freehold.     Fide  6^  Co.  , 

He  can  have  no  attaint  here,  becaufe  it  is  in  the  cafe  of  the 
■  crown.    4  Leon  ^6.  Anon* 
[  310  ]        The  common  law  will  not  allow  a  man  to  be  barred  of  his 
freehold,  till  ilie  mere  right  lias  been  tried. 

In  the  cafe  of  Addijcn  verfus  Daivfon,  June'lAy  171 1>  as  ap-* 
pears  by  the  Regifter's  book,  for  the  note  in  Verncn^s  Reports, 
1  voL  678.  is  imperfe£fj  It  was  faid,  that  though  a  perfon  is 
found  a  lunatick  with,  a  reirofpe61:  of  feveral  years  back  5  yet  if 
any  conveyances  are  executed  by  a  lunatick  after  this  time,  they 
fhali  not  be  fet  afide  as  to  good  ufes  ;  and  yet  they  are  looked 
upon  as  bad,  and  the  elfeds  of  a  recovery  bad,  where  the  ufes 
are  bad. 

Lord  Chancellor, 

There  was  a  fine  in  that  cafe,  and  therefore  the  lunatick  was 
bound,  as  it  muft  be  fuppofed  when  he  was  examined  with  re-» 
gard  to  the  fine  by  the  judge,  that  he  was  capable  of  levying. 

Mr.  Attorney  General  for  the  remainder-man  under  the  will 
of  Mr.  Roberts^  father. 

Firft,  Whether  the  exceptant  has  any  right  as  heir  at  law. 

He  can  claim  it  only  as  lieir  at  law  upon  the  fuppofition  that 
Mr.  Roberts  was  fcifcd  iii  fee  at  the  time  of  his  death. 

He  could  not  be  feifed  in  fee  at  tlie  time  of  his  death,  and  the 
only  reafon  that  has  been  -urged  to  fiiew  he  was,  is,  that  the  fet-^ 
tlcmentmadc  by  Mr.  Roberts  in  1 738,  has  barred  the  remainder 
.  to  .Sir  Stephen  Aiiderjhn, 
*  The  heir  can  hiwe  no  Jegal  right,  for  either  Mr.  Roberts  was 

or  was  not  a  lun-dUck  :  if  he.  was,  the  deed  executed  by  him  in 
17:8,  is  no  bar  of  tlie  remainder-man;  if  he  was  not,  Do£lor 
Finny  has  the  wiiole  inlicritaricc,  and  there  is  no  pretence  cl 
right  in  the  heir  at  kiw, 

(0  'Ftdc  Ptnn  V.  r>ord  BcdtinKrc,  I  Fcf,  455. 

1  The 
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..  The  proceecUngs  hi  this  lunacy  are  binding  upon  the  heir  at  Robfrts'3 
law. 

By  the  ftatute  of  Edw-'  6.  c.  8.  /  6.  there  is  a  liberty  to  tra- , 
verfc,  but  when  that  liberty  has  been  once  taken,  there  is  an 
end  of  it,  for  the  lanatick  cannot  traverfe  it  again. 

Mr.  Roberts  could  never  have  traverfed  it,  by  faying  he  was 
not  a  lunatick  at  the  time  the  jury  have  found  him  one.  Vide 
Beverley  s  cafe,  4  Co.  123.  h. 

It  has  been  finally  determined,  and  there  is  no  way  of  trying 
it  now,  and  cannot  be  controverted  over  again  by  the  heii^ 
at  law. 

Mr.  Solicitor  General  of  the  fame  fide,  j"  311  J 

The  general  quefiion  is  upon  the  order  made  in  December 

1745- 

The  ground  of  the  order  was  not,  th'^t'DoCtox  Futfiy  really 
could  convey  any  thing,  but  only  to  preclude  him  from  ever  try- 
ing it  over  again,  that  Henry  Roberts  was  a  lunatick  at  the  time 
of  executing  the  deed  in  1738. 

In  anfu^er  to  Mr.  IVilbrabanCs  obfervation  that  a  deed  of  his 
may  be  good  to  good  ufes,  and  bad  to  bad;  he;  cited  Leach 
verfus  IhoniJcUy  3  Alod.  310..  and  the  fame  in  Showers  ParU 
Caf,  150. 

The  fmgle  quefiion  is, ,  Whether  .a  deed  executed  by  a  luna- 
tick is  void  or  voidable  ;  Judges  have  been  of  opinipji  it  is  ab- 
folutely  void,  and  not  voidable  only. 

If  the  deed  is  fo  far  a  void  2.Qc  that  it  does  not  grant  to  Do<£lor 
Finny ^  it  does  not  bar  an  eftate-tail ;  for  if  he  was  a  lunatick  at 
that  time,  there  was  no  deed  at  all. 

Mr.  Clerk  of  the  fame  fide,  cited  ManjiehW  cafe,  12  Ci^.  124. 
where  there  was  a  fine  by  an  ideot. 

And  refolved  in  the  court  of  Wards,  that  forafmuch  as  he 
was  enabled  by  the  fine  as  a  principal,  he  fhall  not  be  difabled 
to  limit  the  ufes,  which  are  but  as  accefibry ;  and  notwith- 
*'  fianding  Lord  Byer  faid,  that  the  Judge  who  took  the  fine 
was  never  worthy  to  take  another;  and  altho'  the  monftrous 
deformity  and  ideocy  of  BaJJjtey^  M^ho  acknowledged  the  fine, 
was  apparent  and  vifible  to  the  Judges  oF  the  Common  Pleas, 
*'  and  the  jurors,  to  wliom  he  was  fent  out  of  the  court  of 
Wards,  yet  they  caufsd  a  juror  to  be  withdrawn,  by  confent 
of  parties,  and  licid  the  fine  to  be  good." 
Mr.  Noel  in  reply  faid,  he  apprehended  the  court,  would  not 
put  fuch  a  conilmiSlion  upon  their  order  made  on  Doclor  i^V/;;/!/? 
as  to  conclude  the  rights  between  Sir  Stej)he}i  Aiiderjm  and  the 
heir  at  law  of  Mr.  Roberts. 
Lord  Chancellor, 

Lanes  Entries  65 2.  is  the  onlv  traverfe  of  a  lunacy  in  print-,  ^j.^, 
and  there  is  exprefsly  the  traverfe  of  a  perion  fuppofed  to  he  a  ve no  of  a  lunacy. 
y//;/.7Z'/V/^  at  the  time.  '  ia.print_i.ia 

i  tliink  I  may  decide  on  Tome  fure  and  certain  principles  cn  this 
•xception,  without  pi  ejudicing  any  perlbn's  ri^ht, 

Th: 
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^Se'^^'^       The  qusflion  is,  whether  I  fliall  leave  D odor  Finn y  a  power 
^  ^*        of  difputiug  it,  if  he  thinks  fit,  by  reafon  of  his  not  having  done 
an  Pid  to  extinguifii  his  right. 

The  exception  is  miftaken,  for  the  coiirfe  of  this  proceeding 
v/as  to  fhevv',  whether  Mr.  Roberts  was  a  lunatick  or  not,  and 
whether  Do<Slor  Fifiuy  had  any  right  to  the  eftate  ;  for  to  fup- 
pofe  that  deed  was  void,  and  yet  in  force  at  the  fame  time,  would 
be  inconfiftent ;  this  being  the  intent  of  the  order  to  prevent  the 
trying  the  lunacy  over  again  in  Barbadoes^  it  does  not  imply  the 
court  admitted  Do£lor  Finny  to  have  a  right. 

I  am  of  opinion  not  only  the  lunatiok.,  but  the  heir  of  the 
lunatick,  h  honnd.  u^on  the  traverfe  of  the  inqiii/itiony  or  it  would 
have  been  a  very  fruitlefs  a6i:  of  parliament* 

A  trial  by  infpedion  is  the  proper  trial  by  the  Lord  Chan- 
cellor as  to  his  perfon ;  when  there  has  been  a  folemn  trial  in 
the  life-time  of  a  lunatick,  who  is  bound  himfelf  ;  to  fay,  that 
after  his  death,  when  he  cannot  appear  in  proper  perfon,  and 
cannot  be  infpeded  by  the  jury,  it  fhould  ftill  be  open  to  a  tra- 
verfe  by  the  heir  at  law,  carries  a  great  abfurdity  with  it, 
TVliere  the  The  alienee  of  a  lunatick  may  traverfe  an  inquifition  as  well 

alienee  and  the  as  the  iunatick  hlmfejf  *,  fuppofe  both  the  lunatick  and  the  alienee 
lerfe"^ he^is  t^'^^vcrfe,  and  he  is  found  a  lunatick  at  the  time  of  the  aliena- 
found  a  lunatick  tion,  is  not  the  alienee  bound?  He  certainly  is, 

at  the  time  of         ■  ^ 
tJie  alienation,   the  alienee  is  bound. 

'  The  alienee  it  is  faid  fliall  be  bound,  becaufe  he  was  a  party 
to  the  fuit,  but  the  heir  at  law  {hall  not,  which  would  be  a 
manifeft  injuiHce,  and  ftiil  ftronger  in  the  cafe  of  ideocy, 
where  the  crown  grants  the  cuilody  and  profits  of  his  eftate 
during  his  life,  the  ideot  ciies,  and,  according  to  the  doftrine 
laid  dov/nby  counfel,  tlie  heir  at  law  may  come  in  and  traverfe 
the  ideocy  :  fliall  the  executor  of  an  ideot  have  an  account  againfl 
the  grantee  for  the  proiits  incurred  during  the  grant  from  the 
crown  ?  No  furely. 

The  lunatick  it  is  faid  would  not  be  bound,  becaufe  when  he 
recovers  his  fenfes  he  may  traverfe  it  •,  certainly  he  could  not. 

Though  I  have  faid  all  this  upon  the  general  point  that  the 
heir  at  law  is  bound,  yet  if  Mr.  Roberts  was  really  a  lunatick  at 
the  time  of  the  deed,  it  is  abfolutely  void  ;  if  void  fo  as  not  to 
pafs  the  eftate,  it  is  equally  void  fo  as  not  to  bar  the  entail. 
[5^3  3  But  fuppofe  a  common  recovery  might  have  a  diftinft  opera- 
tion  from  the  deed  to  lead  the  ufes,  for  a  common  recovery  will 
bar  theent;Vil,  though  there*is  no  deed  to  lead  the  ufes,  becaufe 
it  is  in  refpt61:  of  thefatisfaBion  of  eflate  in  value^  which  creates  the 
bar  ;  yet  if  fuch  a,  deed  as  this  does  n®t  pafs  the  eftate,  then  the 
deed  can  ha^je  no  operation  as  a  recovery  of  an  eftate  in  fatis- 
faclion  :  jiere  it  is  quite  a  diftin6l  thing  from  the  comm.on  reco- 
very, for  it  all  depends  upon  a  letter  of  attorney  executed  by  the 
lur.atick,  which  is  a  deed,  and  therefore  every  thing  done  m 
purfuancc  of  it  is  void ;  and  this  was  determined  in  the  cafe  of 

7,  Wentworth 


in  tKe  Time  of  Lord  Chancellor  Habdwicke.  3^3 

Wenfworth  verfus  Cholmley  In  the  cout  of  Common  Pleas,  Ml^  ^^^Q^iJ/^ 
chaelmas  term  1744. 

But  I  will  fuppofc  Roberts  not  a  lunatick,  and  that  on  a 
future  1)111  brought  here,  Roberts  fhould  be  found  not  to  be  alu- 
natick,  but  a  weak  man,  and  the  dried  obtained  bv  fraud  or  im- 
pofition  :  after  the  death  of  Mr.  Rohevts,  the  court  muft  take  it 
exa(3:ly  in  the  fame  light  as  it  fvood  before  his  conveyance  \  if 
Po6lor  Fmny  gained  no  right  by  this  deed,  he  can  convey  no- 
thing to  the  truftee  under  the  order  of  this  court,  therefore  the 
heir  at  law  is  not  hurt. 

But  fuppofing  the  entail  is  barred,  thofe  ufes  are  not  exiftin^, 
and  no  prejudice  can  arife  from  the  conveyance  direfted  by  the 
Mafter,  his.  Ld  ailiip  over-ruled  the  exception,  but  not  fo  as  to 
prevent  any  right  the  heir  at  law  may  appear  to  have  on  trial 

law, 

(1)  S.  C.  2  Fef.  403.  cited. 


aLUte  ot 
cr  zz  yc  ii'S 

;•  cliilurLied, 


j^non,    Eajler  Term^  i']^6.  Cafe  1 14. 

^^^^  ^"^^  brought  for  a  redemption  of  a  mortgage. 

Lord  CLificelhr  {Qt  out  with  faying,  that  he  thought  the  rule  Th- rule  in  re- 
in relation  to  redemptions,  which  had  been  ellabliflied  in  this  |^'r^'.','.-,'^^,J'7/ia 
court  for  fome  time,  and  which  was  analogous  to  the  Pratute  of  hriia'Vd  iiere  by 
limitations,  is  a  very  right  and  proper  rub  ^  chat  after  twenty  w.y  0/ aajlogy 
years^  pojTefTion  of  the  mortgagee,  he  fnould  not  be  dillurbcd, 
pr  otherwife  it  would  make  property  very  precarious,  and  a 
mortgagee  would  be  no  more  than  a  baiiiiT  to  the  mortgagor,  and 
fubjeil  to  an  account ;  which  would  be  a  great  hardlhip. 

is  a  very  right  and  propei'  one  (i). 

But  on  the  other  hand,  I  never  heard  of  the  rules  that  Mr. 
C/f/'^  has  infilled  on  for  the  defendant,  that  whoever  comes  for 
a  redemption  mull  fhew  a  difability  in  the  owner  of  tlie  equity  of 
redemption  to  come  fooner ;  and  Secondly,  That  if  the  court 
ftiould  be  fatisfied  in  this  rcfpect,  yet  they  will  not  decree  a  re- 
demption, where  it  would  fubjecl  the  mortgagee  to  great  incon- 
venience in  taking  the  account. 

I  do  not  know  thefe  rules  have  ever  been  eftabliOied  here,  but  if  [3143 
the  court  decree  a  redemption,  tliey  provide  as  well  as  ihey  can 
againft  laying  the  mortgagee  under  inconvenience  in  paffing  the 
account. 

There  never  was  a  judge  who  has  fat  in  this  court,  could  be 
more  difmclined  than  I  am  to  allow  a  redemption,  wlierc  there 
has  been  a  length  of  time  incurred  Cnce  tiie  poiiellion  of  the 
mortgagee  of  the  premiiles  in  mortgage. 

Efpecially  in  a  cafe  like  the  prefent,  .where  a  prowling  affignce, 
the  plaintiff  is,  admits  that  for  a  very  inconllderabic  funi  he 


(i)  ^J^ds  V.  Picker  if,  ante  225. 


bought 


■  Anon* 
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boiiglit  tlie  equity  of  redemption,  imagining,  from  fome  kno  w' 
ledge  of  the  law,  he  might  be  able  to  unravel  a  great  number  of 
circumilances,  and  by  that  means  intitle  himfelf  to  a  redemption: 
and  I  fliould  be  very  glad  in  decreeing  a  redemption,  that  I  could' 
do  it  for  the  fake  of  the  unfortunate  fa  mily  who  were  the  original 
borrowers  of  the  money  but  tliough  they  have  conveyed  away 
all  their  right,  yet  even  in  the  cafe  of  an  alhgnee  of  the  equity  of 
redemption,  if  there  are  circamftances  which  would  induce  the 
court  to  decree  a  redemption  in  favour  of  the  reprefentative  of 
the  mortgager,  the  alhgnee  who  ftands  in  his  place  will  have 
the  benefit  of  it. 

I  am  of  opinion,  that  tlioiigh  no  iingle  circumllance,  abdra^l- 
cd  from  the  reft,  will  be  fufncient  to  mtitle  the  plaintiff"  to  a  de- 
cree, yet,  taking  them  altogether,  they  are  of  weight  enough  to 
entitle  the  plaintiff  to  a  decree. 

For  in  1723  it  was  plainly  a  mortgage,  and  the  bill  was 
brought  only  in  1738,  which  is  but  j/z/?£yv/  \carsy  and  therefore 
is  not  within  the  bar  which  has  of  late  years  been  laid  down  by 
the  court. 

There  was  a  cafe  before  Sir  Jofeph  Je/iy/l,  where  he  decreed 
a  redemption  upon  the  circumftance  of  the  perfon  (who  was  in 
poflefiion.  of  an  eftate  originally  in  mortgage)  calling  it  by  the 
name  of  my  mortgaged  eft  ate  in  his  will. 

But  though  I  decree  a  redemption,  it  muft  be  upon  ter  be 
tliat  the  plaintiff  before  the  iVhifler  in  taking  the  account 

furcharge  and  falfify  only,  and  the  intereft  upon 
after  a  pofiefiion  the  mortgage  to  be  computed  at  5  /.  per  cent^  which  his  Lordfliip 
t^Z^^''  dkeded  accordingly. 


A  redemption 
v/as  decreed  in 

this  cile,  as  th-  .-.  , 

bUl  v/a.  broudic  conhncd  to 


j-.et  vvidiin  tUe 
liar. 


I  I 


Cafe  A 1 
[  3^^  3 

S.  C.  cited 

'  j\     ■  :  .  \'.\c  L;'i- 

h  iving  riv(*;ni.uic 
hi'  '-.-i ' : ,  his 


c 


Fonnercau  verfus  FonncrcaUy  Eajler  Term^  ^745'- 

LJVDIUS  Fonnercau  by  his.  will  devifed  as  follows  : 
I  give  and  devife  the  fum  of  c;4,ooo/.  to  my  executors, 
g;v.:Tdirins  and  trullees  feverally  and  jointly,  in  truft  to  in* 
vti'c  vhc  fame,  within  the  term  of  fix  months  next  after  my 
dcccilc,  in  tk.e  pnrchiifc  of  fuch  parliamentary  funds,  or| 
inch  other  re;;l  or  perfonal  fecurities  as  they,  or  ihe  fur- 
rivor  of  them,  fiiall  think  fit,  in  truil  to  pay  the  yearly 
intc'rell  ;..:id  produce  t'lereuf  imto  all  ,  my  children  by  my 
1  '■  '  and  unto  tliofe  that  fnall  be  born  by 

^    /  ,.,;/;),  whea  they  fliall  have  attained  the  age 

aiil^e  5  and  tlrat  the  lhare  of  each  of 
10  each  of  my  daughters  during  the 
,  es  :  And  i  will  that  the  intereil  ox 


and  lii; 

•    ho:  V*.-' 


5um  ot  54,000/. 
under  the  faliier's  /p. 
r'lar.  it  \v;'. .  lfaik*n  into  tii 
.'  -Ptvtr'i  rC'prejln'ati'iH,  <i 
'.Ttbi  54icoo  /.  that  h  x'i--: 
i  .irpes  of  each  (b'lid    r.or  d' 


rs  it  teiong  to  tl:e  < 


hclong-^d  to  the 
lo  the  rclidu.ir 
^}lf,f.,  It  h  th 


r'aiiuifr'  ns  his  reprefentative,  or 

■  lp'',!if''s  only.     It  cannot  belong 

;'  //v  .(■•••.  o\!y  'jf  the  ycjvly  prcducii 
ictul.d  a'  J  prci'ijhn  Jlr  the  fever jI 
;,s  J  J>,u :  ,  .  J.ir  JcgiU-y  divldid  fn^m 

"  yearly 


m  the  Time  of  Lord  Chancellor  Hardwicke. 


yearly  produce  of  the  feveral' fums  or  parts  of  the  faid  fecu-  Fonnereaw. 
rities  w^hich  flrall  belong  to  my  daughters,  ^A'ho  are  or  fhall  ^o^^^*'-^"- 
^'  be  married,  be  paid  to  them  upon  their  fingle  and  feparate 
receipts,   w'ithout  the  controul  or  .intermeddling  of  their 
refpe6live  hulhands,  and  without  their  being  fubjeft  to  the 
difcharge  of  any  of  their  faid  hulband's  debts*     And  I  will 
that  fuch  my  faid  daughter  or  daughters'  receipt  fmgle  and 
feparate  fhall  be  a  fufficient,  difcharge  to  my  faid  executors, 
truftees  and  guardians  aforefaid,  for  fuch  yearly  intereit  and 
"  produce";  and  after  each  ;ind  every  of  their  refpe^tive  de- 
ceafes,  in  truft  to  divide  to  each  the  part  or  fliare  of  the 
fecurities  wherein  the  fum  fhall  have  been  invePced,  among 
the  iffue  of  fuch  of  my  faid  children  who  fliall  happen  to 
die,  in  fuch  manner  and  proportion  as    any  of   my  faicl 
children  fo  dying  fliall  refpeftively  appoint   in  and  by  his 
or  her  laft  will  and,  teflament ;  and  for  want  of  fuch  ap- 
^*  pointment,  then  in  truft  to  divide  fuch  part  or  fnare  of  the 
faid  fecurity  equally  among  fuch  refpeclive  ifTue  of  any  of 
my  faid  children  at  their  refpedlive  age  or  ages  of  21  years, 
^*  and  in  truft  in  the  mean  time  to  apply  the  interefl  of  their 
"  refpe£^ive  fhare  or  portion  towards  their  refpe£live  mainte- 
*^  nance  and  education  ;  and  in  cafe  any  fuch  ilTue  fhall  hap- 
pen  to  deceafe  before  attaining  the  age  of  21  years,  then 
'*  and  in  fuch  cafe  I  will  that  the  fhare  of  him  or  her  or 
*^  them  fo  dying  do  go  to  the  furvivor  or  furvivors  of  them  ; 
*^  and  in  cafe  all  the  ifliie  of  any  of  my  children  fhall  happen 
to  die  before  attaining  the  age  of  .21  years,  to  be  divided 
*^  equally  among  all   my  other   children  or  their  children; 
the  children  of  any  of  my  children  who  fhall  happen  to  be 
dead  at  the  time  of  the  deceafe  of  the  longer  liver  of  the 
iflue  of  my  faid  children   (fuch  ifliie  dying  all  before  the 
age  of  21  years  as  aforefaid)  to  have  the  fhare  of  his  or 
her  parent  equally  between  them  :  And  I  will  that  my  faid    r  315  } 
executors,   truflees  and  guardians  do,    until  fuch  time  as 
they  fliall  have  invelted  the  full  fum  of  54,00c/.  in  the 
pur  chafe  of  fecurities  for  the  purpofes  aforefaid,  pay  to  my 
*^  children  out  of  the  refb  and  refulue  of  my  perfonal  ePcate  as 
much  as  will,  together  with  the  interell  of  the  fecurities 
which    they  fliall  purchafe,    as  they  go  on  in  purchafmg 
thereof,  amount  to  4/.  for  each  hundred  yearly,  for  their 
"  refpeiStive  part  or  fhare  of  the  yearly  produce  or  intcreft  of 
faid  54,000/,  I  fay  of  the  faid  54,000/.  beforcfaid,  to  re- 
main  and  continue  in  truftees  aforefaid  ;  and  I  do  hereby 
declare,  that  I  give  and  devife   the   faid   54,000/.  to  my 
faid  children  by  my  former  wife,  and  unto  thofe  who  fliall 
^'  be  born  by  my  prefent  wife  Af/ne  aforefaid,  over  and  above 
^*  the  feveral  fums  of  money  which  I  have  given  them,  or 
*^  obliged  myfclf  to  give  them,  either  upon  marriage,  or  any 
*'  other  wife,  before  the  figning  of  this  my  prefent  laft  will 
and  teftament.'' 

And  the  faid  teftator  by  the  faid  will,  after  payment  of  his 
■dchi^:^  funcralo  and  legacies,  gave  aud  devifed  the  refidue  o£ 

his 
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^^^^J:^"" ^^^^^  to  his  Tons,  TDomas,  Abell,  Claudius,  Peter  and  PhU 


llp^  to  be  equally  divided  between ""themj  and  made  Thomas, 
Ahell,  Peter  and  'Phllip,  execQtors,  and  died  the  5th  of  April^ 

The  T  5th  of  Oacher,  1743,  Peter  died,  having  made  his  will, 
and  P/:?%  executor  thereof,  and  refiduary  legatee,  who  brou<yht 
his  bill  agahifi  the  other  children  of  the  iaid  Claude  Fotinereau, 
and  infilled  that  the  fliare  of  Peter  in  the  faid  54,000/.  amount- 
ing to  6000/.  was  abfolutely  veiled  in  Peter ^  and  fo  belonged 
to  him  as  his  reprefentative  \  if  not  fo,  yet  the  teftator  not  hav- 
ing made  any  provifion  for  the  contingency  of  any  of  his  children 
dying  wirhout  any  ilTue,  the  (hare  of  fuch  child  fo  dying  lell  in- 
to the  r^pduinn  of  the  teslator's  eft  ate,  and  belonged  to  the  re- 
fiduary legatees  exclufive  of  the  other  children. 

The  daughters  by  their  anfvvers  inufted,  that  though  the  con» 
tingcncy  of  a  child's  dying  without  iffue  was  not  in  words  pro- 
vided for,  yet  it  v/as  virtually  inckidcd  in  the  more  remote  con- 
tingency provided  for  by  the  will,  {yiz)  the  IJjue  of  any  of  the  child- 
ren dying  before  2 1  without  iffue,  and  that  it  might,  according  to 
tlie  limhaticn  over  in  that  cafe,  be  divided  among  ail  the  child- 
y  ren  equaily. 

The  cafes  cited  i^or  the  plaintiiT  were  Eaflcourt  \tri\xs  Warry, 
Comberb,  437.  Neivland  Ycvius  Shepherd^  2  P.  PFms,  194.  -yvhich 
Lord  Hardiuicke  faid,  he  could  fee  no  reafon  to  approve  of  as 
f  317  J  reported  there.  2  Ventr,  0^62*  Hutton  vtx^M^  Sunpfon,  3  Vern, 
722.  Harris  verfus  Chaplin,  the  25th  of  February  1 735,  Cro, 
£liz.^2^,* 

For  the  defendants  was  cited  the  cafe  of  Jones  verfus  JVefi^ 
combe,  Mich,  term  171 1.  Eq,  CaJ\  Abr,  245. 
Lord  Chancellor, 
Tliere  are  three  queftiohs  in  this  cafe. 

The  hrfl:  is,  if  this  fiiare  belongs  to  Philip,  Peter's  reprefenta'^ 
tive. 

Secondly,  if  it  goes  to  all  the  furviving  children. 
Thildly,  If  it  falls  into  the  general  refiduum  of  the  teflator's 
eftate. 

As  to  the  firfl,  T  am  very  clear  it  cannot  belong  to  Peter's  re- 
prefentative, becaufe  ii:  never  veiled  in  Peter  himfelf ;  for  nothing 
is  given  to  any  of  the  children  but  the  (hare  of  the  yearly  product 
and  intereft  of  the  principal  fum  of  54,000/  which  is  intended 
as  a  provifion  for  the  [cYci'^\f  irpes  of  each  child. 

As  to  the  fecond  queftion,  I  am  of  opinion  it  will  go  according 
-    to  the  devife  over,  and  that  it  mull  be  according  to  the  intent  of 
the  teftator  colle6led  from  tlie  feveral  parts  of  the  will. 

*  y.  S.  after  the  devife  of  feveral  parts  of  his  real  and  perfonal  eflates  to 
frvcral  pcrfons,  devifes  the  intereft  and  produce  of  the  furplus  of  his  real  and  pcrfonal 
eftate  t6  his  grandchildren,  until  their  nge  6f  21.  IhhtvUlpafs  the  ab joint e  right 
eATid  property  ofthg  real  avdpcrjonal  ejiate  to  the  grandchildren  after  age.  Ntnvland  verfus 
iihephard,  1  . 

N.  B.  Lord  Ud.iuwkk'^Liidi  he  cculd  fee  no  reafon  t«  apprcve  of  this  determination  as 
rtjorlcd  ihi.n;. 

Confider 


I 


in  the  Time  of  Lord  Chancellor  Hardwicke.  3^7 

Confider  \t  with  regard  to  the  contingency,  and  as  to  what  ^^^^^^^^^^J; 
aiftinguifhes  it  from  the  cafe  of  Jo/ies  verfus  IVefcombe :  It  is 
infifted  by  the  plaintiff  that  the  contingency  muft  happen  of  a  where  thefe  arc 
child  being  born,  and  that  child  dying  without  iffue  before  the  rema>n^^^^^^^ 
age  of  2  1,  or  the  devife  over  of  the  fhare  to  the  other  children  p.^fon  to  whom 

cannot  take  effea.  ^  the  particular  li- 

mitation is,  never  ha»  been  h  eje,  the  remainder  over  takes  eftctt. 

.  In  the  cafe  of  a  real  eftate,  fuch  a  conftruaion  could  not  be 
made,  becaufe  where  there  are  remainders  it  has  been  confider- 
ed  as  a  difpofition  of  the  reverfion  left  in  the  teftator,  and  if  the 
perfon  to  whom  the  particular  limitation  is,  never  has  been  in  effhy 
the  remainder  over  takes  effea  ( i  )•  r     o  ^ 

It  was  fald  the  difpofition  of  perfonal  things  differ,  becaufe    [  3^^  J 
they  cannot  be  difpofed  of  by  way  of  remainder,  and  are  exe- 
cutory, which  muft  take  effea  ftriaiy  according  to  the  contin- 
gency upon  which  they  are  limited. 

Jofies  verfus  Weflcomh  is  an  authority  direaiy  contrary,  ac-  There  may  be  a 
cording  to  Lord /f<^;wz/rif's  opinion ;  and  of  that  opinion  were  difference  of  ex- 
the  court  of  King's  Bench:  The  ejeament  there  was  for  the  f^^^^^'^^^i;^^^^^^^ 
freehold,  and  will  not  determine  the  judgment  of  this  court  thing  is  meant, 
with  regard  to  perfonal  eftate  :  I  am  of  Lord  Harcourth  opi-  and  to  lay  weight 

o     ,        V  -         -    ,       ,  .         -r,       1     r  i.1     j-n.'     •     on  ftridltormsof 

nion  upon  the  reafon  of  the  thing:  People  frequently  difter  m  words, when th« 
expreffion,  though  they  mean  the  fame  thing  5  and  it  would  be  meaning  is 
conftruing  wills  by  too  great  a  nicety,  to  lay  weight  upon  fuch  J^'ft^J^g^^j^f, 
ftridl:  forms  of  words,  when  the  meaning  is  plain:  I  never  with  too  great 
knew  a  cafe  where  this  court  has  departed  from  fuch  a  lati-  nicety, 
tude  of  conftruaion,  as  the  courts  at  law  would  have  made  up- 
on a  limitation  of  a  freehold  eftate,  in  order  to  defeat  a  be- 
queft  over,  though  it  has  frequently  done  fo  to  fupport  a  devife 


over* 


(1)  In  Avelyn  v.  Ward,  I  Vef,  \Z2, 
Lord  HardiAjicke  faid,  he  knew  of  no  cafe 
of  a  remainder  or  conditional  limitation 
over  of  a  real  eftate,  whether  the  firft  li- 
mitation were  by  way  of  a  particular 
eftate,  fo  as  to  leave  a  proper  remainder, 
or  the  conditional  fubfequent  limitation 
were  to  defeat  an  abfolute  fee  before  li- 
mited, but  if  the  precedent  limitation, 
hj  ivhat  mcaiisfo  euer  be  out  of  the  cafe.,  the 
iubfequent  limitation  fhould  take  place. 
See  alfo  Scatterivood  v.  Edge,  I  Sali.  229. 
yoK:^s  V.  WefcoivJjy  1  Eq.  u4b.  245.  Hop^ 
kins  V.  Hopkins,  Ca.  Temp.  Talb.  44..  A'n- 
drczvs  V.  Fulham,  2  Stra,  1092.  I  P^ef. 
421.  S.C.  I  Jrdf  107.  5.  C.  3  Burr. 
1624.  S.  C.  Gulliver  V.  JFkhtt,  1  mif 
105.    2  Sjtra.  1093.  Hayvjard  \ .  Zi'dling' 


fleet,  ante  i  vol.  422.  Jyelyn  V.  Ward^ 
I  Vef.  Af20.  Bradford  \.  Foley,  Dough  63. 
Statha?n  v.  Bcll,Con/jp.  /[O.Hortot  v.  Whit' 
taker,  I  Terjn  Rep.  346.  But  where  there 
is  a  devife  of  a  particular  eftate  with  a 
limitation  over  upon  a  contingency, 
which  is  to  determine  the  particular 
eftate  fooner  than  it  otherwife  would  de- 
termine, there  if  the  preceding  particu- 
lar eftate  a^ually  takes  place.,  and  the  con- 
dition is  not  performed,  the  remainder 
will  not  take  efred  upon  the  Expiration 
of  fuch  particular  eftate.  Amburji  v. 
Litton,  ante  286.  8  Fin.  22 1.//.  21.  S.C, 
3  Bro,  Par.  Ca.  486.  S.  C.  Sheffield  v. 
Lord  Orrery,  ante  282,  285.  Sed  ^idc 
BrQiun  V.  Cutter^  Raym.  427.  3  Le-v.  125* 


Vol.  til 


U 


This 


CASES  Argtied  and  determined 


FoNKESEAtrv.      This  brings  it  to  the  intent  of  the  teftator,  and  there  Is-  nc? 
FoNKEREAu.  ^q^]^^  q£  that,  for  there  can  be  no  reafon  for  a  devife  over  in 
cafe  of  the  ifliie  of  a  child  dying,  and  not  in  the  cafe  of  a  child 
itfelf  dying  without  any  iiTue  at  all. 

The  cafe  of  EJlccurt  verfus  W arry  in  Comherhnch^  is  reported 
in  a  book  thnt  is  very  incorre£l:,  and  of  a  very  different  contin- 
gency, and  can  be  no  authority  in  the  prefent  cafe. 

As  to  the  third  queftion,  if  it  falls  into  the  general  refulinim^ 
there  are  fome  circumilances  here  which  makes  it  a  ftrong- 
er  cafe  than  Jona  verfus  IVeflcomh ;  for  1  think  here  appears  an 
intent  that  it  fliouid  go  over  abfolutely,  from  the  introductory 
ckufe  of  the  teftator's  will :  It  is  plain  he  intended  to  difpofe 
of  his  whole  eftate  \  it  is  plain  this  was  a  fund  detached  and 
divided  from  the  general  refidue  of  his  eftate  ;  And  the  intro- 
du(9cory  words  of  the  refiduary  claufe  are,  after  payment  of  ali 
debts,  ^r.  and  legacies,  I  give  the  refidae  this  is  a  particular 
legacy,  and  divided  from  wliat  he  intended  to  be  the  refidue  * 
And  I  am  of  opinion  the  fliare  of  Peter  ought  to  go  among  the 
furviving  children  ( i ) . 


(l)  **  In  equal  fliares."  Reg.  Lih* 
^.1744,  fol.  418.  In  Shejield  v.  Lord 
Onery^  ante  284.  Lord  Hard-vicke  oh-, 
ferves^  that  in  the  cafe  of  FanneYtau  v. 


Funn^reauy  "  the  penning  of  the  will  was 
*'  fo  very  particular,  that  no  precedent 
**  can  be  drawn  from  theace." 


Cafe  ^hennan            CoUbis,  Fdri/ary"  4,  i745'*' 

r  319  ] 

s.  c.  cited,  I  C±OHN  COLLINS  by  wdll,  dated  the  i6th  OSrol^er 

The 'evades un  *^  ^733'  "  givcs  and  bequeathes  unto  each  of  his  daughter^ 

derth(fwiU  of  ^^^^i  and  Alary  Collins,  three  hundred  pounds,  to  be  paid  to- 

J- C.  are  veitcd  «  them  by  his  exccutor  Jo/j/i  Collins,  when  he  (hall  attain  his 

eime'ofpa'i'Tit  ^S^      twenty-fix  ;  but  in  regard  my  tiuo  daughters  are  already 

pofi  panedincr-j-  pro'vlded  fir  hy  lands  fettled  on  them  by  me,  and  my  Lite  ivife,  arid 

onclrcwnf.^n-  u       Itgo.eies  left  them  by  their  grandfather,  and  luhich  I  have  paid 

conv^t^nrenc V  1^3  t^^'^''  ^-^'"^  '  ^'^           intention  that  they  fiall  not  be  intiiled  to  any 

the  e/^vt)  i;d  intcrcf  fir  the  had  funis  to  them  given  by  me  as  aforefaid,  bc^ 

^.^'■'"''f 'f,^  ^■'^'Ji  f(^''''  ^^'^  f"''-<^  P-''^^'  become  pcuible  as  aforefaid  %  however,  for  the 

ty»em  to  the  "  bcctcr  fccuring'tlic  laid  leveral  fums  of  three  hundred  pounds 

rlimtif}  (x).  ««  glvfrn  to  niy  two  daugliters,  rny  will  is,  that  my  two  clufes  in 
UiUton  ihall  Hand  refpeclivcly  charged  with  my  perfonal  edate. 


(t)  So  Butler  V,  Du>v'.:r:he,  \  P.  jr. 
^t;-^.  Pit/idd^  cafe,  z  1\  ir.  51  v  Hat- 
chins  w,  Foy,  Com.  Rep.  716.  Loiot/>er  V. 
Condon^  ante  2.  vol.  1 27,  130  fme^  v. 
tlan.9>k,  ib.  507.  F^^^n.  Cha.  R-p.  527. 
,V.  C.  Jttonifv  General  "J.  Milfier^  a„tc  114. 
Fiodgfon  \,  'Raivfo7i,  i  Vcf.  44.  "feai  v. 
Tubncf,  ^iinb.  703.  1  Lio,  Cha.  Rrp.  120. 


S.  C,  Turijlidl  V.  Brochu,  Amb.  167.  f 
Bio.  Cha.  Re^\  12^.  S.  C.  Da-zv/'an  v.  A'/7- 
let,  I  Bro.  Cha.  Rep*  II 9.  Chirke  v. 
ivVy},  I  Bro.  Cha.  Rep.  I  20  note.  Kemp  v* 
Da-vy,  ibid.  note.  God-zvin  \ .■  jMunda}\  i 
Bro.  Cha.  Rcf>.  191.  Pa-wfy  v.  Edia^'i 
ib.d.  I(>2,  noie.  F hc^mfon  v.  Dow,  ibid„ 
'93?  Morgan  V,  Gardiner ,  ib,d.  note. 


and 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


atid  he  liable  to  the  payment  of  the  f aid  fever al  fums  of  three  hwidred  Sherman  v. 
*^  pounds  to  my  two  daughters  at  the  time  above  me?itionedy  with  a  Collins, 
power  to  enter  a?id  hold  till  payment  of  principal  and  interefl^  from 
the  time  it  flmll  become  due^  and  after  payment  thereof,  devifes 
the  premifles  to  his  fon  John  Collins  in  fee,  whom  he  makes  ex- 
ecutor  and  refiduary  legatee." 

Both  the  daughters  arrived  at  their  age  of  twenty-one,  but 
died  before  John  Collins  attained  his  age  of  twenty-fix  *,  one  of 
them  married,  and  left  two  children,  the  other  is  dead  unmar- 
ried, but  by  will  gave  the  three  hundred  pounds  to  her  filler. 

The  hufband,  and  the  two  children,  bring  the  bill  for  the  le- 
gacies. 

Mr,  Brown^  for  the  plaintiffs,  cited  Powlet  verfus  Dogget^ 
2  Fern.  86.  Miller  verfus  Warren ^  id,  207,  jack/on  verfus 
Farrandy  id.  424.  Bruen  verfus  Rruen^  2  Vern,  439.  PitfeW^ 
cafe^  2  WilL  513.  and  LowZ/j^T  verfus  C^7W<2«,  before  Lord  Hard- 
tuieke,  the  firfl  of  June,  1741  (i). 

It  appeared  that  the  perfonal  eftate  was  not  fufficient. 

Mr.  Clarky  of  the  fame  fide,  cited  Hall  verfus  Terryy  M.  T. 
1738,  I  y.  Atk.  502.  and  King  verfus  Withers^  Cnf  in  the  time 
of  Lord  Talbot  1 17.  and  Buckley  verfus  Stanlake^  the  4th  of  No- 
vember 1719' 

Mr.  kohififouy  of  the  fame  fide,  cited  Hutchins  verfus  Fitzwater 
and  Foyy  I.,  C.  B,  Comm.  716. 

Mr.  Solicitor  General,  for  the  defendant,  the  executor,  cited    [  320  3 
Bradley  verfus  Powell^  Cnf.  in  the  time  of  Lord  Talbot y   193,  and 
Hall  verfus  Terry y  i  Tr.  Atk,  502.  to  Ihew  that  the  general  rule 
fliall  prevail  if  the  legatee  dies  before  the  contingency  happens. 

Mr.  Ertfkiny  of  the  fame  fide,  cited  Swinbourn^s  j\th  party  ^i^j* 
and  Bright  verfus  Norton y  before  Lord  Talbot^  a  fimilar  point 
with  Bradley  verfus  Powelly  and  Tourney  verfus  Tourney^  Precede 
in  Chanc,  290. 

Lord  Chancellor, 

This  is  a  legacy  in  the  firfl:  place  on  perfonal  eflate,  and  if 
deficient,  a  right  of  entry  is  given  upon  r^'^/ eftate,  and  to  hold  till 
fatisficd. 

The  reafons  I  fhall  go  upon  are  partly  reafons  founded  on  the 
rules  of  this  court, 

Firft,  That  this  is  a  legacy  given  to  two  daughters  generally, 
to  he  paid  when  his  fon  John  Collins  /hall  attain  his  age  of  twefity^ 
fix. 

With  regard  to  the  perfonal  eftate,  it  is  not  difputed  at  the  ^^Vund^of t-eT' 
;bar,  but  the  plaintiffs  are  entitled    it  is  true,  it  has  been  deter-  and  perfonal, 
mined,  where  there  is  a  mixed  fund  of  real  and  perfonal,  that  not- 
^ithftanding  it  is  confidered  as  a  vcfted  legacy  as  to  the  perfonal  legAcy  inrefpek 

to  tlic  licter,  vec 

it  fhJl  not  be  raifed  out  of  the  former,  where  the  legatee  dies  before  the  time  of  payment  ('2). 

{\)  Ante,  2  vol.  127,  130  S.  C.  Cotton,  ofite  i  vol.   555,  Richardfon  v. 

(2)  See  Fro^jofe  v.  Ablttgton,  ante^  1  vol.    Gvfef  ante  69.  Auom^j  General  y.  Milaer, 
1.82.  note  I.  Hall  v.  T^/ry,  ante  i  vol.  502  .    ante  1 12, 
'^an  V.  Clarke  ant£  i  vol.  512-     Boy  cot 

^2  eftate. 


320  CASES  Argued  and  Determined 

Sherman  v.  efliate,  yet  otherwife  as  to  the  auxiliary  fund,  and  fliall  not  he 
CotiiNs.     j-aifed  out  of  the  real  efcate,  where  legatee  dies  before  the  time 
of  payment. 

Even  this  was  a  cafe  of  pretty  hard  digeftion  when  Jir/l  deter- 
mined, becaufe,  if  the  duty  itfelf  was  due,  where  the  land  was 
givQn  as  a  fecurity,  it  feemed  a  little  harfli,  that  the  land  fliould 
■  not  be  commenfurate  to  the  fecurity, 
Thisdetermina-      But  to  prevent  bringing  unneceflary  burthens  upon  heirs,  the 
tion  was  thought  court  W3S  prevailed  upon  to  determine  it  fo,  and  it  is  now  fettled 
time"^  but  has^^  ^^^^     fliould  follow  the  rulc  of  portions  and  legacies  chargeable 
prevailed  ever    on  real  cftatc,  and  fink  in  the  land. 

iince,  to  prevent 

unneceflary  burdens  being  brought  upon  heirs. 

Which  brings  it  to  the' queflrion,  what  would  be  the  confe- 
quence  if  thefe  legacies  had  been  originally  chargeable  on  real 
eftate. 

*'  But  in  regard  my  tiuo  daughters  are  already  provided  for  by 
lands  fettled,  &c." 

[  321  3  It  is  true,  the  general  rule  is,  that  where  a  legacy  or  portion 
Where  a  le  a  ^^^^        Certain  age,  or  certain  time,  if  the  legatee  die 

or  portion  is  to    before  that  age,  or  before  the  time  of  payment  comes,  it  fliall 
be  paid  at  a  cer-  fink  into  the  land,  and  has  been  fo  eftabliflied  ever  fince  the 
jftrekgSi'die  ^^^^  oi  Powlet  vQiiu^  PG%vlct,  2  V^tr.  366,  3.67.  and  i  Fern. 
before  that  age,    '^21  • 
or  time,  it  fhall 
link  into  the  land, 

Originaliydeter-  It  was  determined  originally  upon  portions,  afterwards  was 
mined  on  por-  extended  to  legacies,  and  taken  from  circumftances  regarding 
«xtTnde?toYe-^^  legatee's  age,  or  day  of  marriage,  the  court  concluding  that  pa- 
gacies,and taken  rents  thought  if  their  children  did  not  live  till  fuch  time,  that 
from  circum-     ^-j-^g^  would  not  want  their  portions  or  legacies. 

ftances  regarding  a  o 

legatee's  age,  or  day  of  marriage. 

The  rule  not  But  it  cannot  be  faid  it  holds  equally  ftrcng  where  the  cir- 
adhered  to,^      cumftanccs  are  taken  from  the  conveniency  of  the  eftate,  and 

where  the  cir-  r  1  r        r   ,     ^  . 

cumftances  are   ^^ot  from  the  perloH  01  the  legatee. 

tnken  from  the 

conveniency  of  the  eftate,  and  not  the  legatee*s  perfon. 

Determined  firft  King  vcrfus  Withers^  before  Lord  Talbot,  was  the  firfb  cafe 
by  Lord  *n?/^cf    where  a  lesacv  was  determined  to  be  vefted,  thoueh  chartred 

jn  the  cale  or  o     j  .  i  n'~ 

King  verfus       upon  land,  on  circumftances  arijing  Jrom  convemency  to  the  efate  \ 

?^;V>6erj,  that  the  for  liis  Lordfllip  was  of  opinion  there  the  legacy  fhould  be  raifed, 

dfarged  upon^^         ^i'^^      payment  being  poftponed  for  the  co?weniency  of  the 

land,  fhould  be  efate  j  and  though  Lord  Talbot  took  notice  of  this  diftin(5ion, 

raifed,  the  time      Bradley  verfus  Poivell^  which  came  before  him  after  King  and 

poftponec  oniy^  Withers^  yct  there  was  a  material  difference,  for  the  perfon  died 

for  the  conveni-  before  thc  time  appointed  for  payment  came,  and  therefore  he 

•ftate''^'^^^      determined  thc  portion  to  fmk  j  the  ftrong  reafoning  \i\  King 

verfus  Withers^  was,  that  the  teftator  intended,  upon  the  event 

of  the  fon's  dyingj'to  ingreafe  his  daughter's  provifion,  and  her 

family. 

3      .  If 


m  the  Time  of  Lord  Chancellor  Hardwigke.  321 

If  this  be  the  general  cloftrine,  confuler  how  it  ftands  here  :  Shermak  v. 
the  time  of  pa^mient  was  moft  manifeftly  poRponed,  in  order  to  o^^ins. 
prevent  tlie  burthen  of  intercfl  falling^  upon  the  eflrare  of  the  fon  J^^^]^^ ^^^^^ 
till  he  attained  his  age  of  twenty-fix  j  and  when  lie  has  given  j^g^^^^^j^^fl^g 
this  exprefs  reafon,  to  infer  from  thence  that  the  daughter  fliould  daughters  would 
lofe  the  principal,  or  her  reprefentatives,  would  be  a  very  forced      ^'^J^  ^V^^ 

n      ci-  intitled  to  their 

eonltrUCtlOn.  ^  legacies,  as  the 

contingency  had  not  happened. 


A  dying  before  the  contingency  happens,  is  the  reafon  why  a 
legacy  that  is  charged  upon  lanii  fliould  not  be  payable,  and  1  do 
not  fee,  if  the  fon  had  died  before  his  age  of  twenty-fix,  how  the 
daughters  could  have  been  intitled. 

*  In  the  cafe  of  Lowthcr  verfus  Condofi,  the  ftrong  reafon  which  "VVhere  the  por- 
weighed  with  me  was,  that  the  portion  was  directed  to  be  raifed  to  be  razfed*^fter 
after  the  death  of  the  tellator's  wife,  and  therefore  poftponed  the  death  of  the 
merely  from  the  conveniency  to  the  eftate  and  family,  and  not  ^^^'^^^  ^^^^^ 
intended  that  the  daughters  fliould  lofe  their  portions  becaufe  where  this  court 
they  died  before  the  mother  ;  and  there  are  a  great  many  cafes  iias  held  it  fhall 
where  this  court  has  held  it  fliall  not  be  raifed  in  the  mother's      be  raifed  in 

f.     .  her  lirc-time. 

liie-time,  .  r  *o^2  1 

,  Therefore,  if  confidered  fingly  upon  the  general  rules  of  the 

court,  the  legacy  would  be  veiled,  and  vi  anfmiflible. 

I  do  not  reft  it  here,  but  am  of  opinion,  on  general  rules  of 
law,  it  is  a  vefted  legacy,  for  the  plaintiff  might  have  had  a  legal 
remedy  by  eje6lment :  The  words  are,  with  a  power  to  enter  and 
hold  till  pay7ne?it,  8c  C;  Vide  the  will. 

This  I  take  to  be  a  right  of  entry  given  them  to  hold  the  land 
in  the  nature  of  a  tenancy  by  elegit^  and  rightly  faid  at  the  bar,  to 
be  a  chattel  intereft  (i  ). 

It  has  been  improperly  called  a  power,  for  it  is  a  right  of  entry,  ^^'^^V^  ^"^"^^ 
which  differs  from  a  power  ;  for  a  right  of  entry  will  go  to  exe-  power/foH* 
cutors  and  adminiftrators  ;  for  if  a  chattel  intereft  be  granted  to  vv'ii  go  to  exe- 
a  man,  thougjh  his  executors  are  not  named,  yet  they  will  take  it  '^^'^<'5^andad^ 
barely  as  his  repreientatives. 

If  this  be  fo,  then  there  is  a  legal  remedy  to  enter,  and  hold 
the  lands  till  principal  and  intereft  be  fatisfied. 

Now,  can  it  be  faid,  where  plaintiff  iliall  have  a  fatisfa£lion 
iirhis  own  perfon  at  law,  yet  tliat  I  Ihould  relieve  againft  it  in 
this  court,  merely  upon  a  will,  and  where  all  perfon s  are  volun- 
teers ? 

The  cafes  have,  for  the  moft  part,  arifen  upon  equitable 
charges,  where  there  is  no  remedy  except  in  this  court,  and  in 
the  cafes  of  trufts,  as  it  can  only  be  determined  here,  whether 
the  truft  has  arifen  or  not. 


(1)  So  Wi^gw,  IFiggt  ante  1  vol.  382.  Ernes  v.  Hancocly  anH  2  vol.  50S,  509. 

U  3  This 
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^  V-  This  Is  not  an  equitable  charge,  but  a  legal  one  ( i  ),'and  diiFcTS 
^'     from  thofe  cafes    fo  that  the  party  having  his  remedy  at  law,  by 

ejectment,  there  are  no  grounds  for  this  court  to  take  it  from 

him. 

But  the  plaintiff  comes  here  properly  to  have  an  account  of 
the  perfonal  eftate  of  the  teftator,  in  the  firft  place,  and  likewife 
to  avoid  circuity  ;  for  if  the  plaintiff  had  recovered  at  law,  then 
the  defendant  would  have  had  a  right  to  be  relieved  here,  upon 
payment  of  principal  and  intereft. 

His  Lordftnp  decreed  the  legacies  to  the  plaintiff  (2^. 


(l)  And  this  feems  to  be  the  princi- 
ple, which  has  guided  in  the  determi- 
ijafion  of  many  of  the  cafes.  Ernes  v. 
Hancock y  ante  2  vol.  507,  509.  Tunjlal. 
y.  Brachen,  Amh.  167,  1 70.  l  Bro.  Cha. 
Rep.  124.  ^S".  C.  Embrey  v  Martin,  Artib^ 
jijO.  Manning   v.  Herbert y  Ambi  575. 


Jeake  v.  Titchenevy  Arab,  703.  Elut chins 
V  Foy^  Com.  716.  Hodgfonv.  Ranvfon^  1 
Fef.  47.  Fanvjeyv.  Ed^ar,!  Bro.  Cha^  Rep* 
192,  note.  God^ivin  v.  ATunday,  I  Bra^ 
Cha.  Rep.  191. 

(2)  Reg.  Lib.  B.  174.5.  fpl.  277, 


Cafe  117,    Sarah  Deacon March  26,  1.746,  Executrix 
[  S'^S  3        of  the  Will  of  Jofeph  Smith  cleceafed,  So/i  and  (  pi^jjj^'ijr 
Heir  of  Jofeph  Smith  his  late  Father  deceajed, 
by  Martha,  hii  firjl  Wife, 


Eleanor  Smithi^  Widow  of  Jofeph  Smith,  the  Fa-  J  J^g^^jj^^j^j-g 
tiper,  and  fve  of  his  Children,  J  * 

S.  C.  dtcd,  1  T  N  Enjler  term,  1742  Jcfeph  Smith,  the  younger,  brought  his 

Vef.  540.  \^\\\  againft  Eleanor  Smith,  the  widpw  and  adminifiratrix  of  Jc^ 

w  co^vty^znd  fep^  Smith  the  father,^  and  the  other  defendants,  his  children 

fettle  houfes,  by  Eleanor,  for  an  account  and  diflribution  of  the  father ''s  per- 

lands  and  tene-  ^^^^^^  eftate,  and  for  a  difcovery  of  the  real  eftate  which  he  was 

ments or  a  rent-   ^        ,     ^  •     ,  ,     ,      t  i    n  f_,  ,  /- 

pharge  iffuing  feifed  of  at  nis  death,  and  all  mortgages,  <Sc,  and  fpr  an  ac-? 
thereout  to  cer-  cGUUt  of  rcuts,  and  to  be  let  into  poffellion. 

%iin  ufes.   J.  S. 
afterwards  pUr- 

chafes  lands,  but  does  not  make  any  fettlement  of  them  purfuant  to  the  articles  and  covenant,  and 
ihcn  dies.    Thefe  afcer-puixhafed  lands  lhall  be  to  the  ufes  of  the  fettlemeat  (i). 

The  defendant  Eleanor,  in  her  anfwer  to  that  bill,  fet  forth, 
that  by  deed-poll,  or  articles  of  agreement,  dated  the  28th  July, 
1716,  between  Jofeph  Smith,  the  fadier  of  the  plaintiff,  of  the 
one  part,  and  Francis  Kidgell,  the  defendant's  father,  of  the 
other.  Smith  covenanted  for  him,  his  heirs,  executors  and  ad- 
jninlfirators,  with  the  faid  Kidgell,  ^c,  that  in  coniideration  of 
a  portion  of  four  hunAlred  pounds,  the  faid  S?nith  fhonld  and 
^vould  convey  and  fettle  hoifes,  lands  and  tenements,  or  a  rent-charge 

f  l)  So  Tooh  v^Uofllngs,  2  Vtrn.  97.  Vin.  293.  Bridges  v.  Bere,  2  Eq.  Jh.  34. 
Ronndcly.  Breary,  if>id.-^^z.  Wilcocks  V.  Leiois  v.  Hill,  1  Fef.  zy^^.  AtiGr,:ey  Ge- 
IFilcocks,  ibid.  558.  Ifchmere  v.  Carlijle,  ncralv.  Whorimod,  i  Fef.  540.  So-joden  v, 
J  P.  PF.211.  i2^-  V.  H'dhs,  5    Sgivden,  I  Pro.  Cha.  Rep.  582. 

i>fuin^ 


in  the  Time  of  Lord  Clmncellor  HAi^mvicKE.  32; 

ijfaln^  thereout,  cf  the  yearly  nmlue  of  forty  pounds^  on  triflecSy  io  Deaco-?? 
the  life  of  hhiifelf  for  life^  and  afterwards  to  Eleanor  for  Ife^  zV/  ^' 
bar  of  dower ^  remainder  to  the  heirs     Jofcph  Smith  on  the  hody  of 
Eleaaor,  fubjec^  to  a  power  to  charge  the  eftate  of  forty  pounds 
per  ami,  with  three  hundred  pounds  as  a  provifion  for  the  young- 
er children  of  the  marriage. 

Jofi'ph  Smith,  the  elder,  at  the  time  of  his  marriage  with  the 
<kfendant  Eleanor,  v/as  not  feifed  of  any  real  eftate,  whereof 
lie  could  make  a  fettleraent  purfu:int  to  the  articles,  but  after- 
wards purchafed  a  freehold  called  Chrefeman?,  in  Eaf  Ilfey  in 
Berhfjire,  of  the  yearly  value  of  nine  pounds,  and  a  freehold 
melTuage  at  Wefl  Hfey^  of  the  yearly  value  of  forty  pounds,  fub- 
je£l  to  an  eftate  for  life  of  Mary  Smith,  widow,  in  an  undivided 
moiety  thereof*,  before  the  lafl:  purchafe  the  fame  eftate  had  been 
mortgaged  for  1000  years  term,  to  Jofeph  Smith  the  eld^r,  for 
fecuring  two  Iiundred  and  fifty  pounds  and  intereft. 

The  defendant,  Eleanor y  infifted,  that  her  huft)and  purchafed 
.the  fame,  or  fo  much  as  v/as  in  pofltiTion,  in  order  to  enable 
him  CO  perform  the  articles. 

Soon  after  Jofeph  Smith  the  father's  purchafe  of  the  eftate  at    [  324  J 
Wtf  Ilfey ^  he  affigned  over  the  mortgage  to  a  pcrfon,  without 
the  defendants  joining  with  hhn,  for  the  remainder  of  the  term 
of  1000  years,  for  fecuring  two  hundred  and  fifty  pounds,  and 
intereft,  to  that  perfon. 

The  defendant  Eleanor^  foon  after  her  hufband*s  death,  ob- 
tained letters  of  admlniftration,  and  with  his  perfonal  eitate  paid 
off  the  two  hundred  and  fifty  pounds,  and  intereft,  to  the  mort- 
gagee, who  affigned  the  term  to  one  Stevens^  in  truft  for  fuch 
perfon  as  fhould  be  intitled  to  the  freehold  and  inheritance. 

She  entered  100  upon  Cheefeman\s  eft^ite,  and  received  the  pro- 
fits ;  and  flie  and  he,r  eldeft  fon,  by  their  anfwers,  infift  the  mar- 
riage articles  flio^uid  be  carried  into  execution,  a.nd  that  a  fettle- 
ment  be  made  of  the  real  eftates  whereof  Jojeph  Smith  died 
feifed,  and  in  cafe  -tiiey  fliould  not  be  fufhcient,  then  other 
lands  to  be  purchafed  out  of  the  perfonal  eftate,  fufficient  to  make 
up  a  freehold  eftate  of  the  clear  yearly  value  of  forty  pounds, 
and  fettled,  purfuant  to  the  articles,  to  the  ufe  of  the  defendant 
Eleanor,  for  life,  with  remainder  to  i'>^;/<r/j-,  and  the  heirs  of  his 
body,  as  being  the  eldeft  fon  of  the  marriage. 

The  plaintiO'infifte-d,  that  his  father  purchafed  thefe  freehold 
eftutes,  with  an  intent  that  the  plaintiff  fhculd  inherit  them,  and 
that  the  defendant's  marriage  agreement,  if  inftfted  on,  ought  to 
be  made  good  out  of  the  perfonal  eftate. 

The  evidence  for  the  defendant  was,  that  Jofeph  Smith,  the 
father,  faid,  he  purchafed  the  eftate  called  Cheefeman's,  with  an 
intent  to  build  a  houfe  on  part,  and  that  the  defendant  and  his 
Wife  fliould  live  there  after  his  death. 

The  caufe  being  heard  before  the  Mafter  of  the  Rolls,  the  2;:th 

June,  1743,  his  Honor  declared,  that  C/ji^t)/i';;.Ws  eftate  in 
Eaf  Ifey,  and  fo  mu(?h  of  the  JFeJl  Ilfcy  eftate  as  was  in  poilef- 
fion  at  the  time  of  Jofeph  Smith's  purchafe,  being  an  undivided 
moiety,  ought  to  be  conudered  as  purchafed  in  part  performance 
of  the  covenant  in  the  marrige  articles,  for  making  a  jointure  of 

U  4  fort^ 
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^Sm^t H  ^'orty  pounds  per  annum  on  Eleanor^  and  a  provifion  for  tlie  ifTuc 
of  the  marriage,  and  fhould  be  fo  fettled  ;  and  that  the  other 
moiety  of  the  Weji  Iljley  eftate,  not  being  in  poflelhon  at  the 
■  time  of  the  purchafe,  was  not  to  be  confidered  as  purchafed  in 
purfuance  of  the  articles,  but  belonging  to  the  plaintiff,  as  heir 
at  law,  and  decreed  accoroingly  and  if  the  Cheefeman*s  eftate, 
and  the  moiety  of  the  Wefl  Iljley  eftates,  were  deficient  to  make 
good  the  covenant  in  the  articles,  the  fame  to  be  anfwered  out  of 
the  inteftate's  perfonal  eftate  ( I ) 
[  3^5  3  Before  any  further  proceedings,  the  plaintiff  Smith  ^itd.^  but 
by  his  will  had  devifed  to  Sarah  Deacon^  her  heirs,  executors  and 
adminiftrators,  all  his  real  and  perfonal  eftate,  and  appointed  her 
fole  executrix,  by  virtue  whereof  fhe  became  intitled  to  the  bene- 
fit of  the  faid  fuit,  and  ftands  in  the  place  of  Jofeph  Smith  the 
younger,  with  refpe£l  to  his  title  and  intereft  in  the  real  and  per^ 
fonal  eftates  of  his  late  father. 

Sarah  Deacon,  in  Hilary  term  1743,  brought  her  bill  of  revivor, 
and  the  proceedings  were  ordered  to  ftand  revived. 

The  defendants,  foon  after  the  hearing  of  the  original  caufe, 
procured  the  decree  to  be  figned  and  inrolled,  and  thereby  pre- 
vented any  re-hearing,  or  appeal  againft  the  faid  decree,  which  the 
prefent  plaintiff  infifts  is  erroneous,  and  hath  therefore  exhibited 
her  bill  of  review,  to  (hew  the  decree  is  erroneous  in  the  fc'llow- 
ing  particulars,j^r the  ejlates  called  Chec'feman's,  and  fo  much 
ef  the  Weft  Ilfley  ejlate  inpojfeffion  at  the  time  of  the  purchafe^  did  be- 
long and  ought  to  have  been  decreed  to  the  plaintiff  J ok^h.  Smith,  as 
heir  at  law  to  his  father. 

That  it  ought  to  have  been  decreed  likewife,  that  the  rents  and  pro- 
fits of  fuch  ejlates  fJjould  have  been  paid  to  the  plaintiff,  and  the  deeds 
delivered  up  to  him,  and  the  defendant  i^leatior  to  procure  the  mort' 
gage  term  to  be  ajjlgned  to  the  plaintiff. 

That  it  ought  to  haye  been  decreed  lihewife^  that  the  perfonal  cjlate 
of  Jofeph  Smith  the  father,  fhould  be  applied  to  make  good  the  whole 
arrears  of  forty  pounds  per  -^xm.  from  the  time  ofhii  death,  and  in  the 
purchafe  of  houfes,  lands  and  tenements  of  40  1.  per  ann.  to  be  fettled  to 
the  ufes  in  the  articles. 

She  therefore  prays,  that  for  thefe  defecls  in  the  decree,  it  may 
be  reverfed. 

Lord  Chancellor  took  fome  time  to  confider,  and  this  day  gave 
judgment. 

The  plaintiff's  counfel  have  relied  upon  two  objeftions. 
Firft,  That  here  no  fufficient  aft  appears  to  be  done  by  Jofeph 
Smith  the  elder,  and  covenantor,  to  afteft  or  fubjeft  thefe  lands 
«    to  the  articles. 

Secondly,  That  it  might  be  prejudicial  to  purchafers  and  cre- 
ditors, to  conftrue  thefe  lands  to  be  liable  to  the  articles. 
[  ^^26  ]        As  to  the  fiHl,  I  am  of  opinion,  that  there  are  not  fufficient 
*^  reafons  to  determine  that  thefe  lands  are  not  bound  by  the  ar- 

ticles. 

(i)  Reg.  Lib,  B.  1742.  fol.  551. 

In 
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In  all  thefe  cafes,  the  court  have  gone  upon  the  intention  of    Deacon  v. 
parties,  and  have  not  required  that  ftridlnefs  as  in  the  ftatute  of  Smxth. 
frauds  and  perjuries ;  and  many  cafes  have  gone  fo  far,  as  to 
rely  upon  a  llrong  prefumption  merely  without  any  pofitive  evi- 
dence. 

What  has  governed  the  court  is,  that  a  man  can  be  no  con- 
tractor with  his  heir  or  executor,  for  they  all  derive  under  his 
will  or  permillion ;  therefore,  that  the  intention  fliould  be  the 
rule,  and  turn  the  balance. 

The  cafe  of  Lechmere  verfus  Lechmere  (i).  the  13th  of  May 
1735.  I  mention  for  the  fake  of  the  general  ground,  for  there 
Sir  Jofeph  Jekyll  laid  it  dov/n,  the  intention  ought  to  be  the  rule, 
agreeable  to  the  judgment  of  three  fuccelTive  Chancellors,  Lord 
SomerSy  Lord  CGivper,  and  Lord  Harcourt. 

Lord  lalbot,  on  the  rehearing,  laid  down  the  fame  rule,  and  In  the  cafes  of 
faid,      the  cafes  upon  fatisfac9cion  are  generally  between  debtor  [^"g^^j^^^]!^'^ 
and  creditor  ;  and  the  heir  is  no  creditor,  but  only  ftands  in  depends  on  the 
his  anceflor's  place:  one  rule  of  fatisfa6i;ion  is,  that  it  de-  intent  of  the 
pends  upon  the  intent  of  the  party,  and  that  which  way  foever  pariyi^nd  which 

-  -  f,     .      ^    .       ,  .  nil  1        1  •    •        1  focver  the 

"  the  intent  is,  that  way  it  muit  be  taken ;  but  this  is  to  be  un-  intent  is,  that 
derftood  with  fome  reftri£lion,  as  that  the  thing  intended  for  it  muft  be 
a  fatisfaClion  be  of  the  fame  kind,  or  a  greater  thing,  in  fatis- 
fa6lion  of  a  lefs  j  for  if  otherwife,  this  court  will  compel  a 
man  to  be  juft  before  he  is  generous,  and  fo  will  decree 
both But  thefe  queftions,  he  faid,  are  no  ways  material  in 
this  cafe,  which  turns  entirely  upon  Lord  Lechmere'j'  intent  at  the 
time  of  the  purchafes  made,  Caf.  in  Chan,  in  Lord  Talbot^  s  time  y  92* 

I  cite  it,'  to  fhew,  that  both  the  Ma-ter  of  the  RoUs^  and  Lord 
Talboty  who  differed  in  opinion  as  to  the  point  only  of  the  fee- 
fimple  lands,  purchafed  frnce  the  covenant,  laid  down  the  fame 
general  rule  as  to  the  intention. 

Therefore,  I  am  of  opinion,  it  is  not  material  in  this  cafe,  to 
require  particular  a£ls  to  be  done  ;  but  if  there  is  a  fufhcient 
prefumption,  it  was  the  intention  of  Jofeph  Smith  the  elder,  it 
fliould  go  according  to  the  articles,  the  land  is  bound  by  the  ar- . 
tides, 

,  The  fecond  objeCfion  was,  that  it  might  be  prejudicial  to 
purchafers  and  creditors  to  conftrue  thefe  lands  to  be  liable  to  the 
articles. 

I  think  no  purchafer,  or  mortgagee  who  IF,   purchafer/r^? /^///^i,    [  32/  J 
will  be  afFedled  ;  for  if  the  hufband  had  fold  them  or  mortgaged 
them,  it  would  have  been  evidence  of  a  different  intention,  and 
would  therefore  have  taken  off  ail  evidence  of  his  intention  to 
bind  them  by  the  articles. 

It  is  faid  tlic  creditors  by  fpecialty  would  be  aiTeaed  by  it :  I  It  's  in  the  power 
lay  no  weight  on  this^  for  the  wife  and  the  lilue  of  the  mar-  the  eftatc  to 
riage  are  creditors  by  fpecialty  themfelves,  and  it  is  in  the  prefer  one  fpe- 
power  of  the  owner  of  the  eftate  to  prefer  one  fpecialty  ere-  anothc^^tbrnonc 
tlitor  to  another,  for  none  of  them  have  any  fpecifick  lien  upon  of  th^-m  have 

the  lands.  anyrpecihcklien 

upon  che  Uads, 

(0  3P,iF,  211.  s.  a 
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^SmiJh/*  IntKe  cafe  of  Row? dell  verfus  Brenry,  2  Fenu  482.  the  court 
were:of  opinion  that  the  articles  were  a  lien  on  the  lands  where- 
of the  father  was  then  feifed,  though  no  particular  lands  were 
mentioned  in  the  articles. 

Now  the  objection  held  equally  ftrong  there  with  regard  to 
creditors  by  fpeciaky  ;  and  therefore,  as  to  this  part  of  the  pre- 
fent  cafe,  the  intention  of  the  hufband  ought  here  to  prevail,  if 
it  appears  by  prefumption,  he  meant  the  ^^'dX^  fhoiild  he  bound 
the  articles. 

But  another  objection  has  been  taken,  that  admitting  there  was 
fuch  an  intention,  yet  there  is  no  fufhcient  evidence  of  fuch  iii- 
tion. 

Firft,  from  the  nature  of  the  articles  themfelves. 

Two  things  were  relied  on  to  ihew,  that  no  intention  could 
from  the  nature  of  the  articles  appear. 

Becaufe  that  there  are  articles  to  convey  and fettle  lands^  and  not 
to  purchafe. 

Secondly,  that  here  is  an  option  to  fetlle  lands  of  40 L per  ann» 
or  a  rent-charge  out  of  the  lands. 

As  to  the  firfl,  I  am  of  opinion  it  is  much  too  flight  a  dif- 
ference in  the  prefent  cafe  to  diftinguifh  it  from  Lechmere  verfus 
JLechmere, 

Every  cafe  of  this  kind  mull  be  taken  according  to  it^s  own  cir- 
cumftances. 

Jofeph  Smith  the  elder,  when  he  entered  into  thefe  articles, 
had  no  eftate  in  land  at  all,  and  eonfequently  he  muft  purchafe 
lands  before  he  could  fettle  them  :  And  amounts  to  the  fame  thin<x 
as  if  the  articles  had  been  to  purchafe  and  fettle. 
C  S-^  ]  been  truly  faid,  he  might  have  done  it  out  of  lands  purr 

chafed,  or  lands  defcended  to  him,  for  he  was  mafter  of  both. 

The  firft  ac^:  to  be  done,  was  t-o  acquire  them,  and  then  he 
was  to  convey  and  fettle  •,  this  is  too  flight  therefore  to  take  it 
out  of  the  cafe  of  Lechmere  and  Lechmere. 

As  to  the  fecond  thing,  that  here  is  an  option  to  fettle  lands 
of        per  ann,  or  a  rent-charge  out  of  the  lands. 

jofeph  Smith  has  made  no  fuch  fettlement,  and  I  cannot  prefumc 
that  he  has  made  the  option  of  that  part  of  the  disjuncSl^ive  of  fet- 
tling a  rent-charge  :  For  as  he  was  a  debtor  and  covenantor,  the 
prefumption  lies  that  he  would  fettle  in  fuch  manner  as  would  be 
the  leaft  burdenfome  to  himfelf. 

There  is  evidence  in  the  caufe,  to  fhew,  that  his  intention 
was  to  fettle  the  lands,  and  not  a  rent  charge^  for  that  he  was 
heard  to  fay,  that  he  intended  to  build  a  houfe  on  the  Cheefeman 
eltate  for  his  wife  to  live  in,  provided  (lie  furvived  him. 

I  muft  prefume  him  jutl  before  he  was  generous,  and  that 
his  meaning  was  to  do  what  he  covenanted  before  he  gave  her 
any  thing. 

The  objcclions  have  been  carried  ftill  further  from  the  nature 
of  the  purchafes  themfelves  ;  that  the  purchafes  were  made  by 
driblets  and  fmail  parcels. 

That  was  an  ohjeclion  which  wa§  made  in  Lechmere  verfus 
Lechmere.  and  over-ruled  by  the  court. 


In  tKe  Time  of  Lord  CKancellor  Hardwickk, 


As  to  the  Cheefeman  eJIaU,  It  is  not  pretenchsd  but  that  was  a  D«aconv. 
proper  purchafe  to  he  fettled  in  part  fatisfaOion  of  the  articles,  Smjtp. 

As  to  the  JVeJl  TJJley  eflate,  it  was  faid  that  one  moiety  be- 
ing in  reverfion  would  dcfcend  to  hiu  fon,  and  the  other  could 
only  be  affecled  by  the  articles. 

Though  the  moiety  was  in  reverfion,  yet  there  was  but  one 
life  upon  it,  and  therefore  it  might  Itili  be  his  intention  it  fliould 
t>e  bound  xvhen  it  fell  in. 

Another  objeclion  has  been  taken  from  the  mortgage,  that 
it  was  antecedent  to  his  purchafe,  and  afFigned  over  to  another 
perfon  for  a  valuable  confideration. 

It  was  only  continuing  in  effe6l  the  fame  mortgage  upon  the 
jeftate,  becaufe  he  wanted  to  take  up  money  to  complete  the  pur- 
chafe. 

In  Lechmere  verfus  Lechmere  tlie  purchafe  was  agreed  to  be    [3  29  3 
made  within  one  year  after  the  marriage,  but  not  made  till  long 
after,  and  the  covenant  being  broken,  there  could  not  be  faid  to 
be  a  performance  of  it, 

Here^  this  gentleman  had  his  wliole  life  to  perform  it  in :  And 
if  Lord  Lechmere^ ^  purchafe  had  been  made  within  the  year,  it 
would  have  been  flronger. 

The  ftrong  reafon  in  that  cafe  was,  that  the  Lady's  truftees 
had  no  notice,  nor  the  leaft  pretence  that  they  were  advifed  with 
about  it. 

In  the  prefent,  there  is  nothing  in  my  opinion  arifing  from  the 
nature  of  the  articles,  to  take  off  from  the  prefumption  of  the  huf- 
band's  intention,  that  the  land  Jljould  he  bowid  hy  thetn  ;  and  the 
evidence  likewife  in  this  cafe,  of  his  intention  flie  fhould  enjoy 
them  for  life,  is  an  additional  fa6t  more,  than  in  Lechmere  verfus 
Lechmere, 

The  cafe  oiTooh  verfus  Hnftw^s,  2  Vern»  07.  is  a  fa  vine  only  m  «- 

r^T  ^        J  .        ^     6  »  ^  ;     b        /  ports  are  not 

01  the  court,  and  diSliims  in  reports  are  not  gre-.itly  to  be  relied  on,  greatly  to  be 
without  the  ftate  of  the  cafe,  and  therefore  I  fent  to  the  regifter  relied  oa  with- 
for  the  decree  which  was  made  in  1688.  th"e  c^e^''^'^ 

It  does  not  appear  by  the  book,  whether  the  eftate  of  Backwell 
was  purchafed  before  or  after  the  bond  to  fettle  land ;  if  after, 
to  be  fure  a  very  ftrong  cafe. 

The  other  cafe  relied  upon  was  Roundell  verfus  Breary^  2  Vertu 

The  difference  between  the  two  cafes  is  this  ; 
That  here  it  is,  to  convey  and  fettle  lands. 
,    The  covenant  there  was  only  to  fettle  lands  of  rco  /.  per  ann*  » 

1  .1       r  /-  1  r     ■  J        I  A  covenant  t» 

and  theretore  not  fo  itrong  as  as  the  prefent.  convey  and  fettle 

Thefe  v/ere  the  particular  cafes  relied  upon.  lands, is  iirongcr 

For  thefe  reafons,  and  the  authority  of  thefe  cafes,  I  am  of  only.'' 
"inion,  it  would  be ,  too  hard  to  reverfe  the  decree,  and  be- 
ides  extremely  convenient  for  families  that  it  Ihouid  be  fo  deter- 
ihed. 

The  party  whq  is  to  purch.ife  cannot  buy  the  whole  at  once, 
J)ut  by  parcels. 

And 
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Deacon  y.  And  becaufe  he  happens  to  be  cut  off  by  death,  before  it  m 
^^'^"*  compleated,  to  fay,  for  this  reafon,  that  it  fliould  defcend  upoa 
^^whfis^undJr"  ^^^^  ^^^^^^  would  make  great  confufion  in  families  and 
a  covenant  to  therefore  the  Majler  of  the  Rolls  has  done  extremely  right  in  de- 
pui-chafe  and  termiiiing  upon  what  appears  to  be  the  intention  on  prefumptive 
before  h^e^hat^'  evidence  of  that  intention  ;  and  confequently  I  do  aflirm  the  de-' 

completed  it,      cree  (l  ). 

that  is  no  reafon  why  it  fliould  defcend  upon  the  heir  at  law,  and  therefore  the  Mafter  of  the  Rolls  did 
right,  in  determining  upon  what  appears  to  be  the  intention,  or  prefumptive  evidence  of  that  intention^ 
and  the  decree  affirmed, 

(i)  Reg.  Lib.  A.  1745,  ^o^' 


Cafe  118.  ReyniJJj  YQxinz  MdriWy  May      l']/^6k  ' 

AmSb'^^;  J^LIZABETHPhUipu  by  her  will  the  26th  of  Ocloher^, 

vvinfavbv^hatif^  -^734?  g^^^  ^""^  devifed  unto  Martha  Philips  her  eldeil 

her  daughter  daughter,  all  her  real  eftate,  to  have  and  to  hold  to  her  and  her 

marry  with  the  j^^-     £             fubjcd  to  fuch  chariies  as  (hall  be  therein  after 

content  of  truf-  - 
tees,or  the  major  CXprelTed. 

part  (if  them,  and  flgnified  in  writing,  before  fuch  marriage  had,  then  I  give  to  her,  and  not  otherwifc 
Soo/-  and  dire(a:ed  M.  to  pay  her  30/.  yearly  whillt  fiie  continued  fole,  by  15  /.  each  May  day,  and  All 
Saints  cay,  and  charged  all  her  real  eftate  with  debts  of  all  kinds  and  legacies. 

The  daughter  after  the  death  of  the  mother  married  the  plaintiff  without  the  confent  of  the  truftees, 
and  died  foon  after,  but  before  her  death  the  truftees  declared  their  confent  and  approbation  in  writing. 
Lord  chancellor  dlreSred  the  plaintiff  Jhould  be  paid  the  arrears  of  the  30/.  pro  rata  till  the  marriage'^  and 
in  cafe  the  perjonal  ejiate  floould  be  exhaufied  by  payment  of  dehts,  fo  much  of  the  real  ejiate  to  be  fold  as  ivHi 
^    fay  (he  Zoo  I.  and  arrears  of  the  annuity  {1). 

A/ffXKA^  Then  follows  the  claufe  upon  which  the  prefent  queftioa 

"i-icL^l  If!  arofe. 

S-e^  xi  Provided  always,  and  it  is  my  will,  if  my  daughter  Marym2iX- 

i^^tr-  '^-^i-  ^^^^  vjith.  the  confent  of  the  truftees  (therein  particularly 

•       named)  or  the  major  part  of  them,  and  fignified  in  writ- 
ing  before  fuch  marriage- had,  then,  and  not  otherwife,  I  give 
and  devife  unto  my  faid  daughter  Mary  the  fum  of  eight  hun- 
dred  pounds ;  and  it  is  my  will  that  my  faid  daughter  Martha 
fhall  pay  unto  my  faid  daugliter  Mary  the  fum  of  30/.  yearly 
during  the  faid  il^^r^'s  continuing  fole  aiid  unmarried,  by 
"  fifteen  pounds  each  May  day,  and  All  Saints  day  ;  alfo  I  do 
*^  hereby  charge  all  my  atorefaid  real  eftate  with  all  my  debts 
"  of  all  kind,  and  with  all  my  legacies." 

The  teftatrix  died  leaving  ifl  ue  two  daughters  Martha  and  Ma- 
ry ;  Alary  married  Thomas  Rcynifb  the  plaintiff,  without  the  con- 
fent of  tlie  truftees,  and  died  foon  afterwards,  but  before  her  death, 
the  truftees  declared  their  confent  and  approbation  in  writing. 

This  bill  was  brought  by  Thomas  Rtynifi,  as  the  reprefenta- 
tivc  and  adminiftra'tor  of  Mary  his  wife,  for  an  account  of  the 
pcrfonal  eftate,  and  tliut  the  fam.e  might  be  applied  in  payment 
of  the  fiiid  legacy  of  eight  hundred  pounds,  and  fo  much  oi  the 
arrears  of  the  annuity  of  30/*  per  ann.  as  were  due  to  Mary  be- 


( 1)  See  Uar-Jey  v.  Afm^  ante,  i  vol.  361.  and  the  note  at  the  end  of  that  cafe. 

fore 
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fore  her  marriage  ;  but  in  cafe  the  perfonal  eftate  fliould  not  be    Reynish  v, 
fufliclent,  that  then  the  real  eilate,  or  fo  much  thereof  as  will  a^uw. 
make  good  the  deficiency,  t^c,  might  be  fold,  and  the  money 
arifmg  therefrom  applied  for  that  purpofe. 

1  his  cafe  coming  on  zo  be  heard  at  the  Rolls,  the  perfonal 
eftate  not  being  fufficient,  his  Honor  decreed  t/je  real  ejlate  to 
be  fold  for  payment  of  the  legacy  and  arrears  of  the  annuity. 

The  defendants  appealed  from  this  decree,  and  the  caufe  now 
(landing  for  judgment,  Lord  Chancellor  (\zYi\'txt(X  his  opinion  to 
this  effect. 

As  Mary  married  without  the  confent  of  the  truftees,  their  Jj^^J^J^g^g^j. 
confent  or  approbation  afterwards  was  immaterial,  and  therefore  marriage 
was  not  infilled  upon  by  the  plaintifi'^s  counfel,  becaufe  no  fub-  immaterial,  for 
fequent  approbation  could  amount  to  a  performance  of  the  con-  f^^^fequent 
J-  •  vr      r      -.u      u        1  /    \  approbation 

•dition,  or  difpenie  with  a  brea.ch  oi  it.  (i  j,  could  amount 

to  a  performance 
of  the  condition,  or  difpenfe  with  a  breach  of  iu 

The  general  queflion  therefore  will  be,  whether  under  the 
circumftances  of  this  cafe  the  plaintiff  as  adminiftrator  of 
Mary  his  wife  is  entitled  to  this  legacy  of  eight  hundred  pounds. 

This  depends  on  thefe  confiderations  : 

Firjl,  What  the  event  Would  be,  if  this  legacy  of  eight  hun- 
dred pounds  is  confidered  merely  as  a  perfonal  legacy  to  be  paid 
but  of  the  perfonal  eftate  only. 

Secondly^  If  confidered  as  a  charge  originally  laid  upon  the 
lands. 

Thirdly,  Suppofing  this  legacy  to  be  merely  perfonal,  what 
remedy  the  plaintiff  has  in  this  court,  or  in  what  manner  the 
fame  ought  to  be  raifed. 

As  to  the  Jir/l,  I  apprehend  that  taking  this  as  a  mere  perfonal  It  ^as  long  beea 
legacy,  the  plaintiff  by  the  rules  of  the  civil  and  eccleflaftical  ]aw,  thL  Iwrt^^thac 
and  which  have  been  conftantly  adhered  to  in  this  court,  will  be  where  a  perfonal 
intitled  to  the  legacy  ;  for  it  is  an  eftablifhed  rule  in  the  civil  ^Q^J^^hild  on^'^ 
law,  and  has  long  been  the  do£lrine  of  this  court,  that  where  a  condition  of 
perfonal  legacy  is  given  to  a  child  on  condition  of  marrying  with  marrying  witlx 
confent,  that  this  is  not  looked  on  as  a  condition  annext  to  the  ^^^^ 
legacy,  but  as  a  declaration  ot  the  teitator  in  terroreni*  dition  annexed  to 

the  legacy,  but  a 
declaration  of  the  teftafor  in  ttrrovem  only. 

*  This  rule  is  fo  ftri£lly  adhered  to  in  the  eccleliaftical  court,  marrying 
that  the  marrying"  without  confent  is  not  confidered  there  as  a  h  ?orconfrdci"d 
breach  of  the  condition,  alihough  the  legacy  is  aciually  given  over  \  in  the  ecclefiif- 
but  that  rule  has  not  been  carried  fo  fir  in  this  court,  for  in  ma-  brg^^'j^^J'^j^^^^ 
ny  inftances  here  it  has  been  confidered  as  a  breach  of  the  condi-  condkio°n  ^  * 
tion,  and  the  legacy  thereby  forfeited  j  but  that  differs  from  the  though  the 
prefent  cafe,  becaufe  here  the  legacy  is  eiven  to  Mar^  only,  j^g-5y a'^u-J- 

^  .  ,  ....  to     ;         to  J         n  ly  given  over, 

mjiihout  any  limitation  over,  but  that  rule  has 

not  been  canicd  fo  far  in  this  court. 

[  *332  ] 

(i;  Ante  2  vol.  617.  But  fee  EurUtonv,  Mercer  v.  Hally  4  Ero.  Cha.  Rep.  318. 
Humphreys^  4  Buir  2056.  Amh,  256.  S,  C.    Farmer  v.  Compon^  i  Cha,  Rep.  j. 

But 
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JlEYNisH  V.       But  then  it  was  objecSted,  that  there  is  a  ftrong  and  material 
ARTiN.     difrerence  between  a  condiiion  precedent  and  fubfequent,  and  this 
being  a  condition  precedent^  and  as  the  condition  was  not  performed 
nothing  veiled,  becaufe  the  event  was  not  come,  on  which  the 
legacy  was  to  take  efFe6t. 
Neither  the  civil      Undoubtedly  this  is  true  in  general  both  in  law  and  equity  5 
or  ecciefiafticai  but  I  do  not  find  that  the  civil  or  ecclefiaftical  law  have  made 
diftinaion  bc^  diflin6lion  between  conditions  precedent  and  fubfequent, 

t*cen  conditions  but  that  iin  both  cafes  the  condition  as  fuch  is  merely  void  (i), 

precedent  or 

fubfequent,  but  in  both  cafes  the  condition  is  void. 

This  rule  of  thg  ecclefiaftical  court  was  ftrongly  relied  on  in 
the  Q-Atoi  Harvey  and  JJlcn^  (  i  T,  Atl,  361.)  but  it  was  the 
opinion  of  all  the  Judges  who  aflifted  in  that  cafe,  that  it  was  no$ 
to  be  carried  fo  far  in  this  court ,  and  the  diftindlion  taken  by 
Lord  Chief  Baron  Comyns  in  his  argument  in  that  cafe  is  extreme- 
ly right,  and  very  well  reconciles  the  difference.  Vide  Com,  Rep, 
738.  and  the  reafon  is,  becaufe  the  civil  law  confidering  the  con- 
dition, whether  precedent,  or  fubfequent,  as  unlawful^  and  ab- 
foL'.uely  void,  the  legacy  ftands  pure  and  fimple. 
Where  the  ton-  But  in  oar  law,  where  the  condition  is  precedent,  the  legata-^ 
diuon  js  pr^ce-       takes  nothinQ-  till  the  condition  is  performed,  and  confequent- 

deiu,  Jii  our  law,     J  o  .  ,11  ,       .    .    ^  , 

the  legatary  ly  has  uo  right  to  come  and  demand  the  legacy  ;  but  it  is  other- 
takes  nothing  -y^ife  whcic  the  condition  is  fubfequent,  for  in  that  cafe  the  lega- 
tiin^syrformed  tary  has  a  right,  and  the  court  will  decree  him  the  legacy,  but 
but  where  it  this  difference  only  holds  where  the  legacy  is  a  charge  on  the  real 
is  fubfequent  he  jifT^ts   and  therefore,  if  this  had  been  merely  a  perfonal  lefracy, 

fcao  a  right,  and   ^       ,  ,  ,         ,  ^      .   .        ,  ^        ^  .  .  .        o  y» 

the  courcwiii  liiould  have  been  oi  opmion  tnat  as  the  marriage  without  con- 
decicehimthe  fent  would  not  have  precluded  Mary  of  her  right  to  this 
legacy ,  but      lerracv  in  the  ecclefi«Tflical  court,  no  more  would  it  have  done 

then  mis  differ-   ^        ^  ,  r    r  i       r  •  '  1        i  -  1 

ence  only  holds  10  hcrc  :  and  to  this  purpoie  ieverai  caies  were  cited,  which  are 
viiere  the  h:ga-  taken  noticc  of  in  the  cafe  of  Harvey  and  Jjicn,  and  which  I 
th^rcJll'iilS.^'^  fhall  not  repeat,  but  refer  to  that  cafe  for  them. 

The  next  confideratbn  is,  what  the  confequence  will  be,  tak- 
ing this  legacy  as  a  charge  originally  laid  upon  the  lands  and  not- 
merely  perfonal  ? 

[  3^3  J  But  before  1  enter  upon  that  point,  it  will  be  proper  to  con (i- 
der  how  this  legacy  is  given,  and  in  what  rcfpecl  it  may  be  con- 
fidered  as  a  charge  upon  the  lands. 

In  the  firil  place^  this  is  certainly  a  perfonal  legacy  ifTaing  out 
of  the  perfonal  efiate,  and  chargeable  upon  that  fund,  but  then 
tlie  tcilatrix  afterwards  at  the  clofe  of  her  will  charges  all  her 
real  cftate  with  all  her  debts  and  legacies. 

I  will  therefore  confider  tliis  legacy  jirj}^  as  if  originally  charg- 
ed upon  the  lands. 

Secondly y  As  if  it  was  not  originally  a  charge  upon  the  lands, 
but  thu  lands  charged  only  as  auxiliary,  upon  a  deficiency  of 
the  perfonal  eftate. 

( \)  Dr.'hy  V.  De/I^onrerle,aht£  2  vol.  261.  Elton  v.  Z-te,  i  Wilf.  159.  |  Fef.  4. 
S.  C.  /"^y?.  504.  v>.  C. 

As 
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As  to  t\iQfirJ},  If  this  had  been  a  legacy  originally  charged  '^^^^"j'^j^J* 
on  the  land,  I  do  not  apprehend  that  the  plaintiff  could  come       j^^^*  ^^^^  *  ^ 
here  to  compel  truftees  to  raife  the  legacy  after  a  breach  of  the  jegacy  originally 
condition,  for  the  legacy  being  a  charge  upon  the  lands,  follows  charged  on  the 
the  rule  of  the  common  law,  and  is  not  cognizable  in  the  fpiri-  J-'Jlfi'd^^t^W^ 

tual  court.  compelled  the 

truftees  to  raife 

it  afcer  a  isreach  of  the  condition,'  for  being  charged  on  laad,  it  follows  the  rule  of  the  coniirion  law. 

But  where  the  legacy  is  merely  perfonal,  the  court  follows  Ipperfonaiiega. 
the  rule  of  the  civil  law,  becaufe  perfonal  legacies  are  properly  X'ay!  followed 
cognizable  in  the  ecclefiaftical  court,  and  equity  has  always  con-  the  rules  of  the 
fidered  itfelf  as  bound  to  follow  the  rules  of  that  court,  to  which 
the  j urifdiaion  properly  belonged.  Se  jurifdiaTon 

properly  belongs. 

As  in  the  cafe  of  bond  creditors,  they  arc  con  fidered  here  as  Bond  creditors 
havinjT  a  priority  to  fimple  contracts,  becaufe  they  have  a  pri-  confiiered 

.      t>       r  ;  r  r      '      1  r      ^      •     TJ-      here  as  having  a 

ority  at  common  law  j  and  the  reaion  is,  becauie  the  juriiaic- priority  to  fimp!« 
tion  originally  and  properly  belonging  to  another  forum^  this  contradts,  be- 
court  will  not  break  in,  but  will  govern  themfelves  by  thofe  rules  aprfon^y'Iccom- 
vvhich  have  been  eflabliflied  in  that  forumy  to  which  the  jurifdic-  mon law,  for  thi« 
tion  properly  belonQ;s*  court  govern 

^      '  ^  themfelves  by 

rules  eftabllfhsd  In      forum  to  which  the  juridifdion  properly  belouga 

i  For  the  fame  reafon,  where  the  legacy  is  a  charge  upon  the 
lands  to  be  raifed  out  of  the  real  eflate,  as  the  ecclefjaftical  courts 
have  no  jurifdici-ion,  it  muft  be  governed  by  the  rules  of  another 
foruniy  to  which  the  jurifdiilion  properly  belongs. 

This  difhindion  was  taken  by  Lord  Chief  Baron  Hales  in 
the  cafe  of  i^r)'  and  Porier,  vide  i  Chan.  Caf,  J42.    "  That  al- 
"  though  in  the  civil  law  in  the  cafe  of  a  mere  perfonalty  tl>e 
•*  limitation  be  void,  yet  this  is  a  devifeof  the  lands  not  governed 
by  that  law, 

Eilates  governable  by  the  common  law  of  this  kingdom,  wltl 
out  relation  to  another  foriiin^  ought  not  to  be  influenced  by  an-  not  be  in iaw  de- 
other  law  :  and  this  bein-^-  a  eood  condition,  it  cannot  be  in  law  ^-^^-^}  '^'}^ 
defeated,  and  there  being  a  full  breach  of  the  condition,  as  laiv  of  ic,  as  law  will 
will  not,  cannot  help.  not,  equity  caji- 

In  the  prefent  cafe,  the  lands  may  or  may  not  be  charged  ;  if  -1 
confidered  as  originally  charged,  the  legacy  mull  be  governed  by    ^    ^^"^  ■* 
the  fame  rule  as  a  devlfc  of  x\\z  land  itfelf  would  have  been,  with- 
out relation  to  the  rules  of  another  foncm^  or  being  influenced  by 
another  lav/. 

The  cafe  of  King  verfus  Withers^  Free,  in  Cane,  348.  was  a 
dcvifti  of  2500/,  to  the  teilator's  daughter  at  the  pge  of  tiventy 
one  or  rndrriage  ;  provided  Ihe  married  without  the  confent  of 
the  mother,  then  500/.  part  of  the  2500/.  was  to  ceafe,  and 
be  applied  towards  payment  of-' debts  :  That  legacy  was  charged 
aad  chargeable  on  the  real  ellate,  and  therefore  my  Lord  Hai-- 
cTurt  fays,  it  mull  have  the  fame  confideration  as  a  devife  of 
i:.nds  would  have  ;  and  he  faid,  the  rule  that  had  been  infifted  on» 
f.x.  that  v/here  there  is  uo  devife  over,  that  the  condition  {hall 

be 


Thisb^lng  3  good 
c:>;iditioa  k  c:m- 
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^^"^^isH  V.  be  taken  only  in  terroremy  was  a  great  deal  too  wide  ;  but  In  that 
cafe  the  daughter  having  attained  twenty-one,  one  of  the 
times  appointed,  his  Lordfiiip  held  flie  was  intitled  to  the  legacy 
of  2500  /. 

!Lfidere?aIa'  ^^^^  ^^g^^Y  therefore  in  the  prefent  cafe  is  to  be  confidered 

charge  originally  as  a  charge  originally  upon  the  faid  lands,  it  mud  have  the  fame 
mJft  hlr'^th confideration  as  a  devife  of  lands  would  have  ;  and  in  that  cafe 
Smewnfiderad-  ^^o^hing  could  be  clearer  than  that  the  legacy  could  not  be  raifed, 
on  as  a  devife     becaufc  nothing  veiled  before  the  condition  performed. 

of  lands  would 

have,  and  there  nothing  can  be  clearer  than  that  the  legacy  could  not  be  raifed,  becaufe  nothing  vefted 
before  the  condition  performed. 

So  held  in  King  verfus  Withers^  Harvey  and  AJlon^  Fry  and 
Porter* 

^f/'orf^z«j:^«-  ^-^j^g  cafes  which  have  been  cited  e  contra^  and  come  the  near- 
7wgkam°itime°J\%  to  the  prcfcut  are  i  ChajicCaf*  58.  F/emwgvevfus  Waldgravey 
a  book  of  no  au-  and  JJisn  verfus  AJlon^  1  Vera,  452.  and  the  cafe  of  Needha?n 
thonty.  verfus  Vemoji,  reported  in  a  book  of  no  authority,  called  Reports 

in  Chan,  in  Lord  Nottingham's  time^foL  62. 

But  all  thefe  cafes  turned  upon  difrerent  confiderations  from 
the  prefent,  and  were  determined  either  on  the  particular  man- 
ner of  penning  the  condition,  or  becaufe  the  condition  was 
fubfcquent,  or  for  fome  peculiarity  in  the  limitation  of  the 
trufl. 

A  material  dif  *  Fleming  YCX^ViS  Waldgrave^  the  condition  was,  in  cafe  flie 
ference  between  marrics  not  Contrary  to  the  liking  of  Sir  Edward  Waldgrave  and 
th T^'"t''"' o!^^*^  his  lady  ;  and  there  certainly  is  material  difference  between  a  con- 
jiot  marry*^ with-  <^^tion  that  the  legatary  (hall  not  marry  without  confent,  and 
out  confcnt,  and  whcrc  it  is  that  flie  fhall  not  marry  againft  confent. 

where  it  is  that 

Ihe  fhall  not  marry  againfl  confent. 

[  *335  ]       The  cafe  of  AJlon  AJlon^  could  not  be  faid  to  be  a  de- 

cree made  by  any  compulfory  power  of  this  court,  becaufe  the 
legatary  either  had,  or  had  not  a  right ;  but  although  the  por- 
tions were  decreed,  yet  the  court  requiring  fecurity  to  refund, 
if  the  condition  fhould  be  broken,  fnews  the  opinion  of  the  court, 
that  the  breach  of  the  condition  would  be  a  forfeiture. 
As  the  real  cf-  Thus  the  cafc  would  ftand,  fuppofnig  this  to  be  a  legacy  ori- 
catcs  were  net     ^'nally  charged  ou  'the  lands  j  but  as  the  real  eftates  were  not 

oiiginally  made  o  ^      ;          t>  ' 

liable,  but  only  originally  charged,  but  only  as  auxiliary  upon  failure  ot  the  per- 
as  auxiliary,  and  fonaltv,  and  the  charge  on  the  lands  depending  upon  a  condi- 
them^dq^ending  ^^^"^  precedent,  which  never  was  performed,  this  cannoi:  be  con- 
on  a  condition  fidered  as  a  legacy  charged,  or  chargeable  on  the  real  eftate,  but 
precedent  which  j-^erely  as  a  perfonal  legacy,  chargeable  upon  the  perfonalty  only, 
fonmcd'tJhisTrfs  and  as  fuch  to  be  governed  by  the  rules  of  that  court,  which  has 
muftb«confider-  the  proper  jurifdiSlon  in  fuch  cafes,  and  therefore  this  cafe  dif- 
cd  as  a  mere  per-  £     f^Qi-j^  ^ates  vcrfus  Fettiplacc,  2  Vcm,  416.  "  where  a  legacy  of 

fonal  legacy,  and  .  111  i       j         r       i  nP 

as  fuch  to  be  go.  "  3000/.  was  givcn,  charged  on  the  real  and  perionai  eitate,  to 
vf rned  by  the  tc  {^g  p^id  at  21,  or  marriage,  if  married  with  confent,  if  not, 
andL°cVefilrlcaI  ^^^t  looo/.  the  legatary  died  at  fix  years  of  age,  and  adjudg- 
law(i).    *      "  ed  that  the  portion  Ihould  not  be  raifed  for  the  benelit  of  her 


(l)  ScdviJe  Proiofe  v,  Abingdon^  ante^  I  Vol.  482,  485, 


<f  ad- 
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"  aciminiflratrix  5"  and  very  rightly  ;  bccaule,  in  that  cafe,  had  the  ^^^^^^^^^^J' 
legacy  veiled,  and  it  had  been  charged  on  the  perfonalty  only,  artii,. 
it  vi^ould  have  been  tranfmiffible ;  but  being  originally  a  charge 
upon  the  lands,  and  the  legatary  dying  before  the  day  of  pay- 
mentj,  it  became  a  lapfed  legacy,  to  fink  in  the  inheritance,  for 
the  benefit  of  the  heir,  and  that  is  now  a  conftant  rule  in  equity, 
eftablifhed  fo  long  ago  as  the  cafe  of  Jennings  verfus  Rooke  ( i ) : 
and  tlxo  h^gacy,  in  the  prefent  cafe  depending  upon  a  condition 
precedent  never  veiled,  fo  far  as  refpe6ls  the  real  eftatc,  but  the 
lands  not  being  originally  charged,  but  only  liable  to  be  fo,  upon 
performance  of  the  condition,  I  am  of  opinion,  this  cafe  muft  be 
coniidcred  as  a  mere  perfonal  legacy,  and  as  fueh  to  be  governed 
by  the  rules  of  the  civil  and  ecclefiaftical  law. 

The  third  confideration  therefore  will  be,  Vv^hat  remedy  the 
plaintiff  will  be  iiititled  to  in  this  court  I  And  in  regard  to  that, 
he  is  certainly  incltied  to  an  account  or  the  perfonal  eftate  ;  but  as 
that  may  be  exhaailed  by  the  payment  of  debts  and  legacies, 
the  next  queilion  v/ill  be,  whether  this  court  cannot  marfliall  the 
ajjfets  in  fuch  a  manner,  as  to  give  the  plaintiff  a  remedy  out  of 
the  real  ellate ;  for  as  the  real  eflate  is  exprefsly  charged  with 
the  payment  of  all  debts  and  legacies,  and  this  legacy,  by  the  [  33^  ] 
event  which  has  happened,  falls  out  to  be  a  charge  upon  the  per- 
fonalty only  ;  I  am  of  opinion,  that  the  plaintiff  ought  to  fland 
in  the  place  of  fuch  creditors  or  legatees  as  have  received  a  fatif- 
fa6lion  out  of  the  perfonal  affets,  and  to  order  it  fo,  is  the  con- 
ilant  rule  and  practice  of  this  court. 

There  is  anodier  queilion  in  refpe6l  to  the  annuity  of  thirty  Though  the  an?* 
pounds,  videlicet,  whether  the  plaintiff  is  intitled  to  the  arrears  o^itywasnotcx- 

^1  -n/r       \    r  •  n  •        i    r         i      prefJy  given  tot 

pro  rata  due  to  Mary  before  marriage,  ihe  marrying  before  the  the  daughter's 
laft  half  year's  payment  became  due  ?  And  although  this  annuity,  rnaintenance,yet 
jor  half-yearly  payment,  is  not  exprefsly  given  for  the  maintenance  ft^Jfo^and  falls 
oi  Mary  ii?,  in  the  cafe  of  Hay  verfus  Palmer ^  2  Vern,  501,  yet  I  within  the  cafe 
am  clear  of  opinion  that  it  muft  be  underflood  fo,  and  therefore  ^f^^^  ^^^^^^ 
falls  within  the  reafon  of  that  cafe. 

"Upon  the  whole,  I  mufl  dire£l  that  the  plaintiff  be  paid  the 
arrears  of  the  thirty  pounds  per  ann,  pro  raidy  till  the  time  of  the 
marriage  *,  and  in  cafe  the  perfonal  eftate  fhould  be  exhaufted  by 
payment  of  debts  or  other  legacies,  that  the  plaintiff  fliall  ftand  in 
the  place  of  fuch  creditors  and  legatees  {2) pro  tanto,  as  have  re- 
ceived fatlsfadlion,  and  that  fo  much  of  the  real  eftate  be  fold, 
as  will  be  fufficient  to  fatisfy  this  legacy  of  eight  hundred  pounds^ 
and  arrears  of  the  annuity. 


/  {\)  Jennings  v.  Lcols,  2  P.W.  276. S.C.  fo  much  of  faid  legacy  of  800  /.  and  in- 

(2)  And  Ihall  receive  a  fatisfadion  tereft  as  fuch  part  of  the  perfonal  eilate, 

pro  tanto,  out  of  the  real  eftate,  and  out  of  as  iTjali  have  been  ejihaulted  in  payment 

the  monies  to  arife  by  a  fale  of  a  compe-  of  faid  debts  and  legacies,  would  amounC 

tent  part  thereof  the  plaintiiTfiiall  be  paid  to.    Reg,  Lib,  B.  1743,  fol.  305. 
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Cafe  1 1 6.  Lord  Town/end  and  Horatio  Towjifefid  verfus  Windham  JJh  and 

his  Wife^  31ay  13,   1 745. 

Vef  *422  Vhe  TP  ^  ^^^^  brought  for  a  ftiare  in  the  New-river  water, 
plaintiffs  'proper  A  ^nd  for  an  account  of  mefne  profits  from  the  death  of  Sir 
in  coming  here    James  AJh^  the  father  of  the  defendant's  wife. 

to  have  a  difco- 

very  of  the  deed  under  which  this  title  arifes,  to  have  it  produced  at  all  trials  at  law,  and  to  have  at- 
tefted  copies,  and  for  an  account  of  profits,  without  firft  eftabliihing  their  title  at  law. 

"  On  the  marriage  of  Sir  James,  a  fettlement  was  made  of 
*^  two  fhares  in  the  New-river  water,  and  the  fame  were  limited 
to  Sir  James  for  Hfe,  remainder  to  his  wife  for  Hfe,  and  after 
their  deceafe,  one  fiiare  was  limited  to  fuch  of  the  younger 
**  children  of  Sir  James  Afi  as  were  not  his  heir  at  law,  or  for 
want  of  fuch  iiTue,  to  the  fillers  of  Sir  James,  and  their  child- 
*^  ren,  as  Sir  James  fliould  limit  and  appoint  j  and  the  other  fhare 
aifo  to  the  fifters  and  their  children,  as  Sir  James  fhould  limit 
and  appoint;  but  in  cafe  of  no  iffue  of  Sir  James  JJh,  or. 
if  he  fhould  make  no  appointment,  the  fame  was  limited  to 
the  fifters,  and  the  children  of  Catharine^  one  of  the  fifters, 
(under  whom  the  plaintiff  claims)  in  fuch  manner  as  they  were 
intitled  to  one  whole  fhare  on  the  death  of  Sir  James" 
This  fettlement  being  in  the  cuftcdy  of  the  defendants,  they 
claimed  a  right  to  fuch  fhare,  in  right  of  the  wife,  as  the  heir 
of  her  father,  as  if  no  fettlement  had  been  made, 
r  337  ]        They  alfo  levied  a  fine  of  the  two  fhares  in  the  three  coun- 
ties the  waters  run  through,  and  received  the  profits  from  the 
death  of  Sir  James  AJh,  in  1733,  till  the  filing  of  the  bill  in  1 741, 
when  the  plaintiffs  difcovering  there  was  fuch  a  fettlement, 
brought  this  bill  for  difcovery,  and  to  be  relieved. 

The  defendants  pleaded  the  fines  and  non-claim,  which  plea 
was  over-rulefl,  to  let  in  all  the  proof  that  could  be  brought  of  the 
nature  of  this  eft.ate  j  and  now  the  whole  came  01a  to  be  heard, 
the  plaintiffs  relying  on  thp  fettlement,  and  the  defendants 
on  the  fines  and  nonrclaim. 

The  fines  were  levied  in  Hilary  term,  1733,  but  no  claim  was 
fet  up,  or  any  kind  of  entry  proved,  pnly  that  a  demand  of  the 
profits  was  made  in  the  office,  in  the  name  of  the  defendants,  on 
•the  14th  of  February,  and  the  firft  payment  was  made  of  the 
ChriJIfnas  dtvidend  before  due,  on  the  23d  of  February,  which 
was  after  the  fine  levied,  and  no  other  feifm  appeared  :  Sir 
James  kfh  died  in  November^  the  firft  half  fear  became  due  at  < 
Chri/lmaS)  but  not  received  till  after  the  fine  was  levied  as  above. 
Lord  Chancellor, 

The  defendants  have  made  a  great  number  of  obje£lions. 

'ThQ  firft  objection  was  againft  the  .plaintiff's  remedy  for  ac- 
count of  the  profits,  Infiftiiig  they  ought  to  eftablifli  their  title  at 
law,  as  it  is  merely  legal. 

But  I  am  of  opinion  they  are  proper  in  coming  here  for  the 
remedy,  in  order  to  have  a  difcovery  of  the  deed  under  which  the 

title 
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title  arlfes,  to  have  it  produced  at  all  trials  at  law,  and  to  have  Townsend  v. 

efl:£( 
A  In 


.    n.    1        •  Ash. 

attelted  copies 


Hire  difioverf  therefore  not  being  fufBcient,  fome  relief  is  then  '^^^^'^]\ 
ciry  j  if  there  was  any  doubt  of  the  title,  I  would  fend  them  the°court* 
to  law.  But  the  bill  is  to  have  the  benefit  of  the  fettlement,  and  may  determine 
for  proper  directions  neceflary  to  be  tilven  concerning  it :  and 

i     -         ...  - ,       o         .  .,,  ,  ^^ot  neceflary 

therefore  though  it  is  a  matt  er  ot  law,  yet  the  court  will  deter-  that  every  legal 
mine  upon  it  not  /ithftanding,  for  it  is  net  neceflary  for  every  quefti^n  be  fent 
legal  queftion  to  be  fent  to  lav/,  ^^"^^ 

There  is  likewife  another  relief  prayed,  a7i  account  of  rents  and 
profits, 

*  In  all  cafes  where  quefhions  have  arlfen  about  (hares  in  water-  Tho'  fhares  In 
works,  the  parties  have  conftanlly  come  into  this  court  for  mefne  ^^ater- works  are 
profits  •,  for  tho'  it  is  a  legal  eftate,  and  corporeal  inheritance,  yet  and^corporeal 
no  one  proprietor  could  receive  the  profits  himfelf,  but  the  com-  inheritance,  yet 
panv  or  their  olBcers  are  the  common  hand  to  receive  the  pro-  propne- 

.  •c^        tor  can  receive 

fits,  ana  there  is  no  other  way  to  come  at  it.  the  profits  him- 

felf ;  and  as 

there  is  no  other  way  to  get  at  it,  proper  to  come  Into  this  court  for  mefne  profits. 

Where  an  eftate  is  under  fuch  a  management,  though  the  legal  [  *338  ] 
eftate  is  in  the  proprietors,  it  would  be  abfurd  to  fend  the  plain- 
tifls  to  law,  for  it  would  be  difficult  to  bring  ejectments  for  a 
thirty-fixth  part  and  bits  of  land  in  feveral  counties,and  to  bring  ac- 
tions of  trefpafs  againft  the  tertenants  would  be  very  extraordinary, 
as  the  management  is  in  the  company. 

Therefore  in  point  of  remedy  there  cannot  be  a  ftronger  cafe, 
to  come  here  for  an  account  of  profits. 

The  next  queftion  will  be  as  to  the  title. 

Firft,  As  to  the  conftru6licn  of  the  fettlement. 

Secondly,  As  to  the  fine  and  non-claim. 

As  to  the  conftru6lion  of  the  fettlement,  it  has  been  faid  by  the 
defendant's  counfel,  to  be  for  the  benefit  of  the  marriage. 

I  take  it  in  another  light  \  indeed  if  the  eftate  had  moved  from 
Sir  James  Afj,  there  might  have  been  fome  pretence  for  fuch  a 
fuggeftion,  but  it  moved  from  Lady  Afh^  and  manifeftly  fhe  had 
an  intention  of  a£ling  for  the  benefit  of  her  daughters,  and  their 
iffiie,  as  flie  had  for  the  children  of  that  marriage,  for  they  were 
as  much  her  daughters,  and  their  ifliie  as  much  her  grandchild- 
ren. 

There  was  no  limitation  of  thefe  water  ftiares  to  any  fon  or 
firft  fon  of  the  ma>riage,  but  to  the  ife  of  all  and^ner^  child  and 
children  other  than  fuch  as  fhall  he  heir  at  law. 

So  that,  as  he  ufes  the  fingular  number,  if  there  had  been  on-  Ifthere  had  been, 
ly  one  child,  it  would  have  been  excluded  ;  or  if  there  had  been  ^^Jy^^^il  We ' 
feveral  daughters,  as  in  point  of  law  they  would  have  made  but  been  excluded, 
one  united  heir,  they  v/ouid  have  been  excluded  ;  or  if  there  had  by  the  words 
been  both  fons  and  daughters,  and  reduced  only  to  one  child,  ''p^iifj^hlu-^gf' 
that  child  could  not  have  taken.  hiv,  or  if  there 

had  been  feveral 

•Jaughters,  as  they  would  have  made  but  one  united  heir,  they  would  have  been  excluded;  or  if  botU 
(Qm  iind  daughters,  and  reduced  only  to  Qne  child)  that  child  cuuid  not  have  taken. 
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Town -END  v.      A  fiRcr  of  Sir  James  Ap\  lady  was  wife  of  this  Lord  Town* 
/end's  grandfather,  and  mother  of  the  plaintiff  Horace  Toiv7ifend : 
Mrs.  Windham  AJIj  being  dead  without  iffue,  a  moiety  of  the 
two  fhares  is  come  to  the  iffue  of  the  other  fifters. 
Secondly,  As  to  the  fine. 
Vvhere  tKe  par-     The  obje£lion  was,  that  the  parties  had  no  feifin  to  warrant 
nT:o  warrant"  ^^'^        '  ^^'^  ^  ^^"^      Opinion  if  they  had  not,  courts  of  law  will 
the  iine,  courts  not  prcfume,  or  ftrain  a  point  to  v/ork  a  wrong,  and  no  favour 
of  law  will  not       allowed  in  conftrucliou  in  that  cafe, 

prelur.ie,  or 

ftraina  point  lo  work  a  wrong. 

Then  what  kind  of  poflefrxon  had  Mr.  Windham  J/Ij  and  his 
wife  at  the  time  of  the  fine. 

Both  fides  agree  it  to  be  a  legal  eftate,  that  there  was  no 
entry  made,  and  nothing  but  the  perception  of  rents  and  pro* 
fits. 

"tirr^^offeffion         ^^^^  ^^'^  ^"^''^  filould  be  as  notorious  as  poffible, 

by  di^l'dfin'^r^ui?  ^ut  if  they  had  taken  out  water,  or  dug  the  foil,  it  would  not  do 
notftep  on  the  to  gain  a  feifin  in  a  wrong-doer ;  for  in  a  wrong- doer,  doing  the 
leavJ  th'e'^-Mit-  ^  rightful  owner  is  not  fufiicicnt  to  gain  a  pofleflion  ;  for 

fui  owner  In  -  if  a  man  enters  on  my  tenant,  he  does  not  gain  a  fuch  a  pofTef-? 
pofieflion, which  fion  to  Icvy  a  fine  thereon,  unlefs  he  continues  in  pofieffion; 
ttgif^^^Sn^  for  a  wrong-doer  to  gain  a  polieffion  by  difleifin,  m.ufi:  not  fi:ep 
on  afeotTmentis  ou  the  land,  and  withdraw  and  leave  the  rightful  owner  in  pof^ 
jiot  to  levy  a     fdTion,  which  would  be  fufficient  to  gain  a  feifin  on  a  feofi:inent« 

fine  (i).  1  .    1  r 

^  '  but  not  to  levy  a  fine. 

Next  as  to  the  rents  and  profits,  it  is  faid,  the  perception  of 
then  is  a  fufficient  feifin. 

But  it  is  anfwered  there  v/as,  in  fa£t,  no  receipt  till  after  the 
fine  levied  ;  if  they  had  received  the  rents  in  the  prefent  cafe  be^ 
fore  the  fine,  it  would  be  a  difleifin.  Hob*  322.  in  the  cafe  oi  B kin- 
deft  verfus  Baitgh^  Cro.  Car.  302.  held  by  the  court  of  King's 
Bench,  that  a  receipt  of  rent  from  my  tenant  m.ay  be  a  difleifin, 
or  not,  at  my  election ;  but  if  they  go  on  to  receive  the  rents, 
'  and  levy  a  fine,  it  fiiews  quo  animo  hoc  fecerity  and  is  not  a  receipt 
as  bailiff  or  receiver, 
Evidence  of  rJ-      '^^^^  evidence  of  receipt  of  rent,  if  the  jury  had  believed  it, 
ccipt  of  rent,  is  would  be  fufiicicnt  poffeffion  to  levy  a  fine  5  and  fo  held  in  Dor-^ 

^iue.  In  this  cafe  it  is  the  ftrongeft  evidence  of  poffefliion  that  can  be, 

for  none  of  the  rightful  owners  receive  the  rents  and  profits  from 
the  tenants,  but  the  corporation  only. 

But  it  is  faid,  the  company  are  a  kind  of  ftewards,  a  common 
hand  to  receive  and  pay  the  proprietors,  and  thofe  profits  were 
received  by  the  company  at  the  time  of  the  fine  levied,  and  that 
f  340  ]  ^^'^^  payment  by  the  company  after  the  fine,  of  profits  due  before, 
fiiail  have  relation  fo  as  to  be  confidered  as  a  payment  before  th? 
levying  of  the  fine. 


(1)  SraithQVi  dcm.  Dormer  V.  Padhurjl^miie,  141.  (2)  Ante,  124.  S. 

Put 
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iBut  there  is  a  plain  anfwer,  the  company  received  for  the 
rightful  owner,  who  were  the  plaintiffs,  and  therefore  could  be 
no  receipt  for  the  defendants  at  the  time  of  the  fine  levied ;  the  J^^^'^'^^f 
law  allows  of  fidions  and  relations  to  fupport  a  right,  buc  never  fchtions  toTup- 

tO  work  a  V/rong.  port  a  right,  but 

never  to  work  a  wrong. 

Going  to  the  office,  and  claiming,  not  fulHcient ;  but  if  a  [^anfh'Tj''' 
pcrfon  has  a  right,  and  is  kept  out  by  terror,  a  claim  is  fuffi-  kept  out  oy  c^r- 

Cicnt.  ror,  a  da. in  :s 

The  fine  therefore  can  have  no  operation  to  change  the  right  f'if'^-^^^* 
of  the  parties. 

The  next  queftion  is  as  to  the  relief. 

I  mud  decree  the  fettlement  to  be  produced  in  any  court  of  law 
or  equity,  on  reafonable  notice^  it  relating  to  other  more  confi- 
derable  eflates. 

There  muft  alfo  be  a  decree  of  an  account  for  rents  and  pro- 
fits from  the  time  the  title  accrued,  becaufe  the  fettlement  was 
in  the  hands  of  the  defendants,  and  they  knew  the  plaintiff's  title, 
and  yet  was  not  difclofed  by  Sir  James  AJh  to  Lord  Townfe?id  in 
his  life-time,  which  was  the  ftrong  ingredient  in  Dormer  verfus 
Forte/cue  (i)  to  decree  the  account  fo  far  back  as  the  title  ac- 
crued. 

Another  ftrong  ingredient  to  decree  fo  far  back  is  from  the 
nature  of  the  eftate. 

For  none  of  the  parties  are  in  a6lual  pofTeffion  of  the  lands,  the 
New-river  company  having  the  profits  in  perception. 

As  fome  body  mufh  account,  it  would  be  hard  to  make  the 
tompany  do  it,  who  have  paid  it  to  a  wrong  perfon,  when  that 
viry  perfon  is  before  the  court ;  and  therefore  as  he  is  before  me, 
I  will  decree  him  to  pay  it. 

Where  a  reeve  or  bailiff  of  a  manor  pays  the  rents,  if  it  is  to  a  wWe  a  ballff 
^vrong  hand,  to  be  fure  he  muft  pay  it  over  again  ;  but  to  direcl:  "he^J^nts*''^;! 
the  company  in  this  cafe  to  pay  the  plaintiffs,  would  make  acir-  toawronglv^nd, 
cuity,  becaufe  the  defendants  muft  be  likewife  dire£led  to  reim-     muft  pay  it 
burfe  the  company,  and  therefore  the  defendants  ought  to  be  de-  ^^^'^  ^^^'"* 
creed  to  pay  in  the  firft  inftance.  [  341  3 

I  am  of  opinion  too,  the  defendants  muft  pay  the  cofls. 

I  do  not  go  upon  the  fraud  in  the  concealment,  but  on  their 
tenacioufnefs  and  oblfinacy  in  carrying  on  the  fuit,  a  defence 
reiling  only  upon  the  plea  of  a  fine,  on  a  title  gained  by  diffeifm. 

Thefe  is  no  'colour  to  fupport  it  as  a  fine  and  non-claim,  as 
operating  upon  a  diffeifin. 

Mr.  Windham  Ap  admits  by  a  letter  which  has  been  read,  that 
he  had  the  opinion  of  counfei  he  had  no  right,  and  whether  they 
were  his  ov/n,  or  the  purchafer*s  counfei,  it  is  the  fame  thing, 
and  yet  he  perfifled  in  it.  Lord  Hardwiche  decreed  coils  accord-* 
ingly. 

(i)  Aute  124,  131,  S.  C.    See  the  cafes  there  cited. 
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CASES  Argued  and  Determined 


Cafe  117.  AJhurfl  vtx£\x%  Eyres,  March  15,  1740. 

IN  2  TV.  Atk»  51.  it  is  faids  the  hill  in  this  cafe  was  dlfmijj'ed,  h^t 
on  looking  into  the  minutes  taken  the  day  and  year  as 
^^ove,  it  is  ftated  as  follows  :  That  as  to  fo  much  of  the  bill  as 
^^ught  any  account  for  what  remained  owing  upon  a  bond  dated 
the  5th  of  November  1718,  the  defendant  by  his  plea  infifted,  that 
no  part  of  the  2000/.  for  fecuring  the  repayment  whereof  the 
bond  V/as  executed,  was  paid  to  or  received  by  Henry  Eyre^  the  de- 
fendant's late  brother,  but  the  whole  was  paid  unto  Augtiftine 
W&ollajton^  and  received  by  him  for  his  own  ufe,  and  that  Henry 
Eyre  was  a  furety  only  for  If oollajlcii^  and  that  the  plaintiff  had  ac- 
cepted a  compofition  for  what  was  pretended  to  be  owing  on  the 
bond,  without  the  privity  of  Henry  Eyre^  or  of  the  defendant, 
and  that  no  demand  had  been  made  on  the  defendant  for  any 
money  due  on  the  bond  for  upwards  of<i8  years,  and  that  IVool- 
lajton  died  feveral  years  ago  feifed  of  a  real  eftate,  and  poffeffcd 
of  a  perfonal  eftate,  and  that  his  heir  at  law,  or  the  devifee  of  his 
real  eftate,  and  alfo  the  reprefentatives  of  his  perfonal  eilate, 
ought  to  be,  who  were  not  made  parties  to  the  bill.  Lord  Hard^ 
IV icke  hdd  the  plea  to  be  good  and  fufficient,  and  ordered  that 
the  fame  fhould  ft  and  and  be  allowed.  N.  B*  It  does  not  appear 
by  the  mimdes  his  LordJIiip  direBed  the  bill  to  be  difinijfed» 


Cafe  118.  Franco  \tri\xs  Ahares^  May  1^1,  174(5. 

[  ] 

A.  by  will  gives  "  Tl.  Alvares  by  a  codicil  to  his  will  reciting,  that  v/here* 

totrurtees  312^/.  u  JjyJ^  as  my  fon  Mofes  Alvares  is  indebted  to  me  in  the  fum 
^^WxTvienmi'irv  "  of  3ooo/*  I  do  hereby  Tcleafe  the  fame,  inter  al\  I  give  and 
truft  to  fell  the    «  bcqucath  to  truftces  312/.  and  feveral  jewels  in  Vienna^  in  truft  ' 
fame,  and  apply  <j        ^     lhall,  as  Conveniently  may  be,  fell  the  fame,  and  ap- 

it  as  a  compofi-         ,      ,      ^  r  •  1   ,  1  r    >i  i 

tion,  and  towards  "  ply  the  lame  as  a  compolition  and  tow^aras  payment  01  ail  toe' 

payment  oi  his  <<  debts  my  faid  ion  fhali  owe,  provided  always  that  the  faid  cre- 

vided  the'^credi-  "  ditors  ftiall  within/W  months  accept  of  the  fame,  and  difcharge 

tors  lhall  within  "  my  faid  fori,  and  if  all  and  every  the  creditors  ihall  not,  then 

fourmonths^z.-  cf  j^g  givcs  the  fame  effedls  over,  10  be  divided  among  the 

andd^fchargTus  **  children  of  the  faid  fon ;  and  if  they  fhali  fo  accept  and  difcharge 

fon}  if  they  "  as  aforcfaid,  then  I  give  to  my  faid  fon  for  his  fubfiftence 

he  devi^fe'-'  "       ^^""^     6qoL  but  if  they  fhali  not  as  aforefaid,  then  I  devife 

fame^eft.as  "  the  fame  over  to  his  children." 

Over  to  be  divid- 
ed among  the  children  of  his  fon. 

The  teft-tor  died  Deceir.ba-  15*  1742,  and  the  fon's  creditors  filed  their  bill  April  13,  17435  praying 
to  be  paid  their  refpedlive  demands.  The  plaintiffs  by  bringing  their  bill  %uithinfuur  calendar  niorthsf  auct 
thereby  decLrivg  their  acceptance  of  the  legacies  tcivards  fatiifafiion  of  their  debts j  and  offering  to  releajc, 
lui'ue  performed  the  ccrdit'm  annexed  according  to  the  true  intent  of  the  will. 

The  teftator  died  D^-mw^^r  15.1742* 

The  bill  was  filed  by  creditors  oi  Mofes  Alvares  the  13th  of 
April  1-]^^. 

The 


in 
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The  plaintifFs  brought  their  bill  either  to  be  paid  their  refpec-  ^ 


tive  demands,  or  that  directions  may  be  given  for  the  taking  an 
account  of  the  debts  due  from  Mofes  Alvares  to  them,  and  that  the 
time  for  all  his  creditors  coming  in  to  accept  the  compofition  of- 
fered may  be  enlarged  ;  the  plaintifFs  declaring  their  alTent  there- 
to on  the  terms  in  the  codicil  mentioned,  and  fubmitting  to  give 
releafes  to  Mofcs  Alvares^  on  receiving  what  (hall  be  due  to  them 
of  the  compofition,  and  that  the  rings  and  diamonds  may  be  fold 
for  that  purpofe,  and  the  money  arifmg  theret)y,  together  with 
the  312/.  may  be  put  out  to  intereft. 

When  this  caufe  came  on  in  Eafler  term,  Lord  Hardwicke 
doubted,  whether  the  computation  ought  not  to  be  by  lunar 
months,  and  ordered  it  to  ftand  over  to  afcertain  what  was  the 
rule  in  this  refpe6t  in  the  ecclefiaftical  court,  who  have  the 
original  jurifdiCtion  in  legacies  ;  and  this  day  the  caufe  came  on 
again. 

Mr.  Attorney  General  for  the  plaintifFs  cited  the  following 
cafes,  to  fhew  that  the  rule  of  the  ecclefiaftical  court  is  to  go  by 

calendar  months* 

Dig*  lib,  50,///,  J"],  de  diverfis  regullsjuris  antiqui,  fee,  loi.        C  343  3 
Lord  Co.  Comment,  upon  the  5/.  Weji*  2.  on  the  word  Semeftre^ 
2  Lift,  361.    Hob,  179.     2  Mod,  58. 

They  prove  in  the  firft  place,  what  is  the  rule  of  the  civil  and 
the  canon  law ;  and  what  is  now  before  the  court  is  of  fpiritual 
cognifance,  for  legacies  are  not  properly  of  original  jurifdi61:ion 
in  this  court,  but  fuits  are  inftituted  here  for  an  account  of  aiFets, 
and  therefore  there  ought  not  to  be  difFerent  ways  of  determining 
the  fame  matter. 

There  are  ffcrong  circumflances  to  Ihew  that  the  words  four 
months  mufl;  mean  calendar, 

A  fpecific  legacy  of  jewels  is  given  upon  a  condition  to  be 
performed  in  four  months  ^  but  it  did  not  depend  only  upon  the 
legatee,  for  there  is  an  a61:  to  be  done  by  the  executor,  the  de- 
livery of  the  goods  to  the  legatee,  for  a  legacy  is  not  complete 
till  the  aflent  of  the  executor. 

He  infifted,  the  creditors  are  intided  to  have  the  jewels  deli- 
vered to  them. 

Mr.  Torke  of  the  fame  fide  for  the  creditors. 
The  teftator,  he  faid,  required  the  plaintifFs  to  accept  of  the 
legacy  within  four  months. 

The  creditors  have  declared  their  readinefs  to  accept,  for  the 
bill  is  an  acceptance  upon  record. 
The  queflion  is,  whether  it  is  filed  within  time. 
They  were  obliged  to  apply  to  this  court  juft  in  the  extremity 
of  time  ;  if  calendar  months  are  underftood,  it  is  within  the  time, 
if  lunar  out  of  it. 

In  proceedings  upon  the  fame  matter,  the  court  v/ill  deter- 
mine according  to  the  rule  of  the  ecclefiaftical  court  for  the  fake 
of  j.inifrmity. 

The  delay  of  the  executor  ought  not  to  prejudice  a  legatee^ 
Vide  ^  B.  of  Swinburne  of  Wills y  ch,  8.  and  Poiuell  verfus  Morgan^ 
2  rem,  po, 

X  4  Vvovk 


* 


343 


C  A  S    S  Argued  and  JDetermmed 


Franco         Upon  the  queftion,  whether  the  devife  over,  or  want  of  com«» 
V.  Alvarzs.   pej^fj^tiQi-j^  ^iii  iT^^ake  any  variation,  he  cited  Bertie  verfus  Falk- 
land^ SalL  231.  and  Po//'^w  verfus  Batnpfield,  i  Fern,  79.  and 
Dig.  lib,  30.  tit.  I.  Lex  40. 
C  344  3       Mr.  Wilbraham  for  the  defendants  the  granchildren,  the  de- 
vifees  over  in  cafe  the  legatees  did  not  accept  the  condition  with- 
in the four  months^  cited  likewife  the  cafe  of  Popham  verfus  Bamp-^ 
Jield^  upon  the  do6i;rine  of  compenfation  : 

That  unlefs  the  court  can  give  the  grandchildren  a  compenfa- 
tion, the  condition  cannot  be  difpenfed  with,  becaufe  unlefs  thg 
jewels  are  given  them,  they  cannot  have  amends  by  way  of  da- 
mages, for  the  jewels  are  directed  to  be  fold. 

Lord  Hobart  gives  no  reafon  why  it  fliould  be  calendar  and  not 
lunar  months ;  and  wherever  an  a£l  of  parliament  mentions 
months^  it  means  lunar.  Vide  Brown  verfus  Spence^  Lev,  10 1  .  the 
two  months  for  reading  the  articles,  of  religion  are  to  be  reckoned 
by  28  days ;  and  this  relates  to  churchmen.  2  RoWs  Abridg, 
521,  522.  under  title  Temps  fays,  in  a6ls  of  parliament  where- 
ever  months  are  mentioned  it  means  28  days.  Vide  4  Mod, 

It  has  been  faid  it  rnuft  be  underftood  to  be  fuch  a  month  as 
that  court  would  conftrue  it,  who  have  the  original  jurifdiftion 
in  legacies,  which  is  the  ecclefiaftical  court,  who  reckon  by  ca-^ 
lendar  moths, 

'  They  have  not  of  the  other  fide  cited  any  cafe  to  fliew,  that  ill 

the  ecclefiaftical  court  this  point  has  been  determined  with  re-* 
gard  to  it's  being  calendar  or  lunar  months,  even  in  the  very  cafe 
of  a  legacy. 

It  has  been  faid  to  be  a  cafe  of  favour,  being  for  payment  of 
debts. 

But  this  is  not  for  the  payment  of  the  teftator's  debts,  but  of 
another  man's,  and  a  perfon  is  under  a  greater  obfigation 
to  provide  for  his  grandchildren  of  his  own  lioufehold,  than  to  pay 
another  man's  debrs. 

The  plaintiffs  ought  to  fliew  that  they  applied  as  early  as  they 
might  have  done  to  the  executors  ;  for  the  executor  at  Vienna^ 
who  has  the  jewels,  is  ready  to  fell  them,  if  authorifed  by  this 
court. 

Lord  Chancellor, 

This  is  a  provifion  made  by  the  father  for  the  benefit  of  thd 
fon  ( I )  to  relieve  him  from  his  creditors,  though  he  might  have 
had  in  his  view  the  providing  for  the  grandchildren  ;  yet  that 
was  only  in  the  fecond  place,  for  the  firft  view  was  to  fet  up  his 
fon  de  novo  in  the  world,  and  to  enable  him  to  provide  for  his 
children,  for  he  gives  him  600  /. 
C  -1  The  performance  of  the  condition  depends  upon  feveral  facls> 
for  the  teftator  takes  notice  fome  of  his  jewels  are  at  Vienna, 
and  to  be  fold  by  his  executors  in  England, 

This  being  the  nature  of  the  legacy,  I  will  take  notice  firft  of 
what  is  plain,  and  not  to  be  controverted. 

(1)  Mofes  Alvares  is  ftated  in  the  RegiHer's  book  to  have  been  the  ^randfon  of  the 
teftator. 

It 
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It  lias  been  faid  this  is  a  condition  impoflible.  Franco 
Wherever  courts  of  l^iw,  or  courts  of  equity,  take  notice  of  a  ^'  Alvar£s* 
coiiditim  impojfihk,  it  mufh  be  a  natural  impoflibility  arifing  from 
an  aft  fubfequent,  which  the  party  could  not  avoid,  being  be- 
come impoflible  by  the  acb  of  God,  as  in  the  cafes  put  in  Co» 
Lit.  206.  a.  ^  h.ii  2i  man  be  bound  in  an  obligation,  dsfr.  with 
condition  that  if  the  obligor  do  go  from  the  church  of  8t.  Peter 
in  Wejlminjler  to  the  church  of  S/.  Feter  in  Rome  within  three 
hours,  that  then  the  obligation  fhall  be  Void  ;  the  condition  i« 
void  and  impoffible,  and  the  obligation  ftandeth  good. 

No  body  can  fay  but  this  might  be  performed  in  four  months, 
for  they  miglit  have  been  fold  at  Vienna,  or  brought  over  and 
fold  here,  and  therefore  is  not  within  the  rule  of  conditions  im- 
poflible. 

It  has  been  faid  to  be  a  cafe  of  a  condition  to  be  perform.ed, 
which  lies  in  compenfation,  and  that  in  many  of  thefe  cafes  the 
court  will  relieve. 

It  was  truly  faid  by  Mr.  Wilhraham^  the  quefliion  will  be 
about  the  objeSi  of  compenfation,  what  will  become  of  the  devifees 
over  ?  What  compenfation  will  be  made  to  them  ? 

In  all  cafes  every  perfon  who  is  interefhed  in  the  thing  m.ufl: 
have  an  equivalent,  and  as  nothing  of  that  kind  can  be  done  here, 
this  mufl:  be  laid  out  of  the  cafe. 

The  principal  quefl:ion  will  be,  "Whether  there  has  been  any 
performance  of  the  condition ;  and  I  am  of  opinion,  taking  all 
the  circumfl:ances  together,  here  has  been  a  performance. 

Several  a6ls  are  to  be  done  by  other  perfons  the  executors, 
and  their  a£l  is  not  to  make  the  intereil  of  the  grandchildren  bet- 
ter, or  prejudice  the  interefl:  of  the  plaintiffs. 

It  appears  to  this  day,  that  the  executors  have  not  yet  got  the 
jewels  from  Vienna^  nor  fold  them  ;  and  it  was  not  the  view  of 
the  tefl:ator  that  the  creditors  fliould  give  a  releafe  for  their  debts 
till  fatisfied,  but  meant  only  that  they  fhould  do  an  effedual  a£t 
to  declare  their  acceptance  of  the  devife,  and  alfo  effeftually  to 
releafe. 

By  bringing  a  bill  in  this  court,  declaring  that  upon  receiving    [  346  ] 
their  feveral  proportions  they  are  ready  to  give  a  difcharge,  is  an 
acceptance  upon  record,  and  is  a  releafe  in  equity. 

There  have  been  feveral  cafes  in  this  court,  of  legacies  given  ^j^g^'j-^yt^^^r^^* 
upon  condition  of  releafing,  and  though  an  executor  has  fufl'er-  ed  the  time  to 
ed  the  time  to  iapfe,  yet,  if  legatees  have  brought  their  bill  for  lapfc,  yet,  if  le* 
the  Ieo:acy  within  the  time,  the  court  have  determined  it  to  be  a  P'^^'^l^'Iu  • 

r  rr  '  r  r  \  •  brought  their 

iuihcient  perlormance  or  the  condition.  bill  within  the 

time  prefcribeu, 

the  court  have,  in  feveral  cafes,  determined  it  to  be  a  fufficlent  performance  of  the  cocdition. 


I  am  of  opinion  here  they  have  done  it  in  the  time  limited,  M;^^/?^  ought  to 

-  -         -  -  be  conlidercd 

here  as  cz.'cr.dar 


and  that  in  this  cafe  months  ought  to  be  confidered  as  calendar  ^""'^^-'■^'i 


me^. 

It 


2^6  Cases  Argued  and  Determined 

Franco  It  has  been  truly  faid  in  a6ts  of  parliament  the  word  montlig 

v.Alvares.  j^g^j-jg  lui-j^v   except  in  the  cafe  of  Tempus  Seme/ire  with  regard 

in  ads  ot  parlia-  to  lapfc  of  livmgs,  and  the  other  caie  of  the  Jix  monihs  allowed  m 

ment  means  lu-  refpcdl  to  prohibitions,  both  upon  the  fame  reafon,  becaufe  re- 

the'cakorr^^-  ^^^ive  to  and  according  to  the  computation  of  time  in  the  eccle» 

^usSetneJireWiih.  fiaftical  COUrt. 

regard  to  Jap fe  o. 

livings,  and  the  otkcr  Inftancc  of  the  fix  months  allowed  in  refpedl  to  prohibit'ms. 


This  Is  extremely  different  from  the  cafe  cited  by  Mr.  Wii- 
hraham  in  Leuinz^  for  that  only  concerned  ecciefiailical  per- 
fons. 

The  rule  in  the  ecclefiaftical  court  is  not,  that  it  fhall  take 
place  wherever  ecciefiailical  perfons  are  concerned,  but  only 
where  it  relates  to  their  proceedings. 

This  court  has  a  concurrent  jurifdi6lion  with  the  ecclefiaftical 
court  in  legacies,  who  determine  according  to  the  rule  of  the 
civil  law. 

If  I  did  not  follow  their  rule,  it  has  been  truly  faid,  there  would 
be  no  uniformity  in  proceedings,  and  would  leave  it  to  the  power 
of  the  party  to  make  it  jufl:  as  he  pleafes. 

It  has  been  obje6i:ed  that  the  creditors  have  been  guilty  of 
laches,  in  letting  fo  much  of  the  four  months  run  out  before 
they  brought  their  bill. 
Thetrme^incur-^  where  time  Tuns  againft  an  anceftor,  and  then  the  right 

the anceftor fhall  defccnds  upon  the  infant,  the  time  incurred  in  the  life  of  the  an- 
jrun  upon  the  in-  ceftor  fliall  run  upon  the  infant. 

But  in  this  cafe  no  laches  are  to  be  imputed  to  the  plaintiffs, 
becaufe  here  were  afts  to  be  done  by  others  the  executors. 
[  347  ]       The  bill  was  an  exprefs  acceptance,  and  in  the  conlideration  of 
this  court  a  releafe,  and  therefore  I  muft  decree  an  account  to 
be  taken  of  the  plaintiff's  debts. 

Lord  Chancellor  declared,  that  the  plaintif?*s  by  bringing  their 
bill  within  four  calendar  months^  after  the  teflator's  deceafe,"  and 
thereby  declaring  their  acceptance  of  the  legacies  given  by  the 
teftator's  will  towards  fatisfa£l:ion  of  their  debts,  and  offering  to 
releafe  on  payment  of  their  refpe^live  proportions,  have  perform- 
ed the  condition  annexed  to  the  legacies  according  to  the  true  in- 
tent of  the  will ;  and  decreed  the  executors  to  make  fale  of  the 
jewels  given  by  the  will  to  them  for  the  trulls  therein  mentioned, 
and  that  the  money  arifing  by  fuch  fale,  together  with  the  312/. 
be  applied  by  them  in  payment  of  the  feveral  debts  due  from 
Mojes  Alvares  to  the  plaintiffs  refpeftively  in  average,  and  after  an 
equal  pound  rate,  in  proportion  to  their  refpe6live  debts,  and  on 
fuch  payment  that  tlie  feveral  creditors  do  execute  releafes  to 
Mofes  Alvares  of  their  refpe<Slive  debts  ( i ). 


(1)  Reg.  Lib,  A.  i745»  fol.  542, 
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^raffoni  vt^im  Trajford,  June  i)',  I74<^«  Cafe  119. 


«   nIGISMUND  Tr^^ord  being  feifed  in  fee  of  divers     T.  devlfed all 
*^  manor- ,  lands,  and  tenements,  on  the  26th  of  May,  1715,  J^^'et^^^d' houf 
*f  made  his  v/jii  and  thereby  devifed  all  his  manors,  ^<r.  to  the  hold  goods,  to  ' 
"  ufe  of  T.  W:  hiG  heirs  and  afTigns,  that  he  might  fland  feifed  ^"uchmaieperfoa 
«  of  the  fame  in  trull  for  i^igif^mwd  Boehm,  eldell  Ibn  of  Ami  ^^^^.^ 
Boehm  for  life,  remainder  in  truil  for  his  firft  and  other  fons  ihouid  then  b:: 
in  tail  male,  remainder  in  truft  for  Clement  Boehm,  the  plain-  [^^'^^^^ 
tiff's  father,  the  fecond  fon  oi  Ann  Boehm  for  life,  remiaind-  fion  of  his°reai" 
er  ill  trull  for  his  firft  and  other  fons  in  tail  male^  remainder  eftate, before dc- 
in  truft  for  the  defendant  Charles  Boehm,  tliird  fon  of  Ann  thi^ Jire^.d^^ 
Boehm,  for  life,  remainder  in  truft  for  his  firft  and  other  fons  they  ftouid"  be 
in  tail  male,  remainder  in  truft  for  the  teftator's  right  heirs,  ^^ept  ac.D«/:r^n- 
"  The  teft^tor  alfo   devifed  all  his  plate^   booh,  piclures  and  fntrt.t.n^'^ 
houfehold  goods ^  of  what  nature  foever,    to  fuch  male  per-  time  by  fuch 
fon  (when  he  ftiould  attain  21),  vi^ho  fhould  then  be  intitled  "^^^"r  P^''^^''^ 
to  the  truft  in  pofleffion  of  the  real  eftates  therein  before  de-  there'j'^^declarin* 
vifed,  and  diredled  that  till  fuch  male  perfon  fiiould  attain  21,  it  to  be  his  v/ii* 
«  the  i-M  plate,  books,  p'l  Bur  es,  ajid  houfehold  goods,  (hould  be  kept  ""^^t '^^^^Xt''^l 
<^  at  Dunton-hall,  and  be  ufed  in  the  mean  time  by  fuch  male  la  the'nature  of 
*^  perfon  refiding  there ;  the  teftator  declaring  it  to  be  his  ex-  hetr-homs,  wick 
prefs  will  and' defire,  that  the  faid  plate^  books,  piB.ures,  and  be'uied'the^""^ 
houfehold  goods,  might,  in  the  nature  of  heir-looms,  go  with  with  as  long  as 
his  faid  eftate,  and  be  ufed  therewith,  as  long  as  the  laws  of  ^"^'^  ^^^'^  °^  ^^^^^ 
*'  this  realm  would  permit.    He  appointed  ^ihomas  White  exe-  ptrinit  ^  r^i'^'V. 
<^  cutor,and  ^bequeathes  the  refidue  of  hisperfonal  eitate  to  fuch  tu^es,  books  and 
"  perfon  (when  of  the  age  of  2i)  as  by  his  will  fhould  be  inti-  goods 
tied  -to  the  truft  in  poffefTion  of  the  lands."  Zi-LmTi^as 

full  a  manner  as 

thelazv  iv'dl  allonvj  for  the  devjfe  here  is  a  difpoftion  only  of  the  life,  till fome perfon  'ivht  is  ituitled  to  the 
inheritance Jhould  come  intopofepjionhy  attaining  i  i  (i). 

September  6,  1 722.  The  teftator  made  a  codicil,  whereby  he  [  *348  J 
devifed  to  An/i  Beveridge,  fince  deceafed,  the  ufe  of  all  his  plate 
for  life  ;  and  thereby  declared  that  all  his  pidures  at  Dunton-hall 
fhould  at  ail  times  go  and  be  enjoyed  with  his  manfion-houfe  and 
eftate  at  Dunton  by  the  perfons  who,  by  his  will,  ihould  fuccef- 
fiyely  hold  his  eftates  (2).  And  by  the  codicil  he  makes  Bigf" 
mund  Boehm  joint  executor  with  Thomas  White, 

The  bill  was  brought  for  the  heir-looms  by  the  plaintiff,  who 
is  tenant  in  tail  of  the  eftate,  but  not  of  age. 

(i)  VUe  JFyth  v.  Blachnan,  i  Vef        (2)  He  alfo  bequeaths  his  plate  to  5*/^ 

202.  ^  Duke  cf  Bridgezvater  v.  Egerton,  gifmund  after  the  death  of  Ann  Be-jeridgr^ 

7.  Vef  \zi.    1  Bro.  Cba,  Rep,  280.  S.  C.  if  living,  othervvife  to  fuch  perfon/\o 

in  note.    Goivcr  v.  Grcfvenor,  Barn,  Cha.  whom  ihe  bulk  of  his  elhue  would  be- 

Rep.  54.    Foley  w.  Buniell,  I  Bro.  Cha.  long  nfier  %//7;Ws  deceafe, 
Rep.  zyis^.     Faughan  V.  Burflan^  3  BrQ> 
Vha.  Rep,  101. 
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¥  ^Tra*^^^''       I^oRD  Chancellor, 

RAFFORD.  The  queftion  upon  the  v/ill  and  codicil  of  the  tefiator,  is,  as 
to  the  extent  of  the  bequefts,  and  that  will  depend  upon  the  con- 
ftrudlion  of  the  will  and  codicil. 

I  really  think  the  true  conflrudlion  of  the  will  mull  put  an  end 
to  the  queftion. 

The  difpofition  of  real  eftate  only  among  males  I  mention  for 
the  fake  of  an  obfervation  afterwards. 

Here  is  a  plain  intention  by  the  will  to  conftitute  heir-looms, 
therefore  the  teftator  by  the  will  has  added  this  claufe,  all  my 
plate,  &c\  to  go  in  the  nature,  ^c. 

The  conftrudion  the  plaintiff's  counfel  put  upon  it  is,  that 
by  the  penning  of  this  claufe,  and  particularly  by  the  operation 
of  the  latter  words,  thefe  things  are  to  go  as  heir- looms  as  far  as 
by  law  they  may. 

The  conftrudion  of  the  defendant's  counfel  is,  that  it  ought 
not  to  have  this  large  conftru6l:ion,  of  going  in  fucceffion  as  heir- 
looms from  perfon  to  perfon,  but  fliould  veft  in  the  firft  taker, 
whether  tenant  for  life  or  tenant  in  tail,  and  he  fhall  have  the 
abfolute  property  at  2 1 . 

But  1  am  of  opinion  that  the  expofition  ought  to  be,  that  it 
fhould  go  in  fuch  kind  of  fucceffion  as  I  dire&ed  in  the  cafe  of 
LeuufoJi  verfus  Grofvenor  (i). 

The  firft  claufe,  I  allow,  would  give  the  abfolute  property  if 
it  ftopped  therejbut  I  am  not  warranted  to  reft  there,  for  the  whole 
[  549  ]  claufe  muft  be  taken  together,  fo  as  that  it  may  be  intirely  confift- 
ent. 

As  to  the  laft  claufe,  fuppofe  that  had  been  the  fingle  one,  it 
would  have  been  fuihcient  to  make  all  thefe  go  as  heir-looms,  and 
to  wait  the  contingency ;  and  of  that  opinion  I  was  in  Leivfon 
verfus  Grofvenor^  for  the  words  there  were  extremely  like  them, 
though  not  exactly  the  fame. 

The  firft  words  therefore  muft  be  conftrued  as  a  difpofition 
only  of  the  tife^  Until  fome  perfon  who  is  intitled  to  the  inheri- 
tance ftiould  come  into  pofleflion  by  attaining  21. 

It  has  been  objected,  that  the  teftator  has  dlftin<2:uiftied  be- 
tween the  proper cy  and  the  ufe,  for  there  is  a  mefne  difpofition  5 
And  if  there  had  been  no  more  than  the  gift,  and  their  remaining 
Tx'i  DimtGiiy  it  would  have  been  a  right  conurudion;  but  then 
he  fays  to  go  in  fiicce/Jion  as  far  as  the  law  ivill  permit. 

There  is  a  direftion  to  executors,  whom  by  virtue  of  iliis  laft 
claufe  he  has  made  truftees  for  this  purpofe,  what  fiiould  be  done 
in  the  mean  time,  and  not  to  hinder  them  of  the  ufe  before  they 
Come  of  age. 

To  fay  they  ftiould  only  go  as  heir-locms^  till  a  tenant  for  life 
attain  twenty-one,  is  a  forced  conftruclion  ;  for  what  is  there 
then  of  the  nature  of  inheritance  in  thefe  heir-looms  if  they" 
ftiould  ftop  there  ? 

It  has  been  faid,  he  has  made  the  gift  of  his  refidiic  equiilly  an 
heir-loom,  and  that  the  plaintift'  might  as  v/eli  contend  this 
fliould  go  to  him. 

#• 

(i)  Barn.  Cla.  F.,f,  54.  S.  G, 

3  By 
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By  no  means,  for  the  devife  of  the  refidue  wants  the  very  Trafforj* 
claufe,  which  conflitutes  and  makes  the  other  go  as  heir-looms.  T^AF/yac 

Therefore  I  am  of  opinion  they  ought  to  go  as  heir-looms, 
in  as  full  manner  as  the  Jaw  will  allow  ;  and  this  court  is  now 
eftablifhed  to  be  the  law  of  the  land,  as  much  as  any  other  jurif- 
diclion. 

If  this  be  the  true  conftruftion  of  the  will,  the  next  queftion 
is,  whether  the  codicil  has  made  any  change. 

The  will  confiiled  of  four  parts,  plate,,  pictures,  books,  and 
houfehold  goods. 

By  the  codicil  he  devifes  the  ufe  of  all  his  plate  to  Mrs.  Beve* 
ridge  for  life,  confequently  the  will  is  varied  fo  far,  and  taken 
out  of  the  gift  of  heir-looms. 

What  is  there  that  makes  any  alteration  as  to  the  books  and     [  35^  3 
houfehold  goods  ?  Thefe  are  not  mentioned  in  the  codicil,  and 
therefore  remain  as  they  were- 

It  is  faid  the  word  refidue  includes  them. 
If  the  word  refidue  was  to  include  the  whole  perfonal  eftate 
not  fpecified  in  the  codicil,  it  would  deftroy  the  will,  becaufe 
it  would  revoke  the  other  legacies,  and  feveral  other  fpecifie 
things,  as  annuities,  ^c.  are  given  under  the  will. 

I  am  of  opinion  too,  as  the  teftator  had  made  fuch  an  accu- 
rate difpofition  of  his  goods  and  hoohs,  and  the  codicil  was  made 
only  feven  years  after  the  will,  that  it  is  ftrong  to  {hew  he  ftill  in- 
tended furniture  of  fuch  a  recent  date  ftiould  go  as  heirlooms. 
"  And  therefore  I  declare,  the  tellator's  pi£lures,  books,  and 
houfehold  goods,  ought  to  be  confidered  as  heir-looms,  and  to 
go  along  with  his  real  efliate,  as  far  as  by  the  rules  of  law  or 
equity  they  may,  and  that  ?he  plaintiff  v/ill  bs  intltled  to  the 
property  thereof,  in  cafe  he  (hall  attain  his  age  of  twenty-one 
^«  years,  and  in' the  mean  time  is  intitled  to  the  ufe  and  enjoy- 
ment  thereof  \  and  ordered  that  the  Mailer  do  inquire  what 
pictures,  books  and  houfehold  goods  of  the  teftator  are  now 
**  remaining  in  fpccie,  and  that  two  fchedules  be  made  thereof, 
and  one  of  them  depofited  with  the  Mailer,  and  the  other  with 
*^  the  defendant  Charles  Boehm,  and  that  fuch  pidures,  books, 
"  and  houfehold  goods  do  rem.ain  in  teftator's  manfion-houfe  at 
Dunton-hally  purfuant  to  the  dire6lions  in  his  v/ill  ^  but  as  to 
any  pictures,  books,  and  houfehold  goods  which  belonged  to 
^'  Sigifmund  Traford^  the  hufband  of  Elizahethi  1  declare  they  dQ 
-f*  belong  to 'her,  and  order  that  they  be  delivered  to  her  (i 


{\)  Reg,  Lib.  B.  1745,  ^^9' 
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Cafe  120.  Anon,  June  5,  174(5. 

The  owners  of  Brown  moved  for  an  injunction  to  the  court  of  Ad«« 

Sed  upon  the  iVl  ^i'-alty,  to  flay  the  proceedings  there  in  a  fuitfor  the  con- 
flrip  called  the    demnation  of  a  liiip  called  the  Diligence. 

ful  prize,  upon  its  apoearing  by  her  captain's  papers  fhe  had  carried  '.rovifions  to  the  enemy,  and  he 
ligned  a  note,  by  which  he  acknowledged  that  tiiey  had  very  juilly  confifcated  his  cargo  ;  the  captain  of 
the  Diligence  brings  a  bill  here  for  an  injundlion  to  the  court  of  Admiralty  to  ftay  a  fuit  depending  there 
on  the  lavi'fulnefs  of  this  trailfadtion,  fuggell-ing  tliaf  fome  of  the  papers  are  lolt,  and  that  if  the  note 
fliould  be  produced  which  he  was  obliged  to  give,  h«  muft  certainly  be  caft  at  law.  The  irjunElion  denledg 
for  if  it  7vas  to  be  granted  upQn  Juch  pi  eter.ces,  it  would  intirely  defeat  the  aB  of  parliament  relating  to  priz.es. 

She  had  made  a  voyage  to  Eujlafia  from  Ireland^  and  lying  af- 
terwards in  the  Dcivns^  where  the  Eagle  and  Torh  privateers  were 
at  anchor,  they  fent  perfons  on  board  to  fearch  her,  and  looking 
E  351  1  ^P^^  '^'^  lawful  prize,  for  carryin(i^,  as  they  pretended  it  ap- 
peared by  the  captain's  papers,  proviiions  to  the  enemy,  they 
feizcd  upon  her  cargo,  and  all  his  papeis,  and  kept  the  captain  in 
cuftody  for  fome  days,  and  before  they  r  deeded  him,  made  him 
fignanote,  by,  which  lie  acknowledges  that  he  Lad  very  juftly  con- 
fifcated the  cargo,  for  the  reafon  aforefaid,and  then  gave  him  leave 
to  go  to  Rotterdam.)  it  being  ftormy  weather,  and  ncjt  fafe  for  the 
fiilp  to  lie  there ;  the  captain  of  her  returned  to  the  DoivtiSy 
and  the  lame  privateers  boarded  her  again,  and  tocK  away  her 
cargo  a  feeond  time. 

There  is  a  fuit  now  depending  upon  the'Iawfulnefs  of  this  tranf- 
aclion,  in  the  court  of  Admiralty,  and  the  captain  and  the  own^ 
ers  of  the  Diligence  have  brought  their  bill  here,  fuggeiling  that 
feme  of  their  papers  are  loft,  or  refufed  to  be  produced,  and  that 
if  the  defendants  fliould  proceed  on  the  trial  chere,  and  be  allow-? 
ed  to  produce  the  note  which  they  obliged  the  captain  to  fign,  he 
muft  certainly  be  caft  in  the  fuit. 

Lord  Chancelkr  denied  the  injunction,  and  faid  if  he  was  to 
grant  it  upon  fuch  pretences,  it  would  entirely  defeat  the  a6l  of 
parliament  in  rebtion  to  prizes,  for  upon  every  man  of  war's,  or 
privateer's  taking  a  ftiip,  the  owners  of  it  woui  J  immediately  come 
into  this  court,  and  pray  an  injun£lion  to  ftay  the  proceedings 
in  the  Admiralty,  in  order  to  prevent  her  being  condemned,  ef- 
pecially  if  the  captains  of  the  men  of  war,  or  privateers,  as  is 
the  prefent  cafe,  fliouid  be  gone  out  again  on  another  cruife. 
Jf  uponexam'i-       He  faid  befides,  the  fuggeftions  in  this  bill  were  not  a  fuf- 
orAdrSralty"''  ficicnt  foundation  for  the  injun^dion,  becaufe  if  they  were  true, 
iind  the  figning  the  court  of  Admiralty  could  by  their  own  rules,  as  well  as  this 
the  note  was    court,  put  it  iuto  a  mcthod  of  inquiry,  both  as  to  the  fa6ts  which 
aiTdlm^ifon-^'  are  charged  with  regard  to  the  fmking  and  concealing  fome  of  the 
pent,  they  can  papers,  and  likwlfe  as  to  the  note,  which  the  plaintiff  pretends 
^ithori'  T"     ^'^^  extorted  from  him,  and  if  upon  examination  they  found  it 
pcf^it.'^         was  owning  to  durefs  and  imprifonment,  they  could  by  virtue  of 
their  own  power  and  authority  fupprefs  it,  and  not  fufl'er  it  to 
be  given  in  evidence. 

iiis  Lordftiip  therefore  denied  the  injundion^ 
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Edgell  verfus  Haywood  and  Dawe^  June  9,  1746.  i^^* 

C±0  HN  Dawe  by  bond  dated  December  6.  1 726,  became  bound  •^j^^;.^''^"'^. 

to  the  plaintiff  ii//2^;^^/i?'s  father,  Richard  Chaffing  in  2C0/.  by  bond  in  zoo ^• 
conditioned  for  payment  of  100/.  and  intereft,  who  died  intef-  the  plHinciH,the 
tate  before  the  looA  or  any  nitereit  for  it,  was  paid,  and  ad-     brought  an 
ininiflration  was  granted  to  the  plaintiff  Elizabeth  his  only  child,  aaionagainftl). 
whereby  fhe  and  her  late  hufband  became  intitled  to  have  what  7^^^/"^'^^*" 
was  due  on  the  bond,  for  which  they  brought  their  a<0:lon  at  law  infoivent  debt- 
in  the  court  of  Common  Pleas  againft  Dawe,  and  in  Mkhaelmas  ors,  and  that  he 
term,  1 74 1,  D^w^  pleaded  thereto,  and  admitting  the  bond  was  ^''v^!..l^j^.'^lj"e 
his  deed,  and  that  he  owed  Richard  Chnjjin -aX  his  death  the  faid  plaintiff  took 
200/.  and  that  he  did  detain  the  fame  from  the  plaintiffs,  but  judgment  fortlie 
that  they  ought  not  to  have  execution  againft  his  perfon ;  for,  damages"^ 
according  to  an  a£l  of  parliament  for  relief  of  infolvent  debtors,  by  will  gave  D. 
he  was  beyond  the  feas  on  the  firft  of  January  1736,  and  return* 
ed  and  furrendered  himfelf  to  the  keeper  of  the  King's  Bench  cutor  in  a  mwih 
prifon,  and  on  the  nth  of  July,  I73^>  was  duly  difcharged  by  ^Jta  thetefiatcfs 
virtue  of  the  acl,  whereby  he  became  intitled  to  the  benefit  there-  fS^ued  oST" 
of;  the  plaintiffs  replied  and  confeffed  the  plea,  and  took  judg-     //<:w^  cn  his 
ment  for  the  200/.  debt  and  5/.  damages,  to  be  levied  on  the  judgment,  and 
lands,  tenements.,  goods  and  chattels  of  Dawe,   William  Madox,  Jh?^fhenff^'^and 
by  will  .dated  the  27th  of  Jiin£  i']'^'},  g2.we  Dawe  10.00/;.  to  be  took  a  warrant 
due  and  payable  to  liim,  by  his  e^iccutor  therein  named,  in  one 
month  after  the  teffator's  death:  The  plaintiff"  and  her  hufband,  cy,.and'bnngs 
in  order  to  get  a  fatisfaclion  for  the  debt,  fued  out  a  feri  facias  His  bill  againft 
on  their  iudgraent  againft  the  goods  and  chattels  of  Daw£,  and 
ine  legacy  being  then  due,  but  unpaid,  and  m  the  hands  01  .the  afietj  tofomucU 
idefendant  Haywood^  ihe  .executor  of  William  Madox,  they  lodg-  -o/  the  legacy  a? 
ed  their  fierhjicias  with  the  flieriff  of  Middlefex,  and  took  a  war-  deb.f^amounts^o^ 
arant  thereon  to  levy  their  debt  and  damages  out  of  the  legacy  &c.  rhcplam^ 
in  his  handsj  v/hich  he  refufed  to  pay ;  and  as  the  plaintiffs  could  !,^^^'^^JJ'^f^^jf^ 
-not  levy  the  fame  on  the  legacy  in  Haywo:id\  hands,  or  compel  Kftm  jhli?be^' 
-him  by  law  to  pay  the  fame,  or  difcover  the  affets  that  were  lia-  fo-und  due  for 
Jble  to  pay  it,  or  ftay  the  defendant  Dawe  from  receiving  the  mo-  ^anTLftzlTlat>^ 
ney  till  he  ffiould  pay  the  debt,  they  have  brought  tlieir  bill  for  and  hn  equity 
an  injun6lion  againft  Dawe  to  reftrain  him  Irom  receiving  it,  ought  to  pe  j^uj^ 
;and  that  Haywood  the  executor  may  either  admit  affets  to  fatisfy  '^il'du!,\f\^!^naQ^ 
fo  much  of  the  legacy  as  the  plaintiff's  debt  amounted  to,  or  ac-  count  of  his 
•count  for  the  real  ^ind  perfonal  eGate  of  William  MadoXj  and  pay  ^'^O'' 
jthe  plaintiffs  their  debt  thereout. 

The  defendants,  and  particularly  Haywood,  infifted  on  two 
^points,  Firft,  that  the  plaintiffs  were  improper  in  equity  to  at? 
iach  Dawe's  legacy,  being  a  chofe  in  aElion,  not  reduced'  into  the 
,poffeffion  of  the  debtor.  Secondly,  if  they  were  prop.er  in  their  [  35^  ] 
relief  as  to  that  point,  yet  the  legacy  was  no  charge  on  the  real 
eftate,  but  on  the  perfonal  only,  which  was  a  deficient  fund  : 
This  laft  point  depended  on  the  words  of  the  will,  which  were  ; 

I  William  Madox  of,  l^c*  do  make  this  my  Jaft  will  and  tefta^ 
^'  ment  in  manner  and  form  following  ;  Firft,  I  give  and  be- 

queath  to  Mrs.  Sufannah Rhodes  the  fum  of  looo/.  to  be  due  and 
^'  payable  unto  her  by  mj  executor,  whom  I  (liall  herein  appoint, 

aftej: 
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Idgell  V.  "  after  tlie  expiration  one  month  next  after  niy  deceafe  (i) ;  alfo 
Haywood.     <c  I  gj^e  to  her  all  my  houfhoid  goods,  plate,  China  ware,  linen, 

"  woollen,  and  wearing  apparel :  Alfo  I  give  to  my  coufm  John 
Dawe  the  fum  of  loooL  to  be  due  and  payable  to  him  by  my 
executor,  whom  I  ihall  herein  appoint,  after  the  expir^ition 
of  one  month  next  after  rny  deceafe  •,  Alfo  I  '^^ve  unto  Richard 
Weft  and  his  brother  Thomas  W ejl  the  fum  of  do  /.  in  truft  ne- 
verthelefs  for  the  fole  \i{&oi  Rebecca  HuntiWdp.  oi  Jaines  Hufit^ 

"  exclufive  of  any  right  the  faid  James  Hunt  he;  'lOjc  nd  fhall  or 
may  claim  to  the  fame,  to  be  due  or  payable  v:  tlxm^  after  the 
expiration  of  one  month  next  after  my  deceafe,  by  my  herein 

**  appointed  executor :  Alfo  1  give^  devlfe  and  bequeath  to  Mr, 
Thomas  Hajn^vood  cf,  <:^c,  and  to  his  heirs  for  ever,  whom  i  do 
hereby  make,  ordain,  conftitute  and  appohit  my  only  whole 
and  fole  executor  of  this  my  laft  wil^  and  teflament,  all  my 
goods,  land  and  chattels^  except'  what  is  herein  before 
given,  and  i  do  hereby  revoke,  difaliow  and  difannu!  all  other 
legacies  heretofore  willed  or  made  by  me»" 
As  to  the  jiril  point,  the  counfel  for  the  piaintifF  relied  on  tl-e 

20th  feEi,  of  the  5/.  lo  Geo.  2.  c»  26.  whereby  a  remedy  is  pvo  ■ 

vided  for  the  creditor  on  the  future  effeBs  of  the  debtor* 

"  Provided,  k^c,  that  notwithftanding  the  prifoner's  difcharge 

*^  as  to  his  perfon,  all  prior  debts  and  judgments  ihall  ftand  and 
be  effectual  to  all  intents  againft  the  lands,  tenements^  goods 
and  chattels  of  the  prifoner,  which  he  or  any  in  truit  i<^r  him 
at  the  time  of  the  difcharge  had,  or  at  any  time  then  after 
fhould  be  any  ways  feifed  or  polTefled  of=,intererLed  in,  or  intided 

"  untOj  either  in  law  or  equity,  and  the  credilors  may  take  out 
a  new  execution  againft  the  lands,  gccds,  <3'c.  in  the  fame 
manner  as  they  might  have  done  had  the  prifoner  never  beeri 
taken  in  execution." 

It  was  faid,  that  if  a  court  of  equity  did  not  give  relief  in  this 
cafe  by  fubje6ling  this  legacy  to  the  plaintiff's  demand  ;  the  in- 
tent of  the  ftatute  v/ouid  be  evaded,  fmce  if  Dawe  got  the  mo^ 
ney  into  his  hands  as  they  could  not  take  his  perfon,  and  there- 
by compel  him  to  pay  the  debt,  they  would  be  abfolutely  without 
remedy. 

C  354  3  That  they  had  loft  their  rem.edy  at  law  by  this  ftatute,  where 
they  might  attach  this  very  iegacy  by  proceeding  to  an  outlawry  5, 
and  then  bringing  an  information  in  the  name  of  the  Attorney 
General  in  a  court  of  revenue,  and  fo  attach  this  by  the  interpo- 
fitionof  the  crown  for  their  demand,  which,  though  a  matter  of 
grace,  is  by  conftaiit  cuftom  grown  into  a  right  in  creditors, 
which  a  court  of  equity  ought  to  take  notice  of;  but  hnce  this 
ftatute,  that  remedy  could  not  be  had,  becaufe  they  could  not 
proceed  to  an  outlawry  ;  there  is  therefore  no  remedy  but  this,j 
to  anfwer  the  plam  mtent  of  the  acl,  and  prcferve  the  future! 
effc«Sls  for  the  creditors. 

As  to  the  other  point,  the  counfel  for  the  plaindff  cited  Lord|| 
Warrington  verfus  Langham^  Frtc,  in  Chanc,  89.  that  the  execu-| 

(0  The  fcllowing  pait  of  this  will  is  not  Hated  in  the  RegiHer's  book 
■  .  'to 
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tor  licve  Is  named  a  devifee,  which  is  always  a  ftrong  circum-  J* 
llance  in  making  a  conftrucflion  to  fatisfy  the  v/ill ;  that  by  the 
iaft  clnufe  the  lands,  goods  and  chattels  are  blended  together 
as  one  fund,  and  given  fubjctSt  to  art  exception  of  what  was  giv- 
en before,  which  they  contended  amounted  to  the  fame  thing, 
as  if  he  had  given  him  the  refidue  of  both  cftates  after  what 
he  had  given  before. 

For  the  defendant  it  was  argued  as  to  the  firft  point,  that  the 
reflritSlive  words  at  the  end  of  the  claufe,  fliewed  that  it  was  the 
intent  of  the  a61:  only  to  exempt  the  perfon  of  the  debtor,  and 
leave  all  other  remedies  which  the  creditors  might  have  juft  in 
the  fame  ftate  they  were  before  the  a6l  was  made,  and  not  to  give 
the  creditor  a  new  ai-id  different  remedy  on  thtfe  effects. 

That  the  reafon  why  this  court  did  not  give  a  fpecific  lien  to 
creditors,  further  than  the  law  did,  was,  becaufe  fuch  creditors 
did  not  truft  upon  the  faith  of  fuch  lien,  but  on  the  general  cre- 
dit, and  therefore  this  court  never  gave  a  fpecific  lien  on  chofes 
m  actions  to  one  creditor  more  than  another,  except  only  where 
there  was  an  actual  affignment  of  fuch  chofe  in  aElion  as  a  fecurity, 
and  going  farther  v/as  breaking  in  upon  that  equal  fatisfaclion 
which  all  creditors  have  a  right  to  over  the  effe£ts  of  the  debtor, 
not  fubje£l  to  any  legal  or  equitable  lien. 

If  a  court  of  equity  was  therefore,  by  reafon  of  this  inconve- 
nience fuggefted,  to  give  any  further  remedy  to  creditors  on  ac- 
count of  this  flatute,  fuch  new  remedy  muft  be  agreeable  to  the 
principles  of  equity,  and  co-extenfive  v/ith  that  inconvenience, 
which  the  remedy  of  giving  fpecific  execution  to  a  particular  cre- 
ditor is  not-,  for  to  which  creditor  fhould  this  belong  ?  For  fup-. 
pofe  an  affignment  made  of  this  legacy  after  the  judgment,  or 
even  after  the  fieri  faciasy  would  equity  take  away  the  benefit  of 
that  fpecific  lien  which  the  affignee  has  by  the  rules  of  this  court, 
and  give  it  to  a  general  creditor  by  judgment  merely  by  force  of 
this  ftatute  ? 

This  would  be  changing  the  rights  of  parties,  and  not  barely  [  355  ] 
giving  a  further  remedy ;  fuppofe  all  the  other  creditors  brought 
bills,  thofe  not  by  judgment,  as  well  as  thofe  by  judgment,  to 
which  would  equity  give  the  preference  ?  Since  all  general  ere* 
ditors  cannot  have  preference  in  equity  over  aiTets,  further  than 
the  law  gives  it  them,  equality  of  diftribution  is  what  equity 
aims  at  where  the  rules  of  law  do  not  prevent  it.  The  fieri  facias 
is  not  returned  nulla  botia^  nor  is  it  charged  that  there  are  no  other 
cfFetls  upon  which  it  ought  to  have  been  executed ;  there  is  no 
neccffity  therefore  to  reibrt  to  this  remedy,  and  the  lefs  reafon 
to  aflift  the  plaintifF  than  any  other  creditor,  who  cannot  attach 
his  other  goods,  nor  yet  get  at  his  perfon. 

It  was  therefore  infifted,  that  a  court  of  equity  in  this  cafe 
could  not  give  relief  to  a  particular  creditor,  further  than  the  law 
does,  without  infringing  its  general  principles,  and  altering  the 
rights  of  others  :  That  an  executor  is  intitied  to  a  releafe  from  the 
legatee,  but  if  by  this  a£l  every  little  creditor  can  in  equity  charge 
his  debt  on  the  legacy,  he  will  be  unavoidably  fubjedl  to  a  variety 
of  fults,  till  the  whole  ia  esfctuOied-.. 
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Edgell  v.  Either  therefore  equity  muft  give  this  new  fpecifio-  remedy  oyet 
Haywood,  chojes  in  aBiotiy  to  creditors  in  general  of  an  infolvent  debtor,- 
and  not  to  one  only  ;  or  elfe  the  creditors  muft  take  this 'privi- 
lege (which  in  mcft  inflances  creditors  of  bankrupt's  are  deprived 
of)  of  taking  out  execution  againft  future  efFe61:s,  fubje£l  to  the 
inconvenience  and  difficulties  which  the  law  has  left  them  under 
in  that  refpe^t,  and  which  the  legiflature  perhaps  did  not  fore-* 
fee. 

As  to  the  fecond  point,  it  was  faid,  that  the  courts  of  equity  had 
of  late  been  very  favourable  in  their  conrtru£lions  to  charge  debts 
on  land,  or  debts  and  legacies,  where  both  are  coupled  together, 
aild  one  could  not  be  held  to  be  a  chaTge  v/ithout  holding  the 
other  to  be  fo  at  the  fame  time  5  yet  that  in  the  cafe  of  legacies 
only,  a  plain  intent  was  required,  becaufe  j^r/?;:'^ /riaV,  and  inde- 
pendent of  the  intent,  there  was  no  more  reafon  in  equity  to 
charge  legacies  on  lands  devifed,  where  the  general  eftate  was 
infuflicient,  than  to  charge  perfonal  legacies  in  favour  of  a  devifee 
of  land,  if  his  land  was  evicted,  both  being  fpecifick,  and  inde- 
pendent bounties  to  each  other. 

There  is  no  general  declaration  that  the  legacies  fliould  be  paid 
in  the  firlt  place,  or  even  that  they  fliould  be  paid  at  all,  as  in 
that  cafe  cited  in  Free,  in  Chan,  the  being  executor  and  devifee 
lias  never  been  held  fuincient  to  charge  an  executor  with  lega- 
cies, though  pofTibly  it  may  be  an  ingredient  in  fuch  a  conftruc- 
tion,  and  Giidiim  veifus  Hoihvul  in  July  174IJ  and  Corfidd  ver- 
£  35^  J  f^s  Lingeji  the  4th  of  March  1 739,  were  cited  where  the  execu- 
tor was  alfo  devifee,  and  in  the  laft  cafe  the  land  was  given  as  a 
refidue,  and  yet  the  legacies  W^ere  not  charged  on  the  real  eftate. 

That  with  refpe(5i:  to  the  exception^  the  utmoft  force  of  it 
could  only  be  confidered  as  putting  him  in  the  fame  light  as  if 
the  bequefthad  been  by  way  of  ref.due,  and  then  that  would  not 
have  charged  the  lands  aecDrding  to  the  authority  of  the  cafe  laft 
cited. 

But  the  plain  intent  of  the  exception  was,  an  unnecemn  y  cau- 
tion to  prevent  the  fpecific  legacies  given  before  from  palling  by 
•the  word  chattels  to  which  the  exception  is  fubjeded,  but  as  .no 
•lands  were  given  before  in. the  will,  to  iipply  the  exception  to  the 
]ands,  is  to  make  the  will  nonfenfe. 

Lord  Chancellor, 

As  to  the  finl  queftion,  it  is  a  new  cafe,  and  as  far  as  it  is  a 
general  quedion,  I  am  of  opinion  the  plainiilF,  as  a  judgment 
creditor,  could  not  come  into  tin's  court  for  a  fatisfacl:ion  out 
«of  this  legacy,  ajid  fo  I  apprcliend  it  has  often  been  determin- 
ed ;  there  are  very  few  cafes  where  it  is  necelfary  for  this  court 
to  give  relief  to  creditors  over  perfonal  chattels  in  poffeffion, 
ibecaufe  ailignments  of  them  to  defeat  creditors  are  void  and  frau- 
dulent at  law. 

j^Lit,  as  to  chofes  in  aclion^  according  to  the  general  rules  of 
lotliib.c  to  .jhJ^  court,  they  .are  not  liable  to  executions,  not  for  the  rcafona 
t^l^^^^^^^^'^  by  the  defendant's  counfe],  but  b^caufe  the  court  takes 

jaci.lacricjn,  byJelzin,o;  the  p.iTon,  or,  wh'jrc  that  cannot  be  talcGn,  by  proceedir^  to  an  outlawry,  and 
Ukiiig  the  laud*  ai  vveii  as  ciTiA^i  bv  a  c%v;?iJJ 

notice 
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RDtice  that  the  creditor  has  a  method,  by  the  ordinary  rules  of    Edgetl  v. 

law,  either  by  compelling  fuisfa6lion,  by  feiz'n'^  toe  perfonj  or,  ^^awvooo, 

where  th»at  cannot  be  taken,   by  proceeding  to  an  outlawry, 

and  taking  the  lands  as  v/ell  as  effjcls,  by  a  capias  utiagatum^ 

which,  though  a  proceeding  by  the  cro.vn,    ar.d  at  (irfh  a 

matter  of  grace,  yet  now  is  the  ordinary  courfe  01^  proceeding 

in  the  King's  court  of  revenue,  where  grants  cf  inch  th'nn;s 

to  creditors  are  conftantly  given,  and  that  has  been  the  chief 

ground  upon  which  this  court  has  proceeded  in  denying  a  fpecifick 

remedy.' 

This  brings  me  to  the  queftion  made  on  the  flatute  for  relief  of 
infolvent  debtors. 

This  (latute  v/as  intended  to  be  beneficial  to  creditors  as  to 
the  Juhfequent  effe^ts^  and  to  difcharge  the  perfon  of  the  debtor 
only. 

Though  it  has  been  called  a  privilege,  it  is  none,  but  a  re-  The^fcatute  fer 
fervation  to  the  creditor  of  his  right  in  every  refpect,  except  J.I^-'J ' debtors  b 
*that  of  feizing  the  perfon,  and  it  differs  from  the  cafe  of  bank-  for  the  benefit 
rupts,  where  the  future  effet^s  cannot  be  difcha^[7;ed  without  tlie  ^^  -j'cdis^ors,  and 
confent  of  four-fifths  of  the  creditors:  as  th.;  a3-  is  ther'-^.fcre  It^ruadrasto'Siive 
for  the  benefit  of  creditors,  it  m.uit  be  conftrued  beiiehcialiy,  and  LhenieffccriMiiy 
fo  as  to  give  them  efFeclually  all  the  benefit  intended  them  over  f^^  '^f  benefit 
the  tutu  re  eiteas.  over  fucuic 

This  has  been  treated  as  a  faving  claufe,  but  lam  of  opinion  eite<ft3. 
that  it  is  an  enabling  one,  giving  the  Creditor  a  competent  reme- 
dy upon  the  future  effects^  as  the  ilatute  precluded  him.  from    [*357  J 
feizing  croutlawing  the  perfon  ;  and  it  could  never  intend,  that 
though  the  debtor  had  ever  fo  large  a  property  in  chofes  in  aLtion^ 
the  creditors  fliould  have  no  remedy  to  come  at  them. 

\¥ith  regard  to  the  words  relied  cn  in  the  latter  part  of  the 
claufe  by  the  defendants,  to  fhew  tiie  remedy  wab  !o  be  the  fame 
as  before  the  flatute 

It  is  plain  there  are  two  di^lerent  prcviiions  made  in  the 
ckufe,  by  the  firfl  part  as  to  creditors  in  general  v/ho  had  not 
fued  execution  before  the  ftatute  \  where  tiie  'vords  as  to  the  re- 
medy ovCi*  the  future  Cifefts  are  geiieral.;  the  hitter  ri^rt  us  to 
creditors  who  had  already  fued  out  an  execution,  nui  the  iai.ter 
words  relate  tofuch  new  execution  only,  and  do  not  run  through 
the  whole  claufe. 

It  is  obje6l(5d,  that  this  is  a  fait  by  one  v.rediror  only,  and  In  all  cafes  of 
ou<7ht  to  be  by  all :  but  the  perfon  wiio  i';.     -^es  h.is  an  ad-  f:,"'"'  ''^  ^'^^ 

•'^  .  ,    ,  lellion,  tns  nr(t 

vantage  by  his  legal  diligence  m  all  cafes,  aiid  0:  .iic^'tels  m  laie  ^.as  chc  fiL-tt 
poileiiion,  the  firft  lurt  has  the  firft  facisfa  :tion,  and  tiic  jcl  i  .as  i'^cisfadbn. 
madenofuch  general  provifion  for  all  creditors. 

The  court  does  not  proceed  in  this  c^^fe  on  the  ground  of  a 
fptcific  lien,  but  oiily  conilders  it  as  a  part  of  the  property  of 
the  debror,  v/hlch  the  creditor  cannot  come  at  without  the  aid  of 
this  court.  " 

If,  therefore,  after  the  judgment,  or  even  after  ^^ficvi facias^  Tt%ft-r  th- ^V' 
the  debtor  had  affigned  this  hona  fule^  and  for  a  valuable  confide-         -he  d~:b:or 

h:id  afiigned  the 

legacy  forayaluabls  confideration,  and  v/I:hc?"t  notice.  It.  would  have  been  good  .^gaiait  this  credkor. 

Y  2  ration^ 
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EDGEtL  V.  rition,  and  v^rlthout  notice,  it  would  be  good  and  prevail  againft 
Havwooi,.    this  creditor. 

But  after  a  bill  brought,  and  a  ///  pendens  created  ns  to  tins 
thing,  fuch  aflignment  could  not  prevail ;  I  am  therefore  of  opi- 
nion, that  the  ^ourt  ought  to  interpofe  in  this  cafe,  and  that  the 
plaintiff  has  purfued  a  proper  remedy. 

The  next  queftion  will  be  as  to  the  right  ? 
I  am  of  opinion  that  this  legacy  is  a  charge  upon  the  real 
cftate. 

C  35^  3  I  think  this  will  not  depend  upon  the  authority  of  thofe  cafes, 
where  debts  and  legacies  are  charged  in  the  firii  place,  but  de- 
pends on  the  particular  wording  of  the  will. 

Suppofe  the  executor  was  not  devifee,  but  another  perfon, 
and  the  teftator  had  diredted  the  legacies  to  be  paid  by  him,  it 
would  be  a  clear  charge  on  the  eftate,  and  calling  him  executor 
in  the  claufe  where  the  legacy  is  given  is  only  defcriptive  of  his 
perfon,  and  not  of  his  office,  and  amounts  to  the  fame  as  if  he 
hai  faid  to  be  paid  by  Mr.  Thomas  Hajwood. 
The  legacy  is  a     The  goods,  lands  and  chattels  are  given  altogether  as  one* 
k  d'^^fb  ^he^    fund,  and  lands  ,are  inferted  in  the  middle,  and  the  whole  are 
Joxllyjubjea  to  fubjed):  to  the  exception  of  what  was  given  before;  this,  I  think, 
the  exception  of  amouuts  to  the  fame,  as  if  he  had  given  them  fiihjeB  to  ivhat  luas 
Te/cre'^zmollt"  ^^"^^^^  ^^f^^'^ therefore,  I  think  this  legacy  is  a  charge  on  the 

to  the  fame  as     lands  ( I  )• 
if  the  teftator 

kid  given  his  goods,  lands  and  chattels,  fuhje£l  to  what  was  given  before. 


His  Lordfhip  ordered  the  Mafter  to  take  an  account  of  what 
is  due  to  the  plaintiff  for  the  principal  fum  of  loo/.  with 
intereft  at  5  per  cent,  and  for  her  cofts  at  law,  and  in  this  court, 
and  declared,  that  what  fliall  be  found  due  to  her  for  principal, 
intereft  and  coft-s,  ought  to  be  fatisfied  out  of  what  is  due  to 
Dawe  for  principal  and  intereft  of  his  legacy  of  1000/.  given 
by  the  will  of  William  Madcx,  and  the  Mafter  to  take  an  ac- 
count of  what  is  fo  due  to  Da-wey  with  intereft  at  4  percent,  from 
one  month  after  the  death  of  William  Madox,  and  in  cafe  Hay- 
lUQcd  fhall  not  pay  the  plaintiff  as  above  within  fix  months  after 
the  mafter's  report,  the  real  eftate  of  William  Madox,  or  fo  much 
as  fhall  be  fufficient  to  pay  the  plaintiff,  fhall  be  fold,  and  the 
money  arifmg  therefrom  to  be  applied,  in  the  firft  place,  to- 
wards fatisfaftion  of  the  plaintiff'^  debt  in  the  manner  as  is  al^ 
ready  dire£ttd  (2). 

(i)  nde  Cheefeman  V.  Partridge ^  ante       (2)  Keg,  Lib,  h,  1 745.  fol.  465. 
t  Tol.  436. 
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Seymore  verfus  TrefiHanf  July  16,  1737.  Cafe  122. 

A Bill  was  brought  by  a  wife  for  her  paraphernalia.    '  A  hulband  can. 

not  devife  away 
r  •      t  •         1  1       r      1  *    wife's  para^ 

The  hufbancl  by  his  will  had  given  her  ten  thoufand  pounds,  poemalia,  he 
upon  condition  (he  gave  up  her  right  of  dower,  and  Hkewife  de-  ^n^ly^barher 
vifed  to  her  "  all  her  wearing  apparel,  and  ornaments  of  her  hf/life-time/" 

perfon,  her  gold  watch,  and  all  her  jewels,  except  fome 
**  round  a  picture,  and  ckvifed  the  rcfidue  of  his  eftate  to  the 
"  defendant." 

Afterwards,  by  a  codicil,  he  revokes  the  devife  of  his  jewels, 
and  her  pearl  necklace,  which  he  gives  away  to  A»  then  by  a 
fecond  codicil  he  gives  her  a  pair  of  diajnond  ear-rhigs-^  upon  this, 
the  defendant  infilled  fhe  could  not  claim  thefe  paraphernalia , 
becaufe  it  is  plainly  contrary  to  the  will  and  codicil  under 
which  flie  claims  the  10,000/.  and  equity  will  not  permit  one  [  359  J 
to  claim  under  one  part  of  a  will,  and  controvert  another. 

That  by  the  devife  of  the  refidue,  the  revocation  of  the  de- 
vife of  the  jewels,  and  the  gift  of  the  ear-rings  only,  it  appeared 
to  be  the  teftator's  intention  that  the  left  of  the  paraphernalia^ 
except  the  ear-rings,  fliouid  go  to  the  defendant  as  the  refidue  of 
his  eftate. 

Lord  Chancellor, 

It  is  plain  the  paraphernalia  are  included  in  the  devifes  In  the 
will,  but  a  hufband  cannot  devife  away  a  wife's  paraphernalia 
(i),  he  can  only  bar  her  by  a»Sls  done  in  his  life-time  (2). 

The  revocation  is  of  the  devife  of  his  jewels,  which  feem  to 
be  contradiftinguiflied  from  hers  in  the  will,  which  are  there 
called  the  ornaments  of  her  perfon,  and  the  diamond  ear-rings  do 
not  appear  to  have  been  ever  worn  by  her,  and  therefore  might 
not  be  part  of  her  paraphernalia. 

But  fuppofe  the  teltator  had  completely  revoked  the  devife, 
it  is  only  a  revocation  of  a  devife  void  in  itfelf,  and  therefore  it  is 
too  much  ftrained  to  infer  from  thence  an  intention  that  her 
rights  ftiould  pafs  by  the  devife  of  the  refidue  of  his  eftate  ;  his 
Lordfliip  decreed  for  the  plaintilF.  Fide  the  cafe  of  Tipping  ver- 
fus Tipping y  I  P.  TFnu,  722. 

(l)  Nortbry,  v.  Norihcy  ante  2  vol.  79.     v.  Douglas,  Cro,  Car.  343. 
Marjhallw  Llen.Oy  ibid.  217,  Vide  Hajiings        (2)  Graham  V.  hondonderryy  poU,  394. 


Tucker  SQxiwz  PhippSy  jfuly  10,  1746.  Cafe  123. 

S.  C.  cited 

T H  E  bill  was  brought  by  the  plaintiff  fuggefting,  that  his  ^^I'^rJ^^f.'^ 
wife's  father  had  by  his  will  left  a  legacy  of  fifteen  hun-  ii^]^  [lie  i"\ng 
d.  d  pounds  to  the  plaintiff's  wife,  his  daughter;  and  that  the  clearly  proved, 

is  fufficient  to 

intitle  the  plaintifftocome  here  in  the  firft  inftance  for  a  decree  without  putting  him  to  the  trouble  and 
cxpence  of  citing  tiic  defendant  into  the  fpiritnal  court. 

Y  1  defendant 
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KER  V.  defendant  William  Ph^pps  had  deftroyed  or  concealed  the  fald 
^\\\^  ^  therefore  prc/cd  he  -^^^ight  be  decreed  to  pay  the  plain- 
tiiT  ii-r--ea  nundr:-d  pounds,  and  mtereft, 

'i'he  defendant  put  in  three  anfwers  j  in  the  firft,  he  admitted 
will  ^6  f-rt  forth  in  the  Lill,  but  made  no  mention  of  any  in- 
f-i..  h;  t  :  e  teifcator;  in  the  third  anfwer,  denies  he  ever  had 
a  -  will,  and  fays,  if  there  ever  was  any  fuch,  he  cannot 
fay  ■  :  er  his  father  was,  at  the  lime  of  making  fuch  will,  of 
{(.uv'..\  r^iiir!  ,  :uul  for  the  defen..-:^c  it  was  infifled,  that  the  plains 
trPcahie  here  loo  icon,  for  that  ne  ought  to  have  cited  the  de- 
fe.'  p;  into  tn.:  '  :^afticul  court,  where  he  might  have  the 
bent^'-L  ^-^f  a  d  u.  -v.  :  M^-jally  as  well  as  here. 
^  360  ]        Le^j^n  "''H-^ '.cv.i....oR, 

Tiiep'^;  :]:  of  iniawiry  creates  the  only  difficulty,  for  they^/f?//;7J 
of  the  u  iil  is  not  orily  proved,  but  aifo  admittech 

III  this  court  the  rule  is  not  to  allr.w  a  fuit  againft  an  executor 
for  a  legacy,  before  a  probate  of  the  w^ill  (i;,  but,  in  the  pre- 
fect cafe,  the  piaintiff  ought  not  to  be  put  to  the  difficulty  of 
g'.  .  ,.  ■  ito  thefpiri-ual  court  to  cite  the  defendant,  becaufe  that 
v/  '  il'  b';:  g'vi.:;g  t^se  defendant  n  great  advantage  from  his  own 
b;.:!  i\B:6  in  0.  ♦  -y'i.ig  or  fuppreffing  the  will,  for  here  the.  fpolia- 
t.yi  iS;,  \  : '  -ed  K)  fuh'  .iriitly,  as  to  intitle  the  plaintiff  to 

cv  r '  ere :i    ^     )!:(} -111     for  a  decree. 
Though  in  a  -  y> '.  -^  cou-Gd::  r  it  generally  as  a  pcrfonai  legacy, 

PL  i -na^i  legacy  y-..o^e  j-,.^  ;■:  rj-  iirored  or  concealed  by  the  executor,  and  \ 
fh'j.k^  in  fuwi..  ■  c'jff\  \r  Jpnuition  is  proved  plainly  (though 
t  ■  f  gcrier  i  iUiO  is  t cu''  'he  executor  into  die  ecclcfiaiHcal  court) 
(he  [•-•,;  itee  ir.  v  vtk  pcri  v  come  here  for  a  decree  upon  the  head 

the  eccl.-fiaftical  oi  fp-jliaU Oil  and  Ji^ppr^j^-  n  ■ 
cou  - '..  ye:  rhc 

Jcga.'jc  ',ay  properly  come  here  on  tne  hea^i  Okfpdht'wn  and  fttffrcJJioTt. 

Theie  are  feveral  cafes,  where  \x  fpcMailon  ox  fipprcjjion  are 
proved^  ii  'viU  change  the  jurifdi^Hon,  and  give  this  court  a 
juriL  ;;^;  ;  .  hich  it  had  not  originally  j  as  in  the  cafs  of  Lord 
Hu-:  ^  1 09. 

Though  It  was  -^i^  title  w^as  a  title  merely  at  law,  yet  there  being 

aclik  m.neiy     '«  _v'i  of  the  dccds  Under  which  that  title  accrued,  the 

btT-'^"^  A-^'-^^^^     phi^;'  -i'f  liad  a  decree  here  for  poffeifion,  and  quiet  enjoy^ 

fio.n  0:  ai-''::eds  mClU/' 
under  v/Iiich  the; 

title  acc/ued,  th?  plani:ifr'j  ia  Lord  iLv-r  j'c)/7's  caj'^,  h^u  a  decree  In  equity  for  poireflion. 

As  the  jurifdi/.^ioTi  may  be  ch.anged  with  regard  to  a  court  of 
law,  why  in-'V  it  not  with  regard  to  the  fpiritual  court;  and  I 
-  think  ihc  caic  of  Wcsls  vcrfus  n  'cehs^  which  came  before  me 
foaic  time  ago,  an  authority  that  it -may:  here  tVicfpoIirJioii  or 
Jtippr:'Jilon  is  certainly  fraudulent,  'vohuitary,  and  m.alicious,  and 
t['^j:-cfore  differs  frofii  the  cafe  of  Fafc(iii  verfus  Picr.c-/u:g  (2), 
.^dicre  the  Jpoliaiion  ditj  by  no  means  appear  to  fraudulent  or 


lie 

'vi  '  -ft;  . V 

ru!"  cocice  t 
executor  \  \:0 


fO  Confrif  ''-I'ipps  V.   Stt:vjar;l,  ante  \ 


(2)  S.  0.1^285. 


In  the  Time  of  Lord  Chancellor  Hardwicke.  ,  3<5o 
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m?\lIcious,  but  rather  inadvertently  done,  and  without  any  bad 
dcfign. 

I  think  in  fuch  cafes  of  malicious  and  fraudulent  fpoliatlonSf 
tlie  court  will  not  put  the  plaintifiT  under  the  difficulty  of  goln^ 
into  the  eccleiiaitical  court,  where  he  muft  meet  with  much 
more  difhculty  than  proving  the  contents  of  a  deed  at  law,  which 
h'ls  been'  loll  or  fecrtrted. 

For  in  the  fpirltuai  court  tljc  plaintiff  muft  prove  it  a  v/ill  in      [  351  ] 
writing,  and  mud  likcwiic  prove  the  contents  in  the  very  words.  The  alalatiiTU 
M'hich  will  be  a  difficulty  almoil  infiJDerable,  and  which  courts  f^"''!!'^! 

r  1         1  r  1  1        1  •     -rr'        n.    ir    court  muft  have 

ot  law  do  not  put  a  pt^rlon  upon  doing  r,  the  plamtitt  mult  alio  pnved itawill 
prove  the  whole  will,  though  the  remainder  of  it  does  not  at  all  wntir^g,  anJ 
belong  to,  or  regard  his  legacy.  Iifo'chT'^'' 

whole  will,  th.o' 

the  remainder  docs  not  at  all  regard  his  le2acy,  and  which  courts  of  law  do  not  put  a  perfjn  upon  doin^. 

I  think,  if  this  had  been  a  mere  perfonal  legacy,  tlie  court, 
under  the  circumftances  of  this  cafe,  ought  to  interpofe,  and  the 
rather,  becaufe  in  bringing  fuits  againil  an  executor,  this  court 
goes  further  in  requiring  a  probate  than  courts  at  law. 

But  here  the  cafe  is  ftronger  to  intltlethe  plaintiff  to  a  decree,  There  is  no  oc- 
becaufe  the  lec^acy  is  out  of  real  and  nerfonai  eftate  both,  and  as  cafion  to  prove^ 

,  ,     n  1         •  1  Ml  •       1      a  Will  in  the  l^i- 

to  tne  real  ettate,  tnere  is  no  occaiion  to  prove  the  will  m  the  ritual  court  to 
fpiritual  court  to  intitle  the  legatee  to  recover  his  legacy  out  of  indde  a  legatee 
the  real  eftate.  to  recover  his 

.  ,        ,      ,       ,  ^        ,  -        ,  .  legacy  out  of  the 

This  would  be  clearly  tlxe  caie,  wliere  the  charge  is  only  real  eftate, 
upon  the  real  eftate,  and  though  the  heir  is  inticled  to  have  the 
perfonal  eftate  to  exonerate  his  real,  yet  if  be  is  made  executor, 
.and  has,  by  a  voluntary  and  fraudulent  act,  put  the  legatee 
under  fuch  diihculdes  as  make  it  alm.oft  impoflible  for  him  to 
prove  the  wili,  it  is  reafonabie  to  let  in  the  legatee  to  have  h;s 
legacy,  and  leave  the  executor  to  pay  himfelf  out  of  the  pe^fqn^l 
eft  at:.  . 

As  to  the  i?ifa?iity^  the  defendant's  proofs  fpeak  in  general 
terms  only,  to  tlie  tellator's  being  in  a  weak  condition  ;  but  com- 
pare this  with  tjie  pl;iiiit:ifi''s  evidence,  and  the  manner  of  the 
defendant's  introducing  ibe  infanity  in  his  aufwer,  and  the  a£ls 
he  has  done  under  the  v/iil. 

The  infanity  is  not  mentioned  till  the  third  anfv/er,  and  then 
very  tenderly;  the  plaintilf's  prpols  are  very  pchtive  as  to  tlie 
fanity  of  the  teftator  ^  they  are  the  three  fubfcribing  witneiTes, 
whofe  teftimony  is  by  r,o  meaiis  impeached  ;  the  vvill  a  reafon- 
abie one,  not  made  in  fecret,  but  feveral  perfons  were  prefent 
tlie  defendant  has  brou^iit  aiJ:lions,  and  fworn  himfelf  furvivin2'- 
executor,  and  has  aded  feveral  years  under  the  will  without; 
£ver  making  any  pretence  of  inlanity  in  the  teftator. 

I  am  therefore  of  opniion,  that,  under  the  circumftances.  o£' 
this  cafe,  it  is  not  proper  to  direcl  a  trial  at  iav;  as  to  the  fanitv  Not  ncce.T^ryia 

this  caiz  to  dl-  . 
.    .  .  -  ifi-i  ac 

law  as  to  the  tcftator's  f  mity,  for  the  plaintiff  is  clearly  int>,tr&d     an  Immediate:  decree  for  the  cavmcnt 
«t  his  legacy,  though  the  probate  ot  the  will  has  not  beenigranted.  ♦  * 


Y4 


or 
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'^Ph^p?*  ^*  ^nfanity  of  the  tc-Rator,  but  that  the  plaintiff  is  Intltled  to 
an  immediate  ciecree  for  payment  of  his  legacy  by  the  defend- 
ant, notwithftandmg  the  probate  of  the  will  has  not  been 
granted  (i). 

(i)  Reg.  Lib.  B.  1745.  fol.  447. 


Cafe  124.    ^'^^  Weavers^  Couipany  qui  tarn  verfus  Hayward,  June  12,  1745. 

An  adlon  HIS  Game  on  upon  the  motion  of  the  Attorney  General, 

JsH^ pj»  the  J  vvrho  moved  to  ftay  proceedings  upon  an  original  writ, 
whicrchc  plain-  t^^^^-^d  the  2 2d  oi  November^  returnable  the  oBave  of  St.  Hilary^ 
tifffervedthe  the  tede  was  within  the  fix  months,  iin^Ited  by  7  Geo.  i.  c,  7. 
defendantwkha       ,         Qaliico  ^.^iy  for  the  brinLnnir  of  the  aftion  on  that 

copy  of  a  writ,    *Vl     ^  '  t)  t» 

i.uteadofa  ipe-  ItatUtC. 
cial  a.pias,  and 

afrerwards  got  the  curfitor  to  alter  the  return  of  the  original;  die  alteration  is  erroneous,  and  the  Wfic 
inuft  be  fuperfeded.  S.  C.  cited  poft.  596. 

Inftead  of  fummons  and  pone^  or  fpecial  capias y  which  pays 
no  ftamp  duty,  they  ferved  the  defendant  with  a  copy  of  the 
writ,  and  afterwards  applied  to  the  Curfitor  to  alter  tlie  return 
pf  the  original. 

The  firft  objection  made  by  the  defendant  was,  that  this  aU 
teration  was  erroneous,  and  that  it  was  of  confequence  to  the 
(lamp  duty. 

Mr.  Noely  for  the  plaintiff  in  the  original  a£lion,  cited  the  cafe 

Loan  verfus  Cw^z/^y  in  1738,  to  fhew  this  court  conildered 
jtfelf  as  an  officina  hreviuiriy  and  that  it  would  not  enter  into  the 
queftion,  whether  this  writ  was  executed  or  not. 

Trehlecock^s>  cafe,  March  23,  1736,  i  Tr,  Ath.  633.  a  ^c?- 
mhie  repleglando  iflued  out  of  this  court,  and  was  returnable  in 
the  court  of  King's  Bench,  and  being  returnable  there,  the  court 
"Vrould  not  enter  into  the  irregularity. 

philips  verfus  Philips y  December  15,  1737,  there  an  application 
was  made  to  this  court  for  an  original  writ,  to  warrant  a  judg- 
ment upon  the  flatute  of  bribery  and  corruption  after  a  verdi£i, 
and  where  error  was  brought  for  want  of  that  original ;  and 
though  this  cafe  was  faid  to  be  excepted  out  of  the  flatute  of 
jeofails,  yet  held,  that  though  the  ftatute  of  jeofails  were  ma- 
terial in  applications  to  this  court,  as  an  offi'^ina  brevizmty  the  ob- 
jection in  point  of  revenue  was  not  of  weight  in  a  mere  matter 
of  difcretion,  as  this  was,  where  the  party  would  be  totally  de- 
prived of  his  adion. 

Mr.  Clark  cited  Finch  upon  judicial  procefs,  that  where  an 
priginal  is  returned  tardcy  an  alias  or  plurtes  original  will  go  5 
but  if  no  return,  then  it  mufl  ifTue  out  pf  this  court  j  and  for 
{his  purpofe  mentioned  Dyer  211. 


lAVKRl 


Where  error 


in  tlie  Time  of  Lord  Giancellor  Hardwicki.  2^3 
Lord  Chancellor, 

I  am  of  opinion  it  ought  to  be  fuperfcded  ;  I  cannot  quafli  it 
I )  unlefs  error  nppear  on  the  face  of  the  writ,  and  then  the 
>ropercfl  way  would  be  by  pica  in  the  court  where  it  was  re-  ^ "^on  the  f tc^ 
urnable.  ^  or  the  writ,  the 

properc(l  courft 
Js  by  plea  in  the  court  whcrt  it  is  returiiubU. 

I  will  take  up  the  fecond  objcv^lion  firil:,  in  order  to  lay  it 
mtof  the  cafe,  for  this  is  not  a  motion  to  cenfure  the  attorney, 
)r  the  party,  but  to  fuperfede  the  writ  only. 

If  it  was  nothing  more  than  an  oiTcnce  again il:  the  (lamp  act, 
t  would  be  no  fulhcient  ground  to  fuperfede  the  writ ;  the  olh- 
er  and  party  would  be  liable  to  penalties,  as  in  the  cafe  of  a 
leed  which  is  not  to  be  inatlc  ufe  of  till  the  duty  paid,  and  yet 
t  is  the  deed  of  the  pa'-ties. 

However  I  am  of  opinion,  it  is  fuch  an  original  writ  as  the 
lamp  duties  are  payable  on  •,  for  I  undcrpLand  tlie  exception  to 
)e  of  fuch  an  original,  as  the  capias  neceflarily  illues  on  ;  nay, 
)f  one,  on  which  it  is  at  the  party's  election  to  take  out  a  capias^ 
md  there  the  duties  ought  to  be  paiil. 

It  was  in  order  to  preferve  the  jurifdiclion  of  this  court,  and 
he  Cjinjltors  office^  that  this  excepclon  was  taken,  for  others  ife 
t  would  be  payitig  double  duty  both  on  the  original  and  capias. 

The  ftamp  a^ts  did  not  intend  to  exclude  all  amendments  of 
irvrits,  for  that  would  be  grievous. 

The  firlt  claufe  of  the  (lamp  a£ls  relate  to  where  another  writ  - 
s  written  on  tlie  fame  piece  of  veilum,  or  parchment ;  and  I  am. 
)f  opinion,  that  on  an  nubrmation,  or  action,  it  muit  appear  to 
[)e  another  writ,  and  the  other  part  relating  to  erafures  refers  to 
I  fraudulent  one. 

If  the  oflicers  of  the  ftamp  duties  think  this  practice  contrary 
olaw^  they  ought  to  apply  for  a  genernl  regulation. 

As  to  the  other  queilion,  I  am  of  opiiiioii  this  writ  ought  not 
o  have  been  fo  altered. 

If  nothing!;  had  been  done  on  this  writ  it  v/ould  have  brou:::ht 
t  to  the  queftion,  concerning  its  being  done  by  v/riting  it  over 
ie  novoy  or  by  interlineation  or  erafure,  in  which  piaC^lice  it  is 
idmltted,  that  if  an  original  writ  has  been  executed  it  cannot  be 
done. 

Now  what  is  fuch  an  execution  as  to  prevent  an  alteration 
of  it. 

If  it  had  been  lying  In  the  attorney's  hands,  and  fo  in  the     f  3'^4  3 
party\s  pov/cr,  that  would  be  one  thing.     An.d  if  the  fervice  of 
this  copy  being  void,  is  to  be  looked  on  as  no  fcrvice,  a  pirrty 
may  always  avoid  an  irregular  execution  of  his  own  writ,  and 
get  it  altered. 

Suppofe  it  had  been  carried  to  the  flieritT,  and  he  had  returned 
it  improper,  would  that  have  been  an  execution  ?  To  be  fure  it 
^QWld. 

(l)  Fick  JVood craft  v.  Kinajion^  ante  2  vol.  3 1 8, 

This 
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Cow  ?AN  y  V 
H.A  vwAR  r». 
1h 

■v-ict-      It'll  a:i 


This  has  not  been  carried  to  the  fnerift,  yet  this  copy,  though 
an  irregular  fervice,   becaLife   not  warranted  by  i2  Geo.  i.  is^ 
cc>p}>  tho'    fiill  aa  execution  of  this  writ:  nay,  it  is  attuaily  fpeciiied  ii/ 
the  copy  what  thg  return  of  this  writ-is.^  can  he  afterwards  aUe.r 
the  return  ? 

Suppofe  the  pjaliitiiF  had  declared  upon  this  procefs,  and  had 
oDLaiiied  judgment,  all  the  prcceedings  were  fiibjecl:  to  be  let 
ahdc  5  yet,  by  diis  dodlrine;,  lie  may  reform  to  the  olhce  for  an 
alteration. 

As  to  the  cafe  of  Philips  verfus  Philips^  the  procefs  was  not  by 
original,  but  by  cnpias^  and  he  afterwards  wanted  an  original  to 
warrant  his  judgment  >  -and  held  there  was  no  difference  as  to. 
actions  qui  tarrty  and  other  adVlons  as  to  this  point. 

There  he  had  begun  his  a6tlon  in  time,  here  the  plaintiif 
would  take  out  an  orip;inal  out  of  time. 

His  Lprddiip  direcSled  the  v/rit  to  be  fuperfeded.  , 


Czitr^^^  Wheeler  y^QXiir^  Bingham^  "Jime  i  .i^i^  isfi. 


aH>- more  :nin 
tev.^-^uVy  an-i-c 

latlllii  it  to- 


iWlif,        ,  R.  Pottingcr  by  his  will,  inter  aUa^  gave  to  each  of  his 

2f  the -"itv-i-        XVx  gr'cindaughters  that  Oiould  L-e  living  and  unmarried  p: 
k":vi>;UhaiT;i     "  ths  time  of  his  tleceafe,  on  their  refpeCLive  days  of  marriage, 
jri:K:car-abiHged  «c  the  fum  of  fifteen  hundred  pounds,  and  he  did  defire  that' 
tae  .egacy,  ii,        nouc  of  hls  grandaut^htcrs  fliould  marry  without  the  confent 
m  "  of  the  father  and  mother,  or  the  furvivor  of  them  ,  ar.d  there- 
•-  "  fore  if  any  or  either  of  them  flioald  marry  without  fnch  con-* 
rmiber  todoit       ^^^^^>  then  by  hls  will  he  revoked  what  was  thereby  direded  to! 
^rli I  carry  it  no-      be  paid  to  fuch  grandaughtcr  or  grandanghters,  and  fuch  of 
iu,rLhei>andcon-  cc  them  fhould  not  bc  entitled  to  rmy  benefit  by  virtue  of  fuch 
voc  amounti'jV^    ^*  ^^^^  wli},  further  than  what  th_e  father  and  mother,  or  the  fur- 
in  X  c-jviL- over,,  '«  vivor  of  them,  fnould  dlrecl  j  and  he  afterwards  diredlsj  that 
'  i         •■5     s.«  after  the  feyeral  legacies  and  lurns  dire  died  to  be  paid  are  fa- 
tisliedj  if  any  fiim  of  moiiey  fi:ioald  remain  in  the  hands  of  the 
*^  IrLiflee.^,  the  futvivors  or  furvivor  of  uiem.,  the  fame  fliould  be 
paid  to  his  daughter  FhUncJ-lphia  for  life,'  a?id  after  her  de- 
ceafe  to  the  defendant' and  his  heirs.''* 
J  J       The  plaint  id',  one  of  the  gran  daughters,  has  married  without 

confent  of  the  father  and  morh'..:v,  anci  lias  brought  her  bill  for 
tlie  legney. 

Tiic  ni^.thcr  of  th3  piahithdhnn  anpcinted  trufTees  of  the  le^ 
^acy  fertile  praiiiiiff  for'  her  fuparatc  irl'e  for  life,  and  to  he: 
jiihej  but  if  die  hv^siio  idue,.  tritn  to  the  defendant  j\ir.  Bingham 

Mr.  S^niciior  Gerieral  for  tho  phdntliF  eited  the  cafe  Paget 
veifts-s  H::p:  - .:!  (2)  tLv:m'::r  A;  ;!,  at  ihc  Rolls  :  Where  itj 
was-  held,,  liiar  a  ger.eral  devife  of  the  iv/H/nnn.  or  a  dcvife  to  th 
perfoii  entitled  to  tlie  rtjiiUiUin^  were  ti:e  fame  as  if  there  was  no 
devife  over  at  all.., 

Mr.  Attorney  General  for  tlie  defendant  cited  /-T'//r'i',''y  verfirs 
(3),  Pafcb,.  13  Geo,  Z.  wdth  regard  io  .he^rd  Chief  Baroii 

(1;  See  the  note  annexed  to  tfce  c.ife  (2)  ^7.'//.-  r  vol.  "70  C. 
of  ticrvcj  V,  ^jic)!,  ante  i  vol.  361,  (?)  j-intc  \  vuL  y<}\.  S,  C. 


in  tlie  Time  of  Lord  Chancellor  Hardwicke. 


Comyns's  opinion  on  the  effea:  of  a  clevife  over.    Comym's  Re- 
ports  746.  unci  alio  £q*  Caf.  Jbf\  Amos  verfus  Horner  1 1 2.  and  i^^^'^^^- 
Creagh  ytx{\x2,  Wilfon,  2  Vern.  572.  to  fl:ev/ that  the  plaintiff's 
wife  is  not  intttied  to  the  legacy  of  1500/.  under  the  grand- 
father's will. 

Mr.  Solicitor  General  in  reply  faid,  the  cafe  of  Jm:s  verfus 
Horner  was  reported  in  no  other  book,  and  Sir  J^^ph  Jchyll 
faid  in  the  cafe  of  Harvey  and  Jjhn  he'  had  ordered  ft; arch  to  be 
made  for  ir,  but  it  could  not  be  found,  j  Ch.  Caf.  22.  Bdliifis 
verfus  Sir  William  Ermin,  vc^as  determined  dire6l!y  contrary,  and 
G^rrt"/- verfus  Fritty^  2  Fern,  293. 

Lord  Chief  Baron  Comj/is  refers  to  thefe  tvv'o  cafes,  as  having 
fettled  thefe  diftinclions  uncontrovertedly. 

Wherever  this  court  exercifes  a  jurifdiclion  with  another 
court,  they  have  adopted  thi:ir  rules,  and  never  vary  in  thtir  de- 
terminations from  the  ecclefiaftical  court,  but  where  the  intereft 
of  a  third  perfon  is  conceniod. 

The  defendant's  counfel  have  conftrued  it  to  be  the  fame  thing 
under  the  words  of  the  will,  as  if  die  teflator  had  given  it  to  the. 
mother  of  the  plaintiff  to  difpofe  of  abfolutely, 

Which  is  by  no  means  the  cafe*,  it  is  only.leaving  it  to  the 
father  and  mother  to  give  it  totally  or  partially  to  fuch  child  as 
has  married  v/ithout  confent. 

Lord  Chancellor, 

Li  the  prefent  caf(3  the  dire6lion  the  grandfather  has  given  by 
his  will,  that  the  grand-aughter  Oiould  take  the  advice  of  parents 
was  a  very  wife  one,  and  what  the  mother  has  done  appears  [  3 
fo  reafonable,  tliat  if  I  could  coniiftently  with  determinations  of 
this  court,  and  the  matter  was  res  Integra,  I  would  go  as  far  as 
poiTible  to  fupport  it. 

But  notwithftanding  fuch  inclination,  I  cannot  hold  this  por- 
tion fo  be  in  the  power  of  the  mother,  to  be  difpofed  of  in  the 
manner  flie  has  done,  for  it  would  fnake  the  fettled  rules  of  the 
court. 

The  firft  queftion  is.  Whether  this  condition  is  an  eiTe£lual 
condition,  or  in  terrorem  only. 

Secondly,  Whether  here  is  that  Vv'hich  amounts  to  a  bequeft 
over  of  the  legacy. 

As  to  the  fnji^  in  order  to  prove  it  is  a  condition  that  ought 
to  have  it's  effe6l,  it  is  faid  by  the  defendant's  counfel  it  amounts 
to  the  fame  thing  as  a  condition  precedent,  and  therefore  the 
party  claiming  m.ufi:  fhew  it  performed. 

Tv/o  anfwers  may  be  given  to  this. 

It  is  clearly  a  perfonal  legacy,  and  the  perfonal  eflate  is  fufH- 
cient  to  fatisfy  the  whole,  and  confequently  is  no  charge  on  the 
real  eilate  •,  it  his  been  laid  down  in  Har%)ey  and  AjJon  by  Lord 
Chief  Baron  Comyns,  that  the  civil  law  makes  no  difference  be- 
tween conditions  precedent  or  fubfequent,  but  hold  it  to  be  a 
void  condition  equally  in  both. 

There  have  been  feverai  cafes  in  this  court  of  a  perfonal  le- 
gacyj  where,  if  it  has  not  been  given  over,  thoug-li  a  condition 
precedent,  yet  it  will  not  be  etfcitual  to  defeat  the  legacy. 

But 
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avhkf.ltr  v.      But  I  take  this  to  be  a  condition  fubfequent,  for  when  tlic 
Bingham,     eveiit  happens,  itisvefted. 

A  diftinclion  has  been  attempted  here  that  the  breach  of  the 
condition  happening,  eo  injlante  the  legacy  vefts,  it  is  therefore 
void. 

But  thouo-h  they  meet  together  at  the  fame  time,  yet  they  arc 
confidered  in  point  of  law  as  fubfequent  in  the  order  of  thing*. 

It  has  been  truly  faid  flie  need  not  fliew  in  the  ecclcfidftical 
court  any  thing  but  the  marriage,  and  the  objection  muft  come 
from  the  other  fide,  and  prima  facie  it  was  fufficient  for  her  to 
Hiew  the  legacy,  and  that  flie  is  fuch  a  grandaughter  as  is  de- 
fcribed  in  the  will. 

Therefore  I  am  of  opinion  the  attempting  a  diftin^lifl^n  from 
former  cafes,  to  make  this  a  condition  precedent,  will  not  pre- 
vail. 

[  3^7  ]  But  it  has  been  iiiid,  if  there  is  not  a  condition  precedent,  but 
fubfequent,  yet  it  amounts  to  the  fame  thing  as  a  devife  over, 
by  reafon  of  the  llrength  of  evidence  of  the  teitator's  intent  that 
the  legacy  fhould  ceafe. 

I  am  of  opinion  this  is  not  the  reafon  that  has  governed  tlic 
court. 

There  have  been  abundance  of  cafes  here,  where  the  inten- 
tion of  the  teftator  was  full  as  ftrong  that  the  legacy  fhould  ceafe, 
as  in  the  cafe  of  Garret  yerfus  Prittyy  and  yet  the  intention  only 
did  not  prevail. 

It  is  the  being  The  true  ground  upon  which  this  court  has  fufFered  the 
vlftmgina  thi?d  (ffecluatCy  is  not  the  intention,  but  the  right  of  a 

perion,  has  in-  third perfoHy  the  being  given  over,  and  veiling  in  that  third  per- 
duccd  the  come  fQj-,^  \{  ^be  condition  is  not  performed. 

dhiontoeifcda"         ^^^^^  ^^^^  "^^^  coufideration  is,  Whether  here  is  in 

ate,  and  not  the  the  prcfcnt  cafc  what  amounts  to  a  devife  over  to  a  third  perfoii 
in  point  of  right. 

I  am  of  opinion  there  is  not. 

The  gift  to  the  truftees  is  not  of  a  particular  fund,  but  of 
his  perfonal  eflate  in  general :  then  afterwards  follov/s,  //  //  my 
dcfire  that  none  of  my  grandaughters  fmdd  marry  without  the  corifeut 
of  the  father  or  mother^  is^c. 

Then  comes  another  claufe,  which  fays,  that  after  the  feveral 
legacies  and  fums  dire  ft  ed  to  be  paid  and  fatisfied^  if  any fum  of  money 
fljoidd  remain  in  the  handi  of  the  trufees,  i^c*  the  fame  fJjould  he  paid 
to  his  daughter  Philadelphia  for  life,  l3'c\ 

Upon  thefe  two  claufes,  and  the  claufe  of  revocation,  the 
queftion  of  heqiufl  over  arijcs, 

it  has  been  infifted  on  by  the  counfel  for  the  defendant,  that 
the  plaintiff  not  having  any  further  benefit  than  what  the  father 
or  mother  or  furvivor  of  them  fliould  diredl,  amounts  to  a  devife 
over. 

But  I  am  of  opinion  it  does  not. 

If  it  had  been  faid  upon  lier  marrying  without  confent,  I  re- 
voke that  legacy,  and  give  the  1500/.  to  the  father  or  mother 
to  dlfpofe  of,  it  would  have  been  a  devife  over:  but  this  is 
only  putting  it  in  the  power  of  father  or  mother,  or  the  fur- 
vivor, 


intcnuou. 


m  the  Time  of  Lord  Chancellor  Hardwicke. 


vivor,  to  ahridge  the  legacy  given  to  the  daughter,  and  when  It  ^"^'^^J^^^^* 

fliould  be  fo  abridged,  the  remainder  would  have  fallen  into  the 

refidue. 

The  authorities  are  moft  clear  in  the  cafe  of  Garret  verfus     [  368  ] 
Prhtyy  and  Bellafts  verfus  Ermiri,  to  this  purpofe. 

If  the  teftator  himfelf  had  abridged  this  legacy,  It  would  have 
been  no  more  than  ierroremy  and  confequently  delegating  it  to 
another  to  do  it  will  carry  it  no  further  ( i ). 

The  claufe  (**  If  any  fum  of  money  (hould  remain  in  his 

truftees  hands,  the  furvivors  or  furvivor,  he  directs  the 
**  fame  fliould  be  paid  to  his  daughter  Fhiladelphia  for  life, 

and  after  her  deceafe,  to  the  defendant  Bingham  and  his 

heirs")  has  been  made  ufe  of  on  both  fides  *,  the  firfl;  part  of 
it  by  the  plaintiff,  and  the  latter  by  the  defendant's  counfcl. 

The  words  preceding,  when  the  feveral  legacies  fimll  he  fully 
paid  and  fattsfiedy  fay  the  plaintiff's  counfcl,  mean,  when  all 
the  funis  before  given  fhall  be  paid,  and  therefore  nothing  is  given 
over  till  all  the  fums  are  paid. 

That  can  never  be  the  meaning,  but  what  the  defendant's 
counfel  have  faid  is  the  right  coiiftrudlion,  when  they  ihall  be 
paid  according  to  the  dirccfions  of  the  ivlll  bcforementloned* 

The  other  words  made  ufe  of  on  the  part  of  the  defendant  are, 
particular  declarations  of  particular  fums  of  money » 

If  this  had  been  a  particular  fund,  which  is  given  to  his  truf- 
tees, as  certain  ftocks,  or  certain  m.ortgages,  and  the  will  had 
faid,  the  legatee  fhall  have  no  more  than  the  father  and  mother 
fhould  appoint,  then  I  think  it  would  have  been  a  gift  over  of 
the  remainder  of  that  particular  fund  :  but  this  is  only  a  defcrip- 
tion  of  the  refiduum  of  the  perfonal  ellate  in  the  hands  of  his 
trufiiecs. 

Then  the  obfervatlon  I  have  made  brings  it  to  the  rules  of  this  An  exprefs  ie- 
court  \  and  I  am  of  opinion  an  exprefs  devife,  that  if  legatee  ^'^^'^  th^cinegattfe 
fhould  not  perform  the  condition,  the  legacy  fliall  fink  into  £-J^  tlTLe°conair 
the  refiduum  amounts  to  a  devife  over  (2);  but  there  is  no  fuch  tion,  the  legacy 
dire6tion  here,  and  therefore  though  there  is  nothing  unrea-  ^-"^^^  '"t^^  '"^"^^ 
fonable  in  the  rellri£tion,  and  though  what  the  mother  has  moJius*ty  a'dsl 
done  is  prudent,  yet  I  cannot  conltrue  it  to  be  a  forfeiture  vifc  over,  bu: 
of  the  legacy  without  fliakino:  the  authority  of  all  the  other  ^}^^'^^_^  ^j^^"^ 
cafes,  and  conlequently  mult  decree  the  legacy  to  the  plaintiff,    aad  howcrer 

prudewt  whatthc 

mother  has  done  may  he,  I  cannot  conllrue  it  t»  hz  a  foifeitura  without  fliakirg  the  authority  of  di  tht 
other  cafes. 


(i)  Garret  V.  Pritty,  2  Fernt  293.  Secas  (2)  See  Jmos  v.  H'^rner,   i   Eq.  Ca. 

if  the  lej/er  legacy  is  10  veft  upon  a  con-  j^l.  1 1  2.  pi.  9.  S:'-itt  v»  T^ler^  2  Sro.  Cha. 

dition  precedent,  Creagh  v.  If^ilfon,  2  Fe^n,  Rep,  45  i . 

572.  Gillct  v.  maj,  1  P.  W.  284,       •  "~  .  ' 
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Cafe  12 4»  SneJfon  verfus  Corhet  and  Delves y  Jime  1746. 

^.b>  his  will  I  R  Brlati  Broughto7i  by  his  will  fays,  all  my  freehold  of  any 

ioid'lf^lJ''khJ  ^  kinder  nature  whatfoever,  which  at  prefent  is  in  my  power 

er  ncimre  -v^hut-    tO  difpofe  of,  I  glve  tO  mV  wifc. 
[zcva-y  1-jhich  at 

frcjcr.t  iz  in  jny  tcivcr  to  difprfc  of^  I  give  to  iTiyzvife.  Lord  Hardtvlche  thinking  It  a  point  of  fome 
iimtuky,  directed  a  caie  10  be  made  lor  the  opinion  of  the  court  of  King's  Bench, 

The  quedion  was,  what  interefb  palTed  to  the  wife,  whether 
.for  life  or  in  fee  ? 

The  teftator  was  feifed  of  a  freehold  eft  ate  in  fee,  and  like- 
wife  of  a  reverfionary  eftate  in  fee,  and  of  a  copyhold  eftate. 

Mr.  M^ilbraham^  for  the  defendant  the  devifee,  iniifted  the 
words  carried  the  fee,  and  cited  i  Lutiv.  764.  and  Ihbetjon  verfus 
Be^kwiihy  Ccif.  in  Chan»  in  Lord^albcfs  time^  ^57* 

Lord  CZrT.r  rcV/iyr  directed  a  cafe  to  be  made  for  the  opinion  of 
the  court  of  King's  Bench,  for,  he  faid,  it  was  hardly  to  be  pre- 
fumcd  the  teftator  intended  to  give  the  reverfion  of  this  great 
eftate  to  his  wife. 

There  was  a  queilion  likewife  in  the  caufe  as  to  paraphernalia^ 
whether  it  fhall  be  liable  to  the  payment  of  fnnple  contra6l  cre- 
ditors and  legacies. 

Lord  CKiiKciiLLOii, 
Where  the  per-  \^^^r^  where  the  hufband  dies  Indebted,  the  widow  cannot 

fona)  »fi:ate  has  ,  -i  ,  .  .  ^ 

been  exhauiied  have  hcx  parapijeniaua out  this  court  does  not  determme  io 
i:i  payment  of  llriftly,  for  if  the  perfonal  eftate  has  been  exhaufted  in  payment 
ft^cciahy  credi-  ^£  fpeciaky  creditors,  (lie  fhall  {land  in  their  place  as  tofo  much 

tors,  the  wictow  ^  ^     rr  r    '      1     •  1         t     \      c        ~  ^ 

ftaiiftandin  upon  the  real  aiiets  or  the  heir  at  law  ( i  j,  tor  Ihe  has  a  p-ior 
their  place,  as  to  right,  and  a  fuperior  one  to  legatees,  who  take  only  from  the 
tr;::;L:L-  bo«"'yofthetefhtor.  ,         .  . 

I'ta,  upon  the        Tlie  pcrlonai  eftate  mxUu  be  applied  in  payment  of  debts,  le- 
he^r'^'tV''  ^'^^^'^  gacies  and  funerals,  in  a  courfe  of  adminiftratibn  ;  he  direded, 
iu  cafe  the  perfonal  eftate,  or  any  part,  has  been  exhaufted  by 
fpeciiliy  creditors,  then  the  fimple  contrail  creditors  to  fland 
in  ihcir  place,  to  receive  a  fatisfaclion  pro  tanio  out  of  teflator's 
real  clr?.te  ;  and  declared  tliat  the  plaie  which  belonged  to  Sir 
Bryan  Broughtony  and  which  is  given  to  the  fon  after  the  death 
of  the  widow,  is  to  be  cosifidered  as  part  of  his  perfonal  eftate. 
faraphsmdU         *Ke  declared  alfo,  that  in  cafe  the  fimple  contra61:  creditors  of 
fh  .11  b!  ap;  lied    j-i-jg  ttilator  fluiil  uot  r^:cc  :vc  a  fatisfaclion  for  their  dcbts  out  qf 
Sr'-ffimpVr'  the  perfonal  ellatc,  cr    .  :  ^  l  :}is  real  ellate,  by  (landing  in  the 
coniracSl  cicdi-    placc  of  fpccialty  CI cd ite' i  e  i I)  n  anntT  before  directed,  then  the 
r^bleto^l^ 'i  f^*^   />^/rj/3,'i';vW;^  claimed  by  :hc  (icfcndant,  or  fo  much  thereof  as 
the  uTta'oi'd      ^^'di  make  good  tlie  dcficicnc'/,  Orall  be  applied  tou-ards  fatis- 
L-g>c!--o (:■-).       fadlion  of  the  fir.^plc  contract  crcJivors,  but  that  the  parnpherna' 
[  *3  7^  ]    lla  will  not  be  liable  to  faiisiy  tcllator's  legacies,  or  any  of  them. 

{\)Tipp'f>9V,Tt;pifig^  i?.W.  j2().Tyr.tv.  created  for  payment  of  debts.  Inckucnv, 
Tvnt,  2  f*/W.  544-.     2^  on  hey  v.  Norihcy     Nort.hcote,  polt.  43  B. 

an^e.  2  vol.  77.  Toivufend  yj.  U'ludhamy  (2)  Tipping  v.  Tipbivg^  I  P.  W.  730, 
2  >^7/.   7.     6u  wijcic  cherc  is  a  iruil    Graham.'    Uondondcrrj ,  pcft.  395, 

Sir 
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Sir  Brian  Bronghton  by  his  will,  devifcs  all  his  plate  to  hir.  v/ife,     Snfi.so?;  v. 
and  by  his  codicil  he  only  gives  the  ufe  of  his  houJJjold  goods  to  her 
for  life. 

J.oRD  Chancellor, 
.  If  he  had  given  by  his  will  all  his  houfhold  goods  and  plate,  I 
flioald  have  had  fome  difficulty,  but  the  queftion  now  is,  whe- 
ther he  meant  to  include  plate  in  the  words  houfehold  goods. 

There  is  evidence  of  the  plate  being  ufed  in  the  teftator's  ^'^3*^d^J"'^f* 
houfe ;  and  I  am  of  opinion  therefore  houfhold  goods  does  in-  hou<h Ja  £ood» 
elude  plate,  and  tliat  after  the  death  of  the  wife  it  pafTcs  to  the  (O* 
fon. 


•  ■  (l)  So  Lnlcott  V.  Compfo'/i  2  J^crn.  63 0. 
Ma/!crsv.  Mnfhrs,  1  P.  W.  425.  N'n bolls 
V.  CJioniy  2  P.  W.  420.  Kc.JjM.  Foivkt^ 


J?nh.  605.  Co7ifra  Jrjfon  T-  Ejfwgton, 
Free,  Cha.  207, 


Good'win  verfus  Goodwin  and  others^  *Julj  3,  174^).  Cafe  11^^ 

ONE  queftion  in  the  caufe  arofe  upon  the  will  of  Henry  Aueracaufe  1« 
Fi  nminohnm^  dnted  Smemhcr  1,  1704.  fet  down,  you 

"  My  cilate  in  No^jolk,  ifter  the  deceafe  of  my  wife,  I  give  ^^^"^^ 
and  bequeath  unto  yomi  Seatnati^  wife  oi' F'c/er  Seaman^  for  her  ties,  andcanno: 
life,  and  afterwards  I  give  it  to  lier  children,  to  be  equally  new 
divided  amonil:  them  fhare  and  fliare  alike  j  and  for  want  of  a'tnuterLlMin 
fuch  childreji  I  give  it  all  to  my  right  heir  on  the  fide  of  the  ifiVir,  which  was 
^yFramlncrhams:'  nocibin.ihe 
One  child  of  Joan  Seaman  was  Dorn  m  the  lire-time  of  fhould  have 
Framhighaui  the  teilator,  aiid  tv/o  otliers  were  born  after  his  pr-^^rrt-a  a  fup- 

death.  ,  _  t:^'^ 

Mr.  Solicitor  General  innfted  on  tlie  authority  of  IVdd's,  cafe, 
6  Co.  16'.  b.  and  Stanley  v.  Baker,  Moor  220.  that  tliefe  two  chli-  ■ 
dren,  tho'  not  in  rerum  natura,  yet  took  an  eflate  For  life  in  re- 
mainder, but  not  in  fee,  becaufe  there  is  an  exprefs  limitation  to 
the  right  heir  of  the  fide  of  the  Framinghams .  ( i ). 
-  An  objcilicn  was  taken  by  the  couufel  of  Ndihrop^  a  defen-r 
<lan!:  in  the  caufe,  of  irregularity,  for  that  the  piaintifrs  al^ter  pu- 
blication pair,  and  the  caufe  let  down,  •,\meru!ed.  m^ir  bill,  by 
infilling  on  this  right  as  chil-.n-en  of  Lad  v  j^an  t^tanian^  under 
the  will  of  lu-anmiQ-ham,  '  ■ 

J||'I.ORD  ClIANCLXLCR,  1371  J 

■■PAfcer  publicafiou  pall,  and  the  caufe  fet  down,  you  can  only 
■amend  by  making  parties,  and  Ciinnot  intrcdace  new  chargee, 
or  pur  a  material  hicc  in  if^ue,  vvhicli  was  not  fo  in  the  caufe 
beiore,  but  fhould  have  preferred  a  lupplemental  bill  in  this  re- 
fpecl  and  as  they  have  not  amended  defendant  N.-Ii'h-of/s  copy 
,as  to  this  fac^.t,  it  is  irregular,  and  as  this  is  the  moQ:  intang- 
led  caufe  I  ever  faw,  I  will  not  determine  it  v/ithcut  having  the 

(1)  It  was  Tj:^r\\?.r^<\  detcrrriined  that  mainder  to  the  jifjit  heir  on  the  <!<!e  of 

children  to'ik  oidy  eikucs  lor  tht^ir  the  2\>ai>/s:fri::L'?:s.    6.C.  i  F\f.  2,20. 
iivea  as  tiTinnr?  in  coaniiiojij  wiuri4iv- 

i  fundameiita' 
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G^o'l>mN  ^'   ^""^^^^ental  point,  the  confiruaion  of  Framinghanh  will,  pra- 
ooDwiN.     p^^j^^  before  me.  * 

His  Lordfhip  ordered  it  to  ftand  over,  and  the  plalntirTto  be 
at  liberty  to  bring  tlie  will  of  Hctiry  Framingham  regularly  before 
the  court,  by  fuppkmental  bill,  or  otherwife,  as  tiiey  {hall  be 
advifed. 


Cafe  126.  Hart  verfus  Middkhurjl ^  Jul^^  4,  1746. 

^oughf  by\"e  ^  articles  of  agreement  bearing  date  the  9th  of  September 

daughter  and  ^1^9i  "pon  the  marri'age  oi  Johi  Middlehuvjf}  with  Marj 

onV^'cWM  otxht  Barley ^  in  confideration  of  a  portion  of  two  hundred  pounds, 
tfj^^M.lor^    "3°^^^^  Middkhurjl  Q.o\t\YAvX^  with  Marys  father  to  convey  the 

Ipecilic  perform- 

lands  then  in  his  pofleflion  to  trullees,  in  truft  for  Joh?i  Miadle- 
'•^ncz^^of  t^ikU^  hurjl  during  his  life,  /-;;;/  ivajle^  and  afterwards  to  the  ufe  of 
infiftin'g  Ve^^^^'  AWj;  during  fo  long  as  ilie  lhall  happen  to  live;  and  after  the 
ought  to  be  determination  of  thefe  eftates,  then  to  the  ijfue  {\)  of  this  match  in- 
thTland"  therein  fi^'^  fi'^'^  tuaimcr  and  for  ray  and  fubjeH  to  Juch  charges  for  younger 
jnentioned.  IJJue  ^^^  'i^dre?i,  as  John  Middiehiirfl  fiall  hereafter  by  deed  or  will  order 
in  the  artldcs  hcqueath  and  appoint.  And  laflly,  it  is  hereby  mutually  agreed  by 
-■jcTJ'IZu^ aid  between  the  parties^  that  all  further  needful  and  tiecejfary  cove 
(orJlqucr:tly  the  nauts^  provifoes^  limitations  and  agreements  ivhatfoevery  for  the  fur 
plaintiff  hir.titlcd  thcr  avid  better  exidaining^  jeUling  and  afuring  of  all  the  premijfes  and 
^.f^Tr^^W.  dl^t^^firt^^^ii^s  afrcjaid,  or  fich  other  as fiall  be  agreed  on  by  ak 
in  tail,  and  -when  the  partus  to  be  more  neceffary^  fJjall  he  contained  in  the  intended  con- 

the  deferdant  the  usyci?ices» 

"^mafriltl {omef  f-tfl"i^ent  made  in   1722,  faid  to  be  in  purfuance  o 

of  agey  he  muji,  articics,  John  Middlehurj}  fettled  the  eftate  to  himfelf  for  life,  tc 
aonuty  to htr  {^),  {q^  triiitccs  to  prcfervc  contingent  remainder 

then  to  truflees  for  a  term  of  years,  then  to  firii  and  every  othe 
fon  in  tail,  the  term  to  raifc  600/.  in  the  fivll  place  to  paj 
his  debts,  and  the  remainder  to  be  equally  divided  among  th 
children  of  the  marri;!ge,  in  fuch  proportions  as  Jotm  MidX 
dlehurfl  fliould  by  deed  in  his  life-time,  or  will  at  his  death 
appoint. 

In  1728,  John  Middiehirfl  fuffered  a  recovery,  and  gained  th 
fee  of  this  eilate,  and  by  the  recovery  fettled  it  to  himfelf  fo 
C  372  ]  life,  rem.ainder  to  trufttes  to  prefer ve  contingent  remainders 
rem.aindcr  to  them  for  coo  years,  remainder  to  his  hrit  am 
every  other  fon  in  tail  male,  the  truft  of  the  term  declared  t 
l-e  for  younger  children;  and  therein  alfo  was  contained  a  pow 
for  John  Middkhurjl  to  fettle  a  rent-charge  of  2c/.  percji?i,o 
•any  wife  he  might  h.crcafter  marry. 

In  th<-;  Alay  following  he  married  a  fecond  wife,  and  by  fet 
tlement  on  that  marriage,  recites  the  deed  to  lead  the  ufes  of  tb 
recovery:  The  fecond  wife  had  no  notice  either  of  the  a: 

(1)  The  word  iJKie  is  omitted  in  the        (2)   See  Mr.  Cox*s  note  to  Weft 

Kegider'b  book;  probably  by  rnilhike.  Er^JJej,  2  P.  W.  356.  and  the  noie  ' 

'^i  he  wcrds   there  are,  **  ih.n  io  the  ufe  of  QdringV,  l^ojby  ante 
•*  I  he  Intended  4Uiii)iiig(,^^  ikc. 

2  tB 


in  the  Time  of  Lord  Chancellor  Hardwick^,  272 

tides  in  1719,  or  fettlemcnt  in  1722,  and  the  very  fame  eflate  Hart  v.  Min- 
is limited  to  her  and  the  iffue  of  that  marriage,  and  the  defendant  "^^"Vrit, 
Middlehurjl  is  the  fon  of  that  marriage. 

The  bill  was  brought  by  the  plaintiff,  the  daughter  and  only 
child  of  the  firft  marriage,  for  a  fpecific  performance  of  the  ar-« 
tides,  and  infifted  fhe  ought  to  be  tenant  in  tail  of  thefe  lands, 
or  if  not,  that  the  recovery  lets  in  the  charge  in  the  articles  upon 
the  land. 

Mr.  Attorney  General  for  the  plaintifF  cited  the  cafe  of 
Hanbury  verfus  Hanhury  the  24th  of  April  1735,  before  Lord 
Talbot^  to  fiiew  the  liberal  conftru6lion  of  marriage  articles  in  fa- 
vour of  the  ifflie. 

Mr.  Scunhourne  of  the  fame  fide  cited  Roundhill  verfus  Brerely^ 
2  Vern,  482.  to  Ihew  that  a  covenant  to  fettle  lands,  though  no 
particular  lands  are  mentioned  in  the  articles,  will  be  a  lien  on  the 
lands  whereof  the  father  was  then  feifed. 

Mr.  Brown  for  the  defendants 

F/r,^,  Whether  thefe  articles  have  been  reafonably  carried  into 
execution. 

Secondly y  Whether  the  plaintiff  has  a  righf  to  be  relieved  againft: 
the  fon  of  the  fecond  marriage,  v;ho  has  indifputably  the  legal 
eftate  in  him,  or  whether  fnc  ought  not  to  be  contented  with  *t 
fuitable  provifion  out  of  this  eftate. 

The  father  of  the  hufband  had  no  knowledge  of  the  firfl  mar- 
riage, and  was  tenant  for  life  of  the  greatefi;  part  of  the  eftate^ 
and  did  not  die  till  1727. 

The  articles  are  of  a  very  great  latitude^  and  feem  to  intend 
to  give  as  great  a  power  to  the  hufband  over  this  eftate  as  could 
be. 

That  this  is  not  to  be  confidered  as  a  fl;n£!:  agreement  to  fet- 
tle it  on  the  father  for  life,  and  if  no  fons,  then  on  daufji'iters 
in  tail,  but  was  intended  only  to  fecure  to  the.  younger  children    C  Zld  4 
a  reafonable  provifion  out  of  the  eftate  of  the  father^  and  to  be 
anfwered  by  pecuniary  portions. 

One  hundred  and  fixty  pounds  he  had  with  his  fecond 
wife. 

The  fon  of  the  marriage,  if  this  is  determined  againii  himj; 
will  be  undone,  for  there  is  a  mortage  for  nine  hundred  pounds, 
and  the  whole  eftate  which  paiTed  by  the  recovery  in  1722,  is 
but  eighty  pounds  a  year,  and  o'nly  twenty-five  pounds  a  vear, 
was  fettled  by  the  articles  ;  for  the  father  of  Johti  Middlehurjl: 
had  at  that  time  the  power  over  the  reft  of  the  eftate. 

Mr.  Wilbrnhajit  of  the  fame  (ide. 

The  mortgage  was  made  in  1738,  fmce  the  death  of  Jchd 
Middlehurjl,  by  his  executors  and  truftees  to  pay  his  debts. 

In  Powell  Ytx{\xs  Price,  2  P»  Wins.  535.  There,  after  a  re- 
mainder to  the  heirs  m»ale  of  the  body  of  the  hufoand  by  any 
•wife,  was  a  remainder  to  the  heirs  of  the  body  by  the  firft  wife, 
an  only  a  daughter  of  that  marriage  ;  in  th^  fettlement  there  was 
.•a  provifion  for  this  daughter  •,  and  it  was  held  the  recovery  bar- 
Ted  the  entail  to  daughters. 

^   Vol.  IIL  Z  lU 
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Har^-  v.  Mid.  .  Hc  mentioned  the  rule  with  regard  to  copyhold  edates,  where 
©LEKURST.    .£  ^^^y  j^^i^  totally  difinherited,  the  court  will  not  decree  a 

provifion  made  by  the  father  for  younger  children,  where  there 
was  no  furrender  to  the  tifes  of  the  will. 

Here  the  heir  at  law  will  be  totally  difinherited,  who  has  m- 
difputabiy  the  legal  right,  and  for  the  benefit  too  of  a  perfon  who 
has  a  dormant  equity  only  under  articles,  of  which  the  defendant's 
mother  had  no  notice  at  the  time  of  the  marriage. 
Lord  Chancellor, 

In  the  fettlement  upon  the  recovery  was  comprifed  the  reft  of 
the  eftate  which  came  to  Johti  Middlehiirft  on  the  death  of  his 
father,  amounting  to  fixty-five  pounds^^T  more. 

The  fir jl  quej}ic?i  will  be,  What  is  the  true  and  proper  conftruc- 
tion  of  the  articles  ? 

Secondly i  Whether  the  articlef5  are  proper? y  carried  into  execu- 
tion by  any  fubfequent  fettlement  ? 

Thirdly^  If  not,  whether  the  plaintiff  has  a  right  to  have  thefe 
articles  carried  into  execution  in  the  extent  prayed  by  the  bill  ? 
[  374  3        The  plaintiff  infifls  (lie  is  intitled  to  have  the  who)e  eftate  fet- 
tled for  her  benefit. 

The  defendant  contends  it  is  fufficient,  if  ftie  has  a  reafonable 
provifion  made  for  her  out  of  the  eftate,  and  which  has  been  pro- 
vided for  by  the  father's  fecond  fettlement. 

But  I  muft  take  the  articles  as  they  are,  and  the  plain  meaning 
of  the  words. 

I  am  of  opinion  it  was  the  intention  of  the  articles  the  ilTue, 
whether  male  or  female,  fliould  have  the  whole  of  this  eftate 
amongft  them. 

The  father  admits  he  received  fix  hundred  pounds  with  the  wife 
of  the  firft  marriage,  and  therefore  what  he  covenanted  to  do  is 
iiot  difproportionable  to  the  fortune. 

What  are  the  words  of  the  articles  ? 

To  convey  this  eftate  to  truftees  to  the  ufe,  $5*r,  and  after  the 
determination  of  thofe  ufes,  then  to  the  ifliie  of  this  match,  ts^c, 
(vide  the  uuords,) 

What  does  ijfue  of  the  marriage  mean  ? 
Upon  the  words  IHue  female,  as  well  as  male  and  therefore  if  it  had  gone 
inue  rtf  the  nnr--  y\o  farther  than  to  the  iffue  of  the  marriage,  and  a  bill  had  been 
on^a'biil '^''"'^'^  brought  for  carrying  the  articles  into  execution,  the  fettlement 
In-ought for  car^  muft  have  been  to  all  the  illue,  to  the  firft  and  every  other  fon, 
Tying  articles     ^j^^j        ^j^fault  of  fucli  ilTuc  to  the  daughters,  with  proper  re- 

mt'j  ex.cuiion,  r  1 

hav  f.c4uentiy  mamdcrs  lollowmg  one  atter  another. 

fUrcacd  ibc 

A-trK  nic  iu  to  be  to  cU  tlcUjiic,  to  the  firft  and  other  fons,  and  for  default  of  fuch  iffuey  to  the  daughters 
wiih  proper  rciminJtrs  folloVving  one  another. 

T  have  known  fcveral  decrees  of  this  kind  upon  tlie  Words  ifuf 
of  the  marrir.ge. 

But  then  the  other  fubfequent  words  in  fuch  fort^  manner  ant 
form^  and  fidfeR  to  fuch  charges  fir  younger  children  as  John  Mid- 
dlehurf]  pall  hereafter  by  deed  or  r.vill  order bequeath  and\ 
appoinf^  are  relied  on  by  the  defendant-,  and  .it  has  been  in-| 
hrtcd  tliat  this  leaves  a  power  in  the  father,  as  to  the  manner  andj 
quantity  of  nitertft,  the  children  ihali  take  out  of  the  eftate. 

1  agree] 
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1  agree  It  does  as  to  the  manner,  but  not  as  to  the  intereft.      Ha  it  v.  Mu 

To  be  fure  the  father  might  have  divided  the  eftate  amongft 
the  children,  a  different  part  among  the  fons  if  he  pleafed,  and 
another  part  by  way  of  provifion  for  the  daughters  :  But  ftill  the 
whole  of  the  edate  mult  have  been  divided^  though  the  propor- 
tion was  left  to  the  father. 

But  it  has  been  faid,  if  there  was  a  fole  daughter  of  the  firft    C  375  3 
mariage  only,  he  might  limit  the  eftate,  to  the  fons  of  tlie  fecond 
marriage,  upon  leaving  a  charge  for  the  benefit  of  the  daughter  of 
the  firil  marriage. 

The  cafes  which  have  been  cited  do  by  no  means  come  up  to 
the  prefent. 

For  upon  the  original  conflruction  of  the  articles,  where  the 
thing  is  open  to  the  court,  it  is  too  much  to  fay  that  an  eldejl  and 
enly  child  (hall  be  confidered  as  a  younger  by  the  court. 

Another  obje£lion  has  been  fiarted,  that  this  conftru£lion  Is 
contrary  to  the  ufual  courfe  of  marriage  fettlements  j  for  it  is  not 
cuftomary  to  limit  to  the  daughters,  without  an  intervening  limi- 
tation to  the  father  in  tail,  fo  as  to  put  it  in  his  power  to  poftpone 
daughters  of  a  JirJ}^  to  fons  of  a  fecond  marriage. 

I  allow  this  to  be  the  moft;  prudent  way,  and  the  articles  in  the 
cafe  of  Wefl  verfus  Erifey^  in  2  IVms*  349.  was  in  this  man- 
ner, and  decreed  to  be  carried  into  ftridt  lettlement  •,  but  there 
was  a  fettlement  of  the  whole  eftate,  here  there  is  no  intervening 
limitation  to  the  father  in  tail,  and  25  /.  per  ann,  at  moft,  is  the 
eftate  comprifed  in  the  articles. 

The  fecond  queftion  is,  v/hether  the  articles  are  properly  car- 
ried into  execution  by  any  fubfequent  fettlement. 

I  am  of  opinion  they  have  not  been  properly  carried  into  exe- 
cution. 

There  are  two  fettleinents,  one  of  the  i8th  of  April  1722^ 
There  is  no  colour  to  fay  this  is  in  purfuance  of  the  articles. 
The  next  fettlement  is  dated  the  12th  oi'March^  1728,  upon 

which  a  common  recovery  was  fufFered  after  the  death  of  the 

lirft  wife. 

Moil  clearly  this  Is  no  performance  of  the  articles,  for  there 
Is  no  certain  provifion  for  daughters,  though  it  comprehended 
the  whole  of  his  eftate. 

After  this  he  intermarried  with  a  fecond  wife  in  May  1 728. 

I  am  of  opinion  there  is  no  rcafonable  performance  of  articles 
in  either  of  theie  fettlements. 

The  third  queftion  is,  whether  the  plaintiff  has  a  right  to 
have  thefe  articles  carried  into  execution  in  the  extent  prayed  by 
the  bill. 

I  am  of  opinion  the  plaintiff  has  a  right. 

Take  it  as  it  ftood  originally,  if  the  conftru£^ion  I  have  put 
upon  thefe  articles  be  right,  then  to  be  fure  this  was  the  original    [  37^  j 
right  for  the  plaintiff  to  have  a  fpecific  performance  from  the  ge- 
neral nature  of  the  thing. 

Seme  b?:Ti.  have  been  fet  up  agalnft  it, 

Z2  The 


37^  CA^fiS  Argued  and  Determined 

Jhur^t!"  "^^^  fi"^^  ^^^"S  infixed  on  was,  that  John  Middlehurjl  the  fa- 
ther of  the  plaintiff  was  only  a  tenant  in  tail  at  the  time  of  the  ar- 
ticles, and  that  if  he  had  continued  fo,  this  eftate  would  have 
gone  over  to  the  fqn  as  heir  in  tail. 

But  then  the  anfwer  is,  John  Middlehurjl  fuffered  a  com- 
mon recovery,  and  the  confequence  of  that  is,  it  let  in  a  prior 
charge  and  incumbrance,  which  he  had  thought  fit  to  lay  upon 
it(i). 

Though  the  counfel  for  the  defendant  have  attempted  to  make 
a  difference  between  a  legal  and  equitable  charge  upon  an  cflate, 
I  think  there  is  none. 

In  the  firft  place,  what  is  the  reafon  the  recovery  by  tenant  in 
tail  lets  in  his  legal  charges  ?  becaufe  the  tenant  in  tail  is  con- 
fidered  as  owner  of  the  eftate. 

Some  books  fay,  common  recoveries  are  impliedly  excepted 
out  of  the  ftatute  de  donis. 

Common  recoveries  deliver  the  eftate  from  the  fetters  and  tram- 
mels impofed  upon  it  by  the  ftatute  de  donls^  and  that  was  the 
opinion  in  Lord  Deriuentiuater^s  cafe,  HIL  5  Geo»  f.  Modern  Cafes 

in  Law  and  Equity y  2  parly  p.  172.     3  vol.  ej  New  Jhr,  of  the 
If  tenant  in  tall   r  ^„„ 
confefs  a  judg     -^^^^i  79^' 

n'.ent,  ^c.  and  All  the  ufes  declared  by  this  conveyance  are  derived  out  of  the 
fuller  a  recovery  eftate  o{  tenant  in  tall,  and  as  it  was  his  old  eftate,  it  is  reafon- 
[mrp"oferthir'^  able  it  fliould  let  in  this  charge.  In  Croddard  verfus  Complm, 
recovery  fliaii  I  Oh.  Caf.  120.  it  was  declared,  "  that  if  tenant  in  tail  confefs  a 
^""d^ iTh"^^^"  judgment,  t^c,  and  fuffer  a  recovery  to  any  collateral  purpofe, 
ceden^t  Incum-'  "  ^^^^  recovery  ftiall  enure  to  make  good  all  his  precedent  a£ls  and 
brances.  *^  and  incumbrances"  (2). 

Tho'aconufec  Has  a  couufcc  of  a  judgment  any  eftate  in  the  lands?  None 
of  a  judgment    ^  ji  \^a2i\  eftate,  nor  lecal  lien,  and  yet  when  a  common 

has  neither  the  '       •     r  1  •    1       •      t  •    •  i 

legal  eftate,  nor  rccovcry  IS  fuftcrcd  it  lets  m  this  judgment. 

a  legal  lien, 

j  ct  a  coiTimon  recovery  will  let  in  this  judgment. 

A  common  re-  *  It  would  be  a'moft  abfurd  thing  to  fay,  a  common  recovery 
TcUge^'under "  f^^^^^cd  by  a  tenant  in  tail  ftiould  Itt  in  his  leafe,  ftiould  let  in  a 
man-iage.arti-  prior  judgment,  and  yet  not  let  in  a  charge  under  marriage-articles, 
cies  and  whether        therefore  there  is  no  difference  between  a  leeal  and  equitable 

U  IS  a  legal  or  n 
equitabk  ellate  eicauc. 
it  ma^kcs  no  difiejence* 

[  *377  ]  .  Another  obje£lIon  was,  that  the  defendant  ought  to  be  con- 
fidered  as  a  purchafer  for  a  valuable  confideration  without  notice 
of  thefe  articles,  and  therefore  ought  not  to  be  affe£ted  by  it ; 
that  undoubtedly  the  mother  was  fo,  and  if  ftie  had  been  living, 
.could  not  have  been  hurt,  and  that  the  recovery  and  fettlement 
in  1728,  were  in  contemplation  of  the  fecond  marriage,  and  ex- 
tended further  ;  that  this  marria;.>e  v.-as  had,  and  portion  paid  up- 
on the  credit  of  this  fettlement,  and  that  her  fon  will  be  intitled 
to  the  ufes  under  this  fettlement. 


(0  P*ideCritl%  RcC.  2  8.|..    (2)  Fide  Qood,lght  dem.  Tyrcl  v.  Mead,  3  Burr.  1703. 

Take 


in  the  Time  of  Lord  Chancellor  Hardwicke, 
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Ti     -^-L    n.  Hart  v.  mid- 

ake  It  by  Iteps.  ^  plehwrst. 

If  the  mother,  the  wife  of  the  fecond  marriage,  had  been  be- 
fore the  court,  J  do  admk  flie  ought  to  have  been  confidered  as  a 
purchafer  for  a  valuable  confideration  :  and  it  cannot  be  doubted 
where  a  power  is  executed  under  a  voluntary  fettlement,  if  that 
power  is  afterwards  executed  for  a  valuable  confideration,  with- 
out notice  to  the  perfon  who  takes  under  that  power,  then  fhe 
fiiall  have  the  benefit  of  it.  (i). 

But  the  fecond  wife  is  dead,  and  her  jointure  is  determined. 
Next  as  to  the  fon.  The  only  proof  was,  that  during  the  court- 
fliip  with  the  laft  wife,  flie  defired  the  witnefs  to  advlfe  her  about 
the  matter  of  the  marriage,  who  fwears  he  does  not  believe 
flie  had  notice  of  the  articles. 

This  does  not  at  all  prove  that  there  was  any  agreement  for 
making  the  fettlement  in  1728,  or  that  It  was  in  contemplation 
of  the  marriage,  neither  is  it  confident  with  the  ufes  of  the 
deed  itfelf. 

Then  the  whole  of  the  defence  is,  that  this  marriage  was  haci 
on  the  credit  of  this  fettlement. 

I  think  fo  far  the  evidence  does  go,  that  the  fettlement  In  1728, 
was  produced  to  the  friends  of  the  wife,  and  that  this  was  thq 
grounds  of  the  marriage,  then  the  queftion  will  be,  Whether 
that  will  make  the  fon  a  purchafer  for  a  valuable  confideration.     whoever  will 

The  cafe  of  Fitzgerald  and  Lord  Falconbriclge^  \n  Fitzg.  Rep,  make  himfelf  a 
207.  is  a  cafe,  in  point ;  nay  a  ftronger  cafe,  for  it  was  faid  by  pui'^^^^^^^  » 
the  court  there,  whoever  will  make  himfelf  a  purchafer  for  a  leration/muft 
valuable  confideration,  muft  take  by  contract,  and  under  an  ac-  take  by  contract, 

tual  conveyance.  -     ,  tualTot've'?^''" 
There  was  no  contrail  to  fupport  this  confideration,  and  the  (2).  '^^"^^^^'^^^ 
ilTue  of  the  marriage  were  to  take  their  chance.  j-  ^-yS  ] 

Confider  how  it  operates  upon  the  prefent  cafe ;  there  is 
no  recital  here  in  the  deed  for  fettling  a  jointure  on  the  wife,  or 
that  the  wife's  portion  was,  in  confideration  of  the  eftate  fettled 
upon  the  fons  of  the  marriage. 

It  would  be  extremely  dangerous  to  fay,  that  the  (hewing  a  sinewing  afct- 
fettlement  to  parties  before  marriage,  and  their  relying  upon  the  U«menc  to  par- 
credit  of  it,  will  make  the  iffue  of  that  miirnage  purchafers  for       ^^^ore  niar- 

111  r  1        •  b    i   -  n:,ge,  and  their 

a  valuable  coniideration.  .  rely,  ug  upon  tiie 

But  that  is  quite  diHerent  from  the  do£lrine  of  the  court  in  credit  or  it,  will 
Fitzgerald  and  Lord  Fakonhridge,  which  was  determined  by  the  S'L^ofiL'mai-- 
Houfe  of  Lords,  and  the  court  muft  take  things,  as.  the v^' find  msepuchafers. 
them  ;  and  confequently  the  plaintitf  is  intitled  to  h^lve  ^  fetde- 
nrent  of  the  eftate  in  tail,  and  muft  hold  and  enjoy  till  the  de- 
fend  ant  comes  of  age,  tmd  t\\<m  lie  muft  convey  *,  and  therefore 
his  Lordfliip  decreed  the  plaintiff  was  intitled  to  a  fpecific  per- 
formoance  of  the  articlesin  j-iQ  (3),  '  -  • 

(1)  IVarri.k  v.  Warrick j  ante  ^Qi,    57  I.     Gorhg  \ .  Bap^  ftrite  \%%.  nots^ 
293-  '  (3)  A.  1745.  fol.  520. 

(2)  See  BrandJy?i  v.  Ord^  ante  j  vol. 


CASES  Argued  and  Determmci 


Cafc  126.  Smith  \eY(\is  Cooh^  J^^y  ^4>  ^74^f 

5.  -who  was  te-  g  V  H  E  fvither  of  the  defendant,  who  was  tenant  m  tail  of 
mnt  in  caii  of  eftate  in  queftlon  (i ),  lets  a  leafe  of  it  in  1741  to  his 

the  eftate  m  \       .       ^   y  r        t  t 

queftion,  lets  a  lon,  who  was  to  enjoy  It  at  the  rent  or  25/.  per  a7wuni,  and 
Jeafe  of  It  in    ^ho  Covenanted  to  maintain  hb  mother,  and  to  pay  the  land 

374T  to  the  . 
ylaintlffhis  fon,  ^aX. 
yi\io  was  to  en- 
joy it  at  the  rent  of  z^l.  ptr  annAht  father  was  an  infolvent  debtor,  an4  in  OSiohr,  1743,  was  difchargej 
under  16  Geo.  2  :  the  bill  is  brought  againft  the  defendant  for  an  account  of  profits,  and  of  timber  felled  ; 
I'he  plaintiffs  intitled  to  jticb  account  from  (be  time  only  of  tht  fathcr'i  difcharge,  for  tkey  coald  bfve  no  rigk^ 
t\U  tbcir  title  to  tbe  eftate  accrued^ 

The  fa|ther  being  an  info) vent  debtor,  was  citejl  by  one  of 
}iis  creditors,  to  deliver  in  a  fchedule  of  his  eftate  and  effects  ac* 
cording  to  the  form  of  the  a61:  of  parHament  in  the  i6th  year  of 
George  the  Second,  and  in  Othb'er^  i743>  the  father  of  the  de- 
fendant was  difcharged  under  this  ddc. 

The  bill  is  brouglit  againft  the  defendant^  for  an  account  of 
profits,  and  of  timber  felled. 

Lord  Chancellor, 

I  am  of  opinion  the  plaintiffs  are  intitled  to  it  from  the  time  of 
^he  difcharge  of  the  father,  ih  hifolvent  debtor^  but  not  before, 
for  they  could  have  no  right  till  their  title  to  the  eftate  accrued, 
which  was  not  till  pi?^^^r,  1743. 
t  379  1  the  leafe  in  1741,  no  body  can  fay  it  was  made  fraudut 

lently,  either  upon  the  a£l  of  parliament,  or  againft  this  par- 
ticular fet  of  creditors  ;  for  the  making  the  fon  covenant  to  pay 
the  land-lax  is  not  an  unreafoi^able  thing,  nor  was  the  covenant 
fo  to  maiiitain  the  mother,  who  appears  to  be  a  lunatick,  and 
wanting  fuch  care  and  fupport  *,  and  therefore  upon  the  foot  of 
the  father's  contraft,  1  am  of  opinion,  the  plaintiffs  are  not  in» 
titled  to  an  account  from  the  time  the  fon  entered  into  polTefifion, 
by  virtue  of  this  leafe. 

But  the  materia]  queftion  is,  Whetlier  tliis  eftate  vefted  in 
live  alfignee  of  the  infolvent  debtor  by  virtue  of  the  compulforj 
flaufe  in  this  acl. 


(i)  The  eftate  was  limited  *f  to 
•*  the  father  for  life,    remainder  io  the 

njjjj  'r  for  llfcy  rj  /nolnihr  to  the  hi' in  of 
•*  thtir  iorlies,  remainder  to  the  father  in 
"  fee."  T^M^  if  ftated  in  the  Regif- 
ter*&  book:  but  in  all  probability  this 
ftareiiient  is  wrf^ng  ;  for  by  the  above  li- 
mitations the  builwnd  and  wife  would 
have  had  a  ioint  cllate  tail  fi^bfeijueat  to 
rhc  eftaies  for  life  ^\ytn  to  each,  and  in 
order  to  bar  this  joint  el>ate  lail,  it 
^"t^uld  have  been  necefrary  for  the  wife 


as  well  as  thehufband  to  ha\'C  joined  in  a 
fine,  or  have  been  vouched  in  a  connnoi^ 
recovery.  '1  he  aflignees  thfrefore  under 
the  j6  uVd.  2.  xould  not  be  entitled  to 
facb  an  ellate  tail,  bccaufe  to  give  a  title 
to  them  the  infolvent  debtor  fhoald,  I  ap- 
prehend, be  feifed  of  an  eftate  tail,  which 
he  coald  alone  bar  by  fine  or  recovery: 
neither  could  hub  joint  eftate  tail  b«f 
conveyed  by  commiflionersin  abankrvspt-* 
cy  by  virtac  of  the  Stai.  21  Jui:.  i. 
f.  19. 


in  the  Time  o'f  Lord  Chancellor  Habdwicke. 
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The  defendant  Infif^cd,  that  as  his  fatluer  was  cited  In  by  a     Smith  r. 
creditor,  and  did  not  himfelf  claim  the  benefit  of  the  a£l,  the  C"ok«. 
eftate.tail  did  not  vcft  in  the  affignee.  ^t^iVcnatd 

in  by  the  credi- 
tor, did  not  claim  tlus  cllat(?-tail,  it  vcfted  equally  in  the  a/Tignce  as  If  the  father  had  done  it,  and  if  1  hai 
any  doubt,  would  have  ordered  a  cafe  for  the  opinion  of  the  judges. 

I  am  of  opinion  it  did  veft  In  the  aflignee  equally  as  if  the 
infolvent  debtor  had  claimed  it  himfelf,  and  if  I  had  any  doubt, 
would  have  made  a  cafe  for  the  opinion  of  the  judges,  but  I  have 
none. 

It  is  a  moft  juft  claufe,  and  almpft  a  reproach  to  former  ads 
of  parliament,  that  it  was  not  inferted  in  them  ;  before  this,  a 
debtor  would  lie  in  gaol  four  or  five  years,  and  wafte  his  fub- 
^tance,  and,  if  his  confcience  would  digell  it,  by  his  oath  get 
■difcharged  under  an  a£l  for  relief  of  infolvent  debtors. 

The  creditor  had  no  remedy,  could  not  go  to  a  juftlce  of 
jpeace  and  defire  the  debtor  might  deliver  up  his  efFedls,  and  let 
Jiim  be  difcharged  upon  fo  doing. 

Whether  the  claufe  in  this  ad  is  fo  penned  as  to  obtain  that 
/end,  is  another  conlideration. 

The  general  words  in  the  firft  claufe  take  in  eflates  talL 
The  great  objection  arifes  on  the  words  in  the  32d  claufe; 
Whereas  it  may  happen,  that  feveral  perfons,  who  may  clalin 
and  be  intitlecl  to  the  benefit  of  this  a£l,  are  feifed  of  an  eftate 
tail  in  any  freehold  or  copyhold  lands,  ^c.  Be  it  enafted, 
that  in  every  fuch  cafe,  fuch  pcrfon  or  perfons  fo  feifed  as 
aforefidd,  and  who  pall  he  mtitkd  unto  and  claim  the  benefit  of 
this  a6i:,  fhall,  to  all  intents  and  purpofes  whatfoever,  in 
^*  law  be  deemed  and  taken,  and  is  and  are  hereby  declared  to 
*■*  be  feifed  of  fuch  lands  in  fee-fimple." 

It  has  been  faid  that  this  claufe  relating  to  eftates-tall,  is  con-    [  3  80  ] 
iined  to  fuch  perfons  as  may  claim  or  are  entitled  to  the  benefit 
:of  this  acl,  and  that  the  claim  is  by  the  voluntary  petition  of  the 
:debtor  himfelf. 

The  foundation  for  the  relief  given  by  thi^  i^Qi  w.as,  that  it 
would  be  no  prejudice  to  a  third  perfon  ;  for  whatever  property 
a  man  Iiad,  which  he  could  by  any  conveyance  difpofe  of,  it 
was  but  jud  his  creditors  fliould  have  the  benefit,  as  of  an  eftate- 
tail  for  inftance  by  a  recovery,  and  therefore  the  kgiflaturc 
thought  it  jufl  that  an  efiate-tail  fliould  be  for  their  benefit. 

Where  is  the  difierencc,  if  a  creditor  is  obilinate^  and  thinks 
fit  to  lie  in  gaol,  and  not  apply  for  the  benefit  of  the  a£t,  and 
his  crediiors  apply  for  him  ? 

And  whereas  feveral  perfons  who  are  pvlfoners  for  debt, 

chofe  leather  to  continue  In  pvifon,  and  fpend  their  fubftance 
"  tliere,  than  difcover,  and  delnvcr  up  to  their  creditors,  their 

e(}ate  and  effects,   in  order  ;to  the    fatisfa6^ion  of  their 

juft  debts,  ^r.  fuch  prifoner  ftiall,  before  the  juftices  at  the 
^'  quarter  fefiions,  at  the  defire  of  one  or  more  of  his  cre- 

tlitors,  be  obliged  to  deliver  in  upon  oath,  and  fubfcribe  the 

like  fchedule  of  his  eftitte  and  efieCls^  to  'he  vcjled,  ajftgmd,  and 
Z  4  "  eqitall^ 


GASES  Argued  and  Determined 


Smitk  t. 
Cooke. 


.WKere  an  Infol- 
vent  perfon  is 
'feifed  of  a  re- 
mainder in  tail, 
roverfion  in  fee 
in  himfelf,  with 
an  eftate  lor  life 
in  a  f^-ranger,  he 

C  381  3 

The  intent  of 
the  ad  is  to 
make  the  re- 
Biedy  to  the  cre- 
ditor equal  and 
Co-exteniive, 
for  the  words  are 

The  infolvcnt 
debtor  ftatutes 
are  equally  com- 
pulfory  on  rhe 
debtor  with  the 
•ftatutes  which 
relate  to  bank- 
Vapts,  for  it 
Vr^wld  be  pcruic 


*^  equally  divided^  for  the  benefit  of  his  creditors,  £!fr.'^  claufd 
the  37th, 

"What  is  the  meaning     deliver  up  ? 

Why,  that  he  flinll  make  a  fchedule  of  his  eftate  and  efFe£lg. 

It  was  faid  for  the  defendant,  that  the  a£l  meant  he  fhall  de- 
liver up  m  lihg form. 

But,  I  am  of  opinion,  the  a£l  did  not  mean  he  fhould  deUver 
.up  in  like  form,  but  in  fi^bftance  the  fame. 

Then  to  what  intent  ? 

To  he  vejiedy  ajfigned^  and  equally  divided, 

Suppofe  the  infolvent  perfon  wasfeifed  of  a  remainder  in  tail, 
reverfion  in  fee  in  himfelf,  with  an  eftate  for  life  in  a  ftranger, 
he  would  be  obliged  to  infert  this  in  his  fchedule  •,  if  this  wa|5 
not  to  be  the  cQnftru6lIon,  the  a6t  would  do  more  hurt  than 
good,  and  it  ought  to  be  expunged  in  the  nejct  a£b. 

will  be  obliged  to  infert  this  in  his  fchedule. 

Upon  the  whole  of  this  claufe,  I  am  of  opinion,  the  intent  of 
the  a£l  is  to  make  the  remedy  to  the  creditor  equal  and  co-ex- 
tcnfive,  for  the  words,  though  fiiort,  are  relative  to  all  former 
defcriptions  under  other  a6^£. 

relative  to  all  foimer  defcriptions  under  other  ads. 

The  ftatutes  relating  to  bankruptcy  are  all  compulfory  ;  there 
is  no  reafon,  in  point  of  j  lift  ice,  to  exempt  debtors  under  thefe 
acts  of  parliament,  but  they  ought  to  be  equally  compulfory  \  it 
would  make  ftrange  work  to  fay  there  was  any  difference  be- 
tween creditors. 

!ous  to  make  any  difference  between  creditors. 

And  if  2A\y  fuch  prifoner^  fo  hroughi  up  as  aforfaidy  ftiall  ne- 
«f  gle6lor  refufd  to  deliver  in  and  fublciibe  fuch  fchedule  within 

fixty  days,  he,  ftie,  or  they,  fo  negle6Hng  or  refufing,  ftiall 

upon  convi6i:ion  thereof  be  adjudged  guilty  of  felony,  and  fliail 
**  fufter  death  as  a  felon  without  benefit  of  clergy  f  the  laft  part 
of  the  371]]  claufe. 

Suih  prifofjer^  fo  brought  up  as  afrcfald^  is  the  perfon  claiming, 
and  intitled  to  the  benefit  ot  this  aih 

Upon  t!ie  whole  of  this  claufe,  the  intention  is  to  make  debtors' 
cftates  liable  in  the  one  cafe,  juft  as  they  would  have  been  in  die 
other. 

If  debtor  claim  the  benefit  of  this  a£l  nfer  his  difcharge^  it 
js  equally  within  the  meaning,  as  if  he  had  claimed  a  parte  ante, 
his  difcliarge,  and  may  as  propeily  be  faid  to  claim,  and  be  in- 
ticled. 

I  am  of  opinion  clearly,  the  affignec  is  intitled  to  the  remain- 
der in  tail. 

The  next  queftion  is,  Whether  he  has  a  right  to  an  account 
of  timber  felled  ? 

As  he  is  intitled  to  the  eftate,  coniequcntly  he  is  intitled  to  the; 


imucr. 


But 
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But  then,  it  is  faid,  they  muft  take  their  remedy  at  law.  ^  Cook/' 

After  the  eftate  of  the  leflee  is  determined,  and  a  new  le/Tce 
is  in  pofleflion,  a  perfon,  merely  for  an  account  of  timber  felled 
by  way  of  wrong,  could  not  come  into  a  court  of  equity  (i). 

But  where  the  perfon  continues  in  pofleflion,  and  confequently 
in  a  condition  of  committing  more  walte,  there  a  perfon  is  proper 
to  come  into  equity  for  an  injundion  to  ftay  wafl:e  :  And  though 
the  plaintiffs  have  not  a61:ually  moved  for  an  injundion,  they 
might  referve  that  relief  till  the  hearing  of  the  caufe,  if  they  [  332  ] 
thought  proper,  and  I  am  of  opinion  it  is  incident  to  their  efl:ate, 
and  they  are  intitled  to  an  account  for  fuch  wafte. 

There  are  a  great  many  cafes  where  a  remainder-man  in  tail,  Aremalnier- 
or  a  reverfioner  in  fee,  may  come  into  this  court  to  have  the  "i^n  m  tail,  or  ^ 

r       1    •    1        r       1         1  rL         r      IT    •    revcilioncr  in 

title  deeds  fecured  for  their  benefit,  though  an  eltate  tor  hie  is  fee,  may  come 
ftanding  out  (2)    and  I  do  not  fee  why  the  plaintiffs  here  may  into  this^ourc 
not  as  well  come  into  this  court,  to  pray  a  fale  of  the  eftate,  and  d^eeds^fecured  for 
it  has  been  done  under  commiflions  of  bankruptcy.  their  benefit, 

though  an  eftate 

for  life  is  ftanding  out  j  and  the  plaintiffs  in  this  cafe  may  equally  come  here  to  pray  a  fah  of  the  eftate 

Upon  the  whole  I  am  of  opinion,  the  plaintiff's  are  proper  ia 

their  remedy,  and  proper  in  their  right. 

**  And  declare  that  the  plaintifi^s,  as  aflignees  of  the  eftate  and 
efi^e^bs  of  John  Cooke,  under  the  1 6th  of  the  prefent  King,  for 
the  relief  of  infolvent  debtors,  are  intitled  by  virtue  of  that  a£l 
to  have  the  remainder  of  the  eftate  in  queftion,  which  was 
vefted  in  John  Cooke,  to  be  applied  towards  payment  of  the 
debts  of  the  creditors  ;  but  the  defendant  John  Cooke,  the  el- 
deft  fon  and  heir  of  John  Cooke  the  infolvent  debtor,  now  pre- 
fent  in  court,  offering  to  pay  off^all  fuch  debts  of  his  father  as 
remain  due  and  unf^tisfied,  together  with  the  cofts  of  the  exe- 
cution  of  the  truft  I  order  that  it  be  referred  to  Mafter  Hoi- 
ford^  to  take  an  account  of  all  the  debts  at  and  before  the  time 
of  his  difcharge,  and  of  the  plaintifl^s'  expences  in  the  execu- 

**  tion  of  the  truft,  and  to  tax  their  cofts  of  this  fuit,  and  all  the 
creditors  are  to  come  in  before  the  Mafter,  and  prove  their 
debts  within  a  time  to  be  Hmited  for  that  purpofe,  or  in  de- 
fault  thereof,  they  are  to  be  excluded  the  benefit  of  this  de- 
cree :  and  I  decree  that  the  defendant  John  Cooke  do,  purfuant 

5*  to  his  fubmiflion,  pay  to  the  plaintiff's  the  furplus  of  what  fliall 

*'  be  found  du-j  for  fuch  debts,  which  fliall  not  be  fatisfied  by 

**  the  application  of  the  eftate  and  effx;£l:s  of  John  Cooke,  together 
with  what  fliall  be  found  due  to  the  plaintiff^s  for  the  expences 
of  the  execution  of  the  truft,    and  for   their   cofts  of 

V  this  fuit  *,  and  upon  fuch  payment,  I  do  order  that  the 
phiintiffs  convey  all  their  eftate,  right,  title,  and  intereft, 

"  in  the  premifles  in  queftion,  to  fuch  perfon  as  fliall  be  ap- 
pointed  by  the  defendant  Johfi  Cooke,  and  this  decree  to  be 

f*  without  prejudice  to  any  queftion  that  may  arife  between  the 

(l)  Jefnt  College  v.  Bloomc,  ante  262.    Fync^nt  V.  Pyncent,  pcfi.  571. 
\i)  Vide  Lvk  v.  hvk^  ante  i  vol.  431. 

defendant 


3^2  CASES  Argued  and  Determined 

cw"  "  defendant  John  Cooh^  as  ifTue  in  tail,  or  heir  at  law  of  his  fa« 
ther,  and  the  reprefentatives  of  his  father's  perfonal 
eftate*'(i). 

(i)  Reg.  Lih.  B.  1745.  fol.  482. 

Cafe  i^*^.  Buxton  verfus  Lifer  and  Cooper^  July  15,  1746. 
[  383  ] 

In  general  this  H  E  defendants  entered  into  an  agreement  for  the  pur-^ 

€ourr  will  not  i     chafc  of  fevcral  timber  trees,  marked  and  growing  at  the 

JbrTipcciik'^^  time  it  was  reduced  into  writing :  and  on  the  firft  of  November, 

performance  of  ^744)  the  following  memorandum  was  figned  by  the  parties  : 

contrails  for 

chacti  ls,  or  which  rel:^tf.  to  merchandife,  hut  leave  it  to  law,  where  the  remedy  is  much  more  expedi- 
tious j  but,  in  the  prcfent  cafe  the  agreement  not  being  final,  but  to  be  made  complete  by  fubfcqucn^ 
MXcj  a  biil  tocarry  it  'ffiio  execution  will  be  allowed, 

jmU^>cvHJ<M^^M^      j^^^ij^^^  i^yi^^         j^j^^  Cooper  \iz.vt.  agreed  with  Jofeph 
/q<^'Q  iU^'  Buxton  for  the  purchafe  of  all  thofe  feveral  large  parcels  of 

wood,  confiiling  of  oaks,  afties,  elms,  and  afps,  which  are 
**  numbered,  figured,  and  cyphered,  ftanding  and  being  within 
"  the  townfhip  of  Kirkby,  (oy  the  fum  of  3050/.  to  be  paid  at 

fix  (everal  payments,  every  Lady -day  for  the  fix  following 
*•  years  and  Lijkr  and  Cooper  to  have  eight  years  for  difpofing 
*'  of  the  fame  j  and  that  articles  of  agreement  fhall  be  drawn 

and  perfected  as  foon  as  conveniently  can  be,  with  all  th^ 
**  ufuai  covenants  therein  to  be  inferted  concerning  the  fame.'* 

There  were  two  parts  of  the  agreement. 

The  plaintiff  figned  one,  and  the  defendants  the  other  ;  one 
\vi\%  left  in  the  cultody  of  the  plaintiff,  and  the  other  in  the  cuf^f 
tody  of  the  defendants. 

The  bin  was  brought  by  the  vendor  for  the  fpecific  perform- 
^mce  of  the  agreement. 

Lord  Cbancilhr^  upon  the  opening,  faid,  he  did  not  know  any 
inftance  of  a  bill  of  this  nature,  where  it  is  a  mere  chattel  only, 
and  nothing  that  affects  the  realty. 

That  a  bill  might  as  well  be  brought  for  compelling  the  per- 
formance of  an  agreement  for  the  fale  of  a  horfe,  or  for  the  f4le 
of  Rock,  or  any  goods  or  merchandife. 

Sir  Jof^ph  Jckylt  did,  in  Cud  verfus  Ruiter^  l  P.  Wms,  570. 
decree  a  fpecific  performance  in  the  cafe  of  a  chattel,  but  Lord 
Mac£lfsjield  r«vcrfed  it,  and  it  has  been  the  rule  of  the  court  ever 
iince,  not  to  retain  fuch  a  bill. 

The  proper  remedy  is  an  action  at  law,  where  you  may  re- 
cover damvigcs  for  the  non-performance  of  the  agreement. 

The  defendants*  counlel,  to  Ihew  the  impropriety  of  fuch  a 
bill,  and  that  the  parties  ought  to  be  left  to  law,  cited  RoWs  Re--^ 
porls  4()^.  ind  Latches  l"]!, 
[  3^4  3        Upon  hearing  whai  the  plaintiff's  counfel  could  alledge,  in 
'  order  to  take  this  cafe  out  of  the  general  rule  of  the  court.  Lord 
Chtiticelkr  dcllveied  his  opinion  as  follows  ; 

1  Thcl 
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The  general  queftion  is,  as  to  the  decree  for  fpecific  perform-    ^jlI,"*^'^  ^* 
ance,  and  this  divides  itfelf  into  two  fubordinate  ones.  * 

Firll:,  Whether  the  plaintiff  is  intitlcd  to  feek  his  remedy  in  a 
court  of  equity  for  a  fpecific  performance. 

Secondly,  whether,  as  to  the  merits  of  his  cafe,  he  is  intltled 
to  fuch  a  decree. 

As  to  the  firlt,  T  am  of  opinion,  that  this  is  fuch  an  agrees 
jnent,  though  for  a  perfonal  chattel,  that  the  plaintiff  may  come 
here  to  have  a  fpecific  performance. 

To  be  fure,  in  general  this  court  will  not  entertain  a  bill  for  a 
fpecific  performance  of  contracts  of  (lock,  corn,  hops,  tsfc,  (i). 
for  as  thofe  are  contra^Vs  which  relate  to  merchandize,  that  vary 
according  to  different  times  and  circumftances,  if  a  court  of 
jcqulty  fhould  admit  fuch  bills,  it  might  drive  on  parties  to  the 
execution  of  a  contra£l:,  to  the  ruin  of  ene  fide,  when  upon  an 
adtion,  that  party  might  not  have  paid,  perhaps,  above  a  JJjillhig 
(damage. 

Therefore  the  court  have  always  governed  themfelves  in  this 
manner,  and  leave  it  to  law,  where  the  remedy  is  fo  much  more 
.expeditious. 

As  to  the  cafes  of  contra£l:s  for  pyrchafe  of  lands,  or  things 
that  relate  to  realties,  thofe  are  of  a  permanent  nature,  and  if  a 
perfon  agrees  to  purchafe  them,  it  is  on  a  particular  liking  to  the 
land,  and  is  quite  a  different  thing  from  matters  in  the  way  of 
trade. 

But,  however,  nqtwithftanding  this  general  diftindlion  be- 
tween perfonal  contracts,  and  for  goods,  and  contra(i:l:s  for  lands, 
yet  there  are  indeed  fome  cafes  where  perfons  may  come  into 
this  court  though  merely  perfonal,  and  the  plaintiff's  counfel 
Jiave  cited  a  cafe  in  point,  Taylor  verfus  Neville  (2). 

That  was  for  a  performance  of  articles  for  fale  of  eight  hundred 
ton  of  iron,  to  be  paid  for  in  a  certain  number  of  years,  and  by 
"Jnftallments,  and  a  fpecific  performance  was  decreed. 

Such  fort  of  contrails  as  thefe,  differ  from  thofe  that  are  im- 
fnediatejy  to  be  executed. 

There  are  feveral  circumfl;ances  which  may  concur.  C  3^5  ] 

A  man  may  contradt  for  the  purchafe  of  a  great  quaptity  of 
^mber,  as  a  fhip  carpenter,  by  reafon  of  the  vicinity  of  the  tim- 
})er,  and  this  on  the  part  of  the  buyer. 

On  the  part  of  the  feller,  fuppofe  a  man  wants  to  clear  his 
.land,  in  order  to  turn  it  to  a  particular  fort  of  hufbandry,  there 
pothing  can  anfwer  the  juilice  of  the  cafe,  but  the  performance 
pf  the  contra£l  in fpeclc* 

In  the  cafe  of  John  Duke  of  Buchttighamjljire  V.  Word^  a  bill 
|ras  brought  fof  a  fpecific  performance  of  a  leafe  relating  to  Jlum 


(I)  So  Cu<llv.  Rutur,  if.  ;/'.  5;o.  (2)  Vick  Colt  V.  Nemyvilh.  2  P.  ir. 
fiat'fur  y.  Harris ,  Bunk  335-  304.    Thomf>fon  v>  Hanourt^  z  £f».  Pmr* 

da.  415. 


3^S  CASES  Argued  and  Determined  ' 

^LirTs/*  t^a^s  thereof,  which  would  be  greatly  damaged, 

*     if  the  covenant  was  not  performed  on  the  part  of  JVard, 

The  covenants  lay  there  in  damages,  and  yet  the  court  con- 
'     fidered  if  they  did  not  make  fuch  a  decree,  an  adion  afterwards 
would  nor  anfwer  the  jaftice  of  the  cafe,  and  therefore  decreed  a 
fpecific  performance. 

This  is  fomething  of  the  like  kind  ;  the  memorandum  appears 
not  to  be  the  final  contrad,  but  is  to  be  made  complete  by  fubfe* 
quent  articles. 

I  am  doubtful,  whether  at  law  the  plaintiff  would  not  have 
been  told  this  was  an  incomplete  agreement. 

Suppofe  two  partners  fliould  enter  into  an  agreement  by  fueh 
a  memorandum  as  is  in  the  prefent  cafe,  to  carry  on  a  trade  to- 
gether, and  that  it  fhould  be  fpecified  in  the  memorandum,  that 
articles  fhould  be  drawn  purfuant  to  it,  and  before  they  are 
drawn,  one  of  the  parties  lies  off,  I  fhould  be  of  opinion,  upon 
a  bill  brought  by  the  other  in  this  court,  for  a  fpecific  perform- 
ance, that  notwithfending  it  is  in  relation  to  a  chattel  intereft, 
yet  a  fpecific  performance  ought  to  be  decreed. 
The  eourtoug'at  circumftances  of  the  prefent  cafe,  fuch  a  bill  ought  to 

to  weigh  with  bc  entertained,  but  at  the  fame  time  I  will  add  that  courts  ought 
^5  ^'^^jJl^  to  weigh  with  great  nicety  cafes  of  this  kind,  before  they  deter- 
idnd,beforethey  mine  the  bill  proper,  where  it  is  a  mere  perfonal  chattel. 

deteriiiine  the 

feaH  proper^  where  it  is  a  mere  perfonal  chatteL 

Secondly,  If  the  plaintiff  on  the  merits  of  the  cafe  is  Intitled  to 
a  decree. 

Ivcryagreeraeat  *Nothing  IS  more  eftablifhed  in  this  court,  than  that  every 
eight  to^°hc  tfsr-  agreement  of  this  kind  ought  to  be  certain,  fair,  and  juft  in  all 

raiKyfoir,,  and    itS  parts. 

iiijl  in  all  its 

faits,  or  this  court  will  not  decree  a  fpecific  performance. 

L  *3S^  1      If       of  thofe  ingredients  are  wanting  in  the  cafe,  this  court 
will  not  decree  a  fpecific  performance. 

For  it  is  in  the  difcretion  of  the  court,  whether  they  will 
decree  a  fpecific  performance,  becaufe  otherwife,  as  I  faid  be- 
fore, a  decree  might  be  made  which  would  tend  to  the  ruin  of 
©ne  party. 

One  obje£lion  made  by  the  defendant's  counfel  to  the  decree- 
ing a  fpecific  performance  was  imfrcpT'cJeniatmi* 

This  depends  upon  the  evidence  of  John  Cooper^  fon  of  the 
defendant  Cooper^  that  his  father  offered  the  plaintiff  2800/. 
but  he  infixed  on  3  5;®o  /.  and  faid  Fejvwich  and  Clark^  two  tim- 
ber merchants,  had  valued  it  at  fo  much,  and  that  this  was  true 
©.n  his  honour,  and  when  he  faid  a  thing  on  his  honour,  the  de- 
fendant ought  to  believe  it. 

Afterwards  the  defendants  agreed  to  give  3 050/.  for  ^he 
wood,  on  the  opinion  they  had  of  Faiwick  and  ClarFs  judg-j 
mmt, 

Ifi 
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If  this  be  true,  it  is  an  ingredient  which  will  induce  a  court    Buxtok  v, 
of  equity  not  to  decree  a  fpecific  performance,  for  it  comes  out  ^-^Tfin, 
now  that  Fenwick  and  Carter  did  not  fet  any  greater  valuation  than 
2500/.  upon  the  timber,  and  this  mifreprefcfitntion  was  the  ground 
v/hich  induced  the  defendants  to  come  into  the  agreement. 

This  fa£l  is  very  particularly  put  in  iffue,  and  yet  the  plaintiff^ 
.  who  examined  Okey  and  his  wife  that  were  prefent  when  this  dif- 
xourfe  pafTed,  do  not  afk  them  as  to  this  fa£l. 

There   is  nothing  inconhftent  therefore  in  their  depofition 
from  Cooper's. 

The  next  point  is,  as  to  the  preparation  of  the  articles. 
Whether  there  are  defe6ls  or  omiffions  which  ought  to  have 
been  inferted. 

It  has  been  infifted  by  the  defendants,  that  they  would  have 
had  the  ufual  claufe  inf«rted  in  the  articles  relating  to  the  buyer's 
horfes  being  permitted  to  graze  on  the  land,  where  the  timber 
Hands,  and  likewife  would  had  a  covenant,  for  indemnifying 
the  defendants  in  falling  the  timber,  becaufe,  as  it  grows  in 
hedge-rows,  one  fide  belongs  to  a  ftranger,  but  the  plair.tifF  re- 
fufed  it. 

Therefore,  if  it  is  moft  natural  to  fuppofe  it  would  fall  on  .  [  387  ] 
that  fide,  the  defendants  ought  to  have  been  indemnified  from 
anions  which  might  have  been  brought  for  a  trefpafs  on  the 
ft  ranger's  land. 

But  then  the  counfel  differ  as  to  the  confequences. 

The  plaintiff  infifts,  the  articles  ought  to  be  fent  to  the  Maf- 
ter,  to  lee  if  there  are  ufual  covenants. 

In  cafe  of  land  the  pbintifF's  counfel  would  have  been  right. 

But  a  perfonal  contradl:  is  quite  differenr,  becaufe,  when  the 
defendants  faw  that  the  plaintiff  would  not  infert  thefe  covenants, 
they  had  no  occafion  to  wait  the  event  of  a  Chancery  fuit,  but 
might  go  to  another  market  to  fupply  themfelves. 

Upon  the  whole,  I  am  of  opinion  the  bill  muft  be  difmifled, 
and  if  it  was  to  be  difmiffed  upon  the  mifreprefentation  it  ought 
^o  be  with  cofts  :  but  what  I  would  propofe  is,  that  if  the 
plaintiff  will  confent  to  give  up  the  agreement,  I  will  difmifs 
it  without  cofts  j  but  if  he  will  bring  an  action,  then  with 
cofts. 

The  plaintiff  waving  the  agreement,  his  Lordftiip  decreed  ac- 
.  eordingly. 


Berney  stiiwz  Eyre,  July  22,  iij^S.  Cafe  128. 

TH  E  only  material  queftion  upon  the  rehearing  was,  whe-  where  a  dev'fe- 
ther  the  heir  at  law  is  intitled  to  cofts.  Wm^i^hUi' 

merely  m  fnf>e~ 

tuamreimemorlam^  and  the  heir  at  law  only  crofs-examines  the  vvitnelTes,  he  is  imi tied  to  his  coiL,  kut 
if  to  eucounter  the  will  he  ihall  not.  - 

Lord  Hardwicke  laid  down  the  following  general  rules  : 
That  if  a  dcvifee  brings  a  bill  merely  in perpetuam  rei  fnemorian:^ 
and  the  heir  at  law  does  nothing  more,  than  crofs  examine  the 

witnefles, 


3^7  CASES  Afgucd  and  Determined 

BrnNEV  V.   witneffes,  who  are  produced  to  confirm  the  will  he  is  mtitled 
tohiscofts(i). 

If  he  examines  witnefTes  to  encounter  the  will,  then  he  fliall 
not  have  his  cods. 

This  is,  where  the  bill  does  not  pray  relief,  or  is  not  broughl 
to  a  hearing. 

As  an  he^r  hat  Y^^^"       ^^^^^    brought  to  a  hearing,  if  the  heir  at  law 

a  right  to  be  fa-  has  an  iflue  directed  to  try  the  will,  and  the  will  is  eftabliflied, 
tisfied  how  he  is  as  he  has  a  right  to  be  fatisfied  how  he  is  difinherited,  he  fliall 

difmherited,        i         i  •        n  ' 

though  he  has    have  his  colts. 

an  iflue  diredled 

to  try  it,  and  the  will  is  cftabliflied,  yet  he  iliall  have  his  colls. 

If  the  heir  fc^s  *  ^^^^  infanity,  or  any  other  dlfability  againft  the  per- 
up  a  difabiiity    fon  who  made  the  will,  and  fails,  he  fhall  not  have  his  cods  (  2.) 

againft  the  per- 

foa  who  made  the  will,  and  fails,  he  lhall  not  have  his  cofts. 

The  court  will  But  it  muft  be  a  very  ftrong  cafe,  which  will  induce  the 
fThei'i-lrfcaff  ^^"^^  P  S^^'^  co^s  againft  him,  as  fpoliation  or  fecreting  the 

of  fpoliation  or  Will. 

f«cretingofa        I  fiiould  havc  decreed  the  defendant  the  heir  his  cofts,  not 
*        1   withftanding  one  wrtnefs  has  fworn  pofitively  to  an  attempt  of 
^    ^  concealing  the  will,  becaufc  it  is  as  pofitively  denied  by  the  de- 

fendant's anfwer;  but  then  it  appears  likewife,  that  after  the 
heir  was  informed  that  the  will  was  in  the  hands  of  a  particular 
perfon,  he  went  and  took  out  adminiftration  upon  the  oath 
ufual  on  thofe  occafions,  without  ever  making  any  inquiry  after 
the  perfon  whom  he  was  informed  by  letter  had  the  will  in  his 
cuilody. 

This  is  fuch  an  improper  behaviour  in  the  heir,  that  I  will  not 
give  him  his  coiis. 


(1)  Bldulph  V.  Eidulph^  2  P.  W.  285.        (2)  Vide  J^ebb  V.  Claverden,  ante  Z  vol 

424, 


Cafe  129.  Joyna  verfus  Statham,  Ocloher  20*  I74<^« 

TH  E  bill  was  brought  to  carry  an  agreement  into  exccutioi 
for  a  leafc  of  a  boufc  during  the" life  of  the  defendant" 
wife,  which  was  figned  by  tlie  defendant  the  leflbr  only  :  upoi 
tion  for leufe    x.\\t  facc  01  tlic  agreement  the  plaintiff  was  to  pay  a  rent  of  niu' 

of  a  hoiife  whi'ch  • 

was  il,..cd  by    pounds  a  year. 

the  »1.  f^nii.uit  .  _  , 

the  klfor  only,  M'ho  bv  his  anfNver  Infiftra  h  ought  to  be  infcrt  in  the  nsrecment  tiiat  the  tenant  ihou 
pay  the  r:nt  clear  of  twxc-«,  the  pl/mtifi'  v,  h.)  u  lolc  the  acn-cmcnt  having  omictcd  to  nuke  il  lu,  and 
fered  to  reid  evidence  to  lh^>w  xa\s  wa;  a  purl  of  the  agreement.    'J he  e-juicnce  ought^  to  be  adm,t:ed,  jor  . 
thirc  has  been  i^r,j  crnjJJcn,  the  dcfcndart  iught  ts  hut-e  the  hcneft  oj  u  by  -way  oj  objtition  to  a  Ji'scipc  ^e^ 

The  defendant  infifts  by  his  anfwer,  that  it  ought  to  ha^ 
l>ecn  infcrtcd  in  the  agreement  that  tlie  tenant  ftiould  pay  tl 
rent  clear  of  la-vcs,  but  the  plaintiff  having  written  the  agre 

me 


1 
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on[ 
hi 
aiicc 
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iiifert 
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So, 
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ment  liimfelf,  and  omitted  to  make  it  clear  of  taxes,  and  that     Jotku  v. 
the  defendant,  unlefs  this  had  been  the  agreement,  would  not  Statham. 
have  funk  the  rent  from  fourteen  pounds  to  nine  pounds,  and 
offered  to  read  evidence  to  fiiew  this  was  part  of  the  agree- 
ment. 

The  plaintiff's  counfel  infifted,  that  the  defendant  ought  not 
to  be  admitted  to  parol  proof,  to  add  to  the  written  agreement, 
which  is  exprefsly  guarded  againll  by  the  llatute  of  frauds  and 
perjuries. 

The  cafes  cited  for  the  plaintiff  were  Chenefs  cafe,  5  Co,  68. 
I.  and  Sc'i-wm  verfus  Broiu/iy  Caf.  in  Lord  Talbot's  time,  248. 

For  the  defendant  was  cited  IValker  verfus  Walker,  December,    [  389  ] 
the  loth  and  nth,  1740,  before  Lord  Har divide,    [l^ide  anle 
%  Tr,  Atk.  Cafe,  gl.  pa,  98.) 

Lord  Chancellor, 

I  permitted  this  point  to  be  debated  at  large,  becaufe  it  is  de- 
cifive  in  the  caufe,  for  I  am  very  clear  this  evidence  ought  to  be 
read. 

This  has  been  taken  up  by  way  of  objection  to  the  plaintiff's 
bill. 

The  conftant  do£l:rine  of  this  court  is,  that  it  is  in  their  dif-  In  the  dlfcretion 
cretion,  whether  in  fuch  a  bill  they  will  decree  a  fpecific  per-  o^^^'s  court, 

r  1  1        1  •     -n-      1  -  1  1  whether  they 

formance,  or  leave  the  planUiir  to  his  remedy  at  law.  win  decree  a 

fpecific  pcrtbrm'- 
ance,  or  leave  the  plaintiff  to  his  remedy  at  lt\T. 

Now,  has  not  the  defendant  a  right  to  infilt,  either  on  account 
of  an  omiffion,  miftiike,  or  fraud,  that  the  plaintiff  fhall  not  have 
a  fpecific  performance  ? 

It  is  a  very  common  defence  in  this  court,  and  there  is  no 
doubt  but  it  ought  to  be  received,  and  quite  equal  whether  it  is 
iiififted  on  as  a  miftake,  or  a  fraud. 

It  appears  the  agreement  was  drawn  and  written  by  the  plain- 
tiff hlmfelf  •,  the  defendant  too  cannot  write,  but  is  a  mark/man 
only  •,  if  there  has  been  an  omiffion,  Oiould  not  the  defendant 
have  the  benefit  of  it  by  v/ay  of  objection  to  a  fpecific  perform- 
ance ? 

There  have  been  many  cafes  in  this  court,  where  fuch  evi- 
-dence  has  been  admitted. 

Supnofe  an  agreement  for  a  raortgage  drawn  by  the  mortcragfee,  ^  niortgagee 
the  mortgagor  being  a  markiman,  and  the  mortgagee  omits  to  ,  mortgajjc omits 
infert  a  covenant  for  redemption,  ami  then  brinies  a  bill  to  fore-  to  infer:  a  cove- 
clofe,  fliail  not  the  mortgagor  be  at  liberty  to  infill  in  this  court  Ilon,thTntn? 
upon  reading  evidence  to  ihew  the  omiffion  ?  gagor  fhaii  be 

permicuJ  to 
read  evidence  to  /  hew  the  omijrwn; 


So  in  a  cafe  which  has  happened,  of  the  mortgage  beif  ig  ^  mortgage 
dirawn  in  two  deeds,  one  an  abfolutc  conveyance,  the  other  a 


Uravvn  in  iwo 
one  an 


abfoltt'e  convi-y- 

ance,  the  other  a  defeafancc,  wVich  jtnort^ag^*^  ornits  to  execute,  th:  mortjja^jr  ,r  lliiU  b;;  ajmitted 
ikzvi  the  miiitike. 

defcaf.ince. 


3^9 
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Jon  YES  V.  defeafance,  and  the  mortgagee  omits  to  execute  the  defeafance, 
Statham.    ^j^^  mortgagor  fhall  be  admitted  to  {hew  the  miftake  (i). 

Siqjpofe  the  defendant  had  been  the  plaintiff,  and  had  brought 
the  bill  for  a  fpecific  performance  of  the  agreement,  I  do  not  fee 
but  he  might  have  been  allowed  the  benefit  of  difclofing  this  to 
the  court. 

[  390  ]  Becaufe  it  was  an  agreement  executory  only  (2),  and  as  in 
leafes  there  are  always  covenants  relating  to  taxes,  the  Mafler 
will  inquire  what  the  agreement  was  as  to  taxes,  and  there- 
fore the  proof  offered  here  is  not  a  variation  of  the  agreement, 
but  is  explanatory  only  what  thofe  taxes  were :  I  am  of  opi- 
nion to  allow  the  evidence  of  the  omiifion  in  the  leafe  to  be 
read.  , 

(l)  Walker  v.  Watker^  ante  2  vol.  99.      (z)  Fide  Rondeau  V.  Wyatt,  3  Bro,  Cha* 

Rep.  154.  ' 


Cafe  130.  Framlingham  verfus  Brand,  November  7,  1746. 

3.Wilf.i4o.S.C.  ^"T^  H  E  teftatrix,  who  was  the  mother  of  the  plaintiff's  huf- 
favl'l  de/ifem  ^  band,  and  the  defendant,  by  two  venters,  by  her  will  fays, 
houfe,  S!rAo  ^  I  devife  my  houfe,  C5V.  to  my  fon  Robert,  (the  plaintiff's  huf- 
myionRoberty  band)  and  his  heirs  and  ailigns  forever;  and  in  cafe  he  fiall 
andaffi-^ns  for  ^^^PP^^^  die  in  his  minority,  and  i:mnarried,  or  without  ijfue^  I  give 
ever;  and  in  cafe  it  to  my  fou  Harry  [the  defendant)  and  his  heirs* 

he  fh;ill  happen 

to  die  in  hb  minority,  arid  unmarried,  or  without  ifTue,  I  give  it  to  my  fon  Harry  and  his  heirs.  Tlye 
ejiate  is  to  go  ever  only  upon  one  contingency  of  Robert's  dying  durivg  his  minority,  and  the  ejlate  vefled  in 
ktm  upon  his  coming  of  lige,  and  is  jubjeci  to  his  debts  onfpicialty  ( i). 

The  mother  died  foon  after  ilie  made  the  will  ;  Robert  came  of 
age  and  married,  but  died  without  ifTue,  having  left  debts  by 
fpeciaky. 

The  cafes  cited  for  the  defendant  were  Soule  verfus  Gerrard, 
Cro,  Ellz.  529.     Wood-ivard  veriiis  Glrfshrcoh^  2   Vern,  358. 
Hanhiry  verfus  Ccchill,  IL  T.  1650.    See  Fmer's  Abridg.  title 
Devife  no.  pL  4.    Lord  F^/z/.v s  cafe,  Cro.  Eliz,  267. 
^  Lord  Chancet.lor, 

•  .        The  queflion  is.  If  this  was  a  devife  of  an  eftate-tail  in  the 

plaintiff's  hufband,  with  remainder  over  to  Henry ;  or  if  a  fee 
with  an  executory  devife  to  Henry,  on  thefe  contingencies. 

I  am  clearly  of  opinion  tliis  is'  a  fee  widi  an  executory  devife, 
and  agreeable  to  all  the  cafes. 

The  firfl  words  give  a  fee  ;  but  it  has  been  faid,  it  may  be 
l>y  explanatory  \\'ords  controuled  to  an  entail the  queftion  is,  if 
that  has  been  done. 

The  defendant's  counfcl  fay,  that,  to  make  it  an  entail,  the 
tetlatrix  need  liave  done  no  more  than  have  faid,  if  Robert  dies 
wi:hout  ifluc,  I  give  it  to  my  fon  Harry,  and  ail  the  reft  is  ira- 

(i)  Sec  the  cafes  cited  m  the  note  to  U'^l/h  v.  Fetcrfm^  ante  193.  ^ 

material 
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material,  andthatthis  icould  have  turned  the  general  heirs  into  heirs   Fa  ammnc- 
of  the  body  ;  but  infift  Hill  that  what  follows  are  three  diftind 
contingencies,  if  Robert  dies  in  his  minorityy  if  he  dies  unmarried, 
,  or  if  be  dies  nvithout  ijfiic, 

Sho^uld  this  conftruftion  prevail,  had  Robert  married  and  had 
iflue,  and  had  died  under  age,  if  there  are  three  feveral  contingen-      [  39I  ] 
cies,  the  child  would  have  been  difinherited,  and  the  eftate  gone 
over  to  another. 

This  would  be  contrary  to  the  meaning  of  the  will,  and  all 
the  rules,  which  endeavour  to  make  a  conftruftion  agreeable 
to  the  intention  of  a  teftator,  which  is  in.  this  cafe  confmed 
to  Robertas  dying  unmarried,  or  without  iflue,  during  his  mi- 
nority. 

This  is  not  like  the  cafe  of  Souk  verfus  Gerrard,  Cro,  Eliz. 
5:  29.  and  befides  at  that  time  the  dodrine  of  executory  devifes 
was  not  well  fettled.  i^- 

Here  it  is  one  contingency  of  Robert*^  dying  under  age,  at- 
tended with  two  qualifications,  of  his  being  unmarried,  or  dying 
without  ilTue. 

The  word  or  has  a  reference  to  the  different  qualifications 
that  may  happen  during  the  minority,  which  are  all  tied  up  to 
■Robert^  dying  under  age  5  and  though  the  expreflion  unmarried 
was  unneceflary,  yet  the  mother  intended  to  exprefs  her  defire, 
that  if  he  married  under  age,  the  eftate  fhould  veft  fo  as  to  in- 
title  the  wife  to  dower,  therefore  is  different  from  Lord  Faux's 
cafe  in  Cro.  Eliz,  267.  becaufe  there  it  appears  by  what  the  tef- 
tator clearly  expreffed,  that  he  defigned  by  the  words  to  make  the 
feveral  fentences  fo  many  contingencies. 

But  it  is  not  a  general  rule,  that  a  disjunBive  at  the  end  of  a  A  disjunfilve  a: 
period  fhall  make  all  the  preceding  fentences  disjunctives,  if  the      ^"'^    ^  P^" 

i  ^      '  •  n  nod  /ha]l  not 

mtention  appears  agamft  it.  „,ke  au  the 

precedent  fen- 
tences fo,  if  the  Intention  appears  againft  it.^ 

Upon  the  whole,  I  think  the  eftate  Is  to  go  over  only  upon  one 
contingency  of  Robertas  dying  during  his  minority,  fubjedl:  to  the 
qualifications  of  his  being  unmarried,  and  without  iffue  at  his 
death ;  and  confequently  the  eftate  vefted  in  the  plaintiff's  huf- 
band,  upon  his  coming  of  a^e,  and  is  fubje£l  to  his  debts  on 
fpecialty« 


Zlary  Phillies  verfus  Conflantia  Phillips,  alias  Muilment.    No*  Cafe  1 3 1, 
vember  6,  1746, 


M 


R.  EvanSf  on  behalf  of  Conflantia  Phillips^  moved  to  re-  The  courtmade 

 fer  to  the  Mafter,  to  whom  the  caufe  ftands  referred,  ^  Mliie/^the 

affidavit  of  her  folicitor  for  impertinence,  it  being  full  of  Iffijavic  oYthc^ 

Conflantia  Phillips'^  going  to  mafquerades  and  balls,  and  was  plaintiff's  own 
made  in  the  courfe  of  the  inquiry  before  the  Mafter,  about  his 

bill  of  cofts.                              ^  ^        .                         '  pcrtmcncc. 

Vol.  IIL  a  ^  Mr. 
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pHTttipi  V.  Baron  C/ark,  fitting  for  Lord  Chancellor,  feemed  to 

Phillips.     ^Qnht  whether  it  could  be  done ;  but  Mr.  Evans  informing 
him  that  there  had  been  fuch  motions,  Mr,  Baron  Clark  alked  the 
"  regifter  Afr»  Rainsford  what  was  the  practice,  who  faid,  there 

had  been  fuch  orders  5  and  upon  that  Mr.  Baron  Clerk  directed 
it  accordingly  (i), 

(0  Re^.  Lib.  B.  1746.  fol.  11. 

Cale  132.     Worjley  vcrfus  The  Earl  of  Sfarhorough,  November  15,  174^. 

ORD  Chancellor  faid,  that  where  a  fum  of  money  in 
truft  is  already  laid  out  upon  a  real  fecurity,  and  after- 
wards the  faid  fum  is  laid  out  by  the  truftees  upon  another  eftate, 
\t  is  a  very  different  cafe,  and  ftands  upon  very  different  prin- 
ciples, than  where  a  fum  of  money  is  intended  to  continue  as 
it  is  in  the  hands  of  truftees,  and  they  lay  out  that  fum  in 
the  purchafe  of  an  eftate  ;  becaufe  h^re  the  nature  of  the 
property  is  altered,  and  it  is  become  quite  another  thing ; 
but  in  the  former  eafe  the  nature  of  the  property  is  the  fame, 
and  continties  unaltered,  though  it  is  transferred  to  another 
eftate  ( I ).  Vide  Ryal  verfus  Ryal^  February /s^y  1739*  i 
Jik,  59. 

A  decree  is  not     Secondly,  That  there  is  no  fuch  do£lrine  in  this  court,  that 
an  implied  no-   a  decree  made  here  fliall  be  an  implied  notice  to  a  purchafer 
% ^-P"''",    after  the  caufe  is  ended;  but  it  is  the  pendency  of  the  fuit  that 

chafer  atcer  the  ,  .         .  .  r  J^-       •  r 

caufe  is  ended,  Creates  the  notice ;  lor  as  it  is  a  tranfaction  m  a  fovereign  court 
but  it  is  the  pen-  of  juftice,  it  is  fuppofed  all  people  are  attentive  to  what  paiTes 
S  cr^cl t«  the  t^^^c>  and  it  is  to  prevent  a  greater  mifchief  that  would  arife 
noiice;  for  as  it  by  people's  purchafing  a  right  under  litigation,  and  then  m 
h  a  tranfaftJon  contcft  j  but  where  it  is  only  a  decree  to  account,  and  not  fuch 
courtof|uft1ce,  ^  P^^^  ^  conclufion  to  the  matters  in  queftion,  that 

it  is  fupoofed  all  is  ftiU  fuch  a  fuit  as  does  aftedt  people  with  notice  of  what  is 

pafles  there  (2).  Thirdly,  No  Cafe  has  gone  fo  far,  and  it  would  be  very  In- 
convenient, if  where  money  is  fecured  upon  an  eftate,  and 
there  is  a  queftion  depending  in  this  court  upon  the  right  of  or 
about  that  money,  but  ?w  quejlion  relating  to  the  eftate^  upon  muhich 
it  is  fecured^  but  is  ivholly  a  collateral  matter,  that  a  purchafer  of 
the  tjiate  pending  that  fuit  jhould  be  afFe<5ted  with  notice  by  fuch 
implication  as  the  law  creates  by  the  pendency  of  a  fuit. 

Notice  to  an  a-     Fourthly,  It  is  fettled,  that  notice  to  an  agent  or  counfel  who 

gent  or  counfel  employed  in  the  ihin^  by  another  perfon^  or  in  another  bufmefs^ 
who  was  em-  '^7        •        •       ^    ^.  ,  1        1  • 

ployed  in  the    and  at  a?iother  time^  is  no  notice  to  nis  client,  who  employs  him 

thing  by  another 

pcffon,  or  in  another  bufinefs,  and  at  another  time,  Is  no  notice  tohisdient  who  employs  liira  afterwards* 

(1)  So  Waitev.  Whornvood,  ante  z  vol.  483.  n,  2.  Carih  v.  IVard,  ante  2  vol, 
159.  174. 

(2)  Fide  Sorrel  v.  Carpeuter^  Z  P.  /F. 

afterwards  5 
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afterwards;  and  It  would  be  very  mifchievous  if  it  was  fo,  for  Worslxy 
the  man  of  mofl  practice  and  greateft  eminence  would  then  be  scAunoltvsH, 
the  moft  dangerous  to  employ  ( i ) . 

(  r }  So  Lcnutber  v  Carlton ^  ante  2  vol.    fee  Le  Neve  v.  Le  Neve^  poft,  646. 
242.  Warrick  v.  Warrick^  ante  294.  But 


Graham  verfus  Londonderry^  November  24,  1745.  Cafe  133. 

C  393  ] 

THERE  was  a  queftion  in  the  caufe  between  Mr.  Gra-  J^'^jJ^^"*^^.*  ^'^^'^ 
ham  and  Lord  Londotiderryy  whether  Lady  Londonderryy  [he  hufband's 
now  the  wife  of  the  plaintiff,  but  originally  the  wife  of  the  late  father,  on  her 
Lord  Lofidonderrvj  was  intitled  in  her  own  right,  or  ^sparather-  ™^''f'»s<=  ^^'^^ 

..  .,.11  r  'J  *       *  his  Ion,  arc 

na/ja,  to  particular  jewels  hereatter  mentioned.  coniidered  as  z 

gift  to  the  fepa- 

rate  ufe  of  the  wlfe>  and  fhe  is  iatitled  to  them  in  her  own  ri^ht. 

Firft,  as  to  diamonds  given  her  by  Governor  Pitt  her  huf- 
band's father,  and  which  were  a  prefent  to  her  oa  the  marriage 
With  his  fon. 

Lord  Chancellor, 

This  court  of  latter  years  h^ve  confidered  fuch  a  prefent  as  a 
gift  to  the  feparate  ufe  of  the  wife  5  and  I  am  of  opinion  ftie  is  in- 
titled  in  her  own  right. 

The  next  queftion  was  as  to  four  diamonds  fet  about  the  pic- 
ture of  the  late  regent  of  France, 

Lord  Londonderry  returned  from  France^  and  delivered  this 
pi£l:ure  to  Lady  Londonderry^  and  faid  at  the  fame  time  it  was  a 
prefent  fent  her  by  the  regent  of  France, 

If  this  be  confidered  as  a  prefent  from  the  regent  of  Fi-ance^  A  prefent  by  a 
it  falls  under  the  fame  rule,  for  being  a  prefent  by  a  ftranger  ftranger  to  the 
during  the  coverture  muft  be  conftrued  as  a  gift  to  her  feparate  ^'y^rjj,"^"^ 
ufe,  though  I  do  not  think  it  fo  clear  a  cafe  as  the  other.  be  conftrued  as  % 

gift  to  her  fepa- 
rate ufe,  though  not  fo  clear  a  cafe  as  the  odicr. 

There  have  been  feveral  cafes. 

Mrs*  Hungerford's  cafe^  which  was  money  appropriated  for 
her  feparate  ufe,  and  decreed  to  her.  « 

Another  cafe  of  the  late  Countefs  Cowpery  before  Sir  Jofeph  Trinkets  given 
Jehyll,  feveral  trinkets  were  given  her  by  Lord  Cowper  in  his  life-  hufbrnd^n^hrs 
time,  and  determined  to  be  her  feparate  eftate  ( i ).  life-time,  deter* 

mined  to  be  her 

Two  cafes  in  my  time;  the  firft  was  Lticas  verfus  Zr/r/?/, '"^P*^*"  ****** 
July  2,  1738,  I      Ath,  270.  there  were  two  queftions,  one  in 
refpe£l  of  loooV.  South-fea  annuities,  which  the  hufband  had 
transferred  in  the  name  of  his  wife  ;  the  other  as  to  jewels,  ^c* 
given  by  the  plaintiff's  wife's  father  to  the  wife. 

(1)  Sed  vide  Ridcut  v.  Plymouth^  antfj  2  vol.  105. 
I  A  ^  %  I  was 
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Gfaham  v.  I  ^y^^  q£  opinion  (he  was  intltled  both  to  the  South~fea  nn- 
nuitiesand  the  jewels,  becauie  I  confidered  them  as  given  to  her 
feparate  ufe. 

The  fccond  cafe  was  heard  upon  the  19th  of  November  1740, 
^  ^  '    Brinkman  Brhihnan, 

Certain  pieces  of  plate  were  given  to  the  wife  immediately 
after  the  marriage  by  the  hufband's  father ;  I  was  of  opinion 
they  were  to  be  confidered  as  gifts  to  the  wife  for  her  feparate 
ufe. 

Next  as  to  the  diamond  necklace  that  underwent  feveral  al- 
terations, but  muft  be  confined  to  fuch  diamonds  as  were  in  it 
at  the  time  of  Lord  Londonderry^ %  death. 

This  is  not  to  be  confidered  as  a  gift  merely  to  the  feparate 
ufe  of  the  wife. 

Whereahufijand  I  have  indeed  admitted  a  hufband  may  make  fuch  gifts,  but 
thin<^ to  a  wife^  ^  where  he  exprefsly  gives  any  thing  to  a  wife  to  be  worn  as 
to  be  worn  as  ornaments  of  her  perfou  only,  they  are  to  be  confidered  merely 
orna.nentsofher  paraphernalia^  and  it  would  be  of  bad  confcquence  to  confider 
Ai"^*to^be^confi^  ^^^^  otherwife;  for  if  they  were  looked  upon  as  a  gift  to  her 
Bcred  merely  as  feparate  ufc,  fhe  might  difpofe  of  them  abfolutely,  which  would 
iaraphtrnatia.     be  Contrary  to  his  Intention. 

But  this  will  be  the  fame  thing  as  to  Lady  Londonderry  ^  in* 

tereft,  if  it  can  be  proved  flie  wore  them  as  the  ornaments  of  her 

perfon. 

It  is  not  necefiary  to  prove  flie  wore  them  all  times,  but  only 
upon  birth  days,  and  other  publlck  occafions,  which  it  has  been 
proved  fiie  did, 

I  am  therefore  of  opinion  flie  is  intitled,  unlefs  the  obje£lion 
fhould  prevail,  of  the  alienation  by  the  hufbund  in  his  life- 
time. 

A  Kuiband  may  For  v/hatevcr  jcwcls  a  wifc  wears  for  the  ornament  of  her 
alien  the  jewel*  perfon,  the  hufbaiid  may  alien  in  his  life-time  ( 1 ). 

a  wife  wears  lor  a  '  ^   ^    J  v    '  ^ 

the  ornament  of      But  I  am  of  opinion  the  acl  Lord  Londonderry  did  amounted 

her  perfos.    _  ,yjot  to  an  alienation. 

The  diamond  necklace  was  pledged  as  a  collateral  fecurity  for 
J OOii/.  borrowed  by  hord  Londonderry,,  oi  Mr*  Middletony  and  a 
bon(!  given  at  the  fame  time,  which  (hews  it  was  intended  as  a 
perfqnal  fecurity  from  himfelf ;  a  power  likewife  was  given  to 
Mr.  MMdJeton,  whilft  Lord  Londonderry  was  out  of  England^ 
to  feU  the  ©ecklad^for  1 500  /. 
i  IC  "  ]  This  does  not  amount  to  a  fale,  but  only  a  necefiPary  power  ir 
order  to  reimikiJ'fe  Mr.  Middleicn,  wiien  fold,  his  principal  and 
intereft. 

But  it  was  not  fold,  and  therefore  at  his  death  flood  only  as 
pledge. 

^'ed  M^^Xf         ^  opinion,  ;5f  a  hufband  pledges  the  wife's  paraphernalia 

ll\{c"par/pber~  ^d  iiics,  leaving  a  fuitieient  eflate  to  redeem  the  pledge,  and  pa' 

nalia,  ani  leaves  ^ 

?»,ir«ffic»eot  eihte  to  redeem  /the  pledge,  ihe  .is^nti^e^  to  have  it  redeemed  out  of  his  pcrfonal  eitate 

(l)  Seymore       Trefif^m-,  ante  359. 


m  the  Time  of  Lord  Chancellor  Hardwicke,  395 
all  his  debts,  flie  fhall  be  intitled  to  have  it  redeemed  out  of  the    Graham  v. 

-  ,,         f.      ^    n  ^  L'jkdond/:rr  r 

huU^and  s  perlonal  eltate.  Th    •  h  f 

The  cafe  of  Tipping  verfus  Tipping  in  r  P.  IVms.  730,  is  a  u^f  ^.f^^^'.f 
much  ftronger  cafe  ;  that  the  right  of  the  wife  to  paraphernalia  is  paraphernalia 
to  be  preferred  to  that  of  a  legatee  ;  a  leading  cafe,  and  has  been  preferred 
followed  by  the  court  ever  hnce  ( i).  Itgmee. 

Suppofe  Lord  Londonderry  had  given  this  necklace  to  a  lega-  As  the  diamond 
tee  fpecifically,  the  legatee  would  have  been  intided  to  come  Hl^^^^^^^  lxJj 
into  this  court  to  have  it  difnicumbered,  and  the  right  of  the  Londonderry  ii 
wife  ia  fuperior  to  that  of  any  legatee ;  and  therefore  I  declare  Entitled  to  an 
file  is  intitled  to  the  necklace,  and  as  it  has  been  fold  fhe  is  in-  [ng^to^the^^aiu^ 
titled  to  an  account  according  to  the  value  at  which  it  has  been  at  which  it  has 
fold.  ^"'^ 

(i)  Snclfoit  V,  Corbet)  ante  370, 


Benfon  verfus  Gib/on^  November  26,  174(5.  Cafe  134. 

A Bond  was  given  by  the  plaintiff  to  the  defendant,  who  ^  bond  given  by 

was  a  hair-merchant,  as  a  fecurity  for  his  fervice  and  the  plaintiff  to 

behaviour  in  Flanders  as  an  agent  for  the  defendant  in  buying  JjJo'^J^s^'^l^di'r- 

hair   there  ;   the  plaintiflF  was  to  flay  abroad  till  a  certain  merchant,  as  a 

feafon,  and  as  a  fecurity  for  his  performance  of  the  agree-  fccurity  for  his 

ment  he  depofited  a  Iiund red  pounds  in  the  hands  of  the  de-  hav7our^in 

fendant.  -  dcr:  as  an  agent 

for  buying  huir, 

and  as  a  fecurlty  for  his  performance  of  the  agreement  depofited  lOo/.  in  the  defendant's  hands.  He 
bought  only  5 /,  worth  of  hair,  and  returned  to  £«^/flW  before  the  time  agreed.  Thit  penalty  cannot  be 
decreed  bercy  becauje  tjhis  is  a  bond  for  fervice  o«/y,  and  different  from  a  nomine  poenoe  in  leafes  to  prevent  a 
tenant  from  plovjing, ' ' 

The  plaintiff  bought  but  five  pounds  worth  of  hair  for  the 
defendant,  and  returned  to  England  before  the  time  agreed  be- 
tween them. 

The  bill  was  brought  for  fifty  pounds  a  year  agreed  to  be  paid 
by  the  defendant  for  the  plaintiff's  trouble,  and  alfo  for  the 
depofit. 

It  was  infilled  for  the  defendant  this  was  a  breach  of  the  plain-  30  ] 
tifl^'s  duty,  and  a  forfeiture  of  the  bond,  and  that  the  defen- 
dant has  a  right  to  retain  the  hundred  pounds  in  fatisfa£lion  of 
the  penalty  and  that  this  court  will  not  relieve  againft  it,  for 
it  is  the  ftated  damages  between  the  parties  ;  and  they  cited  ihe 
cafe  of  Roy  verfus  the  Duke  of  Beaufort^  before  Lord  Hardwichey 
Jufie  5,  1741  (i),  and  likewifc  compared  it  to  the  cafes  of  nomi- 
ne poena  in  leafes. 

Lord  Chancellor, 

I  cannot  decree  this  penalty  here,  becaufe  this  is  a  bond  for 
fervices  only,  and  different  from  a  nomine  poena  in  leafes ,  to  pre- 
vent a  tenant  from  plowing,  becaufe  that  is  the  ftated  damages 
between  the  parties  (2}. 


(j)  Ante  2  vol.  190.  S, 


(2)  See  Aykti  V.  Dod,  a%ic  z  vol.  2  .'9. 
A  a  3  'n'o- 
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^G^BscrN'''  '^^  '^^  ^^^^  ^^^^  ^^^^      ^^"'^^  ^  fecurity  not  to  ne* 

Where^rperfon  ^"^^^^  revenue,  becaufe  there,  where  a  perfon  is  guilty  of  a 
js  guilty  of  a  breach,  it  is  confidered  in  law  as  a  crime,  and  this  court  will  net 
breach  of  a  bond  relieve  for  that  rcafoii. 

given  as  a  fecu- 
lity  liOt  to  de- 
fraud the  revenu«>  this  court  will  not  reliere  agaihft  it,  becaufe  it  is  confidered  at  law  as  a  crime. 

The  court  in  Here  I  cannot  decree  the  penalty,  but  muft  dired  an  adion 
this  cafe  j^ftr>  at  law  upon  a  quantum  dammficatusy  -to  try  how  far  the  defend- 
aaion'^c^w         ^"^^         damnified  by  the  plaintiff's  non-performance  of  the 

•upon  a  quan'.um  fcrvicC. 
^tzmr.'i^ca  usy  to 

try  how  far  the  defendant  has  been  damnified. 

Lord  Hard^iviche  recommended  it  to  the  parties  to  agree  it 
upon  the  following  terms-,  that  the  defendant  (hould  pay  back 
only  ninety .  pounds  of  the  depofit,  and  the  bill  to  be  difmiffed 
without  cofts  of  either  fide  j  which  was  agreed  to  accordingly. 


Cafe  135.  Latnpley  verfus  Blower y  November  27,  1746. 

ji.  H.  by  her  jfNN  Hough  by  her  will  fays,  "  I  give  to  my  nieces  Frances 
will  fays,  I  give  V3       Lampley,  the  wife  of  Lampley,  and  Ann  Blower, 

F.L^nT^y^^F.  "  ^o^^  BarbadoeSi  each  one  half  of  the  produce- of  bank  (lock, 
each  one  half  of  and  to  their  ijfue^  and  if  either  of  them  Oiall  happen  to  die  be~ 
the  produce  of    «  ^^^^       les^acv  become  due  to  her,  and  tea-ve  no  i/Tue^  the  fliare 

bank  ftock,  <^nd  r     1   •       n    n  i      r      •  ^  ' 

/3  their  iffue,  and     oi  her  10  dymg  ihali  go  to  the  lurvivor, 

if  either  fhall 

happen  to  die  before  the  legacy  became  due  toh"r,  a»d  hate  no  j/fue,  the  fliare  of  her  fo  dying  fhall  go 
to  the  furvivor.  F  L,  died  before  the  teftatrix,  leaving  a  fon,  i  wlao  has  broug,ht  his  bill  for  a  moiecy  of 
the  produce  of  the  baiik  ftock.  The  words  leave  no  iffue  confine  it  to  F.  LJ'i  leaving  no  i£iie  r  ame 
of  her  death,  and  <ire  relative  to  any  child  che  legatee  might  have  ai  her  death,  and  therefore  a  luoiety 
of  ihe  produce  of  the  bank  ftock  was  decreed  to  the  fon  of  F.  i-.  (i). 

Frances  Lampley  had  a  fon  at  the  time  of  the  devlfe,  and  died 
before  the  teftatrix,  leaving  a  fon,  the  now  plaintiff,  who  brings 
his  bill  for  the  moiety  of  the  produce  of  the  bank-ftock. 

Mr.  Browning  for  the  plaintiff  cited  Wild's  cafe,  6  Co,  i6  h* 
andinfifted  a  devife  to  the  mother  and  her  iffue  makes  it  a  joint- 
ten'AUcy,  and  that,  as  he  has  furvived  his  mother,  he  is  become 
intitled  to  her  whole  fliare. 

Mr.  Solicitor  General  for  the  defendant,  who  is  the  refiduary 
legatee,  infifted,  that  the  conftru^lion  muft  be  the  fame,  as  if 
Mrs.  Lampley  had  furvived  the  teftatrix. 

There  is  no  bequeft  to  the  anceftor  for  life,  and  therefore  the 
children  cannot  take  by  way  bf  remainder,  and  confequently  it 
would  be  contrary  to  the  meaning  of  the  teftator  that  the  iffue 
(hould  take. 

As  it  is  to  both  the  nieces,  and  their  iffue,  the  word  ijfue  can 
be  a  word  of  limitation  only. 

In  cafe  Ihe  die  and  leave  no  ijue,  mull  mean  to  go  to  iffue 
generally. 

(i)  The  reader  is  referred  to  Hodg-Jcn  v.  BuJJIyi'knte  2  vol.  89.  «.  1. 

That 


I  397  3 


in  the  Time  of  Lord  Chancellor  Hardwicke, 
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That  the  rule  laid  down  by  the  plaintifF's  counfel  js  wrong,  Lamplzy  n 
and  infifted  that  a  devife  to  A,  and  his  Iffuc,  though  A.  has  iffuc  B*'®^*^^'- 
at  the  time,  is  an  eftate-tail. 

Lord  Chancellor, 

Such  a  conftrudlion  muft  be  made,  as  that  the  plain  Intention 
may  take  place,  fo  as  it  be  confiftent  with  the  rules  of  law,  and 
fuch  a  conftrudlion  may  be  made  as  is  not  at  all  repugnant  to  the 
rules  of  law. 

The  word  ijjiit  is  capable  of  three  fenfes. 

In  one  fenfe,  as  a  word  of  defcription  to  take  in  jolntenancy. 

In  another,  as  a  word  of  limitation.  ^ 

And  in  a  third,  as  ^  defcription  of  the  perfon  In  remainder. 

I  am  of  opinion  it  is  not  the  jirfiy  to  takein  jointenancy,  be- 
caufe  the  devife  is  to  thtm  and  their  ijfue. 

It  is  true  in  TFiU^s  cafe  the  word  chi/d  was  conftrued  to  give 
him  a  jointenancy  with  the  parent  ( i ),  but  that  determination  was  \ 
befdte  it  had  been  fully  fettled,  that  the  word  ifTue  was  as  proper 
a  word  of  limitation  as  heirs  of  the  body ;  as  in  the  cafe  of  King 
verfus  Melling,  i  Vtntr,  214,  225.  the  ground  of  the  judgment 
in  Wild'%  cafe  was,  that  there  were  no  words  to  fhew  they  fhould 
take  by  limitation. 

But  in  the  prefent  cafe  here  are  words  to  flie-w  the  iflue  fiiould    £  298  ] 
take  after  the  death  of  the  mother. 

The  words  leave  no  ijfue^  are  relative  to  any  child  the  legatee 
might  have  at  the  time  of  her  death. 

If  it  ftdod  barely  upon  the  words  to  A»  and  her  ilTue,  or  to  A. 
and  her  heirs  of  the  body,  the  firft  taker  would  have  the  whole^ 
but  it  is  not  meant  in  that  fenfe. 

And  if  either  of  them  /Jjall  happen  to  die  before  the  legacy  becomes 
"  due  to  her,  and  leaves  no  iffue,  the  Jhare  cf  her  fo  dfing  flmil  go  to 
*'  the furvivorJ** 

What  is  the  meaning  of  this  contingency  ? 

The  will  was  made  in  England^  and  the  legatees  lived  in  Banf^ 
hadoes'^  and  the  teftatrix  could  not  know  at  tha^  diftance  but  both 
might  have  iflue.  * 

The  legacies  vefted  immediately,  and  therefore  it  was  Intended 
to  fecure  them  to  the  iHue,  if  the  parents  died  in  ,the  teftatrix's 
life-time. 

Suppofe  Mrs.  Lampley  had  died  without  leaving  Iflue,  would  tingcnTiimita"' 
not  this  have  been  a  good  devife  over  to  the  furvlvor  of  the  tbn  to^.  5.  it* 
Kieces  ?  therefore  I  am  of  opinion  this  was  a  contingent  limi-  ^j.^j'|^e*^^^^^* 
tation  to  the  other  niece  Ann  Bloiuer,  if  Mrs.  Lampley  died  the  whole  did 
without  iflue,  and  the  whole  did  not  veil  in  the  firft  taker  ;  and  not  veft  in 
according  to  the  refolution  in  Forth-  v.  Chapman,  i  Wms»  66-1,      ^^^^  ^^l^^n 

1  1  n         1   r       •  -rr  ;      •         r   f      f      »  according  to 

ought  to  be  coftltrued  leaving  no  jj/ue  at  ilk  time  of  the  death,  the  refolution  ia 

Forth  verfus 

Clapman  ought  to  be  conftrued  leaving  no  ijfue  at  the  time  of  the  death, 

,  In  that  cafe  It  was  a  mixed  fund  of  boch  real  and  perfonal 
eftate^  the  prefent  is  ftronger,  as  it  is  merely  a  perfonal  chat- 
tel. ^  '  ■< 

•(l  )  So  Bufar  V.  Bradford,  mite  2  vol.  220, 

.    A  a  4  Th& 
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Lampl-kv  v. 

Jl,  devifes  to  % 
man  and  his 
heirs,  and  after- 
wards fays,  if 
he  fhall  die  with 
out  heirs  ot  his 
body,  this  con- 
trouls  it  to  an 
eftate  tail. 


The  word  leave  explains  the  word  ijfue  in  the  firfl:  part  of  the 
devife  to  mean  fiich  as  was  left  at  the  time  of  the  death. 

There  is  nothing  more  common  than  that  fabfequent  words 
defcriptive  of  the  contingency  explain  the  former  ;  as  a  devife  to 
a  man  and  his  heirs,  and  aftewards  teftator  fays,  and  if  he  fhall 
die  without  heirs  of  his  body,  controuls  it  to  an  eftate-tailj  fo 
here  the  fubfequent  words,  if  fhe  fhall  happen  to  die,  ^V.  and 
leave  no  iJfue,  confine  it  to  leaving  no  iflue  at  her  death,  and 
not  generally :  his  Lordfliip  d'^creed  a  moiety  of  the  produce 
of  the  bank  ftock  to  the  plaintiff,  the  fon  of  Mrs.  Lampley  (i). 

(i)         lik  B.  1746.  fol.  74. 


Cafe  13(5.  Darley  verfus  Darky ^  Bmemher  6^  1746  (1). 

[  399  ] 

A  bill  was  A  ^^^^  brought  by  the  plaintiff  for  two  legacies  of  fo  L 
brought  by  the  £\,  and  50 /.  left  to  himfelf  and  his  fifler  under  the  will  of 
iegideTo?5oT  ^^^^^  grandfather,  and  for  the  intereft  that  has  been  made 
left  to  himfelf    thereof.  '^ 

and  his  fifter 

under  their  grandfather's  will,  and  for  the  Intereft  made  of  them  ;  the  defendant,  who  Is  executor  to  the 
plaintiff's  father,  infilled  on  being  allowed  105 /.  for  putting  out  the  plaintiff  apprentice,  and  50/.  for 
the  maintenance  and  cloathing  the  fifter.  A  father  cannot  apply  a  legacy  left  by  a  relation  to  a  child  in  the 
maintenance  of fucb  child)  nor  can  he  put  him  out  an  apprentice  with  the  monej  ariftngfrom  the  legacy. 

.  The 


(0  The  Mailer  of  the  Rolls  in  Lee  v. 
Pmaux,  3  Bro.  Cha,  Hep,  38 1,  ftates  this 
cafe  from  Reg,  lib.  A.  1746.  fol.  263. 
thus.  The  caufe  was  heard  upon  the  ori- 
ginal and  fuppleme^tal  bills ;  the  latter  of 
which  charges,  that  the  plaintifF^s  fa- 
*'  ther  was  a  man  of  no  fubftance,  and 
•'incapable of mja-intaining himfelf;  which 
*'  made  the  plaintiff's  grandfather  averfe 

to  the  match  ;  but  he  afterwards  con- 
"  fented  upon  the  plaintiff's  father  aflur- 
"  ing  him,  that  he  would  not  intermeddle 
«'  with  any  part  of  the  eftate  or  efFcds, 
"  he  (hould  after  the  marriage  think  fit 
•*  to  convey  ;  but  that  the  wife  fhould 
*'  have  the  fole  power  of  difpofing  thereof 
**  by  will^  or  any  other  mode  of  appoint- 
*'  ment;  that  the  plaintiff's  grandfather 
"  being  pofTeffed  of  the  term  of  1000 

years  in  certain  premires  in  the  bill 
«'  mentioned  did  by  indenture  dated  50th 
"  Oftobefy  1708,  and  made  between  him- 
«'  felf -and  plaintiff's  mother  (though  a 
*'  fejne  co^uerty)  in  confidcnuion  qf  natu- 
«*  ral  love  and  affedion  and  her  livelihood 
*' and  future  fupport  afiign  a  moiety  of 
"  fuch  term  to  the  mother  her  executors, 
*'  &c.  to  hold  from  his  deceafe.  Upon 
>'  the  deaih  of  the  grandfather,  the  plain- 


*'  tiff's  father  acknowledged,  that  he 
"  had  given  the  mother  power  to  make 
"  a  will,  and  particularly  that  the  father 
had  by  an  inftrument  in  writing  2 2d 
"  April,  17 1 1,  promifed  to  pay  200/.  to 
"  fuch  perfon  as  fhe  fhould  by  will  ap- 
*'  point ;  and  upon  i ft  Jug.  1 7 1 5 ,  he  had 
"  alfo  given  her  a  power  to  devife  iogo  /. 
"  as  fhe  might  think  fit,  and  had  fub^ 
*'jedted  himfelf  to  pay  the  famej  upon 
*'  the  26th,  June  1738,  the  mother  made 
"  her  will,  and  gave  in  purfuance  o{  her 
pcmjer  to  the  plaintiff  the  moiety  of  the 
*'  aforefaid  term,  and  the  refpedive  fums 
"of  200/.  and  1 000/.    That  the  plain- 
*'  tiff  delivered  the  will  to  the  defendant 
"  J.  Detrley  to  fhew  to  his  father,  which 
he  did :  and  that  the  father  having 
"  confidered  the  faid  provifion  as  quite 
"  fufii^;ient,  left,  the  plaintiff  only  i  s» 
*'  In  a  bill  filed  againft  tlie  father  in 
*'  his  life-time,  the  f.ithef  admitted  by  his 
*'  anfwer  that  he  had  been  intonned,  that 
"  the  mother  had  made  fuch  will,  but 
*'  fubmitted  whether  Ihe  had  a  power  fo 
to  do  without  his  conlent ;  but  it  did 
appear  that  he  had  made  fome  agree- 
ment,  that  ilie  HjouJd  have  a  feparate 
cit?.te.    The  fen  bv  h^s  an- 

I'wtr 
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The  fifter's  legacy  he  claims  by  affignment  from  her.  Darizy  v. 

The  defendant  infifts  he  is  not  obliged  to  account  to  the  ^An^-e^^ 
plaintiff  for  principal  or  intereft,  one  hundred  and  five  pounds 
being  expended  for  putting  him  out  apprentice,    and  much 
more  than  fifty  pounds  in  the  maintenance  and  cloathing  the 
fifter. 

Lord  Chancellor, 

Where  legacies  are  given  to  a  child  by  a  relation,  a  father  can- 
not make  ufc  of  it  in  the  maintenance  of  fuch  child,  but  muft 
provide  for  him  out  of  his  own  pocket  ( i )  ;  nor  can  he  fet  him 
out  in  the  world,  or  put  him  out  an  apprentice,  or  clerk,  with 
the  money  arifing  from  the  legacy,  and  if  he  does  it,  he  fhall  not 
be  allov/ed  it. 

There  is  another  queflion  In  relation  to  an  eftate  given  to  a  Where  an  eftats 
hufband  for  the  livelihcod  of  the  wife,  whether  this  ought  to  be  huft>'Ind  for  tL 
confidered  as  a  feparate  truft  for  the  ufe  of  the  wife,  livelihood  of  the 

wife,  he  may  be 
confidered  as  a  trullec  for  her ' feparate  ufe, 

I  am  of  opinion  that,  whe|^  an  eftate  is  given  to  a  hufband  for 
the  ufe  of  the  wife,  he  may' be  confidered  as  a  truftee  for  her 
feparate  ufe  (2). 

Technical  words  are  not  necefTary  to  make  it  a  feparate  truft,  '^f  ?^  al^^k^^' 

,        J     -  .      ^  .  r  1  raietrulttechnj- 

lor  the  w^ord  hvehhood  is  fufncient  to  Ihew  the  intention  01  the  cai  words  arc  n  jt 
:  giver,  that  it  fhould  be  to  her  fole  and  feparate  tife.  necefTary  (3). 

The  hufband  in  his  Hfe-time,  by  note  tJi|ier  his  hand,  dated 
the  22d  of  Aprily  17 15,  or  in  the  nature  of  a  certificate  declared 
his  wife  might  difpofe  of  the  fum  of  two  hundred  pounds  in  fuch 
manner  as  fhe  thought  proper. 

She  furvived  the  hufband,  and  by  will  difpofes  of  all  fuch  goods, 
chattels,  (s*r.  as  fhe  had  a  power  to  difpofe  of.  C  4^^  3 

I  do  not  know  of  any  cafe  where  it  has  been  held,  that  a  i^h"been  hdd 
mere  voluntary  promife  of  a  hufband  to  a  wife,  and  executory  that  a  mere 
only,  has  been  carried  into  execution  by  this  court,  for  it  is  a  voluntary  pro- 
riiidum  paclurriy  and  would  not  be  carried  into  execution  be-  ^^l^^  to  a  wife] 
tween  flrangers  i  and  therefore  his  Lordfhij)  feemed  to  think  it  and  executory, 
oudit  not,  where  it  is  a  promife  only  from  a  hufband  to  a  .^.^^^ 

.9  t.  4  earned  into  ex- 

'^"^o  ecution  by  this 

court. 

fiver  afterwards  infided,   that  there       bills,  as  far  as  the  fame  related  to  the 

never  was  any  formal  power  delegated  "  moiety  of  the  term  mentioned  in  the 

"  to  her  by  the  father,  except  by  letter  "  paper  22d,  April  x-ji^y  and  the  1000/. 
"  in  the  year  17 1 9,  and  that  if  fuch  letter       in  the  letter  of  the  9th,  Juguji 

*'  was  to  be  confidered  as  giving  her  fuch  *'  the  200/.  in  the  inilrumenc  of  22d, 

*'  a  power  with  refped  to  the  200/.  and  "  April  1715,  were  dilmilfed." 

1000/.  that  the  fame  ought  not  to  be        (i)  Butler  v.  Butler y  ante  60.  note, 
"executed;   as  the  father  fubfequent         (2)  Vide  Harvey  v.  Harvey,  I  P.  W. 

"thereto  executed  a  bond  in  full  dif-  12^'.    Bennet  v.  Davisy  2  P.  IV.'^xG, 

"  charge,  by  way  of  dcfeazance  of  any  }i.olfc  v.  BuddevyBunb,  187.  TyrreH.  Hope, 

"fuch  inflrument,  and  completely  an-  «;//^  2  vol.  562. 
nulled  the  other  power.    By  the  de-         (3)  Fide  Lee  v.  Pricauxy  3  5r>.  Cha, 

cree,  the  original  and   fupplemental  Rep.  -^^i.Jyrr^ll  v.  Hoj>:\  anic  z  \o].  (ibi 
"  ^    ■             .  *  «'  Lord 


C  A  S  E  S  Argued  and  Determined 


DA«tiy  ei  jr,^^^  Chancellor  ordered  that  the  bill,  fo  far  as  it  feeks  relief 

pARUY.  ^  j-Qj.  ^j^g  ^£  200/,  mentiotled  in  the  paper  dated  the  22d 
April,  1 7 15,  do  (land  difmilTed  ;  and  further  ordered,  that 
it  be  referred  to  a  Mailer  to  compute  intereft  on  the  legacies 
of  50/.  each,  given  by  the  will  o(  John  Vincent  to  the  plain- 

**  tiff  Tiheodore  Darlej,  and  Elizabeth  Darley  his  filler,  froms 
the  time  they  refpe£lively  attained  their  ages  of  21,  2.t  ^  per 
cent,  per  ann.  and  that  what  ftiall-  be  found  due  for  principal 

*«  and  intereft  of  thefe  legacies,  be  paid  by  the  defendant  Vincent 

**  Darley  to  the  plaintiff,  he  having  admitted  affets  of  the 
father  for  that  purpofe ;   and  alfo  to  take  an  account  of 

*'  fuch  interefl  as  was  received  by  Theodore  Darley  the  father  in* 

**  his  life-time,  on  any  of  the  principal  fums,  part  of  the  truft 
eftate  and  the  defendant  Vincent  Darley,  executor  of  Theodort 
Darley,  is  to  be  charged  with  fo  much  as  fliall  appear  Qn  the 

•*  faid  inquiry  to  have  been  got  in  by  Theodore  Darley  the  father^ 
and  anfwer  the  fame,  and  alfo  the  intereft  received  by  the 

**  faid  Theodore  Darley  belongirsg  to  the  truft  eftate  ;  and  the  de- 
fendant  Vincent  Darley  is  to  be  charged  with  intereft  for  fo- 
much  of  the  principal  fums  of  th^ truft  money  as  wasreceivedby 

*^  Theodore  Darley ^  and  not  applied  according  to  the  truft ;  and 
the  Mafter  is  to  diftinguifh  and  afcertain  what  was  due,  and  in 
arrear  for  intereft  of  the  truft  money  at  the  time  of  the  death 
of  Sarah  Darley  the  plaintift'*s  mother,  and  what  was  fo  due 
upon  arrear  at  h^j^eath  to  be  paid  to  the  plaintiff  £>^2r%.'* 


Cafe  137*         Wich  verfus  MarJJjdl  and  others,  December  6,  174^. 

merc3«aufc  ^TP  H  E  bill  was  brought  by  the  plaintiff,  as  affignee  of 
ilands  over  for  X  Knott  a  bankrupt,  againft  the  defendants,  to  account  for 
want  of  making  ^  ^^^^  q£  money,  which  the  bill  charges  they  have  reeeived  of 

feme  defendants  °  ' 

parties, you  can-  Knott  hnce  his  bankruptcy. 

not  proceed        ii,  > 

againft  any  other  unlcfs  the  plainiift'wUl  fubmit  to  difmifs  his  bill,  aS  to  thofe  defendants  who  ayt 
improperly  brought  before  the  court. 

Some  of  the  defendants  being  agents  only  and  not  principals, 
the  caufe  was  ordered  to  ftand  over  in  order  to  make  . the  princi- 
pals parties. 

Mr.  IVilhraham,  counfel  for  the  plaintiff,  would  have  gone 
on  againft  another  defendant,  as  it  was  a  diftin^l  claim  from  the" 
reft  of  the  defendants    but  fcrd  Hardwicke  faid,  where  a  caufe 
ftands  over  for  want  of  making  fome  defendants  parties,  yoa 
[  4CI  ]    cannot  proceed  againft  any  other  defendant,  unlefs  the  plaintift'' 
will  fubmit  to  difmifs  his  bill,  as  to  thofe  defendants  who  are  im- 
properly brought  before  the  court. 
Itis  notufual  to     His  Lordrtiip  faid,  that      was  not  ufual  to  bring  a  bill  here 
bring  a  bill  a-    £^j.  ^  demand  of  this  nature,  when  you  mav  recover  at  law, 

gamft  a  jerfon  '  *  *  ■ 

iot  money  re- 
ceived cf  <i  bankrupt  fince  his  bankruptcy,  when  you  may  recover  at  law,  provided  you  can  prove  the 
f  .iifon  who  received  the  money  of  the  bankrupt  had  iio'.ict  of  hi*  bankrupicy,  m>S  nn  aillon  of  iro-jtf 
ii.  the  pio.  Lr  one  for  this  money. 

proviufa 
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provided  you  can  prove  the  perfon  who  received  the  money  of 
the  bankrupt  had  notice  of  his  being  a  bankrupt  ( i )  ;  but  it  muft  ' 
not  be  in  an  action  for  money  had  and  received  to  the  ufe  of 
the  aflignee  under  the  commifhon  ;  becaufe  that  would  afhrm 
the  contradj  but  an  a£lion  of  trover  would  lie  for  this  mo- 
ney (2). 

(i)  His  Lordfliip  ordered  Marjhall  to     Reg.  Lib.  B.  1746.  fol.  152. 
j^ayzzl.  admitted  by  nis  anfwer  to  have         (2)  f^:c^e  Billon  v.  Hjds,  ante  i  volii 
been  received  by  him  of  the  bankrupt,     128.  note  i. 
to  the  ailignees  under  the  commiflion. 


Barret  verfus  G<j;v  atid  Umfreville y  Dec/emher  15,  1746.        Cafe  13S'. 

THE  bill  was  brought  for  a  fpecific  performance  of  an     ^7^^^^^ '^y 
agreement,  which  was  depofited  in  the  hands  of  the  de-  trefpafs  examine 
fendant  Umfreville^  by  the  mutual  confent  of  the  plaintiff,  and  adcfcndantin 
the  defendant  Sir  Samuel  Gore;  Umfreville  too  was  the  attorney  ^^^^^^^^^^^^,1 
who  drew  up  the  agreement;  fome  difputes  arifing  afterwards  he  is  not*inte^ 
between  the  plamtifF  and  the  principal  defendant,  the  plaintiff  ^^^^^  ^^he 
fent  his  agent  to  Umfreville^  to  defire  a  copy  of  the  agreement ;  ^J^J?.*^  but\herc 
he  told  him  he  would  not  give  him  one,  for  it  was  no  agreement  he  cannot  be  ex^ 
as  he  had  not  been  paid  for  it ;  at  another  time  threatened  he  ^[^j"^^^""^ 
would  burn  ir ;  and  at  a  third  that  he  would  deftroy  it ;  and  af-  ^  '"'^ 
terwards  in  breach  of  his  trull  delivered  it%p  to  the  defendant 
Sir  Samuel  Gore, 

At  the  hearing  of  the  caufe,  the  defendant  Sir  Sajnuel  Gore 
"Offered  to  read  the  depofition  of  the  defendant  Umfreville,  in 
order  to  prove  it  a  conditional  agreement  only,  and  for  other 
purpofes. 

The  plaintiff's  counfel  obje£led  to  his  evidence,  as  fweaving 
to  excufe  himfelf,  and  being  like  wife  to  prove  fa6ls  diredly  con- 
trary to  his  anfv/er. 

Lord  Hardwicke  allowed  the  objeiSlion,  and  fald,  to  be  fare, 
even  at  law,  you  may  in  an  a61:ion  of  trefpafs  examine  a  defendant 
in  favour  of  another  defendant  ( i ),  where  he  is  not  interefted  in 
the  event  of  the  caufe,  but  there  he  cannot  be  examined  for  the 
plaintiff,  becaufe  by  making  him  a  party  to  tiie  aa:ion,  the 
plaintiff  has  precluded  himfelf  from  the  benefit  of  his  evi- 
dence. 

This  court  goes  farther,  and  you  may  not  only  read  the  de*  In  this  court  you 


pofition  of  one  defendant  for  analfeer,  but  for  the  plaintiff  like-  w  .eadrhede- 

•  r  pofition  of  a  de- 

fendant  for  the 
plaintiff  likewife. 


Yet  if  the  defendant,  who  is  offered   In  evidence  for  ano- if  the  defendant 

ther  defendant,  may  not  neceffarily,  but  by  poffibiiity  oniv,  be  "^^y 

r  kl   .       A     li  •    •     1  t      c  I-       ••'         lity  only  babble 

liable  to  colts,  this  is  always  a  realon  lor  reiufing  his  evid'^nce  ;  to  coft/,  this  is 

alvvavs  a  re^fon 

for  refufing  his  evidence,  becaufe  he  is  fwoaring  to  excufe  himfsif. 
(1)  ruli  Piddock  v.  BroiL-n,  3  P.  W.  288.  Ni^htingak  v .  D:dd,  Amh.  585. 
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becaun- 
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Barret  v.    bccaufc  he  is  interefted  fo  far  as  to  be  fweariwg  to  excufe  kiinu 

aaaftomake  ^^^"g^         objeacd  hcrc  by  Sir  Samuel  counfely 

himfclf  a  proper  that  this  is  bringing  him  before  the  court  with  his  hands  tied, 

yarty  to  the       fQj.      Other  perfon  was  prefent  at  the  time  of  the  agreement, 

^pXni facie  to     htt^Q.tn  Barret  zn6.  Gore^  but  Umfreville  \  yet  I  do  not  think 

the  cofts,  tho*     even  this  is  fufficient  to  intitie  the  defendant  Sir  Samuel  Gore  to^ 

the  only  one  pre-  ^q^^  (j^jg  depofitiou,  for  if  a  perfon  will  a£l  in  fuch  a  manner  as 
tent  at  the  agree-  .      .       -        '  ^  -  .  i  ,•  i  i        •  ^ 

ment,  yet  the     to  make  hmileii  a  proper  party  t©  the  cauie,  and  liable  prima 

rule  mua  prevail  J^acie  to  tlic  cofts,  though  he  was  the  only  perfon  prefent  at  the 

^^tion^bein^'^read  ^gf^cment,  yet  the  rule  muft  prevail  againft  his  depofition  being 

as  evidence.      read  as  evidence,  and  his  Lordfliip  determined  accordingly. 


Cafe  139.  Moore  verfus  Moore y  Rehearing^  December  16,  1746. 

Where  legacies  A  Perfou  by  his  Will,  in  1713,  gives  legacies  chargeable  up~ 
are  charged  upon  £\,  o\\  a  leafehold  eftate  determinable  at  the  end  of  ninety-mine 
Ind*^intercft^dU  7^^^^,  and  dire£ls  intereft  to  be  paid  upon  thofe  legacies  from, 
reaedtobepaid,  the  year  1720. 

the  court  ill  this 

cafe  always  allows  the  legal  iutcreft  (i). 


At  the  time  of  making  the  will  intereft  was  at  £\^per  cent,  and 
reduced  to  five  at  jJf/V/C'c'z^'/w^j',  17 14. 

At  the  hearing  of  the  caufe,  there  being  mortgages  upon  the 
leafehold,  the  Mafter  of  the  Rolls,  fitting  for  the  Chancellor,  de- 
creed the  legatee's  intereft  only  at  the  rate  of four  per  cent,  upon 
a  fuggeftion  it  was  a  deficient  eftate. 

It  was  re-heard  as  to  this  point  only^ 

Lord  Chancellor  altered  the  decree  fo  far,  and  dire£led five  per 
cent*  interejl  upon  the  legacies  *,  and  faid,  though  charged  upon 
leafehold  eftate,  yet  it  is  the  fame  thing  as  if  it  was  to  come  out 
o£  the  perfonal  eftate  at  large,  and  the  court  in  this  cafe  afways 
allows  the  legal  intereft. 

But  if  legacies  are  charged  upon  the  real  eftate,  the  court 
dircfis  four  per  cent,  only,  on  account  of  its  being  a  good  fecuri- 
ty  for  the  principal,  and  the  rule  they  have  conftantly  gone  by  in 


Where  legacies 
aic  charged  oa 
the  real  eftate, 
the  rule  of  the 
Courtis  to  give 
one  per  cent. 
lefs  than  the  le- 
gal intereft,  as 
it  is  a  good  fee urity  for  the  principal. 


this  lat|er  cafe 
legal. 


IS 


to  give  one  per  cent,  intereft  lefs  than  the 


(i)  Vide  Gtdllam  V.  Holland j  ante  2  vol.  343.  and  note. 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


403 


Btr/i  verfus  Forcer  and  tthcrs-^  February  3,  174^.  Cafe  1 40* 

PREVIOUS  to    the  marriage   of  George  Savage  whh  Previous  to  the 
Frances  Forcer,  articles  were  executed  bearing  date  the 
I  lih.  oi  OSiober,  1740,  between  Francis  Foircr  ZLVid  Frances  his  intended  wife  * 
daughter  on  the  one  part,  and  George  Savage  on  the  other  part  ;  covenants  to  pay 
and  it  was  thereby  covenanted  by  the  father  of  the  intended  wife,  ^°  ^^5 

,  ,       r  1        ■      •  r/  •         1  11  huft)and  on  the 

that  at  the  iolemnization  or  the  m.arriage  he  would  pay  one  marriage,  and 
thoufand  pounds  to  the  hufband,  and  th9.t  his  heirs,  executors  that  his  heirs, 
and  adminiftrators  fhould  pay  likewife  to  the  hufband,  his  ex-       "d^°p^y  ^ke» 
ecutors,  adminiftrators  or  aihgns,  fix  months  after  the  death  wife  to  the  huf- 
of  the  father,  the  further  fum  of  five  hundred  pounds,  as  the  J^^^^."*^'^'^  '^fi""* 
remainder  of  the  marriage  portion  of  the  wife  ;  and  by  the  fame  j^onths  aftcr^the 
deed  the  hufband  contracted  that  he  would  give  fecurity  by  fpe-  father's  death, 
ciaity,  covenant  or  obligation,  that  in  cafe  his  wife  furvived  him,  , 

T  .     /   .  °     ,    .   .„  .  ,  .      ^  1       ^       reinainderof  the 

his  heirs,  executors  or  admmiltrators,  withm  fix  months  after  ^yife's  portion, 
his  death,  fhould  pay  her  one  thoufand  pounds,  and  likewife  After  the  father- 
that  fhe  fliall  be  intitled  to  fuch  fliare  of  his  perfonal  eftate  as  the  [hJTufbtnd^' 
wife  of  a  freeman  of  London  would  be.  being  indebted 

to  the  plaintiff', 

aligns  the  SAP^«  to  h'm  as  a  fecurity  for  the  debt.  The  executrix  of  the  uofe's  father  directed  to  account 
for  f,ht  500].  to  the  f'lairft'iff}  as  ft  never  was  the  meney  of  the  wife f  hut  a  deht  due  to  tb(  kufbard  htmjclf 

The  marriagj?  took  efte^i  on  jthe  i  ith  of  J^oveniber  and  the  huf- 
band gave  his  bond  three  days  afterwards. 

George  Savage  is  now  a  bankrupt,  but  before  the  bankrupcy^ 
and  after  the  death  of  his  father-in-law,  being  indebted  to  the 
plaintiff,  afligned  the  five  hundred  pounds  to  him  as  a  fecurity 
for  the  debt  ( i ). 

The  bill  is  brought  by  the  aflignel^  pf  the  five  hundred  pounds, 
againft  the  executrix  of  the  wife's  father,  againft  Savage  the 
bankrupt  and  his  wife,  and  the  aflignees  under  the  commifTion, 
for  this  five  hundred  pounds. 

Mr.  Sohcitor  General,  counfel  for  the  plaintiff,  in Gfted  that 
this  is  out  of  the  common  rule,  thai  whoever  comes  here  for  the 
wife's  fortiwie,  mnjl  firfl  male  a  provfton  for  her^  becaufe  that  rule 
has  been  confined  to  perfons  who  ftand  exa6lly  in  the  fame  light 
with  the  hufband ;  but*  the  court  has  diftinguifhed  where  the 
plaintiff  has  been  a  creditor  of  the  hufband  for  a  valuable  con- 
fidcratjcn  and  fcaye  decreed  for  him  without  obHging  him  to  make 
any  pr^oyifion  for  the  wife. 

T'hat  there  is  likewife  this  f\wourab!e  circumflance  for  tlie 
plainjtif^',  the  five  hundred  pounds  was  not  to  be  paid  to  the  wife, 
or  her  feparate  ufe,  but  to  the  hufband  himfdf. 

He  cited  Jeivfon  verfus  Moulfon,  the  27th  of  OElchcr  and  6th  [  404  J  . 
of  December^  1742,  as  a  cafe  in  point.    (See  2  T'r.  Ath.  417.) 

(1)  But  he  had  previoufly  affigned  it    which  there  now  remained  due  about 
to  other  perfous  for  fecuring  a  debt,  of    J27  /• 

Mr. 
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jriiETT  V.  Mr.  Holford  of  the  fame  fide  cited  Squib  verfus  Wynny  i  P. 
roftcxR.      Jl^ffis.  378   and  Bennet  verfus  Davis,    1  P.  ^/^m/.  316.  and 

Milner  verfus  Co/mer,  ib.  639.  and  Cleland  verfus  Cleland,  Prec* 

in  Chanc.  63. 

Mr.  Attorney  General,  counfel  for  the  wife  of  George  Savage 
the  bankrupt,  faid,  that  it  was  an  agreement  previous  to  mar- 
riage, and  entered  into  for  a  valuable  confideration,  and  execu- 
tory only. 

On  the  foot  of  a  contrail  it  is  a  mutual  confideration,  and 
therefore  the  court  will  conflrue  it  to  be  flridly  carried  into  ex- 
cution  ;  And  though  it  is  no  debt  due  to  the  wife,  yet  moves  from 
the  father  merely  in  confideration  of  the  daughter,  and  there- 
fore was  a  provifion  for  the  benefit  of  the  daugher  and  her  children. 

Mr.  Smith  of  the  fame  fide  faid,  it  was  a  rule  in  equity,  the 
court  will  not  decree  a  hardfhip,  and  if  it  fhould  be  determined 
againfl  the  wife  in  this  cafe,  fhe  mufl  in  all  probability  ftarve  ; 
that  this  therefore  is  a  reafon  for  the  court  to  (land  neuter,  and 
not  interfere  in  favour  of  the  hufband. 

Fort  the  defendan:  was  cited  the  cafe  oiTurton  verfus  Benfon^ 
Free  in  Chanc>  522. 

Lord  Chancellor, 

This  may  be  an  unfortunate  cafe  ;  but  notwithflandlng  the 
counfel  for  the  defendant  che  wife  fay,  I  fhould  not  interpofe  at 
all,  I  cannot  in  this  cafe  refufe  to  make  a  decree  ;  for  if  the 
court  was  to  ftand  neuter,  the  legal  interefl  would  be  in  the  af- 
lignees  under  the  commiffion,  and  they  would  run  away  with  it 
who  have  a  lefs  equity  than  the  plaintiff,  and  therefore  I 
think  the  court  ought  to  make  fome  decree. 

Confider  it  as  if  the  agreement  of  the  i  ith  of  OMer  and  the 
execution  of  the  bond  on  the  7th  November,  were  all  one  agree- 
ment, and  all  before  marriage. 

Then  it  would  have  ftood  as  an  agreement  by  the  wife*s  fa- 
ther, in  confideration  of  a£ts  to  be  done  on  the  part  of  the  huf- 
band, to  pay,  ^c.  ( Vide  the  ivords^J 

The  firfl  thing  infifted  on  for  the  wife  is,  this  ought  to  be  con- 
fidered  as  part  of  the  eflate  ojE  the  wife,  and  that  the  court  would 
not  let  a  hufband  have  it,  unlefs  he  firfl  makes  a  provifion  for  her, 
C  4^5  ]  nor  confequently  the  plaintiff,  he  flanding  only  in  the  hufband's 
place. 

Where  the  wife  Thofe  c^fes  are,  where  the  wife  has  a  demand  in  her  own 
hrrown'^iTht!"  ^'p^^y  and  the  hufband  applies  to  the  court  in  her  right,  they 
and  the  hufband  v^'ill  then  take  care  of  femes  covert,  where  there  is  no  agreement 
^f^i^^if'th^^  's  P^^^^°^^  ^^^^  marriage  on  their  behalf  (i)  •,  but  this  never  was 
no  a/reemJntV^  money  of  the  wifc,  for  her  father  has  covenanted  to  pay  it  ab- 
previoas  to  the  folutcly  to  the  hufbaud,  therefore  is  no  part  of  the  wife's  eflate, 
b^rr^'hc'courJ  ^^^^  ^  '^^^^  ^'^^  ^°       hufband  himfelf. 

vfjii  take  care  of     '^^^^  queftion  will  depend  upon  the  other  objection,  with 
fcer  iiitereit.      regard  to  the  agreement  on  the  part  of  the  hufband  in  the  articles 
previous  to  the  marriage,  that  it  is  an  executory  contrx6l,  and 


(1)  Fide  Jeiyfon  v,  Mouljbn,  ante  I  vol.  4 1 7., and  the  <Jafes  cited  there. 


the: 
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thc  whole  muft  be  decreed  to  be  carried  ftriaiy  into  execution 
for  the  benefit  of  the  wife. 

I  will  put  this  cafe    Suppofe  the  hufband  had  not  been  a  J^^J^^^^^^J'^^^^p'^ 
bankrupt,  and  had  brought  a  bill  againft  the  executrix  of  the  bankruprand 
father  for  a  performance  of  his  covenants  under  the  articles,  the  had  brousbt  a 
court  could  not  have  compelled  the  hufband  to  have  done  more  f^rmance^'orthc 
than  give    the  bond,  and    the  wife  muft   have  taken   her  father's  cove- 
-chance  as  to  the  fliare  of  her  hufband's  perfonal  eftate,  as  any  nants  under  the 
,t)ther  widow  of  a  freeman,  fubjeft  to  the  accidents  of  trade  and  ''^^^1^''^'^^^^^^ 
bankruptcy  ;  and  the  hufband  might  have  faid,  I  gave  a  bond  compelled  him 
three  -days  after  marriage,  and  you  have  acquiefced  in  it,  and 
therefore  nothing  is  left  executory,  for  1  have  performed  the  the'^w^e'^' 
whole  on  my  part.  ;      muft  have  take« 

her  chaate  as 

the  fhare  of  her  hufband's  perfonal  eftate,  and  his  aflTigtiec  fhall  not  be  in  a  worfe  condition  than  himfcit- 

Then,  if  the  hufband  would  have  been  in  titled,  fhall  an  af- 
fignee  for  a  valuable  confideration  be  in  a  worfe  condition  than  the        .  ^ 
hufband,  the  allignor  ?  There  are  many  cafes  where  he  has  been 
;held  to  be  in  a  better  condition,  but  none  where  he  has  been  held 
^o  be  in  a  worfe- 

So  that  however  unfortunate  the  cafe  of  the  wife  may  be, 
there  muft  be  a  decree  in  favour  of  the  plaintiff  j  for,  as  I  faid 
before,  if  I  ftood  neuter,  the  aflignees  under  the  commiflion, 
who  barely  ftand  in  the  place  of  the  hufband,  would  take  the 
whole  from  an  affignee  for  a  valuable  confideration. 

Therefore  his  Lordfiiip  decreed  the  executrix  of  the  wife's 
father  to  account  for  the  500/,  ( 1 )  to  the  plaintiiT. 

(0  Which  he  dire6\ed,  to  be  applied    plaintiffs  demands..    Beg.  Lii,  A.  17464 
in  the  firll  place  to  difcharge  the  debt    fol.  291. 
due  to  the  iirfl  affignees^  and  then  the"* 


Madox  verfus  Jackfony  February  4,  1746;  Cafe  14  r< 


IN  the  prefent  cafe,  there  were  three  obligors  in  a  bond.  Three  obligors 
in  a  bond,  the 
obligee  brings 

principal,  and  the  repreXentative  of  one  of  the  furetles  before  the  court,  and  by  his  bill  ftatcs  the 
third  is  dead  infolvent  i  on  ilie  citcumftances  of  this  cafe,  the  ebje^ion  for  tlie  WAnt  of  parties  oysjc 
■ruled. 


The  plaintlfl^,  the  obligee,  has  brought  only  one  obligor 
before  the  court,  and  the  reprefentative  of  another,  but  not  of  the 
third,  becaufe  the  bill  ftates  that  he  is  dead  infolvent. 

An  obje61:ion  was  made  for  want  of  parties  by  one  of  J^e  de- 
fendants, who  infilled  that  the  reprefentative  of  Wat/on,  the  third 
obligor,  ought  to  have  been  made  a  party ;  for  it  is  poffible  he 
might  have  paid  off  the  bond,  or  at  lealf ,  if  before  the  court| 
might  contribute  bis  part  towards  payment  of  the  bond. 

'Fhe  plaintiiF's  counfel  in  anfvver  fayj^- that  all  the  defendants 
believe,  that  ff^atfoti^  the  deceafed  obligor,  died  infolvent, 
^5  ^  and 
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U^'/kson'  ^^^^    appears  in  the  caufe,  the  defendant  Jadfon  was  the 

Jackson.     principal  obligor  in  the  bond,  fo  that  the  other  two  were  only 
fureties. 

WheteadebtU       LoRD  ChaNCEELOR, 

Joint  and  feverai,  1  he  general  rule  of  the  court,  to  be  fure,  is,  where  a  debt  is 
^the plaintiff muft  joint  and  feveral,  the  plaintiff  muft  bring  each  of  the  debtors  be- 
deTtorrbefore  ^^^^  ^^'^}^>  bccaufe  they  are  intitled  to  the  affiftance  of  each 
the  court.         Other  in  taking  the  account  ( i ). 

Debtors  are  in-       Another  reafon  is,  that  the  debtors  are  intitled  to  a.  contribu- 

tribu'tion^        tion,  where  one  pays  more  than  his  (hare  of  the  debt. 

Where  the  debt       ^  further  reafon  is,  if  there  are  different  funds,  as  where  the 

is  a  fpeciaity,     debt  is  a  fpecialty,  and  he  might  at  law  fue  either  the  heir  or  ex- 

S^lnd^execu    ^^^^^^        fatisfa£^:ion,  he  muft  make  both  parties,  as  he  may 

to/parcies!^  ^"  come  in  the  laft  place  upon  the  real  afTets  (2). 

Wh*re  the  obil-  ^^^^^       exceptions  to  this,  and  the  exception  out  of  the 

gors  are  only  "  firft  ^le  is,  that  if  fome  of  the  obligors  are  only  fureties,  there 

liiretiesjitisnot  is  no  pretence  for  the  principal  in  the  bond  to  fay,  that  the  ere- 

bring^them'te-  ^^S^^     hxixi^  the  furety  before  the  court,'  unlefs  he  had 

tore  the  court,    paid  the  debt. 

The  exception  out  of  the  fecond  rule  is,  that  if  there  are  no 
^perfonal  afTets  at  all,  and  this  fa61:  appear  plainly  in  the  caufe^ 
^there  is  no  occafion  to  bring  the  reprefentative  of  that  co-obligor 
bef®re  the  court. 

{  407  J      But  this  is  a  fpecial  excepted  cafe,  and^therefore  not  within  the 
rule. 

But  fuppofe  it  was  a  common  cafe,  and  the  bill  had  been 
brought  by  the  reprefentatives  of  Matiby^  one  of  the  fureties  in 
the  bond,  whether  it  is  neceffary  to  make  the  reprefentative  of 
Wat/on  a  party. 

As  to  taking  of  the  account,  it  is  quite  out  of  the  cafe,  by 
admifTion  of  the  defendants,  that  the  bond  is  not  paid,  nor  any 
part  of  the  principal  and  intereft,  fo  that  here  is  no  ground  to 
make  the  reprefentative  of  IVatfon  a  party,  in  order  to  aflifl  him 
in  taking  the  account. 

The  other  pretence  is,  in  order  for  a  contribution. 

It  is  admitted  by  all  the  anfwers  that  IVatfon  is  dead  infolvent, 
and  therefore  differs  from  the  cafe  of  AJhhuiJl  verfus  Eyre  (3),  de- 
termined before  me  upon  a  plea. 

For  though  there  was  an  admifTion  of  infolvency  in  that 
cafe,  yet  it  did  not  appear  whether  the  principal  or  intereft 
might  not  have  been  paid  by  the  co-obligor,  who  was  not  before 
the  court,  and  that  was  the  reafon  of  allowing  the  plea. 

There  can  be  no  particular  adminiftration  to  Wat/on  here^ 
for  that  muft  be  to  a  particular  fubjedl  belonging  to  the  eft  ate 
of  theinteftate,  but  as  he  is  dead  infolvent,  there  can  be  nothing 
but  a  general  adminiftration  :  and  therefore,  on  the  circuftances, 
of  this  cafe,  Lord  Hardwickc  over-ruled  the  objedion.  for  want 
of  parties. 

{\)Sed  vide  Collins  V.  Griffith,  i  P.  V^^'  (n^  Ante  1  vol.  5  U  S,  C.  ante  341^ 

313.  '  s.  c.  ^ 

(2)  Fide  Gabon  v.  Hancock^  ante  z  vol.  *v 
436. 
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0;]ly  verfus  TFalhr^  July  19,  1746,  before  the  Mafer  of  the  Rolls ^   Cafe  142. 
fittmg  for  Lord  Chancellor, 


T 


H  E  bill  was  brought  by  the  olaintitF  as  the  refiduary 
devifee  of  Mr.  D^r,  for  a  fpecific  performance  of  an      ^^'^^^'^^^  ^ 
agreement.  beini  conf.fied 

by  the!  defend- 
ant, decreed  to  be  carried  into  eXecutiorij  though  the  agreement  was  proved  by  one  witnefs  only,  and 
politively  denied  by  the  defendant's  anfwer  (i). 

Mr.  Dyer  being  an  incumbred  man,  had,  in  his  life-^time  (2), 
compounded  with  feveral  of  his  creditors,  and  after  his  death^  , 
the  plaintiff,  as  he  fhates  it  by  his  bill,  came  to  an  agreement 
with  the  defendant,  to  pay  him  29  /.  as  a  compofition  for  a 
bond  debt  of  84  /.  and  indorfed  it  upon  the  back  of  the  bond. 

The  agreement  was  proved  by  one  witnefs  only,  and  pofitively 
denied  by  the  defendant's  anfwer,  but  there  was  the  circumftance 
of  the  defendant's  confeffing  the  agreement,  proved  in  the  caufe,    [  408  ] 
and  fome  other  circumftances  to  corroborate  the  evidence  of  the 
lingle  witnefs. 

The  Mafer  of  the  Rolls  offered  to  dire£t  an  iffue  to  try  the 
agreement,  if  the  defendant  defired  it^  bat  the  defendant's  coun- 
fel  declined  it,  unlefs  his  Honor  would  make  an  order  that  his 
anfwer  fhould  be  read  upon  the  trial. 

Two  cafes  were  mentioned  where  fuch  an  order  had  been  where  it  Is  oath 
made,  one  in  2  Fer?u  c;54.  Ihheffon  verfus  Rhodes,  and  likewife  againft  oath,  and 
reported  in  Eq.  Cnf,  Ahr,  229.  There  the  defendant  denied  no-  upon  dLefte^d'to 
tice  of  the  plaintiff's  title  ;  the  plaintiff  proved  it  by  one  witnefs  ;  trytheagree- 
Lord  CoToper  direded  it  to  be  tried  at  law,  but  that  the  plain-  ^fj^^^'rdt"  th^^ 
tifF  fliould  admit  the  defendant's  anfwer  to  be  read  at  the  trial,  defendant's  an- 
not  as  evidence,  for  that,  he  faid,  it  could  not  ^be,  nor  fhould  fwer  to  be  read 
they  admit  it  to  h't  true,  but  fo  that  the  defendant  mii^ht  have  ^!   '.^  * 

■L  Y        ^      f  ,  .  t        1  •      1  •  -r-  ii*^*  -  means  of  trying 

the  beneUt  or  his  oath  at  lavv-,  as  m  this  court,  if  it  would  weigh  by  th;;  jury  the 
any  thing  with  the  jury  ;  the  other  cafe  was  before  Lord  Hard-  ^^reditof  the 
ivicke.  Cant  verfus  Lord  Sidney  Bcauclerk  %    whereas  it  was  oath  tha'pany?"^ 
againft  oath  only  \  the  anfwer  was  direfbed  to  be  read  at  the 
trial,  and  the  reafon  is,  becaufe  it  is  a  means  of  trying  by  the 
jury  the  credit  of  the  witnefs  and  the  party. 

In  the  prefent  cafe,  his  Honor  faid,  it  does  not  reft  finp-lv  .  , 

^  ^r^  ^rrc  i     •  n  r         Where  it  do6S 

upon  the  oath  01  the  witneis,  lor  leverai  circamitances  connrm  noti-f  it  fu.  -  on 

the  witneii"'- 

oath,  but  circumftances  corroborate  what  he  fwears,  the  court  would  not  direft  the  defcauant's  aiifv/cr 
iliould  be  read  at  law, 

(1)  Walton  V.  Hohhs,  miie  2  vol.  19.      ment  was  fignedhy  Daniel.    But  'hede- 

(2)  Affigned  all  his  cffeds  to  one  fendanc  denitd  that  he  acc.e»iec  ro  i 
Darnel,  for  the  benefit  of  his  creditors,  a^iecment  as  Hated  in  the  indoritmc:? 
Daniel  made  the  agrcemenr  alluaed  co    bin  that  he  entered  into  ic  upon  •: 

ihfi  defendant,  v/hic.h  was  indorfVd     tion ^  that  Di7.'?/<?/ vVoold  undertak 
on  the  bond  to  this  eflTd  ;  ihv.i  Dahiel    the  29  .'.  akfohitth.    The  aete 
would  pay  him  a  comp'/fition  of  29  /.  as^,  aiterwards  obtaiusd  a  judgmf 
foon  as  he  could  receive  it  trom  the  bend, 
eltate  and  efFe6t§  of  Dje7\    This  agree- 

VoL.m.  Bb 
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WAt^  r  and  corroborate  what  he  fwears,  and  therefore  is  not  within  the 
rule  of  thefe  cafes,  and  confeqaently  he  could  not  give  any  dr- 
redions  here,  that  the  anfwer  of  the  defendant  iliould  be  read 
at  law. 

The  defendant  refufing  to  try  it  upon  any  other  terms,  hr^ 
Honor  decreed  the  agreement  to  be  carried  into  execution  by 
the  defendant's  delivering  up  his  bond  to  the  plaintiff",  on  pay- 
ment of  the  29  /.  the  fum  he  had  agreed  to  take  in  compofition 
for  liis  debt,  and  gave  no  cofts  of  either  fide  (i). 

(0  And  his  Honor  decreed,  that  tion  on  his  judgment.  Reg.  Lii,  B» 
the  defendant  Ihould  enter  up  fatisfac-    1745-  fol.  424. 


Cafe  143.  Dohhiru  ytx^MS  Bowman^  Michaelmas  Term ^  I74*^« 


ir.^.fuffersa  TTENRT  RETNALLS  Covenants  to  fufFer  a  reco- 

decrre^^i  fhall  vcry,  and  declares  that  fuch  recovery  fhould  be  and  enure 

enure  to  the  ufe  the  ufc  and  behoof  of  himfelf,  his  heirs  and  affigns  ;  and  t9 

of  himfeif,  his  and  for  fuch  ufes,  intents  and  purpofes,  as  by  his  laft  will,  or  by 

W^ofudfiffeS*  any  inftrument  in  writing  by  him  duly  executed,  he  fhould  Hmit 

CSe,  as  by  his  ^nd  appoint. 

will,  ©"c.  he 

Ihould  appoint;  the  word  i2«</ may  be  undeiftood  disjun£^lvely  for  the  word  or,  to  fatisfy  the  intention  of 
the  tertator,  who  by  his  will  appointed  the  recovery  ihould  enure  to  the  ufe  of  y.  C.  and  J.  D,  and  their 
htirsi  on  truft,  i^c. 

The  recovery  was  fuffered. 
[  409  ]  Henry  Reynalls  by  will  (reciting  the  deed  and  recovery)  in 
purfuance  and  execution  of,  and  according  to  the  power  re- 
lerved  to  him  by  the  faid  deed,  and  by  virtue  thereof,  and  of  all 
other  powers  and  authorities  belonging  to  him  in  that  behalf, 
limits  and  appoints,  that  the  faid  recovery  fo  by  him  fulFered^. 
fliall  enure  to  the  ufc  of  James  Ciitherow  and  Jofeph  DobbinSy  and 
their  heirs,  upon  trufl, 
*  It  was  argued  by  Mr.  Wilbraham,  that  a  ufe  could  not  be  H-* 

mited  upon  a  ufe ;  and  as  it  was  declared  that  the  recovery 
ihould  enure  to  the  ufe  of  the  covenantor,  his  heirs  and  affigns, 
that  this  fubfequent  limitation  was  void,  and  confequ-ently  that 
he  had  no  power  to  limit  any  ufes  by  his  will,  and  as  the  will 
was  intended  to  operate  as  an  execution  of  a  power  which  he 
had  not,  and  there  were  no  devifing  words  to  pafs  the  eftate  a» 
owner,  that  the  cllate  was  not  veiled  in  CUiherow  and  Dobbins^ 

I.ORD  Chancellor, 

It  is  certain  that  a  ufe  cannot  be  limited  upon  a  ufe,  but  1 
drrn'k  the'  word  and  mufl  be  underllood  disjundlively  for  the 
word  ory  which  is  frequently  done  to  comply  with  the  intention 
or  parties  (i);  but  if  it  was  to  be  underftood  conjunctively,  I 
think  the  will  wou'ld  be  fuflicient  to  pafs  tlie  eflate  to  Clitberauiy 
and  Dobbinsm 

(i  )   Fiae  Read  V.  ante  2  vol.  645, 

For 
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iFor  m  a  will  there  are  no  particular  words  required  to  pafs    Dobbins  v. 
the  eftatc,  but  any  words  that  (hew  the  intention  of  the  teftator  ^°w**an. 
are  fufficient,  and  the  words  in  this  will  plainly  mamfeft  that  the  wuf  tha^ fre  fuf- 
teftator  intended  that  Clitherow  and  Dsbbins  fhould  have  the  ficlent  to  fhew 
eftate  upon  the  trufts  of  the  wilL  the  intention  of 

a  reftator,  are 
fufficient  to  pafs 
an  eftate. 

Jertimgham  verfus  Glafs^  jfahmry  24,  1)^6.  Cafe  1 44* 

A Motion  was  made  for  fie  exeat  regno,  againft  the  wife  of  Amb.^64. 
G/aff,  who  was  executrix  of  her  former  hufband  ;  G/afs  executrix  of  a  ^* 
■was  already  gone  out  of  the  kingdom,  and  it  was  doubted  by  former  huiband. 
Lord  Chancellor,  whether  it  could  be  granted,  as  fhe  was  a  feme  the  court  will 

,  r        •  !♦  j«  i^      v-    grant  a  fftf  exMf 

covert^  and  could  give  no  lecurity  ;  and  it  was  adjourned  to  this  r^^no  againft  her 
day  to  fearch  for  precedents*  ^»Jone,  if  her  fe* 

Lord  Chancellor  Zt^T^n. 

One  precedent  has  been  produced  to  me  of  -Mi^fjr^  verfus  our  of  the  king* 
Meynell,  May  8,  17 19.  There  a  bill  was  brought  againft  baron 
and  feme,  who  was  executrix  of  her  former  hufband  ;  the  huf- 
band and  wife  both  refided  at  Antigua ;  the  wife  returned  into 
England  alone,  and  an  order  had  been  obtained  from  Lord  Gjiu- 
per  for  a  7ie  exeat  regno  againft  the  viMt ;  (lie  this  day  moved 
Lord  Macclesfield  to  difcharge  the  order,  as  (he  was  a  feme  [  4^^  3 
covert ;  but  he  rejedted  the  motion,  and  afterwards  flie  put  in 
her  anfwer,  and  then  moved  the  court  again  to  difcharge  the 
order ;  but  the  court  a  fecond  time  rejected  the  motion,  unlefs 
ihe  would  give  fecurity  to  abide  the  event  of  the  account. 

Upon  this  precedent,  his  Lordlhip  granted  the  motion  in  the 
prefent  cafe  (i). 

(1)  Reg,  Lib.  A,  1746*  fol.  155, 


M 


White  verCns  San/om,  February      17460  Cafe  145. 

R  S.  locale,  the  mother  of  the  defendant  A.nn  SanfoWy  ij,  the  mother 
widow  of  JVilliam  Sanfom,  was  feifed  in  tail  ex  provi^-  A.S.\wi% 
Jione  viri  of  the  premifles  in  qlieftion,  r^vcrfion  in  fee  to  her  huf-  ^^tt^^^^^^'v/* 
band  :  Aiin  and  William  Safifom  in  his  life^timc,  created  a  mort-  of  theeftat  tin 
gage  term  on  this  eftate  of  1006  years  ;  Mrs.  Ne al e  ]oins  in  le-  ^j'^Jj^jj^^'g^o^^'^  j 
vying  a  fine  to  the  ufe  of  the  mortgagee,  the  remainder  to  fuch  huiband,  ^.  5. 
ufes,  and  in  ftich  ftiares  and  proportions,  as  WilHain  Safifcm  and^.  5.  her 
fhould  appoint,  and  in  default  of  fuch  appointment,  to  the  ufe  a^^rt't^rterm 
of  the  hufband  William  Sanfom  and  his  heirs  ;  arid  the  confider^  of  loco  years 

on  his  eftate, 

imd  joined  in  levying  a  fine  to  the  mortgagecj  remainder  to  fuch  ufes  as  JV.S.  fhould  appoint.  JV.  5, 
before  the  levying  the  fine,  on  i'ale  of  an  eftate  belonging  to  him,  covenants  with  y.  S.  the  purchafer 
for  quiet  enjoyment,  and  afterwards  makes  an  appointment  to  truftees  for  particular  purpofes  of  the  wife's 
eftate.  y,  S.  being  eviit;  d  cf  the  lands  he  purchafed,  brings  his  bill  againft  A  S.  and  her  four  child- 
ren, tofubjecl-  her  Citacc  co  .n  phintift  's  demand  under  the  covenant  ot  IV.  5.  It  be'ir.g  a  doubtful  caft 
^Ixther  the  plaintiff''  %  det  uccrued  by  breach  of  covenant,  till  after  tbs  a^pointmsnt  of  W.  in  txecu:i;n  cf 
the  Reiver,  Lord  Hardwicke  d:jrn-£id  his  bill. 
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White  v.    atlons  recited  are  for  the  barring  all  eflates-tail,  and  fettling  the 
ANsoM.     p^eniifleg  (-Q  {[-^Q  ^fe3  after  mentioned. 

The  hufband,  before  the  levying  the  fine,  on  fale  of  an  eftate, 
covenants  with  J,  S,  the  purchafer,  for  quiet  enjoyment  j  after- 
wards, in  1742,  he  makes  an  appointment  to  truftees,  in  the 
firfl  place,  by  fale  of  the  wife's  eltate,  to  raife  money,  and  pay 
the  principal  and  Interefl  of  the  mortgage,  and  the  refidue  in 
purfuance  of  the  power,  for  the  benefit  of  his  wife  and  children. 

J,  S,  is  evifted  of  the  lands  he  purchafed  ;  William  Sajifem 
dies,  leaving  his  widow  Ami  Sa?ifo?72  and  four  children;  then 
Mrs.  Neakf  the  mother  of  the  defendant  Ann  Sanfom  the  wife, 
die?,  and  this  bill  was  brought  by  J.  S.  agalnft  the  wife  and 
children  of  William  S>avfom^  to  fubje6t  the  premifles  in  queilion 
to  the  plaintiff's  demand,  under  the  hufband's  covenant. 

Mr.  Talbot,  for  the  plaintiff,  cited  Shirley  verfus  Ferrars,  be- 
fore Lord  1  allot,  and  Baynton  verfus  Ward,  before  Lord  Hard^ 
*wicke,  April  24,  1741.  (i). 

Mr.  Huet,  for  the  defendant,  cited  Sir  Edward  Clere\  cafe, 
Co.  Rep,  6,\'j,b, 
t  411  ]        Lord  Chancellor, 

I  think  the  plaintiff  has  a  right  to  come  here,  for  the  mortgage 
term  {landing  cut  is  a  fufncient  ground  for  fo  doing  ;  and  there 
are  cafes  where,  though  even  at  law  it  would  be  deemed  frau- 
dulent, yet  notwithftanding  they  may  come  here  for  the  fake  of 
further  relief. 

And  fo  far  I  am  of  opinion  for  the  plaintiff. 

As  to  the  queftion,  whether  this  appointment  may  be  confi- 
dered  as  fraudulent  agair^il  creditors,  it  has  been  faid,  that  tho' 
it  arifes  under  an  appointment,  yet  by  the  plaintiff's  counfel 
the  whole  eftate  would  be  confidered  at  law  as  derived  under  the 
fine,  and  effeemed  as  a  fraudulent  conveyance  within  the  ftatute. 

For  the  words  of  the  flatute,  it  was  faid,  are  not  confined  ex- 
prefsly  to  the  eftate  of  the  grantor,  but  makes  void  every  alie- 
nation by  which  creditors  may  be  defrauded. 

And  that  what  has  been  done  here  amounts  to  an  alienation;  for 
whether  it  is  taken  as  the  eftate  of  the  hufband  or  of  the  wife,  or 
derived  under  the  fine,  it  is  ftill  an  alienation. 

That  the  hufband  had  a  power  over  it  with  a  reverfion,  fo 
that  it  is  a  power  over  his  own  eflate  :  and  if  he  had  not  aliened 
the  reverfion  it  would  have  been  affets,  fo  that  it  is  an  alienation 
to  the  prejudice  of  creditors  ;  and  if  held  otherwife,  it  would  be 
eafy  to  defraud  creditors,  merely  by  a  different  method  of  con- 
veyancing. 

That  it  was  not  a  bare  naked  power,  but  an  owncrfliip,  and 
therefore  is  an  alienation  to  the  prejudice  of  creditors.  ^ 
There  has  been  another  queflion  ftarted,  that  here  the  mother 
of  Ann  ^anfom,  and  grandmother  of  the  refl  of  the  defendants, 
was  tenant  in  tall  with  reverilon  in  fee  to  herfelf,  and  being  fo! 
€>:  provifione  viri,  Ann  Sanfom  had  no  power  to  alien,  the  mother 
dying  after  the  death  of  William  Sa?iJom  ;  and  though  the  fine 

(i)  Ante  2  vol.  172.  S.  C.    See  the  cafes  referred  to  in  the  note  there. 
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would  be  a  bar  by  the  ftatute  of  the  eftate-tall,  when  it  is  de-  White  v. 
fcended,  yet  as  to  the  reverfion  in  fc-e,  if  it  was  in  the  mother,  it  Ransom. 
could  only  be  by  way  of  eftoppel ;  and  if  this  had  been  the  cafe, 
I  fliouid  have  been  of  opinion,  that  this  eftate  would  not  have 
palled  to  tlie  hufband  William  Sdnfom  fo  as  to  be  his  affets,  be- 
caufe  there  was  nothing  defcended  to  the  defendant  Arui  Sanfom 
at  the  time  of  the  fine,  and  therefore  could  make  no  conveyance 
of  it. 

But  that  is  not  the  cafe,  for  the  reverfion  in  fee  is  to  Mrs.    [  412  ] 
Neale's  hufljand,  and  confequently  in  the  defendant  Ann  San- 
fatly  the  only  child  of  Mr.  NeaL 

But  fiiil  I  am  of  opinion  that  this  would  not  be  a  fraudulent 
conveyance  at  law,  and  if  it  was  fo  held,  would  be  an  extreme 
hard  cafe. 

This  was  the  entire  eftate  of  the  wife,  who  joins  with  her  Tbetruftcreared 
hufband  in  raifing  a  mortgage  term  [ut  fupra)  with  a  power  of  of  .iJ^g\j!;'J-?^"'^ 
appointing  to  the  huiband  in  fuch  parts  and  proportions,  ^V.  eftate  would  not 
(which  feems  to  have  an  eye  to  fome  family  fettlement  hereafter  at  law  have  been 
to  be  made,  though  I  lay  no  fcrefs  on  that),  and  in  default  of  ^^'"^'^ 

'         ^      1     n        ^  lent  :ig:iinft  ere- 

apponitnient  to  the  nuiband  and  his  heu's.  ditors,  nor  even 

ai^alnft  a  lubfe- 

c^uent  purchafer;  and  if  fo,  this  court  wiil  not  carry  ic  further. 


Nothing  therefore  could  be  more  jud  than  for  the  hufband  to  Voiuntai-y  con- 
provide  for  his  wife  and  children  ouc  of  her  eftate,  and  tlie  firft  ^'^yf  ^"  m  ge- 

n  •  riiin  i-r  iii  i  ntxi\  are  neld 

trutt  is  to  lell  tne  eltate,  and  raile  two  nunared  pounds  to  pay  fi-o,jdu!ent 
off  the  mortgage,  which  truft  could  never  at  law  be  called  frau-  ag  u  at  pur- 
dulent ;  and  if  fo,  that  would  extend  itfelf  over  the  whole,  for 
the  provifion  of  the  wi^q  and  children  is  out  of  the  furplus,  fo 
that  at  law  they  would  not  deem  it  fraudulent  againft  creditors  ; 
nay,  even  againft  a  fubfequent  purchafer,  which  is  ftronger,  be- 
caufe  I  hardly  know  an  inilance  where  a  voluntary  conveyance 
has  not  been  held  fraudulent  againft  a  fubfequent  purchafer  ( i ). 

If  not  fraudulent  at  law,  what  ground  is  there  for  this  court 
to  carry  it  further. 

I  agree,  if  the  law  would  deem  it  fraudulent,  this  court  would 
afTift  in  removing  the  mortgage  term  out  of  the  way. 

But  here  is  another  circumftance,  for  the  plaintiii's  debt  does 
not  appear  to  have  accrued  by  breach  of  covenant  till  after  tlie 
conveyance  in  execution  of  the  power. 

I  have  heard  it  faid  in  this  court,  that  there  are  reafonable  vo- 
luntary fettlements,  which  they  wiil  not  interpofe  to  dlfturb  upon 
the  conftru6lion  of  thefe  ftatutes  (2). 

There  are  words  in  the  provifo  of  th^  ftatute,  which  fceni  to 
admit  fuch  conftru£l:ion,  13  Eliz,  c.  5.  ftx»  4.       Provided  al- 

ways,  and  be  it  enacted,  l3^c,  that  whereas  fundry  common 

recoveries  of  lands,  ^c,  have  heretofore  been  had,  and  may 
**  hereafter  be  had,  againft  tenant  in  tail,  ^tV.  the  reverfion  or 
"  remahider,  l^c*  then  being  in  any  other  pcrfon,        that  every 

(0  See  Z)oi:  V.  RoutJedr^e,  Cot'j^o.  705.  (2)  P'uie  Fu-J/ell  Y.  Hannuond^  ante 
and  Oxky  V.  Lee,  ante  l  vol.  625.  i  vol.  15.  and  the  cafes  there  cited. 
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White  v.     cc  fu^}^  common  recovery,  is'c.  fliall,  as  touching  fuch  perfoii 
f«  which  then  had  any  remainder,  tsfc,  and  againft  the  heirs  of 
every  of  them,  ftand,  remain  and  be  of  f^ch  like  force,  as  if 
this  aft  had  never  been  made." 

As  it  is  a  doubtful  cafe,  whether  the  plaintiff's  debt  accrued 
till  after  the  conveyance  in  execution  of  the  power,  I  muft  difr 
mifs  the  bill,  but  it  ftiall  be  without  cofts  \  ^nd  decreed  accord? 
ingly. 

Cafe  146.        Maynwarmgv,  Maynwar'wg  c^nd  Lee^  February  1 1,  1745. 

j#.  conveyed  /f  By  deed  conveys  the  fum  of  loop/.  to  truftees,  to  be  laid 

'°es°obeKuf'  purchafe  of  freehold  land  within  22  computed 

out  h?the  pur-  "^i^^s  of  Weji  Chejlery  and  after  limiting  the  eftate  to  feveral 

chafe  of  freehold  perfons  for  life,  gives  the  firft  remainder  in  tail  to  the  plaintiff, 

land  wjthm  22  ^^iQ  is  riow  of  age,  and  the  laft  remainder-man  is  the 'defend- 

computed  miles  •  V'  ^  .    .     .  1    .  . 

oiChefier,  The  ^nt  Lee. 

plaintiff,  the  firft  j. 

tenant  in  tail  under  a  limitation  from  A.  fuggefting  no  fuch  purchafe  as  the  deed  directs  can  be  found, 
but  a  convenient  one  might  be  had  in  LaKcaJhirCf  prayed  that  the  truftec  might  be  dircfted  to  purchaf? 
accordingly.  Lord  Hardiuieke  made  an  order  for  the  trttjiee  to  look  out  for  a  purcbaje  iviibin  tbe  terms  of 
the  deedi  and  if  after  a  convenient  time  alloiued,  ii  Jhould  appear  no  fucb  purchafe  is  to  be  met  ivitb,  Jaid^ 
ie Jhmld  be  inclined  to  deviate  in  this  particular  from  tbe fiviEi  terms  of  the  truji. 

It  b^ing  convenient  for  the  firft  tenant  in  tail,  that  it  fhould 
be  immediately  invefled  in  land,  that  he  may  be  enabled  to  fufFer 
a  recovery,  and  bar  the  fubfequent  remainders,  he  { i )  brings  his 
bill  againft  the  truftee  of  the  deed,  and  the  laft  remainder-man 
fuggefting  that  the  truftee  has  been  endeavouring  to  find  Out 
fuch  a  purchafe  as  ^he  deed  dire6l3,  but  no  fuch  is  to  be  found^j 
and  that  a  very  convenient  purchafe  may  be  made  in  the  county 
of  Lanctifter^  and  prays  the  truftee  may  be  direfted  to  pur- 
chafe accordingly. 

The  truftee  by  his  anfwer  fubmits  to  the  court,  that  he  is  tie4 
lip  by  the  terms  of  the  truft,  and  cannot  fafely  purchafe  any 
where  but  within  ihe  limits  prefcribed  him. 

It  was  faid  by  the  plaintiff^s  counfel,  that  the  defendant  Lee^^ 
^he  laft  remainder-man,  endeavours  to  hinder  and  entangle  the 
affair  as  much  as  poflible,  in  order  to  prevent  his  contingency 
from  being  barred ;  and  that  as  the  laying  out  the  money  in  a 
purchafe  within  22  miles  of  Chefer,  was  a  circumftance  only, 
^nd  not  efTential  at  all  to  the  rights  of  the  parties,  the  court  migh^ 
difpenfe  witli  it^  and  that  this  court  has  in  the  cafes  of  wills 
(where  the  teftator  has  directed  a  purchafe  of  freehold  to  be 
made)  allowed  the  truftees  to  purchafe,  notwithftanding  part 
has  been  copyhold^  where  the  freehold  cannot  be  had  without  it. 


(i)  And  the  tenants  for  lives  (who  were  his  father  and  mother)  bring  their 

bill,  a'c.  ' 
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Lord  Chancelior,  Mayn^ 
As  the  words  of  the  deed  are  not  dire^lory  only  to  the  truf-    ^mIyL  ^' 
tees,  with  refpe£t  to  the  purchafnig  of  the  cftate  within  22  waring. 
miles  of  Chejler^  but  incorporated  with  the  very  trult  itfelf,  I  The  truftce 
cannot  deviate  from  the  intention  of  the  donor  under  the  deed,  J^'^^^j  ^^JJ^g''^' 
nor  is  the  court  to  -pay  any  regard  to  the  convenience  of  the  firlt  eftat«wuhin  the 
tenant  in  tail  and  his  family,  or  to  the  difficulties  the  laft  re-  *2  miles  of 
mainder-man  may  create  in  order  to  prevent  his  interefl:  from        ? ^  ^"f' 

i%     i  r>  -11  1  ir  pole  or  Jnvcllinr 

beine:  barred  f  1 1,  but  the  trultee  micht  have  borrowed  lome  the  money  in 
cftate  within  this  diftri£l  (2),  for  the  purpofe  of  inverting  the  ^^^^^  and  after 
money  in  land,  and  after  the  end  was  anfwered  to  the  firft  re-  faring  t°ecove- 
mainder-man  in  tail  of  fuffering  a  recovery  in  order  to  get  the  ry  in  order  to  get 
money  into  his  own  hands,  the  eflate  might  have  been  reftored      ^^^^J-  w,^* 

'  anfwered  to  the 

again  to  the  original  owner.    ^  ^  firfi  tenant  in 

I  can  do  nothing  more  in  this  cafe,  than  dire£l  the  truflee  to  t^>N  it  might 
look  out  for  a  purchafe  within  the  terms  of  the  deed,  and  if  ftored^rai^to 
after  a  convenient  time  allowed  for  that  purpofe  it  (hould  appear  the  original  own. 
no  fuch  purchafe  is  to  be  met  with,  the  parties  may  apply  to  the 
court  (3),  who  would  then  be  inclined  to  deviate  in  this  parti- 
cular from  the  ftri(5l  terms  of  the  truft,  and  m  the  mean  while 
ordered  a  fearch  to  be  made  for  precedents  of  the  court's  dif- 
penfing  with  fuch  a  truft,  where  after  a  proper  time  allowed  no 
fuch  purchafe  is  to  be  found. 

But  as  to  what  has  been  mentioned  with  regard  to  the  court's 
allowing  of  a  purchafe  where  the  eftate  has  been  part  copyhold, 
it  has  been  in  fuch  cafes,  where  it  was  merely  diredlory,  and 
not  incorporated  M^ith  the  very  truft  itfelf. 

AT.  B.   Lord  Chance/lor  made  fuch  an  order  in  the  caufe  of  sir  ;r  d.  by 
Goffelm  ^  ar  verfus  Dodwell  viT  al\  where  Sir  William  Dodweli  ^j^  ^r'U  direfted 
by  his  will  dire£led  his  truftees  to  lay  out  a  fum  of  money  in  the  outa^ 
purchafe  of  freehold  land  only,  and  yet  upon  a  petition  of  the  mbney  in  ihe 
truftees,  fuggefting  that  they  could  not  without  great  difadvan-  purchafe  of free- 
tage  purchafe  the  freehold  of  an  eftate  unlefs  they  took  along  aslhir/ouldnoc 
with  it  a  college-holding,  his  Lordfiiip  difpenfed  with  the  ftri§  without  great 
dire£lions  of  the  will,  and  approved  of  the  truftees  purchaling       van  tage 
the  college-holding  at  the  fame  time  with  the  freehold,  frt^hoJd^o?aa 

eftate,  unlefs 

mty  took  along  with  it  a  college-holding,  the  court  difpenfed  with  tU  ftri^  directions  of  the  will, 

(1)  Vide  Collet  v.  CoJkt,  ante  1  vol.  that  Hie  may  be  enabled  to  difpofe 
J  I.  and  the  cafes  there  cited.  thereof  by  fine..    Vids  Oldham  v.  Hughes  ^ 

(2)  This  is  fometimes  done,  where    antif  2  vol.  453. 

money  is  diredled  to  be  laid  out  in  land        (j)  R^g.  Lib,      ^74^-  ^oh  302. 
for  the  benefit  of  a  feme  covat,  in  order 


Bb  4 


41 S  CASES  Argued  and  Determined 


Cafe  147..     Hamond  and  others^  Jfflgnees  of  Myers  a  Banhrupt^  Myers 
and  Murray^  Feb,  16,  1 746.  at  the  Rolls , 

TheaiTignees  H  E  bill  was  brought  agalnfl:  the  defendant  Murray  to  fet 


under  a  commif- 
iion  of  bank- 
ruptcy brought 


afide  a  fraudulent  afTignment  of  an  annuity  from  Myers 
to  Murray,  as  being  made  for  no  confideration^  and  fubfequent 
abintofetaride  to  an  a£!:  of  bankruptcy. 

an  affignment  of 

r.r,  :.nr,uiLy  from  the  bankrupt  to  M.  as  being  made  for  no  confideration,  andj  as  an  evidence  of  the  fraud, 
c't-ncd  .0  read  the  examination  of  M''^  attorney,  taken  before  the  commilia oners  j  the  court  would  not 
.r^  unlefs  he  had  been  examined  in  chief  in  the  caufe. 

The  plaintiff's  counfel  offered  to  read  the  examination  of  Bofon^ 
the  defendant  Murray's  attorney,  taken  before  the  comm.iflion- 
ers,  who  afted  in  the  commiiTion  againft  Myers,  as  an  evidence 
of  the  fraud,  and  of  an  a£i:  of  bankruptcy  by  Myers,  previous  to 
the  afTignment  of  the  annuity  to  Murray. 

Majler  of  the  Rolls,    I  cannot  allow  the  examination  of  Bofo7i 
to  be  read  to  afi'edl  the  interell  of  a  third  perfon,  and  am  of  opi- 
nion the  plaintiff  could  not  be  intitled  to  this  evidence,  unlefs 
Bofon  had  been  examined  in  chief  in  the  caufe. 
M  having  by        But  his  Honor  permitted  the  plaintiff  to  read  the  examination 
bisanfwcrfetup  of  the  defendant  Murray  taken  before  the  comrfliihoners,  becaufe 
9  different  right  ^jie  aufwer  having  fet  up  a  difl^erent  right  to  the  annuity  from 
thanvidiat^he^    whac  he  had  before  infipLed  on  in  his  examination,  the  examina- 
had  done  in  his   tiou  mav  in  fucli  a  cafc  be  read  to  ihew  the  contrariety  and  in-. 

-5/  confluence  betvi^een  the  anfwer  of  the  defendant  Murray*  and 

fore  the  commif-  .       .  ,     -         ,  „  ■ 

fionei:,  the  court  uis  exammatiou  takcu  beiore  the  commulioners. 

allowed  the  lat- 
ter to  be  read  to  &ew  the  uKcertaintyo 


Cafe  148.   February  20^  1746,  Lycn  and  Lady  Cathar'^ie  his^ 
r  416  ]       Wfey  one  of  the  Daughters  of  the  iate  Marquh  fX.  Y\r\\\'Ci'^^ 
Carnarvon^  by  Lady  Catherine^  now  Marchionejs  \ 

Dowager  of  Carnarvon,  >   J 

^he  Duhe  of  Chandos  and  others^  .      *  Defendant*. 

On  a  fetilrment  ¥  N  a  fettlement  made  previous  to  the  marriage  of  the  late 

marr^re^°he  ^  Marqi^is  of  Carnarvon,  there  was  a  term  of  iogo  years  creat- 

truftofa'term  cd,  whicli  was  declared  to  be      upon  trufl  in  cafe  the  Marquis, 

was,  in  cafe  the  ft  mouid  have  no  iflue  male  by  Lady  Catharine  Talmafh,  and  that 

h^vt'JJoiS^'^  "  there  fliould  be  iflbe  a  "daughter  or  daughters,  then  the  truf- 

male,  and  there  <«  tccs  flioukl  out  cf  the  profits  of  the  mauors,  t^c,  or  byfale, 

'^^"Iff    ^'"j^^  "  mortgage,  or  other  difpofition  thereof,  for  the  term  of  looo 

to^iife^Vf  two  years,  raife  for  the  portion  of  fuch  daughter  or  daughters,  if 

daughters  .       .      ^  , 

25000/.  to  be  pr.id  to  thern  when  they  attr.in  21,  or  are  married,  but  not  to  be  raifcd  till  after  the  death 
of  their  grandfuher.  The  ftlher  died  •  ^d  lefc  ifiue  two  daughters  only,  the  grandfather  fince 
is  de  id  ;  the  bill  is  brought  by  the  plaindfi  in  the  right  of  his  wife,  one  of  the  daughters,  for  12,500/. 
with  intcreftfor  the  fame  from  the  time  of  the'm.arriage.  Lord  Hardivickc  held  the  portion  'vejicd  on  the 
vaniagc  vpci  tkcivirds  ft/the  JcitleKtcr.t ,  and  that  iuterej}  ivas  due  from  the  time  of  the  marnage. 

"one. 


m  tlie  Time  of  Lord  Chancellor  Hardwicke. 


one,  15,000/.  if  two,  25,000/.  to  be  paid  to  fucK  daughter 
«  or  daughters  when  they  fliould  refpec^iively  attain  21  years, 
"  or  be  married,  which  fhould  firft  happen." 

Bv  tlie  fettlement,  a  maintenance  was  provided  for  the 
daughters  of  the  marriage,  but  not  to  be  raifed  till  after  the  death 
of  the  late  Duke  of  Chmidos, 

The  Marquis  of  Carnarvon  died  three  years  after  the  marriage 
without  iflus  male,  and  left  two  daughters,  the  plaintiff  Lady 
Catharine^  and  Lady  Jane  Bridges. 

On  the  loth  of  January  1 743,  '  '  '  intiffs  intermarried,  and 
thereupon  Mr.  in  the  ri^^'^i-t  >,  ■  ■  kIv  Cntharrney  became  in- 

titled  under  the  fettlemci)!  ,i,<,.v  mentioned  to  the  fum.  of 
12,500/.  and  they  have  L  rir.  ;:t  their  for  this  fum,  with  in- 
tereil  for  the  fame  b'ov.  tf  -ar^iage. 

Upon  the  9ih  c''  1/44,  t--  '  4    (lu!;eof  Chandos  died. 

Laid  ChancalL'  cp-;ri^\'.r  of  the  cafe  for  the  plaintiffs 

thought  it  very  14  :  ^  .  '  ^'    f         ni-.  and  therefore  put  it  upon 
theHef'^'  '    .  'f  ac     -ir  objecijions. 

M,  .V';  h deicndants,  infifled,  as  this  is  a   [  4^7  3 

rcv:  .r   uid  not  take  effe£i:   in  poffeffion  till 

after  c  .    •  v  D'lke  oi  { /^.7.r^/5J,  and  therefore  the  plain- 

tiffs wt.  .  x4  to  die  portion  or  iiUcreft  thereon  in  his  life- 

time ;  a.  -  .  cafe  of  Broiue  vcrfiis  BevUcy^  2  P.  lV?us.  484. 

In  th-  ife  the  fame  circiimftance  as  in  that,  an  inter- 

vening €<!  :  ,  4;i-  lite  in  the  late  Duke  of  Chandos  which  did  not 
drop  till  f.:v  .ral  months  after  the  marriage,  and  the  portion  too 
dire61:ed  to  beraifjci  (Uit  of  the  rents  and  profits,  which  feems  to 
fliew  the  intention  of  ihe  parties  that  no  intereft  fhould  be  paid 
till  after  the  death  of  t!:e  Duke,  as  he  was,  during  his  life,  in- 
titled  to  the  rents  of  the  eftate  charged  with  the  portion. 

Mr.  Noel  of  the  fame  fide  faid,  the  fettlement  direfis  that 
the  maintenance  of  tlie  daughters  ihail  not  be  raifed  tiii  after  the 
death  of  the  late  Dnkc  ;  and  therefore  it  cannot  be  prefumed  the 
parties  intended  tlie  capital  of  the  portion  -niould  be  raifed  till  the 
term  took  effecl;  i-i  pofleffion  by  the  death  of  the  late  Duke  ;  he 
cited  Evelyi  vevfns  Evelyn^  2  P.  IVms.  591.  to  fnew,  that  tho'  no 
time  was  limited  for  payment  of  the  portion,  yet  the  court  would  not 
jraifeit  outof  arcverfionary  term,astliedaaghterswere  fo  very  young. 

Lord  Chx'vncf.llor, 

I  am  in  p;eueral  exr.emelv  unwillini^  to  cxercifc  the  authority  ^, 

r  ,1  •  •         ■ •  n  1  ^      '    inQ  court  will 

or  tms  court  m  rainng  portions  or  intcrelt  upon  them  out  ot  re-  leluaindv  raife 
^erfionary  term.s,  and  therefore  wherever  cafes  have  bren  broug])t  portions  or  in- 
before  me  to  raife  them  upon  conftru^l ion  or  implication  only,  ( 
have  alv/ays  refufed  to  do  it  ( I ). 


one  or  ic'vtrtion- 
ary  Ctrrms,  efpe- 
ci-illy  wp').i  con- 
ftrufiion  or  Impiicaciou  only. 


But  in  the  prefent  cafe  the  truff  of  the  term  is  fo  penned,  that 
I  cannot  avoid  decreeing  it  to  be  raifed. 

Upon  the  hril  part  of  the  term  the  j^reat  objcclion  is,  that 
this  is  to  be  raifed  out  of  a  reverfionary  one. 

{i)  Vidd  Sianky  v.  Stanh'Vy  ante  I  vol.  549.  and  references.  Stephen  \.D:ihi:::s 
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LyojN  V.         It  'is  plainly  put  in  the  power  of  the  Marquis  of  Carnarvon  the 
Chandos.    father,  to  raife  it  out  of  the  reverfionary  term,  if  he  thought  pro- 
per ;  if  the  Marquis  had  died,  and  the  Duke  of  Chandos^  it  is  not 
controverted  on  the  wording  of  this  fettlement,  but  that  the  truf- 
tees  might  raife  it  even  in  the  life-time  of  the  jointrefs. 

Then  the  only  queftion  is,  Whether  it  could  be  raifed  in  the 
life-time  of  the  late  Duke  of  Chandos  ? 
t  4^^  3       It  has  been  infifted,  that  though  there  are  no  words  to  fufpend  . 

it,  yet,  hy  hnpl'icatmi^  the  raifing  of  the  portion  ought  to  be  poft* 
poned  till  his  death,  by  the  rules  of  the  court. 

But  what  warrant  has  the  court  to  infert,  implication  and 
coiiJlruBiony  what  the  parties  themfelvcs  have  not  exprefled ; 
for,  as  they  have  faid,  it  may  be  raifed  in  the  life- time  of  the 
Marquis  and  jointrefs,  and  have  faid  nothing  to  fufpend  it  till  af- 
ter the  death  of  the  Duke ;  exprejfio  untits  ejl  excliifto  alterius. 

It  makes  it  ilronger  too,  when,  in  the  very  next  claufe,  the 
parties  had  in  contemplation  the  death  of  the  Duke  of  Chandoi, 

An  argument  was  drawn  in  favour  of  the  defendants  from 
the  claufe  relating  to  maintenance,  which  is  not  to  be  raifed  till 
after  the  death  of  the  late  Duke,  and  fupported  by  the  Citfe  of 
,  Brome  verfus  Berkley. 

It  was  faid  that  maintenance  does,  in  its  nature,  precede  the 
portion,  and  as  it  is  not  to  be  railed  in  the  life-time  of  the  Duke, 
therefore  the  portion  fhall  not. 

In  that  cafe  there  were  no  words  to  govern  the  conftru^lion, 
but  in  this  there  are  exprefs  words  that  do  govern  it,  and  intirely 
diPLinguifhable  from  the  cafe  of  Brome  and  Berkley,  becaufe  there 
is  no  power  there  of  raifing  it  in  the  life-time  of  the  jointrefs  *. 

Though  it  is  not  ufual  for  conveyancers,  and  they  are  ex- 
tremely cautious  of  raifing  portions  for  daughters  in  the  father's 
life-time  without  his  confent ;  yet  where  there  are  great  eftates, 
it  is  common  to  direcl:  that  upon  the  death  of  the  father  the  por- 
tions for  the  daughters  fhall  be  raifed  in  the  life- time  of  the 
grandfather,  and  not  fufpend  the  raifing  them  till  after  two 
lives. 

To  conflrue  this  fettlement  otherwife,  I  muft  infert  words, 
and  go  Ly  implication  only,  when  there  is  an  exprefs  diredtion  to 
raife  it  even  in  the  life- time  of  the  Marquis  himfelf,  if  he 
thought  fit. 

I  am  of  opinion,  therefore,  the  portion  vefted  on  the  mar- 
riage of  Lady  Catherine,  from  the  words  of  the  fettlement,  and 
[  419  ]   that  intereil  was  due  from  the  time  of  the  marriage;  and  his 
Lordfliip  decreed  ic  to  be  raifed  at  4  /.  per  cent*  accordingly. 

*  Upon  a  manage  fettlement  lands  are  limited  to  the  ufe  of  the  hufband  and  wife 
for  iheir  lives,  renraind«.r  to  the  fiift  and  every  other  fon  in  tail,  and  in  default  of 
jfluc  male  of  the  marriage,  to  truftces,  in  trull  to  raife  1500/.  for  daughters  payable 
at  ai,  or  marriage,  which  fhiill  lirfl:  happen,  and  out  of  the  profits  to  pay  joo/.  fer 
ann.  far  maintenance  ;  th-  fi.ll  payment  of  the  maintenance  to  commence  afcer  the 
eftate  of  the  trultees  fhall  have  come  into  poflcflion:  the  hufband  dies  without  iflue 
ma'e,  leaving  a d-iughccr,  ai-.d  a  wife  who  it;  joii  ture<i,  in  the  premifl'es  }  the  portion 
fhall  not  be  raifed  in  the  mother's  life-time,  becaufe  the  maintenance,  which  is  na- 
turally to  precede  the  portion,  is  not  to  be  paid  till  the  truflecs  are  in  poflefiion^ 
Brome  verfus  Berkley j  2  P.  JVmi.  484  (i), 

-  (i)  Fide  Corbet  y.  Maid^weU,  i  SalL  159. 
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Lee  vcxiws  Cox  atid  D'Jranda J  February,  23,  174^.  Cafe  149. 

TH  E  queilion  in  this  caufe  arofe  upon  the  covenants  in  a  S.C.  x  Ver.  i. 
deed  previous  to  the  marriage  ot  the  defendant  Martha  ^{JJ^^^^.l'^l^^^^ 
Cox  with  her  firft  hufband  Charles  Henry  Lee.  d.  covenanted 

that  he  would  by 

will,  or  by  fome  good  aflurance  in  the  law,  grant  to  D.  or  E.  V  the  mother,  or  her  executors,  (^c. 
in  trull  for  D,  and  for  her  feparate  ufc,  looo/.  to  be  paid  to  Z>.  after  his  deceafe  j  and  in  cafe  he  fhould 
not  by  will  or  othcrwife  aflure  to  D.  the  loco/.  then  his  executors,  (sfc.  lhall  within  fix  months  after 
his  deceafe  pay  D.  the  lOOo/.  L.  is  dead  wiihou':  making  any  will  or  deed  in  regard  to  the  loco  /.  D. 
I'x  not  Intitled  to  the  looo  1.  and  the  dijlributi-ve  pare  likeivije  of  Us  perfonal  eftatSy  being  meant  onij  to  fecur$ 
fiprorjifion  for  the  ivife^  iviihout  any  intention  ofthebujband  to  leave  it  as  a  debt  [j). 

/*  In  confideratlon  of  the  intended  marriage,  and  of  the  mar- 
riage  portion  of  Martha  UAraiida^  and  for  making  a  provi- 
fion  for  the  faid  Martha^  Charles  Henry  Lee  doth  covenant 
that  he  will  in  his  life-time,  either  by  his  laft  will  or  by  fome 
good  and  fufficient  affurance  in  the  law,  grant  to  Martha  or  Eli- 
-zaheth  U Aranda  the  mother,  or  her  executors  or  adminiftra- 
tors,  in  truft  for  the  faid  Martha^  and  for  her  fole  and  fepa- 
rate  ufe,  lOoo/.  to  be  paid  to  the  faid  Martha^2^ix.ti  the  deceafe 
of  Charles  Henry  Lee,  in  cafe  fhe  fliall  furvive  him." 
"  And  in  cafe  Charles  Henry  Lee,  fliall  not,  by  will  or  other- 
wife  in  his  life-time,  aflure  to  Martha  the  faid  looo/.  that  then 
the  executors  or  admin iilrators  of  Charles  He?try  Lee^  flrall, 
within  the  fpace  of  fix  months  next  after  the  deceafe  of  Charles 
Henry  pay  to  Martha  Aranda  the  fum  of  I  coo/,  to  and 
for  her  own  ufe  and  benefit." 

Mr.  Lee  is  dead,  without  me^king  ^ny  will  or  deed ;  in  pur- 
fuance  of  his  power  with  regard  to  the  looo/. 

Mr.  Solicitor  General  for  the  plaintiffk,  the  children  (2)  of 
the  defendant  Martha  Cox  by  her  firft  hufband,  infifted,  that 
as  he  knew  he  fliould  leave  fufficient  to  pay  loco  /.  flie  (hall  not 
have  both  the  1000/.  and  her  fliare  of  his  perfonal  eftate  under 
the  ftatute  of  diftributions. 

That  the  court  always  leans  againft  double  provifions. 

He  cited  Wilcochs  verfus  Wilcocks,  2  Vern.  558.  A.  covenants 
on  his  marriage  to  purchafe  lands  of  200/.  a  year,  and  fetde  them 
for  the  jointure  of  his  wife,  and  to  the  firft  and  other  fons  of  the 
marriage ;  he  purchafes  lands  of  that  value,  but  makes  no  fcrtle-  r  - 
tlement,  and  on  his  death  the  lands  defcend  on  the  eldeft  fon ;  ■  ^ 
on  a  bill  brought  by  him  for  a  fpecific  performance.  Lord  Co'iur 
fer  decreed  the  lands  defcended  to  be  a  fatisfadion  of  the  CQve- 
nantt 


.   ( I )  Fide  Blandy  v-  Wuhnore,  1  P.  W.  tions  and  legacies.  Vide  Bellnfis  v.  Vth^ 

324.  and  Mr.  Coxh  note  thereto.    Bar-  ivatty  ante  i  vol.  426,  aad  the  note. 

ret  V.  Beckfordt  i  Fef.  519.    IVeyland  v.  (2)  The  plaintiffs  were  the  orother  and 

IVeyland^  a?ite  2  vol.  632.   Kirkman  v.  filler  of  Mr.  Lee,  he  having  died  with- 

Kirkman,  2  Bro.  Cha.  Rep,  95.  With  re-  cut  iflue, 
to  cafes  upon  /aiufaaion  of  /cr- 


This 
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Lez  v.  Cox.  r^j^jg  jg  ^  ^^^^  ^.^^j  gf^^te,  but  Blandy  verfus  Wldmore^ 
2  F"(?r;z.  709.  and  i  P.  ^^mj.  324.18  of  perfonal  eftate:  Qne  cove- 
nants to  leave  his  wife  650/.  he  dies  inteftate,  and  the  wife's 
fliare  on  the  ftatute  of  diftributions  comes  to  more  than  the  650/, 
this  is  a  fatisfa6^ion. 

The  perfonal  eftate  in  the  prefent  cafe  amounting  to  2300/. 
is  more  than  fufficient  to  fatisfy  the  covenant  in  the  deed,  and 
therefore  fliall  be  deemed  a  fatisfaftion  ;  and  the  cafe  of  Blandy 
verfus  Widmore  is  in  point,  for  either  the  hufband  in  his  life- 
time, or  his  executors  or  adminiftrators,  might  pay  ;  fo  that  the 
covenants  are  not  broken  by  the  hufband's  dying  inteftate,  as  his 
adminiftrator  may  within  fix  months  perforni. 

Mr.  Attorney  General  for  the  defendant  Mrs.  Cow 
Th^  rule  upon  the  ftatute  of  diftributions  is,  that  the  debts 
muft  be  fi,rft  taken  oat,  before  the  clear  perfonal  eftate  can  be 
feen. 

Is  there  any  ground  to  fay,  that  the  hufband  did  intend  fhe 
fhould  not  have  tht  diftribution  which  he  knew  the  law  would 
give  her  ? 

There  is  nothing  upon  the  face  of  the  deed  to  exclude  her : 
the  contraft  does  not  mention  the  cafe  of  an  inteftacy,  but  if 
the  hufband  ftiould  not  dire6l  it  to  be  raifed,  confiders  it  as 
a  debt,  and  ftie  may  claim  her  diftributive  ftiare  of  his  perfonal' 
eftate  in  another  right  under  the  Jiatute  of  dijlrlhutions , 

He  cited  the  cafe  of  Oliver  verfus  Bricklandy  December  3, 
1732(1),  before  Sir  7^/>/6  Jehyll,  where  the  provifion  for  a 
wife,  and  a  diftributory  fliare  of  the  huft)and's  perfonal  eftate, 
were  decreed  to  her. 

In  Blandy  verfus  Widmore,  the  wife  was  adminiftratrix  her- 
felf,  and  could  immediately  apply  the  perfonal  eftate  of  her  huf- 
band, but  the  defendant  D'Jranda,  the  mother  of  the  defendant 
Cox^  is  adminiftratrix  here  durante  minore  opiate  of  her  daughter, 
and  therefore  the  perfonal  eftate  could  not  be  applied  till  a 
twelve  month  after  the  inteftate's  death. 

Mr.  Brouon  counfel  of  the  fame  fide. 

The  liufl^and's  leaving  it  to  the  admdniftrator  to  pay  is  not  a 
performance  of  the  covenant,  but  a  neglect  in  him,  becaufe  it 
[  421  3  would  have  been  much  more  beneficial  if  he  had  raifed  it  in 
his  life-time,  as  it  would  have  been  to  her  feparate  ufe,  diftin6l 
from  her  fecond  huftDand,  the  event  which  has  a6lually  hap- 
pened. 

If  the  adminiftratrix  here  was  at  liberty  to  pay  within  fix 
•       months  it  would  be  like  the  cafe  of  Bhjidy  vtxhis  Widmore  \  but  i 
as  it  cannot  be  paid  till  after  the  fix  months  are  expired,  it  is  a  | 
breach  of  the  covenant,  and  flie  ought  therefore  to  have  both. 

Lord  Chancellor, 

I  am  of  opinion  upon  the  ftrength  of  the  authorities  which 
have  been  cited,  that  the  defendant  Martha  Cox  is  not  intitled  to 
the  1000/.  and  the  diftributive  ftiare  likewife  of  Charles  Henry 
Lt'ds  perfonal  eftate. 

I  am 

(1)  1  Vrf.  I.  S.  C,  cl'.ed. 
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1  am  of  this  opinion  too  from  the  reafoning  of  the  thing  :  It  L=k  Cox, 
is  natural  to  think  this  was  only  to  fecure  a  provifion  to  the  wife, 
without  any  intention  of  the  hufband  to  leave  it  as  a  debt. 

I  go  Hkewife  upon  the  foundation  of  the  court's  leaning 
agalnft  double  provifions,  and  double  facisfacSlions,  in  fuch  a 
cafe  theyconfider  the  intention  of  the  parties;  for  where  it  is 
left  to  arife  out  of  his  eftate  after  his  death,  and  meant  only  to 
fecure  a  provifion  for  the  wife,  the  court  will  regard  it  in  no 
other  light. 

There  have  been  cafes  that  are  ftronger,  where  the  court  has  The  court  have 
confidered  as  a  fatisfaclion  for  a  debt  to  an  eidefl  fon  a  provi-  confidcrcd  a 
fion  for  him  out  of  real  eftate,  and  would  not  draw  out  of  the 
perfonal  eftate  to  the  prejudice  of  the  widow,  and  younger  chil-  fatisfadlian  for  a 
dren,  a  fum  of  money  which  would  be  a  double  provifion  for  debt  to  an  eideft 
fuch  eldeft  fon,  and  this  was  the  ground  of  the  determination  ^^awra'^fumout 
in  the  cafe  of  Wilcox  verfus  Wilcox,  of  the  perfonal 

eftate,  which 

would  be  a  double  provifion  for  him,  to  the  prejudice  of  younger  children. 

The  counfel  for  the  defendant  Mrs.  Cox  obferved  upon  the  co- 
venants, that  the  original  intention  was  the  hufband  fliould  in  his 
life-time  fet  apart  this  provifion  for  the  wife. 

If  there  were  any  words  in  the  deed  which  confined  it  to  tliis 
fenfe,  it  would  be  very  ftrong  in  favour  of  the  wife,  becaufe  at 
his  death  it  would  then  have  been  a  breach  of  the  covenant,  and 
within  the  cafe  cited  by  Mr.  Attorney  General. 

But  the  covenant  is  not  fo,  for  it  is  a  power  of  leaving  it  by 
^vIll,  or  letting  her  take  it  out  of  his  eftate  afier  his  death. 

In  cafe  Charles  Henry  Lee  Jhall  not  by  will  or  otheriv'fe  in  his 
life-time  affure  to  Martha  one  thouf and  pounds  ^  that  then  the  executors 
er  adminijirators  of  Charles  Henry  Lee  fljall^  ^c*  ( Vide  the  words 
before.) 

There  is  no  breach  of  the  covenant  therefore,  and  no  obliga-    [  422  ] 
tion  on  the  huft)and  to  perform  it  in  his  life-time,  and  he  has 
left  a  perfonal  eftate  more  than  fufficient  to  fatisfy  the  1000/.       ^,  ^ 

T      1  •      t  r    •    r   r>  •        ->    t  r        •    •        •     •  i    •     i         ^'^^  itatute  of 

IS  this  then  a  latisraction  r  1  am  or  opinion  it  is  \  and  it  has  diftriburion  is 
©ften  beenfaid,  that  the  ftatute  of  diftributions,  is  the  legijlature\  the  legiflature's 
makine  a  will  for  a  man,  if  he  makes  none  for  himfelf.  t  ^^'!-^u„ 

°  -  ,  ior  a  m:in,  it  hs 

The  cafe  of  ^/^/z^T^j;  verfus  Widmore  is  exa6lly  in  point,  and  m-.ke^  none  for 
though  more  fully  ftated  in  i  P.  Wms,  yet  it  is  to  the  fame  ef- 
itOi.  in  Fern.    Lord  Cowper  took- the  covenant  not  to  be  broken, 
becaufe  the  wife  was  adminiftratrix,  and  had  it  in  her  power  to 
pay  herfeif. 

The  material  thing  too  in  the  prefent  cafe  is,  that  the  cove- 
nant was  not  broken  at  the  huft^and's  death. 

It  has  been  faid  that  the  perfonal  eftate  need  not  be  diftributed 
till  a  twelve  month  after  the  huftDand's  death  j  no  more  it  need 
not,  but  the  admiiviftratrix  might  notwithftanding  have  paid 
the  1000/.  if  ftie  pleafed,  within  fix  months. 

It  has  alfo  been  faid,  the  defendant  Cjx  not  being  of  age,  the 
mother  has  taken  adminiftration  durante  minore  estate^  and  there- 
fore 
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Lee  v.  Cox.  fo^g  ^[^^^s  from  Bla^iciywQvfus  Widmore^  becaufe  the  defendant  Co?^ 

cannot  pay  herfelf  as  Hie  is  not  adminiftratrix. 
^ok  ou?S°^^''*  ^^^^  defendant  DA'randa,  the  mother  of  the  defendant  Cox^ 

nTftratrondtdng  adminiftration  as  guardian  only  during  her  daughter's 

her  daughter's  mmority,  and  from  the  momenr  the  daughter  comes  to  the  age 
S^mtrnJ^ihe  Z^'^^^!^^^'^  is  ^>».?.  adminiftratrix,  and  is  fo  confidered 
comes  to  ihe  age  DY  Jelation  from  the  beginning,  and  confequently  is  not  diftin- 
offeventeen  iiie   guifhable  from  Blafidy  verfus  Widmorv. 

Uipfo  faao  ad- 

BxiniAratrix,  and  fo  confidered  by  relation  from  the  beginning. 

As  to  the  cafe  before  Sir  'Jofeph  Jelyll  It  Is  clearly  diflinguifh- 
able ;  for  there  the  covenant  was  to  lay  out  a  fum  of  money  a» 
a  provifion  for  the  wife  in  two  years  in  the  life-time  of  the  huf- 
band ;  the  two  years  lapfed  without  any  thing  done  of  that  kind, 
and  therefore  was  a  plain  breach  of  the  covenant. 

Whether  Blandy  verfus  Widmore  be  properly  dated  or  hot  in 
Vernon^  yet  this  is  truly  within  the  reafoning  of  that  cafe,  and 
it  would  be  the  ftrangeft  thing  in  the  world  for  a  court  of  equity 
to  determine  upon  fuch  nice  diftin£tions,  and  very  flight  argu- 
ments, which  would  never  ftand  with  the  reafon  of  mankind 
without  doors. 

Lord  Hardwiche  declared,  that  the  defendant  Martha  Cox  Is 
notintitled  (i)  to  a  diftributory  fliare  of  her  hufband's  perfonal 
eftate,  in  cafe  it  fhall  amount  to  more  than  the  fum  of  looo/. 

(i)  To  the  faid  lOoo/.  by  virtue  of  nal  eftate,  in  cafe  it  ftiall  amount  to  or  be 

the  faid  marriage  articles  as  a  debt  out  of  more  tliao  the  fum  of  lOooA  Ri^g.  Lib.  B, 

the  faid  inteftate's  eftate,  and  alfo  tea  1746,  foi.  359. 
dillributory  (hare  of  her  huiband'sperfo- 


Cafe  150.  Steadman  verfus  PaUing^  February   27,  174^. 

f  423  ] 

A  bill  brought  '  ■  ^  H  E  plaintiff's  grandfather  by  his  will  gave  to  the  plain* 
efcence  affile  ^^^'^  ^^^^  mother,  then  the  wife  of  Thomas  Steadman^ 

years,  and  after  hcirs,  fcvcral  houfes  in  Tarmouthy  in  1721,  Thomas 

a  mother's  death  Steadmatiy  the  plaintiff's  father,  died  inteftate,  leaving  Elizabeth 

againft  herre-  }-^jg  widow,  and  the  plaintiff  and  Elizabeth  Steadman  his  only 
prefcntative,  to      ....  '  ^,  ,  ,  ,    .  .  '\ 

fetrcieafcsafide.  Children  vcry  young  J  the  mother  took  out  adminiltration,  anc 
as  unduly  ©b-  being  fcifcd  of  fuch  real  eftate,  and  poffeffed  as  adminiftratrix 
and  for^an^ac-  ^^^^  ^  coufidcrable  perfonal  eftate,  in  1728,  flie  married  the 
count  of  his  fa-  defendant  William  Falling 'y  on  the  30  th  of  .^//^/^,  1728,  ar 
mot^^""^?^'^^"  tides  of  agreement  were  entered  into  between  the  defendant 
and  to  be  pa?/*'  ^"^^  plaintiff''s  mother,  whereby  Elizabeth  Stead77ian  did 
his  full  /hare  "  givc"  and  grant  unto  Williatn  Palling  during  her  natural  life, 
^t^oTl^'  ^/'r  "  intereli:  of  all  her  money,  and  the  rents  of  all  her  eftates, 
fromaperfcn  "and  this  for  the  maintaining  the  houfe,  and  educating  our 
immediately  upon  "  children,  Until  Thomas  Steadfitan  and  Elizabeth  Steadtnan^  fort 
his  coming  cf  agi  ^  .^^^^^  daughter  of  the  above  Elizabeth  Steadman,  ih all  come  of 
tumftance  to  create  ''^  '^y^^^  age,  or  be  married,  which  fliaU  happejl  firit,  tji^a  the; 

o  jujyidon  of  urs" 

Ja  'irntjiy  but  as  there  is  no  particular  impoftion  charged  through  means  of  the  defenddnty  '  the  court  <woufd  mt 
d(t ermine  the  qucjiion  as  to  the  unfalrmjs  of  the  reUafesj  till  (be  M^JierbUi  takcri  tbe  account  cf  tbefat^&^s  perm 
Jinaitfklti  only , 

«  faid 
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faid  Thomas  or  Efhaheth  fhall  receive  their  juft  portions  of  money  ^"^p^^^^^^.^' 
or  eftates  as  is  or  fliall  be  due  to  them  as  laivful  heir  to  their 
father  ;  but  if  it  fhould  fo  happen  that  the  faid  Elizabeth  Stead- 
*«  man  fhould  die  before  the  above  children  come  to  their  feveral 
fortunes,  then  flie  may  dlfpofe  of  all  her  ellates  and  fortunes 
as  the  faid  Elizabeth  fhall  think  proper." 

At  the  beglning  of  the  articles  Elizabeth  Steadman  agreed  to 
pay  to  William  Palling  five  hundred  pounds  on  the  day  of  mar- 
riage for  her  portion,  *'  which  is  to  remain  in  the  hands  of 

William  Palling  during  his  natural  life,  and  after  his  deceafe^ 
*«  if  there  be  no  heirs  lawfully  begotten  by   William  Pallir.g 

upon  the  body  of  Elizabeth  Steadman^  then  the  five  hundred 

pounds  to  return  to  the  faid  Elizabeth  or  her  heirs  ( l),  and  th& 
**  wife  is  to  have  no  claim  to  Palluig^  real  eflate." 

The  articles  were  drawn  by  the  defendant,  and  of  his  writing, 
and  the  plaintiff's  mother  took  no  advice  thereon,  nor  laid  them 
before  counfel. 

On  the  22d  oi  February ^  ^72^9  ^^^^  plalntliT's  grandmother 
made  her  will,  and  gives  to  Elizabeth  Palling  (the  plaintiiT's 
mother)      all  her   houfhold   goods,  ^c,  bonds,  mortgages, 
fecuritics  for  money,  and  all  other  her  perfonal  eftate  to  be 
fold  and  difpofcd  of  by  fuch  parcels,  and  at  fuch  times,  and  in 
fuch  manner,  as  flie  fhall  think  fit,  and  out  of  the  money 
arifing  by  fale  thereof  to  pay  her  debts,  and  the  rfidiie  thereof 
Jhe  wills  Jhall  be  equally  paid,  and  divided,  to  and  betw<^en     ^  ^^24  J 
•**  Thomas  Steadman  and  Elizabeth  Steadman  her  two  grandchildren, 
*^  at  fuch  time  as  they  fhall  feverally  attain  their  refpeCtive  age 
of  21,  or  footier^  if  my  daughter  fliall  thijik  ft,  and  appoints 
her  fole  executrix  (2)." 

The  mother  of  the  plalntifF  proved  the  will,  and  fhe  and 
the  defendant  pofTefTed  the  tefliatrix's  perfonal  elfate  j  the  plain- 
tiff's filter  died  inteftate,  and  the  plaintiiT  claims  a  moiety  of  her 
perfonal  eftate. 

The  plaintiff  came  of  age  on  the  loth  of  June  1737,  but  no 
inventory  was  ever  exhibited  in  the  ecclefiaftical  court  of  his 
father's  perfonal  eftate,  and  no  account  thereof  laid  before  him 
by  his  mother,  but  fhe  reprefenting  that  his  fhare  amounted  to 
no  more  than  540  /.  of  his  father's  perfonal  eflate,  and  to  60/. 
only  of  his  grandmother's,  he  was  prevailed  on  ten  days  after  he 
x^ame  of  age  to  fign  two  feveral  reieafes  to  the  defendant  for  the 
540  L  and  the  60  /. 

Elizabeth^  the  plaintiff's  mother,  Ixad  five  children  by  the  de- 
fendant, but  they  all  died  under  age  in  her  life-time,  and  in 
(jl  1742  fhe  died  herfelf. 

The  bill  was  brought  to  fet  afide  the  reieafes  as  unduly  gain- 
ed, and  for  an  account  of  the  plaintiff's  father's  and  grandmo- 
ther's perfonal  eftate,  come  to  the  hands  of  the  plaintiff late 


^  -( I )  But  if  there  be  any  fuch  heirs,  then  refidue  is  thus  exprefTed,  **  to  pay  th« 

the  500/.  to  remain  10  ihem  after  the-  clear  overplus  lo  the  piaintiiF.  and  hi* 

defendant's  deceafe.  faid  filter  equally  at  their  ref^s^l-yc  agts 

\Z\  This  will  is  very  Ihortlv  ftatcd  in  of  zi  ytars," 


tHe  Regider's  book;  The  bequeil  of  ilie 
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Steadman  r.  motKer,  and  that  the  defendant  may  pay  the  plaintiff  his  full 
Palling,  {[^^^.q  thereof^  and  that  the  500/.  agreed  by  the  articles  to  re- 
turn to  the  plaintiff's  mother  or  her  heirs,  may  be  fecured  for 
the  plaintiff's  benefit,  and  that  he  may  be  let  into  the  poffeffion 
of  his  mother's  real  effates. 

The  defendant  infiffed,  that  as  he  had  children  by  Elizabeth 
born  alive,  he  is  by  the  curtefy  of  Etigla?urmt\t\zd  for  life  as.  well 
to  the  real  eftate  his  wife  was  feifed  of  in.  fee  at  the  time  of  the 
marriage,  as  to  the  real  eftate  which  after  her  marriage  came  to 
her,  and  of  which  flie  died  feifr.d  in  fee. 

He  further  infifted,  that  by  the  articles,  the  reverfionary  in- 
tereft  expecSiiant  on  the  defendant's  death  in  the  500/.  vefted  in 
the  defendant's  children,  and  that  he,  as  adminiftrator  and  re- 
prefentative  of  the  laft  furviving  child,  is  intitled  to  the  principal 
of  the  500  /. 

He  infifted  too  both  the  releafes  were  executed  in  the  pre- 
fence  of  the  plaintiff's  own  attorney,  and  that  the  plaintiff  ac- 
quiefced  in  the  account,  and  never  complained  of  it  till  after  hi3 
mother's  death,  being  above  five  years,  and  therefore  the  account 
ought  not  now  to  be  opened.  , 
t  4-5  ]  •  Attorney  General  for  the  plaintiff  infifted  he  was  im- 

pofed  upon  by  the  defendant,  and  that  the  two  releafes  were 
unduly  obtained,  and  drawing  him  in  to  execute  them  juft  after 
he  came  of  age,  is  fuch  a  ftrong  badge  of  fraud,  a  court  of  equity 
will  fet  them  afide. 

That  the  articles  were  drawn  by  the  hufband  himfelf,  v/ith- 
out  allowing  the  wife  to  confult  with  any  perfon  ;  and  as  he 
has  exprefsly  excluded  her  from  his  real  eftate  *,  it  is  therefore 
natural  to  fuppbfe,  flie  intended  to  exculde  him  from  any  part 
of  her  real  eftate  •,  and  that  he  cannot  in  point  of  law  be  te-  ■ 
iiant  by  the  curtefy,  becaufe  the  articles  have  given  him  during  ' 
the  coverture  the  eftate  of  the  wife  for  his  life,  and  ftie  has 
only  a  remainder,  and  a  hufband  can  only  be  tenant  by  the  cur-  , 
tefy  of  fuch  eftate  as  the  wife  is  feifed  of  in  poffeffion  at  the  timel 
of  the  marriage.  '  I 

That  as  to  the  five  hundred. pounds,  as  the  deed  is  drawn i 
inaccurately,  by  a  perfon  not  convt^4aut  in  the  law,  the  court| 
v/ill  put  fuch  fenfe  upon  it  as  is  moft  agreeable  to  the  intention! 
of  the  parties;  and  it  cannot  be  prefumed  they  meant  any  thing 
more  by  the  words,  cr  herheirs^  than  her  children. 

That  the  plaintiff'  is  intitled  to  a  moiety  of  his  fifter's  fhard 
under  the  grandmother's  will ;  for  he  infifted  that  it  was  a  vefted 
legacy  in  her  at  the  death  of  the  teftatrix,  and  the  time  of  pay- 
ment was  only  poftponed  to  twenty-one,  and  therefore  tranf-* 
miffible  to  the  plaintiff  as  one  of  licr  next  of  kin. 

Mr.  Solicitor  General  for  the  defendant. 

The  reieafe  v/as  given  juft  after  his  mother's  fecond  marriage, 
upon  an  account  fettled  between  the  plaintiff  and  his  mother, 
and  the  defendant  very  prudently  declined  meddling  with  it,  as 
he  knew  nothing  of  her  firft  hulband's  affairs  :  and  the  plaintift"'s 
"  acquicfcing  all  the  mother's  life-time  for  five  years  together,  is  fo 
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ftrong  in  the  defendant's  favour,  that  the  court  will  not  oblige 
him  to  open  the  account. 

As  to  the  queftion,  whether  the  defendant,  notwithftandlng 
the  articles,  is  in  titled  to  be  tenant  by  the  curtefy,  he  faid, 
the  articles  only  intended  to  fecure  the  profits  of  the  wife's  real 
eftate  and  intereft  of  her  perfonal,  to  maintain  the  houfe,  and 
educate  their  children,  and  therefore  both  the  real  and  per- 
fonal were  blended  together  as  one  fund  ;  and  there  is  no  pro- 
vifo  that  the  hufband  fhall  depart  from  his  right,  which  in 
confequence  of  the  marriage  he  is  intitled  to  by  operation  of 
law. 

As  to  the  five  hundred  pounds^  the  contingency  was,  if  there     [  425  J 
JJjall  be  no  children  begotten ;  but  as  there  were  feveral  children 
who  lived  many  years,  it  vefted  in  them,  expedlant  upon  the 
death  of  the  father,   and  is  fuch  an  intereft  as  was  tranf- 
miflible. 

But  if  he  is  not  intitled  as  their  reprcfentative,  yet  the  defen- 
dant has  a  juft  claim  to  it  in  his  own  right,  for  v/ith  regard  to 
perfonal  eftate  the  word  heir  means  that  perfon  who  takes  for 
want  of  the  wife's  difpofition,  and  that  muft  be  the  defendant> 
for,  as  her  hufband,  he  is  by  the  civil  law  confidcred  as  the  heir, 
and  is  the  perfon  likewife  who  takes  under  the  ftatute  of  diftri- 
butions. 

As  to  the  queftion  upon  the  grandmother's  will,  he  infifted, 
according  to  the  rules  of  the  court,  the  legacies  to  the  plaintiff 
and  his  fifter  did  not  veft  till  twent}^one,  for  the  teftatrix 
eodem  t£lu  gives  and  dire£ts  the  time  of  payment,  for  it  is  not 
by  the  words  an  exprefs  gift  till  twenty- one  to  the  grand-children, 
being  given  in  the  mean  time,  until  they  come  of  age,  to  their 
mother. 

Lord  Chancellor, 

There  are  feveral  demands  comprlfed  in  this  bill. 

Some  relating  to  the  perfonal  eftate  of  the  plaintifTs  father, 
and  fome  of  his  grandmother,  and  fomc  to  the  real  eftate  of  his 
mother,  and  likewife  to  what  he  is  intitled  at  the  death  of  the  de- 
,  fendant ;  and  this  arifes  upon  the  conftru£lion  of  the  articles^ 
which  will  depend  firft  on  the  plaintiff's  equity  to  be  relieved 
againft  the  releafes  given  by  him  at  his  coming  of  age. 

The  cafe  ftands  in  a  good  deal  of  obfcurity  with  regard  to  the 
demand  of  an  account  of  his  father's  perfonal  eftate. 

The  father  died  in  1727.  feven  years  after  the  widow  inter- 
marries with  the  defendant  her  fecond  huft)and,  and  articles  arc 
entered  into  at  that  time. 

Nothing  more  was  done  till  the  plaintiff  carpe  of  age  in  1737, 
when  a  few  days  after  releafes  are  executed,  confequenily  ob* 
tained  from  him  immediately  upon  his  coming  of  age ;  this  is 
always  a  circumftance  which  gives  the  court  a  fufpicion  of  the 
unfairnefs  of  fuch  releafes  ( i),  and  there  is  no  proof  at  all  of  any 
account  fettled  at  the  time,  or  of  any  account  in  writing  laid 


( I )  Fide  Oldin  v.  Samhorn^  <int€  1  vol.  1 5. 

Vol,  C  c  before 
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Steadm/  n  v.  before  the  plaintiff  of  his  father's  or  grandmother's  eftates:  bu'? 
Palling,  ^^j^^  ^^^^  defendant  in  the  fchedule  to  his  anfwer  fays,  it  amount- 
ed to  a  grofs/um  in  the  whole  of  540  /.  and  60  I. 

At  the  time  of  the  father's  death  be  left  a  v/idow  and  two 
children  \  why  then  was  not  an-  inventory  kept  by  the  mother 
[]  427  ]  his  executrix  ?  for  it  is  a  great  imputation  on  executors  or  ad« 
mlniftrators  that  no  inventory  is  kepc,  or  account  delivered  in  to 
children  when  they  come  of  age. 

It  is  true,'  with  refpecl  to  the  defends>nt,  there  ib  no  parti- 
cular impofition.  or  ^fraud  charged  through  his  means,  for  he 
did  not  interfere  at  ail,  but  left  it  to  the  plaintifi-''s  mother  to 
fettle  accounts  with  him,  and  the  plaintifi-'  befides  acquiefced 
for  five  years  after  the  releafes,  and  until  after  his  mother^s 
deatli,  without  ever  making  any  objections  to  the  fairnefs  of  this 
feranfadion,  which  affords  a  prefumption  that  the  plaintiff  did 
not  think  himfclf  aggrieved. 

But  It  appears  doubtful,  whether  the  plaintiff  had  any  al- 
lowanse  for  what  he  was  intitled  to,  on  the  fhare  of  his  fifte? 
under  the  grandmother's  will. 

The  words  relied  on  in  the  releafe,  to  fliew  the  plaintiff 

Intended  to  difcharge  the  demand  he  had  in  right  of  his  fifter, 
are  too  general  to  be  applied  to  this  particular  demand  of  the 
plaintiff,  and  the  releafe  mufl  be  confined  fecuiidum  JuhjeEiam 
tnatcr'iam^-  anxi  ©ught  not  to  be  extended  further. 

What  I  am  inclined  to  do,  is  to  dire£l  the  Mafler  to  take 
an  account  of  fuch  pc^ts  of  the  perfonal  eflate  of  the  plaintiff's 
father,  as  the  wife  was  poffeffed  of  at  trhe  time  of  her  inter- 
marriage with  William  Palling  only,-  for  it  would  be  too.  hard  to 
extend  it  as  far  back  as  to  the  death  of  the  firfh  hufband  ;  and 
think  it  right  there  fliould  be  this  inquiry  before  t  fet  afide  tht 
releafeSy  for  though  there  are  circumftances  that  induce  fufpici- 
on,  yet  are  not  at  all  fatisfadlory  to'  fhev/  there  was  any  fraud  in 
the  defendant. 

The  next  queftion  is  as  to  the  grandmother's  eftate,  and  alf^ 
in  regard  to  the  plaintifl's  fhare  as^  the  reprefentative  of  his 
fifter. 

This  Is  a  very  doubtful  point. 
,       .  The  rule  and  diitin6lion  is,  that  if  a'hffacy  be  devifed  to  ons 

If  a  Icgacv  be  „  1         •  .  \  ^  ^  e 

devifcd  generally  generally,  to  be  paid  or  payable  at  the  age  ot  twenty  one,  or  any 
to  be  paid  atz I,  other  age,  and  the  legatee  die  before  that  age,  yet  this  is  fuck 
befo!?''l't  ifis  an  interefb  vefted  in  the  legatee,  that  the  executor  or  adminiflra- 
i\ich  a'  vefted  tor  may  fue  for  and  recover  it ;  for  it  is  debitum  in  prafenti^  though 
inteieftin  the     folvendum  in  futuro.  the  time  beinr;  annext  to  the  payment,  and 

legatee,  that  the  ^  i     i  •  r  ir 

executor  may  lue  nOt  tO  the  legacy  Itfclf. 
for  it,  and  reco 

vcr  ic,  lor  it  is  dfhitiim  in  fri^feritiy  though  Johcndum  in  futuru 

Ifalegacybede-  But  If  a  legacy  be  devifcd  to  a  perfon  at  twenty-one,  or  if  ot 
viiVdto^.atzi,     j,^^^^  .^^j^jj^  ji^g  twenty-one,  and  die  legatee  dies 

or  when  he  at-  •      i     r   i    /  ^ 

Mins-T,  and  he  before  tliatage,  the  legacy  is  lapfcd  (ij. 

dies  before,  it  is  It 
i-pf.d. 

( 1 )  The  dirtlnOicra  between  a  legacy  A.  fayahh  at  21,  is  recognired  by  many 
\Q  \  ia  21,  oi  if  he  attains  2ij  and  one  to    cafes.    See  ^ntll  v.  DccyZ^alk.  415. 
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It  has  been  truly  faid  by  the  defendant's  counfel,  that  there  is  Steadma^: 
no  bequeft  made  to  the  grandchildren,  but  what  is  contained  in  ^''ALLiNa. 
the  diredion  of  payment. 

"  The  refidue  thereof  I  will  fhall  be  equally  paid  and  divided  The  refidue  dl- 
to  and  between  my  tv*/o  grandchildren  at  fuch  time  as  they  rc<aed  to  be  paid 
«  fhall  feverally  attain  their  refpe6live  age  of  twenty-one,  orfooner^  ^^^^^o  grand!"" 

♦<  if  my  daughter  Jhall  think  JitJ*^  childrerr,  aMuch 

time  as  they 

feverally  attain  2 13  or  fooner,  if  his  daughter  thinks  iiti  the  v/orJs,  or  fooner,  (2fc.  m^tke  it  a  veilsd 
Jipgacy,  and  tranfmiflible. 

If  it  had  reded  upon  the  words,  at  fuch  time  as  they  fiall  fer 
'■"wrally  attain  twenty-one^  I  fhould  have  been  of  opinion  for  the 
defendant  that  the  legacies  did  not  vefl  till  then,  and  that  it 
would  have  been  the  fame  thing  as  if  the  teftator  had  faid,  1 
give  it  them  at  the  age  of  twenty-one. 

••  But  what  is  the  meaning  of  the  teftatrix's  faying  or  fooner  if  my 
'iaughter fhall  think  ft^  not  to  hinder  the  legacies  from  veiling  ; 
but  (lie  confidered  her  daughter  as  the  natural  guardian  of  her 
children,  and  left  it  to  the  mother's  difcretion  to  accelerate  it,  if 
flie  thought  proper. 

And  as  the  teflatrix,  by  the  whole  tenor  of  her  will,  has  left 
tl>e  mother  a  truflee  only  for  the  children,  without  giving'  her 
^ny  power  over  the  capital  of  the  legacies,  I  am  of  opinion  the 
Jegacy  vefted  in  the  fifter  of  the  plaintiff  at  the  death  of  the  te£- 
tatrixj  and  tranfmiffible  to  him. 

^  As  to  the  point  oi  tenant  by  the  curtefy,  all  the  arguments  of  the 
"liufband's  (landing  feifed  for  the  ufe  of  the  wife  under  the  agree- 
ment previous  to  the  marriage,  muft  be  laid  out  of  the  cafe,  be.- 
caufe  it  is  merely  executory,  and  an  agreement  to  be  carried  by 
this  court  into  execution. 

■■  Elizabeth  Steadman  doth  give  and  grant  unto  William  Pal*- 
during  her  natural  life,  the  intereft  of  all  her  money, 
and  the  rents  of  all  her  eftates,  and  this  for  the  maintaining 
the  houfe  and  educating  our  children  until  Thomas  Stead- 
man  and  Elizabeth  Steadman^  fon  and  daughter  of  the  above 
Elizabeth  Steadman,  fhall  come  of  full  age,  or  be  married, 

>  The  fcope  and  intent  of  the  articles  was  only  to  regulate 
the  whole  ellate  of  the  wife,  in  right  of  her  firft  hufband,  as 
Veil  the  produce  of  the  perfonal  as  rents  of  the  real,  for  the 
%naintenance  of  the  houfe  and  education  of  their  children,  and 
the  words  fhew  it  intended  to  comprlfe  the  fhare  of  the  wife*s 

Lampen  v.  Clowherry  2  Cha.  Ca.   155.  6\^.  Lo've  v.  P  Straftge  '3,  Bro.  P.O.  3^7, 

•I  Eq.  Ah.  295.. />/.  2.  note  a.  Onfvwv,  Gofs  v.  Nelfon,   1  Burr,  zz^j .T.R^xJ^^f^  v. 

South.,  \  Eq*  M.2g^.pl.  6.   Sia^.letonv.  Synilhy  Ar^.h.          Monkhcufe  v.  li-)lmps ,  I 

Checks.,  Z  Fern.  673.  Prec.  Cha.  317.  S.  Pro.  Cha.  Rep.  298.  Fenjon  v.  Ivladdfcr,^ 

■Q.  Anon.  2  ?^ern.  199.  Pawlet's  C-ife^  2  2  Bro.  Cha  Rep.  75.  Hale  v.  Cox,  3  Bro^ 

J^ent.  366.  CorbettN.  Palmery  2  Eq.  Ah.  Cha.  Rep.  323,  324.    See  IVeea'cn  v.F^ll, 

.^548./)/.  2-j.  Jennings  V.  Looks,  2   ir*.  W.  ante  2  vo\.  iz^.     Iw  'Mayv.  Wood, -i^  Bro. 

-^277.  Duks  of  Chandosw.  Talbot.,  2  Cox's  Cha.  Rep.  471.  a  legacy 'to  two  equally 

y.  W.  610.  612.  note  I.  Cnfe  \i-  Barky,  to  be  divided  between-  tRem,  z::h£n  they 

3  P;  W.  21,  Fonereait  v,  Fona-eaU)  poll,  lhall  arrive  at  24,  was  held  to  be  vefted. 

C  c  2  children 
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f  TKASMAir  y.  cliildren  llkewlfc  till  they  arrived  at  twenty-one,  but  the  cf* 
Paix.i»«.    j^^g  ^.ygjj  ^j£g  determine  upon  their  coming  of 

In  fhort  this  is  nothing  more  than  a  contra£l:»  in  what  man- 
ner the  fcveral  funds  (hould  be  applied  of  whieh  their  eftatet 

-  confifted,  and  was  never  intended  to  abridge  the  hufband's. 

I  4^9  J  rights  by  law ;  and  therefore  I  am  of  opinion  the  defendant 
William  Falling  is  intitled  to  be  tenant  by  the  curtefy  of  the 
eftate  his  wife  waa  feifed  of  at  the  time  of  the  marriage,  and 
likewife  of  the  real  eftate  which  came  to  her  after  the  mar* 
riage. 

As  to  the  500  /.  Elizabeth  Steadman  hj  the  articles  agreed  to 

to  William  PalUngy  (vide  the  words  before). 
The  firftqueftion  (in  order  to  determine  the  meaning)  is  what 
Ihe  parties  underftood  by  the  word  heirs* 

Moft  certainly,  they  Intended  children  by  it  throughout  the 
whole  articles,  for  in  a  former  part  of  the  articles,  the  words  at 
lawful  heir  to  their  father  are  lifed  in  this  fenfe. 

And  after  his  deceafe,  if  there  be  no  heirs  lawfully  begotten  b)t 

William  Palling  upon  the  body  of  Elizabeth  Steadman^  then  the 

500  /.  to  return  to  the  faid  Elizabeth  or  her  heirs 
What  are  thefe  heirs  of  the  body  ?  Children ;  and  it  would 
make  it  all  void,  if  I  was  to  conftrue  it  according  to  the  legal 
fenfe,  for  that  would  be  heirs  in  infinitum* 

The  meaning  of  the  words,  after  his  deceafe  if  there  be  no  heirs, 
lawfully  begotten^  is,  if  there  be  no  children  in  being  and 
exifting  of  their  two  bodies  at  the  time  of  the  death  of  Williant^ 
JPallingy,  rficn  the  500  /.  tv  revett  to  the  faid  Elizabeth  or  her  heirs* 

But  tshe  defendant's  counfel  fay,  the  words  to  Elizabeth  or  her 
heirs  mean,,  it  fhould  go  to  Elizabethy  if  living  at  the  hufband's 
deaths  but  if  dead  ia  his  life-time,^  to  the  hulband  himfeif,  he 
being  intitled  to  the  wife's  efie£ts. 

But  I  am.  of  opinion  they  ufc  the  words,  or  her  heirs,  in  the; 
fame  fenfe  as  when  before,  diey  mention  them  as  heirs  to  the  fa* 
ther,  and  mean,  children  throughout  the  agreement* 

Lord  ChameJlor  mzdc  the  following  order:  "Fir ft,  That 
•*  the  plaintifTs- billi  fo  far  as  it  feeks  to  exclude  the  defend- 
•*  ant  from  being  tenant  by  the  curtefy  of  his  late  wife's  real 

eftate,  and  likewife  fo  far  as  it  fesks  any  account  of  the  de«t 

fendant's  late  wife**  clothes,  whicltfhehad  at  the  time  of  her 
•*  death,  be  difmilTed  :  jind  declared  that  the  plaintiff  is  intitlcdr 

to  a  moiety  of  his  fitter's  fhareof  the  perfonal  eftate  of  the  plain* 
**  tiff's  grandmother,,  after  the  death  of  his  (ifter and  it  appear?* 

ing  that  the  fhare  amounted  to  60  /*  his  Lordfhip  ordered  that 
%        I  "  the  defendant  do  pay  to  the  plaintiff  30/.  a«his  moiety  there* 

of  :;  j^ndi^  TLt  to  the  relief  fought  by  the  plaintiff^  bill,  to  fcl- 
"  afide  the  rcleafe  executed  by  him  to  the  defendant,  and  his  late 

wife,  adminiftratrix  of  the  plaintiff^s  father,  of  his  fhare  and- 
«« intereft  in  his  father's  perfonal  eftate,  either  in  his  own  right, 

or  in  right  of  his.  filter  j  His  Lord/hip  ordered,  that,  it  be. 
f  *  referred  to  a.  Mafter,.  to  iatjuire  and  take  an  account  oi 

"what 
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'^''wliat  perfonal  eftatc  and  effects  tlie  plamtifTs  ttiotlierwas  Stia^mah  r, 
«  poffefled  of  at  ihe  time  of  her  intermarriage  with  the  de-  f^'-^^*** 
■**  fendant,  and  the  amount  thereof  at  that  time,    jfnd  hh  Lord-' 
^^Jhip  declares,  that  what  (hall  appear  (he  was  fo  pofleiTed  of, 
***  is  to  be  confidered  as  the  produce  of  the  perfonal  eftate  of 
the  plaintifPs  late  father,  and  ordered  that  the  Mafter  do 
*^  ftate  what  was  the  value  of  the  plaintiff's  (hare  thereof,  to 
which  he  was  intitled  either  in  his  own  right,  or  as  one  af 
the  next  of  kin  to  his  fitter.    And  declared,  that  according 
to  the  true  intent  and  meaning  of  the  marriage-agreement  be* 
•*  tween  the  defendant  and  his  late  wife,  he  is  intitled  to  the 
intereft  of  500  /.  therein  mentioned  as  his  late  wife's  portion, 
or  fo  much  thereof  as  her  (hare  of  her  late  hulband's  perfonal 
eftate  amounted  to  during  his  life,  and  that  after  his  deceafe^ 
the  principal  thereof  will  belong  to  the  plaintiff  \  and  ordered 
that  the  Mafter  ftate  how  much  the  defendant's  late  wife's 
fhare  of  her  former  hufband's  perfonal  eftate  amounted  to  at 
**  the  time  of  the  intermarriage  between  her  and  the  defendant. 
And  referved  the  confideration  of  the  lelief  fought  by  the  bill 
for  fetting  afide  the  faid  r«Iea&,  till  after  the  Maft€T*s  ic» 
•«port(i)»« 

(1)  Re£.Lii,B,  1746.  fol.  550, 


Inckdon  and  cihen  verf^as  NorthcoUi  March  2^  1746  (i),  Cafci5i,» 

SIR  Henry  NorthcoUf  in  1732,  intermarried  with  the  dc- If«fa'l»«' 
fendant,  the  only  child  of  Mr.  Stafford ^  at  the  time  of  the  ^i^hout'rf^u". 
marriage  both  were  under  age,  and  therefore  no  jointure  or  ing  a  fettiement, 
fettlement  were  made  by  the  hufband,  nor  had  he  any  por-  '^oug^  jt  may 
tion  with  the  wife,  nor  any  articles  entered  into  5  but  Ihe  was  yet  die  wurtcan 
then  intitled,  under  a  fettlement  made  by  her  father  on  his  giyenorciiefyfor 
marriafire,  to  cooo  /.  to  be  raifed  after  his  death,  by  virtue  of  a  "  eftabii&ea 

o'       ^  r.    1  .         n  1         r        T^^y.fi.       -TA     1  nowthatahuf- 

tcrn(i  of  500  years,  vefted  intruttees,  whereof  bir  Ivilham  Drake  band  may  diXpofc 
Was  the  furvivor,  out  of  part  of  her  father's  eftate,  called  the      wife's  teim» 
Stafford  eftate,  and  the  defendant.  Lady  Northcote,  was  alfo  te-  her'wrm^and^ 
nant  in  tail,  expe^ant  on  the  death  of  her  father,  in  lands  prevent  any 
whereof  her  grandfather,  by  the  mother's  fide,  died  feifed,  called  ^^^"S  Surviving 
the  Kelland  e/late.  totii«w.fc. 

Mr.  Stafford  being  feifed  of  the  Stafford  eftate,  fubjefk  as  to 
part  to  the  term  for  raifing  5000  /.  mortgaged  part  of  it  to  Thomas 
Troyte  znA.  others  for  looo  years,  for  fecuring  4000/.  in  truft 
for  Sir  Thomas  Aciland,  then  an  infant,  and  charged  it  after- 
wards with  the  further  fum  of  1300/.  making  together  5300/,  [  431  J 
and  before  he  paid  any  part  of  the  principal  fum  he  died,  but  by 
will  devifedthis  eftate  upon  truft  to  be  fold,  for  payment  of  debts 
:iftd  legacies,  and  as  to  what  remained  unfold,  in  truft  for  his 
daughter  in  tail,  with  remainders  over. 

(i)  Rer,  Ll^.  A.  1746.  fol.  681. 

C  c  3  Mr. 
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iNctEPoN  V,       Mr.  Stafcrdy  at  his  death,  v/as  indebted  in  the  fum  of  pcoo/.' 

oRTHcoTE,-  bond  and  otherwife,  over  and  above  the  5300/.  fecured  by 
mortgage,  which,  with  the  50C0/.  charged  on  the  Suifford 
eftate  for  the  defendant's  portion,  exceeded  the  value  of  that 
eflate  ;  whereupon  the  truftees  under  his  will  declining  to  a6):, 
the  defendant,  and  Sir  Henry  Northcote,  at  her  requeft,  (being 

'  defirous  all  her  father's  debts  and  legacies  (hould  be  fatisfied) 

did  agree  to  fubjeft  the  Kelland  eftate,  together  with  the  Stafford 
eftate,  to  the  payment  thereof,  and  thereupon,  by  indenture  of 
bargain  and  fale,  dated  the  29th  of  Septepiber^  I734>  by 
fine  levied  by  Sir  Henry  Northccte  and  the  defendant  of  the 
Kelland  eftate,  both  eftates  were,  by  the  truftees  in  Mr.  Stafford'' s 
will,  and  by  Sir  Henry  Nortkcote^  the  defendant,  conveyed  to 
Sir  Henry  Northcote^  Francis  Kirkham^  and  the  plaintiff,  and 
their  heirs,  on  truft  by  the  profits  or  fale  of  both  eftates,  or  any 
part  thereof,  to  raife  money  fufficient  to  pay  off  the  incu  mbrances 
on  the  Stafford  eftate,  and  all  other  debts  and  legacies  of  Mr. 
Stafford, 

In  purfuance  of  the  truft,  with  money  arifing  by  profits  of  the 
Kelland  ejlaie,  and  by  mortgage  of  part,  and  fale  of  feveral  parts 
of  this  eftate,  and  of  a  fmall  pari  of  the  Stafford  eftate,  and  by 
money  advanced  by  Sir  Henry  Northcote^  the  truftees  paid  off 
300/.  part  of  the  mortgage  of  5300/.  and  all  the  other  debts 
and  legacies  of  Mr.  Stafford,  except  the  5000  /.  remainder  of  the 
mortgage-money,  and  except  a  bond  debt  of  1950/.  to  Sir  Henry 
Northcote* 

And  for  the  better  fecuring  the  5000/,  refidue  of  the  prin- 
cipal and  intereft  on  the  mortage,  by  indenture  dated  the  i6th 
of  Jtine^  ^735)  ^Villiam  Kirkham,  reprefentative  of  the  furviving 
truftee  of  the  500  years  term,  by  the  dire6lion  of  bir  Henry  North- 
cote,  together  with  the  plaintiff,  i^c,  affigned  the  truft  term  to 
Thomas  Troyte  and  others,  fubje6^:  to  redemption  on  payment  of 
the  ^000 1,  and  intereft,  and  Sir  Henry  North c ot e  thereby 
extinguifh  the  5000  /.  portion;  and  ^royte  and  the  other  mort- 
gagees did  aftign  the  m.ortgage  term  on  part  of  the  mortgaged 
premiffcs  freed  from  fuch  mortgage,  upon "  truft  for  Sir  Henry 
Northcotey  the  plaintiff  Incledon,  and  others,  and  their  heirs, 
upon  truft,  as  by  the  will  of  Mr.  Stafford,  and  by  the  fame 
deed,  Sir  Henry  Northcotey  the  plaintiff,  l5c.  did,  in  lieu  thereof, 
demife  the  other  part  \.o  Troyte  and  others  the  mortgagees  for  fix 
p  ^  -J  hundred  years,  fubjeft  to  redemption,  with  the  other  lands  com- 
^'  prlfed  in  the  500  years  term,  fo  affigned  to  Troyte,  ^c,  on  pay- 

ment of  the  50C0/.  mortgage  money,  and  intereft. 

Afterwards,  by  a  common  recovery,  in  which  Sir  Henry 
Norihcote  and  his  wife,  the  defendant,  were  vouchees,  and  by 
indenture  of  leafe  and  releafe,  dated  the  29th  and  30th  oi  Aprils 
1740,  executed  by  them,  and  the  furviving  truftees;  fuch  part 
of  the  Stafford  (dViM -^is  remained  unfold  was  fettled  as  to  a  rent 

40  s.  per  ann.  to  Sir  Henry  Nothcote  and  his  heirs ;  aud 
as  to  the  reft  pf  the  eftate  of  the  value  of  19,000/.  to  the  ufe 
f^f  pwo  truftees  for  300  years,  in  truft  for  railing  1000/.  by 
fiiortgage  or  fale,  for  reimburfin'g  Sir  Henry  Northccte  the  money 

hs 
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lie  advanced  b  payment  of  tlie  debts  and  legacies  of  Mr.  Stafford fy  lvci.^vQv.  r. 
and  fubjea  to  thetorm  to  the  uie  of  Sir  Henry  Northcote  for  life,  NoaiHcofx, 
to  the  defendant  for  life,  remainder  to  their  fons  in  tail,  remainder 
to  their  daughters  in  tail,  remainder  to  the  furvivor  of  them  in  fee. 

And  fuch  part  of  the  Kcllaud  eftatc  as  remained  unfold, 
and  which  was  of  the  value  of  r  2,000/.  was,  by  Icafe  and  releafe, 
dated  the  29th  and  3cth  of  1740,  conveyed  fubje6t  to  a 

mortgage  for  fecuring  1000/.  to  the  ufe  of  the  fame  truftees,  in 
trufl  for  Sir  He7iry  Northcote  and  his  heirs. 

That  afterwards,  by  leafe  and  releafe,  dated  the  20 (h  and 
lift  of  Aprils  1743?  eftat-e^fo  in  mortgage  for  looo/.  was, 
by  the  mortgagees  and  Sir  Ihury  Northcote^  conveyed  to  the 
ufe  of  Robert  Helyar^  Efq;  and  his  heirs,  by  mortgage  for 
2000  /.  which  was  borrowed  by  Sir  Henry  Northcote^  in  order 
to  difcharge  the  looo/.  then  due  on  the  mortgage,  and  the  re- 
fidue  of  the  2000  /.  was  to  fupply  fome  particular  occafions  of 
Sir  Henry^  and  by  him  applied  accordingly,  except  only  400  /. 
thereof  which  remained  with  Sir  Henry  in  his  houfe,  or  feat  at 
Pynes^  at  the  time  of  his  death. 

Sir  Henry  Northcote  hcLVingy  by  the  deed  of  the  i6th  o{  jfune, 
1735,  extinguifhed  the  5000/.  for  his  lady's  portion,  and 
being  feifed  of  fuch  part  of  the  Kelland  eftate  as  remained  un- 
fold, for  payment  of  debts  of  Mr.  Stafford^  and  being  intitled 
to  1000/.  to  be  raifed  by  the  term  of  300  years,  out  of  the 
Stafford  eflate  ;  and  being  feifed  of  fevcral  manors  and  lands  in 
T)evonp\re^  the  inheritance  of  his  anceftors,  of  the  value  of 
20,000  /.  did  make  his  will,  and  a  codicnl  dated  the  fame  day, 
SiS  follows  : 

"  I  give  all  my  eftate,  real  and  perfonal,  unto  Robert  Incledon^ 
and  others,  their  heirs,  executors,  ^c.  in  cruft  as  to  fo  much 
"  of  my  perfonal  eftate  as  fliali  be  and  remain  on  my  feat  at 
Pj-v/^j- at  my  death,  that  they  ftiali  fuffer  my  wife  to  ufe  and  _ 

*'  enjoy  the  fame  for  fo  many  years  as  fhe  (hall  live ;  and  as  to     L  433  J 
my  real  eftate,  and  alfo  the  rell  of  my  perfonal  eftate,  I  devife 
it  in  truft  for  payment  of  all  my  debts,  and  fubje6l  thereunto 
for  raifmg  five  thoufand  pounds  for  fuch  child  or  children  of  my 

*^  body  iffuing  as  fhall  attain  twenty-one,  to  be  paid  to  fuch 
child  or  children,  if  but  one,  but  if  more  than  one,  equally  to 
be  divided  between  them  ;  then,  as  to  my  real  eftate,  the 
fame  ftiall  remain  to  the  ufe  of  the  firft  and  every  other  fon 
and  fons  of  my  body,  and  the  heirs  of  the  body  of  fuch  fon 
and  fons,  and  in  default  of  fuch  iflue,  then  to  the  ufe  of  the 
the  daughter  and  daughters  ;  and  in  default  of  fuch  iflue,  then 

"  to  the  ufe  of  my  wife  for  her  life,  and  appointed  Inckdon  and 

"  others  executors." 

A  codicil  to  he  annexed  to  my  ivilU 

Item^  My  will  is,  that  the  truftees  within  named  do  fell 
"  the  Kelland  eftate,  and  apply  the  m.oney  arifmg  from  furh  fale 
to,  the  difcharge  of  the  mortgage  due  thereon  to  Robert  Helyar^ 
*^  and  after  that  .is  fatisueu,  to  apply  fuch  other  moiicy  ariling 

C  c  4  **  fi-(*n; 
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SoRTHQorz  "  ^^^"^  *^  difcharge  of  the  mortgage,  to  Sir  T/jomaf 
.°  *  "  Jck/and's  truftees  on  the  Stafford  eftate>  to  the  intent  that 
the  Stafford  eftate  may  be  free  and  clear  to  my  dear  wife, 
and  after  the  two  mortgages  are  fully  paid,  my  wife  (hall  be 
intitled  to  receive  the  rents  of  the  overplus  of  the  Kelland 
eftate  during  her  life,  and  after  her  death,  to  go  in  ftricl:  fet- 
tlement  in  the  manner  I  have  fettled  my  lands  in  the  body  of 
<^  my  will." 

Sir  Heiiry  Northcote^  at  his  death,  had  iiTue  living  Stafford^  v„ 
now  Sir  Stafferd  Norihcote^  his  eldejl  fon^  an  infant^  and  the  j 
plaintiffs  Bridget ^  Maria  Northcotey  Henry ^  Hugh  and  Charles 
Northcote^  and  was  at  his  death  poflefl'ed  of  a  confiderable  per- 
fonal  eftate,  confifting,  among  the  reft,  of  chattel,  corn,  houf- 
hold  goods  and  plate,  at  his  feat  called  Pynes  (which  was  part  of 
the  Stafford  eftate),  of  the  value  of  about  twelve  hundred  pounds, 
over  and  above  the  drefling  plate  and  jewels  ufed  by  Lady  North- 
cQte  in  his  life- time,  and  alfo  over  and  above  four  hundred  pounds 
in  cafli  remaining  at  Pynes. 

The  defendant  Lady  Northcote  infifts,  that  (by  virtue  of  the 
claufe  in  the  will  of  Sir  iienry  Northcote^  whereby  the  truftees 
are  to  permit  her  to  ufe  and  enjoy,  for  her  life,  fo  much  of  his 
perfonal  eftate  as  fliould  remain  at  Pynes  at  his  death)  ftie  is 
intitled  to  the  ufe  not  only  of  the  goods  and  plate  then  in  Sir 
Henry  ]S[orthcoteh  dwelling  houfe  at  Pynes,  but  alfo  to  the  ufe  of 
the  four  hundred  pounds  remaining  in  the  houfe,  and  of  all 
the  cattle,  fheep,  horfes,  corn,  grain,  and  live  and  dead  ftock, 
upon  the  farm  of  Pynes, 
f  434  ]  And  that  flie  is  intitled,  to  her  own  ufe,  abfolutely,  to  many 
pieces  of  plate,  rings,  diamonds,  i^c.  zshtx  paraph  frnalia. 

And  alfo  infifts,  ftie  is  intitled  to  her  dower  of  the  Northcote 
eftate. 

It  was  Infifted  on  behalf  of  Sir  Stafford  Northcote^  the  fon  of 
the  teftator  Sir  Henry^  that  the  defendant,  Lady  Northcote^  is 
not  intitled  to  the  ufe  of  the  four  hundred  pounds,  or  any  of 
she  dead  or  live  ftock  on  the  farm  at  Pynes^  nor  of  any  goods, 
plate  or  perfonal  eftate  at  Pynes^  other  than  what  w^as  in  the 
dwelling-houfe,  or  feat  there. 

And  that  the  plate  and  jewels,  claimed  as p^iraphernalia  ought 
to  be  applied  for  the  payment  of  the  debts  of  Sir  Henry  Northcote^ 
in  eafe  of  his  real  eftate. 

And  infifted  likev/ife,  that  Lady  Ncrihcote  having,  fince  the 
death  of  Sir  Hnxy  Northcote,  entered  upon  the  Stafford  and 
Jielland  eftatps,  <ind  become  feifed  thereof  for  life,  by  virtue  of 
the  fevera/  conveyances,  will  and  codicil,  is  thereby  debarred 
from  all  right  of  dower  of  the  Northcote  eftate. 

And  alfo  infifts  that  one  fifth  part  of  the  five  thoufand  pounds, 
dlre£l:ed  by  the  wiU  of  ISir  Henry  Northcote,  to  be  raifed  for  fucK 
child  or  children  of  his  body  as  ftiould  attain  the  age  of  twenty- 
one,  doth  belong  to  him  m  cafe  he  attains  twenty-one,  and  that, 
in  the  mean  time,  his  brothers  and  fifter  are  not  intitled  to  any 
ffitereft  for  the  five  tlipufand  pounds,  pr  apy  allgwapce  out  of  the 


In  tKe  Time  of  Lord  Chancellor  Hardwicke. 


434 


profits  of  the  eft^te  charged  therewith,  for  maintenance  and  Inci  edon  v. 
education. 

That  in  regard  of  thefe  difrerences  and  doubts,  the  truftees 
in  Sir  Henry  Northcoti^  will,  cannot  fafely  execute  the  trufts 
without  the  direction  of  the  court,  and  therefore,  that  an  ac- 
count maybe  taken  of  the  perfonal  eftate  devifed  to  the  truftees, 
and  applied  towards  the  debts  of  Sir  Henry  Northcote  \  and  that 
the  claim  of  dower  by  Lady  Northcote  out  of  the  Northcote  eftate, 
and  the  other  difputes  may  be  determined  by  the  court,  and  that 
the  plaintiffs,  the  younger  children  of  Sir  Henry  Northcote,  may 
have  a  reafonable  allowance  for  their  maintenance  and  education, 
till  their  portions  fiiaU  become  payable,  was  the  end  of  the 
bill. 

Lady  Northcote,  by  her  anfwer,  makes  another  point,  that  as 
(he  has  furvived  Sir  N^nry  Northcote,  the  refidiie  of  the  term  of 
five  hundred  years,  for  railing  the  defendant's  portion,  (hall 
be  deemed  to  be  a  fecurity  for  one  fourth  part  only  of  the  mort- 
gage money,  and  to  fink  no  more  than  one  fourth  part  of  the  de- 
fendant's portion  of  fivethoufand  pounds,  but  that  upon  payment 
of  the  five  thoufand  pounds  to  Twyte  and  others,  by  fale  of  [  4-?^  ] 
part  of  the  Kelland  eftate,  or  part  of  the  Staford  eftate,  the 
refidue  of  the  term  of  five  hundred  years  fliall  be  a  fecurity  for 
raifing  the  remaining  three  parts  of  the  defendant's  portion ; 
jmd  the  rather,  for  that  Sir  Henry  Northcote,  by  his  will  and 
codicil,  hath  dire£l:ed  the  mortgage  of  five  thoufand  pounds  on 
the  Stafford  eftate,  to  be  difcharged  by  fale  of  part  of  the  Kelland 
eftate,  to  the  intent  that  the  Stafford  eftate  might  be  free  and  clear 
to  the  defendant. 

Lord  Chancellor  took  a  week's  time  to  confider  of  the  cafe,  and 
this  'day  gave  judgment. 

One  queftion  is,  as  Lady  Northcote  has  furvived  Sir  Henry 
Northcote,  whether  the  five  thoufand  pounds  has  furvived  to  her 
as  a  chofe  in  aBion,  or  whether  it  fliall  be  confidered  as  part  of  her 
hufljand's  perfonal  eftate. 

And,  I  am  of  opinion,  it  ought  to  be  taken  to  be  part  of  his 
perfonal  eftate. 

The  great  objedion  is  this,  that  no  fettlement  was  made  upon 
her,  either  on  the  marriage,  or  fince,  and  ftie  has  gained  nothing 
out  of  Sir  Henry  Northcote^s  family,  and  therefore  it  is  hard  this 
ihould  be  taken  from  her. 

To  be  fure,  it  is  a  matter  of  hardftiip,  but  if  her  father  mar- 
ried her  without  requiring  a  fettlement,  the  court  can  give  no 
relief,  and  ftie  might  marry  too  in  expectation  of  dower. 

But  I  rely  upon  the  adis  which  have  been  done  by  Sir  He?try 
Northcote  and  his  Lady,  and  whether  there  has  been  a  futlicient 
difpofition  of  the  five  hundred  years  term  by  Sir  Henry  Norths 
\  (Ote, 

Nothing  is  clearer,  fmce  Sir  Edward  Turner*^  cafe,  i  Vern, 
7i  and  Fitt  verfus  Hunt^  i  Fern,  18.  that  a  huft)and  may  difpofe 
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Incledojjv.  of  the  wife's  term,  or  the  truft  of  her  term,  and  prevent  anr 
thing  lurviving  to  the  wife  (i). 

The  Stafford  eftate  coming  to  Sir  Henry  Northcote  m  the  hfc- 
thue  of  Lady  Northcote,  fubje£l  to  the  mortgage  made  by  Mr. 
Stafford  for  five  thoufimd  pounds,  he  had  a  right,  in  any  fhape,  to 
make  it  his  own,  and  has  affigned  over  this  five  hundred  years 
term,  and  fo  have  the  truftees,  by  his  diredion,  as  a  further 
fecurity  for  the  very  fum. 

It  has  been  obje£led,  that  if  a  hufband  ralfes  money  on  the 
wife's  freehold,  and  covenants  to  pay  it,  that  his  aiTets  mud  be 
liable  to  exonerate  the  wife's  eftate.  > 
Whlrcthuiba  id     '^^^^^^     the  rule,  but  in  what  cafe  ?  Why  where  he  cannot 

is  but  tenant  by 

affe6l  the  wife's  eftate  without  her  joining  (2),  as  where  he  is  but 
thecuitefy,  and  tenant  by  the  curtefy,  or  has  only  an  intereft  in  it  for  her  life;  but 
t'erlSlifrLn  ^^^^^    ^^'^^  could  at  any  time,  during  his  life, 

the  wife's  eftate,  affign  the  term. 

he  cannot  affe*^ 

that  eftate  without  her  joining. 

the'^tr  ii'of         But  it  does  not  red  here  ;  for  the  deed  in  which  Sir  Hcmj 
terrj'^in  her,^     Northcoie  and  Lady  Noi-thcote  have  joined,  has  put  this  queftion 
joining  with  her  quite  out  of  all  doubt,  for  they  have  fufFered  a  common  reco-  ] 
ha/band  ma      ^  declared  the  ufes  of  it,  and  that  they  intended  to  ' 

common  reco-  .  '  •' 

ry,  fhe  comes  in  make  a  new  fettlement  of  this  Stafford  eftate  ;  and  Lady  North'  \ 

by  voucher  in  ^ote  having  the  truft  of  the  term  in  her,  and  coming  in  by 

eftlte^k-al  ar.d^'^  voucher  ftie  comcs  in  in  privity  of  all  her  interefts  both  legal  and  .' 

equitable,  and  is  ccjuitable,  and  therefore  has  barred  herfelf  of  any  fort  of  claim 

theretore  barred  v/hatfoevcr,  and  confcquently  has  no  rieht  to  the  five  thoufand  : 

or  any  c.aim  to  .  *■  ^  ° 

It  afterwards.  pOUnds. 

'   The  next  queftion  is,  as  to  the  defendant's  claim  of  dower  out 
of  the  real  eftaie  of  Sir  Henry  Northcote  P  She  infifts  flie  has  done 
nothing  to  bar  her  of  her  dower  in  the  eftate  Sir  Henry  Northcote 
left  at  the  time  of  his  death, 
,  ,  ,  r      1  am  of  opinion,  ftie  is  intltled  to  dower  fq^  ;  for  it  would  be 

Thoushthehuf-  i       i  -r        r     i  i  ^  -  \  n 

b-rndby  hibwiii  vciy  hard  ir  no  lettlement  was  made  on  her  marriage,  and  Ihe 
gives  the  wife  barred  too  of  Iier  five  thoufand  pounds,  that  ftie  fliould  alfo 
the  verv  eftate    j^^^  j^^^  ^^^^^  .  ^^jj  ^^^^^       j^j^  ^jjj     ^j^^  defendant, 

h  fhe  Lady  Northcote^  is  a  fpecific  legacy  of  perfonal  eftate  at  his  feat 
demands  her  Pynes,  and  a  remainder  to  her  for  life  in  his  real  eftate,  in 
aiiThe'ciJcum-   default  of  ifluc  male,  and  female,  by  himfelf. 

ilances  of  her 

ca/e^  ftie  is  intitkd  to  her  dower  out  of  it  notwithftr.nding. 

Lady  Northcote  infifts,  not  only  on  her  dower,  but  on  the 
benefit  of  fuch  legacies  like  wife  as  are  devifcd  to  her  by  the 
will. 

It  has  been  obje£led,  by  the  counfel  for  Sir  Stafford  Northcote, 
that  the  devifes  by  the  will  do,  in  fome  meafure,  clafti  with  her 
claim  of  dower,  and  are  incirely  inconfiftent  with  it,  becaufe  th^ 

(t)  Fide  Bates  v.  Dandy^  ante  2  vol.     vol.  3B4  and  cafes  there. 
20%.  (3)^5-6  the  cafes  cited  In  the  note  to 

^2)  Vide  Partcricbe  v.  Poiclefj  ante  2     Galtou  \ .  Hancock^  ante  z  vol.  427. 

teftator 


in  remainaer 
trom  whlc 


iti  the  Time  of  Lord  CKancellor  Hardwicice. 


teftator  gives  her  the  very  e{1:ate  in  remainder,  out  of  u'hich  flie 
demands  her  dower,  and  therefore  fhe  mud  either  take  totally 
under  the  will,  or  totally  rejed  it  ( i ) . 

I  do  agree,  this  has  been  the  general  rule  ever  fince  the  cafe 
of  Noys  verfus  Mordamit,  2  Vetn,  581.  which  was  decreed  in 
Hilary  term,  I70<5,  but  the  queftion  is,  whether  Lady  'North* 
cote,  upon  the  circumftance  of  the  cafe,  is  to  be  excluded  ;  and  I 
am  of  opinion,  upon  the  authority  of  L^'n;;^;;^-^  verfus  Laivrence, 
2  Vern,  365.  fhe  is  not,  which  was  finally  determined  ten  years 
after  Noys  verfus  Mordaimt,  and  feems  to  me  to  be  a  cafe  in 
point ;  the  decree  was  firft  made  by  Lord  Somers  againft  the  wife,  [  437  1 
reverfed  by  Lord  Keeper  Wrighty  and  the  decree  of  reverfal 
affirmed  in  the  Houfe  of  Lords,  and  determined  too  by  them 
ppon  the  merits  of  the  cafe  in  May  1716-,  for  though  Lord 
Qoivper  faid,  he  would  only  enter  upon  the  point  relating  to  the 
account,  yet  he  certainly  was  not  precluded  from  examining 
i;ito  tlve  claim  of  dower  likewife  ;  but  it  appears  by  a  note  that  [ 
have  of  this  cafe,  that  the  Houfe  of  Lords  did  not  think  them- 
felves  confined  to  any  particular  pare,  but  decreed  upon  the 
whole  cafe. 

:  This  prefent  cafe  flands  diftinguifhed  from  Noys  verfus  Mor- 
dount^  upon  the  reafon  of  the  thing  likewife,  for  the  claim  there 
would  have  overturned  the  will  in  toto. 

But  Lady  Northcote- does  not  claim  to  overturn  the  will  in  totOj  The  \v\{^  taking 
but  merely  a  temporary  interefl,  and  is  only  taking  out  that  ex-  ^^i^.^fn^eVcfei?- 
cre/cent  interefl  for  a  time,  and  afterwards  it  will  go  on  as  the  e'ntintereft  for  a 
^eftator  intended  it.  .  time,  does  not 

The  third  c^uef^ion  is,  what  pafTed  to  Lady  Northccte  by  the  ''''' 
^ords  perfonal  eflate  on  my  feat  at  Pynei  for  her  life. 

It  was  infifted,  by  her  counfel,  that  (lie  is  intitled  to  all  the 
Jioufliold  goods  and  furniture,  flock  upon  the  ground,  and  the 
four  hundred  pounds  in  money  in  the  houfe  at  Sir  Henry  Norths 
cote\  death. 

But  the  counfel  on  the  other  fide  have  fald,  it  is  to  be  taken 
more  ftriclly,  and  that  it  ought  to  be  confined  to  the  goods  in 
the  houfe  and  gardens  at  Pynes  only. 

But  this  is  too  ftreight  a  conftruftion. 

As  to  the  four  hundred  pounds,  I  am  of  opinion  it  did  not 
pafs  by  this  devife  (2),  nor  is  within  the  meaning  of  the  v/ords  ; 
it  might  as  well  have  pafled  chofes  in  acilon  (3)  ;  but  1  think  that 
all  the  flock  on  the  farm  live  and  dead^  and  allfiorcs  on  the  lands 
held  in  hand,  which  were  enjoyed  at  Pyfies,  for  the  ufe  and  ac- 
commodation of  the  houfe  and  feat,  Vv-iUpafs  to  the  wife,  for  flie 
'was  to  refide  there  with  her  children,  and  were  plainly  intended 
for  her  ufe  in  carrying  on  the  farm. 

Indeed  it  is  faid  for  her  life,  and  therefore  it  was  objected  fne 
ought  only  to  have  the  ufufru6tuary  interefl. 

(l)  P'ide  Monisv.  Burrozust  2  vol.  i  Frf.  z'.V  Pcpham  v.  Ladj  AyltfDury^ 
629-  ^  Amh  68.  S.  C. 

,  (2)  IVcolcomh  V.  JVookoml?,  3  P.  W.  i  1  2.  (  5)  yiJe  Chacim^n  v.  Hart.  \  Vcf.  273. 
But  fee  couatefs  of  Ayefourfi  .uic,  ciiea,    Moore  v.  i  Lro.  Chu.  V^i^^  127. 

But 
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NortmcotI'  bequefts  of  goods  for  life  are  fubjea  to  contin- 

gencics,  reafonable  wear  and  confumption  and  an  inventory  mud 
be  made  of  them. 

Jftite Lrb^^rf  ^  fourth  queftion  is,  as  to  Lady  Northcote's  paraphernalia,  and 
<xhaufted  by  a  bavc  them  in  fome  fhape  or  other,  but,  to  be  fure,  mx 

hu&and's  crcdi-  to  the  prejudice  of  creditors,  yet,  as  here  is  a  truft  eftate,  charg- 
is  a'tmft  e^lte  ^^^^  payment  of  debts,  which  is  fufficient  for  that  purpofe, 
ckarged  with  fbc  may  comc  round  upon  the  truft  eftate  to  be  reimburfed  to 
dftbT^^he*  wife  paraphernalia y  if  the  perfonal  has  been  exhauf* 

intu!^d\owmc  ted  by  her  hu{band*s  creditors  5  and  determined  fo  in  feveral 

upon  that  eftate  CafcS. 
to  be  reimburfed 

the  vaduc  of  her  f^aphernalia  (1). 

fooo'/'^ouf  of  an  qucftlon  Is,  Whether  by  the  dcvlf€  of  five  tKoufand 

eftate  equally,  to  pounds  out  of  his  eftate,  equally  to  be  divided  between  his 
teftator'schii-  children,  with  remainder  in  the  fame  eftate  to  his  firft  and 
maTnd«t'^e  ^^^^^  Stafford  Northcote  the  eldeft  fon  (hall  have  » 

fame  eftate  to  fiiare. 
his  firft  and 

•shcr  fonB,  tbi  tli^  'Jon fietl  have  apart* 

It  has  been  obje£led,  that  though  there  Is  the  general  word 
children  in  the  will,  yet  it  cannot  be  conceived,  that  he  in- 
tended his  eldeft  fon  by  it,  for  he  is  to  take  the  eftate  itfelf,  and 
it  would  be  abfurd  that  he  fliould  provide  for  him  out  of  the  eftate, 
and  yet  give  him  the  eftate. 

But  1  am  of  opinion,  that  the  words  are  too  ftrong  to  fay, 
that  Sir  Stafford  Northcote  is  not  a  child,  and  though  the  eftate  is 
given  to  him  as  the  firft  fon,  yet  it  is  given  likewife  to  every 
other  fon,  and  therefore  it  might  as  well  be  faid  to  take  away  the 
(hare  of  a  fecond  fon. 

The  children  have  infifted  upon  intereft  on  their  (hares  for 
their  maintenance,  though  the  five  thoufand  pounds  is  given  to 
fuch  children  of  his  body  as  fliould  attain  the  age  of  twenty-one, 
and  confequently  is  not  vefted. 
Where  legacisi      In  the  cafe  of  ftrangers,  whether  the  legacy  be  given  abfo- 
ftrart^girchher  ^"^ely,  and  payable  at  twenty-one,  or  not  given  until  twenty- 
pnyabie  at  twcn-  One,  they  Can  have  no  intereft  in  the  mean  time  5  but  in  either  of 
ty-one,or  not    thefe  devifes,  where  they  are  given  to  children,  the  court  will 
thc^canhavr*  ^'^'^^^  intereft  for  their  portions  immediately  5  and  it  has  been  fo 
no  intereft  in     done  frequently. 

the  mean  time, 

but  where  given  to  children,  in  either  of  thefe  cafes,  they  ihall  have  intereft  immediately  (»). 

l^rhtrJxZl  It  being  infifted,  that  the  younger  children,  in  regard  that 
ed  for  many  the  eldeft  fon  is  intitled  to  one  ftiare  of  the  five  thoufand  pounds, 
^^^!«f*fof  "^"^  ought  to  be  allowed  intereft  at  five  per  cent,  for  their  maintenance, 
maintenance,     their  provifion  being  fo  fcanty  5  Lord  Hardwicke  faid,  at  firft, 

yec  in  confidera- 

tion  of  mortgages  being  then  at  four  and  a  half,  and  feveral  at  five  percent,  the  court  ordered  the  childre» 
fliould  have  four  and  a  half/*?/-  cent,  inteicft  on  their  lhares  of  the  5000  /. 

(l^  So  RiJouf  v.  PfyTfjouthy  ante  2  vol.     P.  W.  544.  S,  C.  Fide  ante  369. 
104.  Bojynton  v,  Parkhwjiy  I  Bro.  Cha.         (z)  ^ea  Neath  Y,  Ferrj,  ant£  lOl*  noiti 
Rep.  576.  Sed  ijide  Troh^rt  v.  CUJhnl^     i  an<*  2« 
^Mb,  6.  ante  i  vol,  440,  S.  C,  2  L'ft*-V 

If 


in  Ac  Time  of  Lord  Chancellor  Hardwicke, 
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us  no  more  had  been  allowed  for  many  years  than  four  per  cent, 
for  maintenance,  he  did  not  care  to  break  through  the  rule  j  but 
afterwards,  in  confideration  of  the  intereft  of  money  being  al- 
tered within  thefe  two  years,  mortgages  being  then  at  four  and 
a  half,  and  feveralat  five/»frr^;j^.  his  Lordfliip  ordered  the  chil- 
dren Ihould  have  four  and  a  half per  cent*  intereft  upon  their  {hares 
©f  the  five  thoufand  pounds* 


verfus  Gamely  March  3,  174^.  Second  Seal  after  Hilary  Term,  Cafe  15  a. 

A Bill  was  brought  for  difcovery  and  perpetuating  the  tefli-  In  praying  of 
mony  of  witneffes  ;  the  phintifF  ftruck  out  the  difcovery  ^[^b^o^ght for 

(1)  ,  and  all  the  relief  i  but,  in  praying  of  procefs,  prays  that  a'difcove^,  an* 
the  defendant  may  abide  fuch  order  and  decree  as  the  court  lhali  perpetuating 
think  proper  to  make.  ff'^S^! 

the  plaintiff 

grayed  the  defendant  miglit  abide  f«<b  order  and  decree  as  the  court  thought  proper  to  make  f  a  demurrelf 
«x  fttch»  bill  all'owedi  for  it  is  prayinj^  sel^f  as  well  as  a  difcovery. 

The  defendant  moved  that  he  might  be  paid  the  cofts  of 
fhc  fuit,  and  that  it  might  be  referred  to  a  Mailer  for  that 
purpofe. 

Lord  Chancsllok, 

The  words  order  and  decree ^  in  the  prayer  of  the  procefe, 
make  it  a  bill  for  relief,  and  regularly  ottght  to  be  difmifled  :  but 
I  will  not  direft  the  cofts  of  fuit  to  the  defendant,  till  the  pre* 
cedents  are  fearched  of  biHs  for  perpetuatirtg  the  teftimony  of 
witncfies,  to  fee  whether  it  is  ufual,  in  praying  the  procel«  of 
the  court,  to  infert  the  words,  that  the  defendant  may  abide 
fuch  order  and  decree     the  cou>£t  ihall  think  proper  to  make 

(2)  .  ^ 

N»  5.  Some  confiderable  pra6lifers  at  the  bar  faid,  that  there 
Vras  a  cafe  before  Lord  Talbot  of  a  bill  for  difcovery,  with  thefe 
ivords,  in  the  prayer  of  the  procefs ;  and  upon  the  defendant's  de^ 
murrtngi  his  Lordftiip  faid,  it  was  praying  relief,  as  well  as  a 
4ifcove£y;  and  allowed  the  demurrer. 

(1)  It  appears  from  the  Regifter'*       (2)   Ordered,   that  the  defencfaRe 
Iwok,  that  the  plaintiff  only  ftpuck  out    fhouJd  be  paid  his  cofts,  exc?fpt  thofe 
ibe  reliefs  and  not  the  difcovery.  examining  his  witnefles.    R^g,  Lih. 

1746.  fol.  180. 

S^rley  verfus  Fearfin^  March      174^.    Second  Seal  after  Hilary  Cafe  ^53> 

Ternif, 

MR.  Qrd  moved  at  a  former  feal,  to  fupprefs  an  anfwcr  The regifter 
returned  upon  a  commiffion  out  of  the  country,  for  ^ere^r"  prew- 
want  of  being  figned  by  the  party  ;  it  ftood  over  till  to  day,  to  dents  of  anfwc7» 

returned  upon  9^ 

•emmiflSjo  ox^tofthe  country,,  which  have  not  been  figned  by  the  party}  Lord  Ifardwicke  would  not 
tuppreft  the  anfwer  for  want  of  it,.l»ut  faid«.be  would  cvalUcr  vitiuU  to  majce  tiJkC  proceedings  in  Jiii 
^tter  ttfiiforza  (oi  tht  future^^ 


C  A  S  E  S  Argued  and  determined 

Ba^^ceyv.       give  the  regiller  an  opportunity  of  fearching  precedents,  wHd 
Pearson.     certified,  th.it  tliey  are  both  ways,  fome  figned,  and  feme  not 

fignca  by  the  party. 
£  440  J        The  counfel  for  the  motion  faid,  there  was  one  great  incon- 
venience in  the  parties  not  figning  them ;  that  if  he  (hould  be 
guilty  of  perjury,  it  would  be  a  diihcult  matter  to  convi£l  him-, 
becaufe  tiiey  mull  prove  the  identity  of  the  perfon  who  fwore 
the  anfwer  ;  and  there  was  a  cafe  before  Lord  Chief  Joftice  Lee^ 
where  the  defendant  was  acquitted,  becaufe  the  Mafter,  before 
whom  the  anfwer  was  fworn,  would  not  venture  to  fwear.  it 
was  the  fame  perfon. 
Lord  Chancellor, 
The  old  rule  of      Tho.  old  rule  of  the  court  before  the  ftatute  of  4  £9*  5  Ann, 
the  court,  before  ch.  1 6.  for  amendment  of  the  law,  was,  to  fend  to  the  commif- 
^Jend^^enfof  the  tcnor  of  the  bill,  and  they  examined  the  defendant, 

the  law,  was  to  in  taking  hls  anfwcr  by  this  tenor,  in  the  fame  manner  "  as  if 
fend  the  tenor  they  had  bccn  examining  him  upon  interrogatories,  and  in  the 
commiffioners^^  '^^^^^'"^  ^^^^  commilfion,  certified  the  method  in  which  thej^ 
but  this  was  done  took  his  anfwer ;  fo  that  there  was  no  occafion  either  for  the 
fo loofeiy  in  the  counfcl  or  the  party  to  fien  the  anfwer;  but,  by  de^^rees,  the 

office,  that  It  did  .    -     .      ,1     ,         '' c  .1.    u-u  •     ."L  'rr  a        '  r 

not  anfwer  the  miertmg  the  tcuor  01  the  bill  m  the  commiiiion,  was  done  ni  m 
«nd  ofaiTifting  loofc  a  manner,  in  the  office,  that  it  became  a  mere  ballad,  an4 
them  in  framing  ^^^^      ^.^^j  ^^iq  parties,  and  did  not  at  all  anfwer  the  end 

the  anfwer,  and  K  '  .     -       .         ,  -  , 

therefore  the  a dl  01  ahutmg  the  commiilioners,  m  framing  the  aniwer,  but  was  a 
took  away  the     fruitlcfs  and  unnccelTary  expence ;  fo  that  the  a£l  of  parHament 
Fng*^vith°the"^"       amending  of  the  law,  very  judicioully  took  away  the  practice 
commiflion  tc-    of  fending  with  the  commiffion  tenor  em  bilU, 
vorem  bilU,  ^y^^  therefore,  as  this  is  now  omitted,  it  is  necefTary  the  party, 

as  well  as  the  commiffioners,  fhould  fign  an  anfwer  taken  in  the- 
country,  but  not  material  it  ihould  be  figned  by  a  counfel. 

But  as,  at  prefent,  the  precedents  are  both  ways  in  the  office, 
and  in  fome  counties  in  JEng/and y-they  follow  the  old  practice 
ftill,  in  omitting  to  make  the  party  fign  the  anfwer,  it  would 
be  too  hard  in  one  particular  cafe,  to  fupprefs  the  anfwer, 
but  his  Lordfhip  faid,  that  he  would  con  fid  cr  of  fome  rule  to 
make  the  proceedings  in  this  matter  uniform,  for  the  future^ 
throughout  the  kingdom. 

pafe  154.     March  7,  1746,  this  Day  the  Caufi  of  Tr afford  ver(\is  Boehm  Jiood 
f   fi^  Judgment  y  Lcrd  Hardwicke  having  taken  a  few  Days  to  con- 
dl^^ujxryity/CU^^JJer  of  it. 

)L^icLLSS'r^  ^    -  . 

BY  indenture  of  the  30th  of  November  1692,  between  Cle- 
inent  Boehn  of  the  firit  part,  Ami  Dillce  of  the  fecond,  and 
two  truftees  of  the  third,  reciting  a  marriage,  intended  be- 
tween Clement  and  Ann,  and  that  fhe  was  feifed  of  lands  in 
Hackney,  fhe,  with  the  privity  of  Clement,  for  the  better  provifiosi 
for  her,  and  her  ifiue  by  Cldment^  granted  and  releafed  the  lands 
to  the  truflces  and  their  heirs, 

-  To 


in  the  Time  of  Lord  Chancellor  flARD%^iCKE. 

To  the  ufe  of  Clement  and  Ann  during  their  lives,  and  the  life  Trap 
of  the  furvivor. 

Remainder  to  the  truftees,  to  prefcrve  contingent  remainders  : 
Remainder  to  the  firft  fon  of  Clement  by  Jnn  in  tail  male :  Re- 
'  mainder  to  the  fecond  and  every  other  fon  in  tail  male  ;  remain- 
der to  the  daughters  in  tail  general :  Remainder  to  the  furvivor 
of  Clement  and  Ann  in  fee. 

And  by  the  fame  deed  Ann  affigned  1200  /.  in  money  to  the 
treftees,  to  be  laid  out  in  purchafing  lands  in  fee-fimple,  with  the 
confent  of  Clement  and  Ann,  and  the  furvivor,  to  the  fame  ufes 
as  were  limited  of  the  lands  releafed  by  this  deed,  and  a  provifo' 
that  the  truflees,  if  required,  fliould  lay  out  600  /.  part  of  tha 
1200/.  in  the  purchafe  of  a  houfe,  to  remain  to  Clemejit  and 
Ann^  or  the  furvivor. 

And  by  the  fame  deed  Ann  affigned  to  the  truftees  2000  /.  due 
to  her  from  the  chamber  of  London^  to  be  laid  out  in  lands  to 
the  fame  ufes. 

Clement  covenanted  to  leave  Afin  fuch  pKjrt  of  the  perfonal 
eftates  as  flie  fiiould  be  intitled  to  by  the  c^ftom  of  London^  ia 
cafe  he  v/as  a  freeman  at  his  death. 

There  was  iffiie  of  the  marriage  Siglfmtmd  Boehm  (afterwards 
called  Trafford)  the  eldeft  fon,  and  the  plaintiff's  late  hufband^ 
and  feveral  other  children. 

Upon  the  marriage  of  the  plaintiff  with  Sigifmund  Trnfford, 
her  fortune  was  to  be  laid  out  by  Henry  Henthcote  and  Charles 
Boehm^  the  truftees  under  the  fettlement  before  marriage,  in  the 
purchafe  of  lands  to  be  fettled  to  feveral  ufes,  with  an  exprefs 
provifo  that  Heathcote  and  Boehm^  till  a  proper  purchafe  of  lands 
could  be  found,  fliould  by  Sigifmund''^  dire£l:ion  or  confent  in- 
vefl  the  truft  money  in  government  funds  or  other  good fecuritles* 
;  And  there  was  a  recital  in  this  fettlement,  that  Sigifmund,  by 
virtue  of  his  father's  marriage  fettlement,  was  feifed  in  remain- 
:der  of  the  land  Jn  Hackney,  to  him  and  the  heirs  male  of  his  body, 
land  to  the  reverfionary  intereft  in  the  600/.  part  of  the  1200/. 
and  in  1855/.  151.  gd,  produced  from  the  2000/.  orphan 
'  (lock,  and  that  he  covenanted  to  convey  (if  he  fuvvivcd  his 
father)  the  land  in  Hachiey,  the  600/.  and  1855  /,  15  j^.  c^d.  to 
the  truftees,  for  the  more  effedlual  raifing  fo  much,  as  w:th  the 
^  plaintiff's  fortune  would  purchafe  lands  of  400  /.  a  year,  for  [  ^ 
particular  purpofes. 

Henry  Heathcote  died,  znd  all  the  truft  money  remained  in  the 
hands  of  Charles  Boehm, 

The  plaintiff's  fortune  !ying  dead,  and  no  proper  purchafe 

•  then  offering,  8585  /.  thereof  was,  by  the  diretfion  of  her  fa- 
1  ther  Snd  her  huiband,  invefted  in  the  purchafe  of  70C0/.  Souths 

•  fea  ftock.  ^ 
n  I  Three  years  afterwards,  Scuth-fca  ftock  being  greatly  fallen, 
!t  jSnd  the  plaintilf's  father  and  hufDand  apprehending  a  further 
Is  fall,  it  was  fold  by  Charles  Boehm,  and  the  funi  of  i-i^C^^^L  5  j\ 

jTt'<7,r  lofi  hy  the  difference  of  price  in  buying  and  filing  the  South- fea 
0 \flGck. 

Ckmer± 


44«  CASES  Afgtled  and  Determine j 

^*£oxHM  ^'  Clement  Boehm,  the  father  of  Slgifmutid,  by  his  will  dated  the 
8th  of  July  1725,  devifed  to  Sigifmimd  the  land  in  Hackney^  and 
the  two  thouf and  four  hundred  fifty-five  pounds  fifteen  fh'illings  and 
fjwe-pence,  viz.  the  one  thouf  and  eight  hundred  fifty-five  pounds  fif- 
teen fhill'mgs  a?id  nine-pence  ^  and  the  fix  hundred  pounds  above  men' 
iioned^  and  gave  to  his  fon  Clement  Boehm  2000  /.  and  to  his 
other  children  divers  legacies,  and  the  refidue  of  his  eftate  to 
his  fons  Charles  and  Edmund^  w^hom  he  appointed  executors, 
and  declared  he  had  given  all  his  children  more  than  was  coming 
to  them  by  the  cuftom  of  London y  and  therefore  willed,  that, 
upon  payment  of  every  legacy,  a  full  diCcharge  fhould  be  given 
to  his  executors,  and  in  cafe  of  refufal  of  fuch  difcharge,  he  or 
fhe  refufing  fhould  have  no  more  of  his  eflate  than  was  due  by 
the  cuflom. 

*  The  teftator  died  In  June  1734,  and  the  two  following  re- 

ceipts were  given  by  Sigl/mund  and  Clement, 

Received  May  the  19th  1735,  of  my  brothers  Charles  Boehm 
and  Edmund  BoehtHy  executors  to  my  father  deceafed,  the  2455  /. 
15  J.  9^.  purfuant  to  my  father's  lall  will,  and  in  full  of  uU 
claims  and  demands  whatfoever  upon  my  father's  eftate  by  vir- 
tue of  his  marriage  contract,  or  other  wife,  acknowledging  this 
receipt  to  be  a  full  releafe  and  difcharge  to  his  executors. 

Sigifmund  Traffcrd, 

Received  the  2d  of  November  1734,  of  my  brothers  Charles 
and  Edmund  Boehm,  executors  to  my  father  deceafed,  the  full 
fum  of  2000  /.  purfuant  to  my  father's  laft  will,  and  accordingly 
C  443  3  ^  ^^'^^  claim  for  ever  to  any  and  all  demands  whatfoever  upon 
the  eftate  of  my  father,  acknowledging  and  declaring  this  to  be 
a  full  difcharge  to  his  executors. 

Clement  Boehm, 

The  plaintiff's  hufband  died  the  ift  of  Fehruary  1 740,  without^ 
iflue,  leaving  his  brother  Clement  Boehm  his  heir  at  law,  | 

By  his  will,  dated  the  4th  of  March  1739  Sigffmund  gzvc  a}l| 
his  real  eftate  to  the  plaintiff  for  life,  without  impeachment  of|; 
wafte,  and  after  her  death  and  failure  of  iffuc  by  him,  and  pay-f| 
ment  of  debts,  to  his  fifter  Theodo/ia  Hopferiot  life,  with  re-' 
mainder  to  feveral  other  perfons  for  life,  remainder  to  his  own 
right  heirs  ;  and  taking  notice  of  the  fettlement  made  on  his 
marriage,  and  that  the  truftees  were  to  lay  out  the  plaintiff  'sp  or 
tion  in  lands,  and  that  he  had  no  iffue,  he  charges  the  reverfion 
in  fee  of  the  lands  purchafed,  or  to  be  pu f chafed  with  her  por* 
tion  (expectant  on  the  deceafes  of  the  teftator  and  the  plaintifFj 
and  failure  of  their  iffue),  with  his  debts,  and  after  payment  there- 
of, devifes  the  fame  to  his  brothers  and  fiftcrs,  in  fuch  manner 
and  for  fuch  eftates  as  he  had  before  devifed  his  real  eftate,  with 
remainder  to  his  own  right  heirs. 

Clement  Boehm,  the  brother  of  Sigifmund,  died  the  30th  of 
September  1741,  leaving  the  defendant  Clement  Trafford  an  in 
fant,  his  onl^y  child,  and  heir  at  law. 

Lord  Chancellor, 

I  am  extremely  well  fatisfied  with  the  opinion  I  am  going 
give,  and  therefore  did  not  think  I  ought  to  delay  the  parties  by 
putting  it  off  to  a  further  time* 

The 
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in  the  Time  of  Lord  Chancellor  Hardwicke.  443 

The  end  of  Mrs.  Trafford^  original  bill  is  to  have  the  benefit  Tr afford  v  t 
intended  for  her  from  her  portion,  and  her  hufband's  covenants 
in  the  fettlements  previous  to  her  marriage. 

The  end  of  Charles  Boehm^^  crofs  bill  third  fon  of  old  Clement 
Boehmy  and  furviving  truftee  under  his  brother's  marriage  fettle- 
mentj  is  to  have  the  trufts  of  that  fettlement  performed,  and  to 
have  all  juft  allowances,  and  in  particular  to  be  difcharged  of  the 
1369/.  5  J.  part  of  the  truft  money  loft  by  the  fall  of  the  South- 
fea  ftock,  and  that  the  600/.  and  155/.  i^s.gd.  making  together 
2455/.  ^5^'  9^'  ^"^t^^^  applied  to  make  good  the  trufts 
of  the  fettlement  of  the  30th  of  November  1692,  made  on  the 
marriage  of  old  Clement  Boehm^  or  to  make  good  the  trufts  of 
his  brother  Sigifmund's  fettlement,  as  the  court  fhall  direct. 

Under  thefe  covenants,  and  thefe  trufts,  feveral  of  the  quef- 
tlons  arife. 

One  queftion  is,  upon  whom  the  lofs  of  the  13^9/.  5/.  fhall     [  444  3 
fall,  and  whether  that  lofs  has  arifen  from  a  difpofition  of  the 
truft  money  according  to  the  terms  of  the  truft  ? 

I  am  of  opinion  the  lofs  has  not  happened  from  a  difpofition  of 
the  truft  money  according  to  the  terms  of  the  truft,  but  that  it 
has  been  laid  out  in  a  different  manner  from  what  was  intended 
by  the  truft. 

To  be  invejled,  till  a  pur  chafe  of  lands  could  be  found,  in  govern- 
ment funds ^  or  other  good fecur'ities* 

Neither  South-fea  ftock  nor  Bank  ftock  are  confidered  as  a  Laylngoutthe 
good  fecurity,  becaufe  it  depends  upon  the  management  of  the  JJf^oney  in  Souths 
governors  and  directors,  and  are  fubje£t  to  loflbs  ;  for  inftance,  goodficurity^  ^ 
it  is  in  the  povver  of  the  South  fea  company  to  trade  away  their  according  to  the 
whole  ftock  while  they  keep  within  the  terms  of  their  char-  Je'"';^^  of  the 

.  y         iT  truft,  as  It  IS 

ter(lj.  fubjeatoloffes; 

for  the  direftors 

may  trade  away  their  whole  ftock  whilft  they  keep  withia  the  terms  of  the  charter.  | 

But  South-fea  annuities  and  Bank  annuities  are  of  a  different  Soutb^fca  annui- 
confideration  •,  the  diredors  have  nothing  to  do  with  the  prin-  ann^l^es^^g^ 
cipal,  and  are  only  to  pay  the  dividends  and  intereft  till  fuch 

onlyand  properly 

time  as  the  government  pay  off  the  capital,  and  it  is  not  in  their  g°°dfecuntiesy  for 
power  to  bring  any  lofs  upon  them,  and  therefore  are  only  and  poweTof"he^ 
properly  good  fecurities.  direftors  to 

The  word  funds  does  not  alter  it,  becaufe  it  muft  relate  to  fuch  ^fjyj^°^^ 
funds  as  are  a  good  and  undoubted  fecurity. 

There  is  no  doubt  but  this  court  will  endeavour  to  deliver  a  This  court  will 
frujlee  from  any  mifchief  that  may  happen  from  a  mifapplicaxion  l^ii^er^^lr^pe 
of  truft  money,  which  brings  it  to  the  confideration  hovy^  this  from  3  mifappli- 
lofs  is  to  be  made  good  to  the  tjruft  eftate,  ,  cation  of  tmft 

Now,  as  to  the  manner  of  making  it  good  to  the  truft  eftate, 
it  muft  firft  come  out  of  the  eftate  of  Sigifimmd  I'raffordy  becaufe 
done  neither  with  his  concurrence,  or  fubfequent  aflent ;  for  he 
has  paffed  the  account  with  his  brother  Charles,  and  conftaatly 
received  the  dividends  of  the  South  fea  ftock. 


( ? )  Vid$  Jaclfen  v.  Jachfon,  ante  i  vol.  513. 

Vol.  IIL  D  d  The 


444 


CASES  Argued  and  Determined 


TBAFFo?iD  V.      The  rule  of  the  court  in  all  cafes  is,  that  if  a  truftee  errs  in 
BoEHM.  management  of  the  truft,  and  is  guilty  of  a  breach,  yet  if 

Where  a  truftce  he  goes  out  of  the  truft  with  the  approbation  of  the  c/'/Itii  que 
nagVmen'oT the  "^^^  ^c  made  good  fii-ft  out  of  the  cftate  of  the  perfon 

truft,  yet  if  he    who  confcntcd  to  it. 

goes  out  of  it 

with  the  approbation  of  the  cefiue  que  trufty  It  muft  be  firft  made  good  out  of  the  perfon's  eftate  who 
confented. 


[  445  ]       Therefore   Siglfmw2d''s  eftate  muft  be  applied  in  the  firft 
place. 

The  next  quePcion  is,  and  the  principal  one  in  the  caufe,  as  to 
the  fum  of  2455/.  15  gd.  arifmg  out  of  the  funds  Vv'hich  were 
part  of  the  portion  of  old  Mr.  Clement  Boehm^s  wife,  whether  it 
ihall  be  confidered  as  real  or  perfonai  eftate  upon  the  circum- 
fiances  of  the  cafe. 

It  muilbe  admitted  that  it  was  to  be  laid  out  in  land,  and  con- 
fequently,  on  the  foot  of  the  fettlement  in  1692,  muft  be 
taken  prima  facie  as  land,  and  go  as  real  eftate  would  hav^e 
done. 

The  queftion  will  be  then,  Whether  the  adis;  fince  done  are 
fufficient  to  bar  the  entail  as  it  is  called,  or  to  difcharge  the 
tranfuhjlantiated  real  quality  given  it  in  the  confideration  of  this 
court. 

It  is  a  tranfaclion  of  fifty  years  ftanding ;  and  it  appears  too 
that  the  money ;  though  veiled  in  truftees,  was  in  the  hands  of 
old  Mr.  Clement  Boehm  ;  S''g?fmund  had  an  expe6lation  of  this 
money  coming  to  himfelf,  and  by  his  fettlement  covenants  that 
(in  cafe  he  furvii^es  his  father)  he  will  afture  and  make  over  the 
2455  /.  i^s*  (^d.  to  the  truftees,  for  the  more  efFeftual  raifmg  fa 
much  as  v/ith  the  plaintiff's  fortune  would  purchafe  lands  of  400/. 
per  an?i,  this  is  not  made  a  part  of  the  fund  to  be  laid  out,  but  a 
further  fum  for  the  purchafe  of  lands  for  the  plaintift''s  be- 
nefit. 

Old  Mr.  Clement  Boehm  on  the  8th  July,  17255  executes 
a  will,  and  takes  upon  him  to  make  a  difpofition  of  his  eftate 
among  his  children,  and  gives  the  24^  ^1.  i^s,  9  J.  to  Sigi/mund 
^rafford» 

After  his  death  the  children  accept  their  legacies,  and  ^igif- 
mund  and  Clement  fign  receipts  and  difcharges  to  the  executors 
of  old  Mr.  Clement  Boehm^  and  the  other  fons  give  difcharges  for 
their  legacies  Hkevv^ife. 

Upon  this  it  has  been  infifted  on  the  part  of  the  plaintiff 
Mrs.  Trafford,  that  it  is  not  now  to  be  confidered  as  a  debt,  and 
fubje£l  to  be  laid  out  for  the  benefit  of  the  remainder-men  in 
tail,  under  the  dead  of  1692,  becaufe  Sigifimmd  Trafford,  the 
lirft,  tenant  in  tail,  took  the  money  with  the  confent  of  his  other 
brothers,  and  therefore  is  difcharged  from  the  entail. 

Two  obje61ions  have  been  made  on  the  part  of  the  defendant 
Clement  afford,  the  fon  and  only  child  of  Clement  Boehm  the 
•younger,  and  confeq^u^ntly,  if  a  reniairidcr  exift^  in  this  money, 
he  is  intitlcd  to  it. 

The. 
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The  firft  obje^lion  was^  th^t  thefe  a£ls  were  done  by  the  par-  Traptore  r. 
ties  fubfequent  to  the  fettlemcnt  in  i6g2,  and  are  not  fufEcient  ^gihm. 
to  fhew  the  intention  of  the  parties  that  the  entail  of  this  money      [  446  J 
lliould  be  b?.rred. 

The  fecond  obje6lion,  if  fufficient  to  (liew  the  Intention,  yet 
cannot  be  a  bar  without  a  decree  of  tins  court. 

I  ajTi  cf  opinion  the  acls  done  by  the  parties  are  fufEcient  to 
ihew  it  was  their  intention,  pavilcularly  of  Clement  the  father, 
to  bar  that  analogy  to  the  real,  or  that  entailed  quality  in  the 
money. 

0\<\  Clement  gwts  this  very  fum  to  ^'igifmund^  and  apprehended 
that  he  was  difpoHng  of  his  own  eflate,  and  unlefs  he  has  given- 
him  this^  he  has  given  nothing  to  Sigifmund ;  then  folio vvs  the 
claufe  in  the  will,  relating  to  the  releafes. 

It  has  been  objefted  that  this  is  to  be  confined  to  the  dif- 
pofition  of  his  perfonal  ellate  according  to  the  cuftom  of  Lc7i'- 
don. 

But  it  ought  not  to  be  narrov/ed  in  this  manner,  for  he  intend- 
ed clearly  to  bar  his  children  of  all  the  claims  to  every  pare  of  his 
eftate  by  the  legacies  given  to  them. 

What  is  done  fubfequent  ? 

A  payment  is  made  by  the  executors  to  Mr.  Sigjfmtind  ^raf- 
fordy  of  the  2455  /.  i^s,  g  d,  in  fatisfa6lion  of  all  his  claims  he 
might  have  under  the  marriage-fettlement,  and  he  has  given  a 
receipt  in  full  of  all  claims,  and  all  the  children  v/ith  notice  of 
their  father's  will  do  the  fame. 

Therefore  I  am  of  opinion  it  was  the  intention  of  the  parties 
that  Sigiftniinu  Trajford  fliould  have  this  money  as  his  abfolute 
property,  taking  in  the  circamftances  arirmg  from  the  confent  cf 
the  remainder- man.     "  * 

The  next  queftion  is,  Whether  the  afts  done  have  difcharged 
this  money  from  the  traiijuhjlantiated  real  quality^  which  the  high 
power  of  this  court  gives  to  money. 

What  P^overns  the  court  in  this  refpe£t  is,  that  they  confider  ™s  court  con* 
tnmgs  contracted  to  be  done,  as  actually  done,  and  let  them  nave  trafted  to  be 
all  the  confequences,  as  if  formally  executed,  tlierefore  if  there  donc,as  adually 
be  an  ap^reement  to  purchafc  land,  the  court  looks  on  it  as  J^""'  {^^'^ 

o  1  ^  tnem  nave  all 

done  (  I  j.  ttieconfequences 

But  if  the  parties  interefted  have  agreed  that  the  money  fliall     ir  ^brmaiiy 
not  have  this  quality,  that  is  to  be  entailed,  it  diicharges  it  of  the  ^^^^^  ^  ' 
entail  {2\       ^  ^  [  *447  ] 

*If  a  man  is  intided  to  have  money  to  be  laid  out  in  land  to  Money'tobe  laid 
be  fettled  to  the  ufe  of  him  and  his  heirs,  there  he  fhall  be  in-  outiniandto 
titled  to  the  money  in  this  court,  and  if  the  nartv  in  his  life-time  ^^.'^ 

n  •  1  •    •  1"  1-    '      1  1  ^"'^  '^'s  heirs, 

Ihews  any  mtent  to  have  it  m  money  and  dies,  tnen  the  court  win  intltie  A» 
will  p-ive  it  to  his  executor,  and  not  to  the  heir  (2),  to  the  money  in 

^  this  court. 

{i)  Guidctv.  Guidoi,  ^,7/1?  254.  (3)  See^  Seeley  v.  Jagc,  1  P.  W.  389. 

(2)  Crahtree  v.  Bramble.  poU..  680.     Cunnlhj^hamw  Moodj  1  Fef,  I76. 
ftote  I. 

Ddx  If 
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CASES  Argued  and  Determined 


Tr AFFORD  V.       If  money  is  directed  to  be  laid  out  in  land,  and  l-mited  to  A* 
BoEHM.  ^^-j^  remainder  to  B,  in  tail,  remainder  to  C.  in  tail,  the 

Money  direfted  court  will  dire6l  it  to  be  laid  out  in  land,  if  nothing  has  been 
l:„d\'ntulid  do"=  to  bar  the  remainder  ,). 

to  A.  in  tail, 

•with  feveral  remainders  in  tall,  the  court  will  qrder  it  to  be  laid  out,  if  nothing  has  been  done  to  bar 
the  remainders. 

Where  a  perfon  But  if  a  perfon  Is  tenant  in  tail,  reverfion  in  fee  to  himfelf, 
is  tenant  in  tajl,  court  Will  give  him  the  money,  becaufe  by  a  common  con- 
to  hTm?e"lf,"the  veyance  he  may  bar  the  entail  and  reverfion  j  and  therefore  the 
court  will  give     court  will  uot  put  him  to  the  circuity  of  having  recourfe  to  a 

^Megal  bar  *.  (2). 
common  con-         In  Ed%uards  verfus  The  Count efs  of  Warnvicl^  2  P.  Wms. 
veyance  he  may  Lord  Macclesfwld  has  laid  down  the  rule  of  the  court  in  thefe 

bar  the  entail  r 

and  reverfion.      caies.  ^     ^  ^.  . 

The  limitations  here  were  to  higijmund  Trafford  Boehm  m 
tail,  remainder  to  his  broihers  in  tail,  remainder  in  fee  to 
himfelf:  this  m.oney  has  been  paid  to  him  with  the  confent 
of  his  brothers. 

Was  there  then  any  entailable  quality  remaining  in  this 
money  ? 

If  ablil  hadbeen  Suppofe  a  bill  had  been  brought  by  Sigifnwnd  Traford  Boehm 
brought  by  5.  to  to  have  the  money  paid  to  hira,  inikad  of  being  laid  out  in 
^aid  t?him°and  ^'^'^^•>  ^^^^  brothers  had  J  by  their  anfwers,  fubmitted  this 
thl  brothers  by  money  (hould  be  paid  to  Sigifmund,  could  the  ifiue  of  the  bro- 
their  anfwers  thers  liave  infiftcd  it  fliouid  be  laid  out  in  l;ind?  Mofl  clearly 
it'^tSffue'^ not,  for  their  ifTue  are  equally  barred,  as  if  the  brothers  had  re- 
would  have  been  ceived  a  part  of  the  money  themfelves. 

equally  ^^"^^^^  But  it  was  objefted  there  is  no  inftance  of  this  being  don^ 
haf i^ceWed  a''  witliout  a  decixe  of  the  court  for  that  purpofe. 

part  of  the  mo- 
ney themfelves.  %  jj.  jg  ^he  firft  time  I  have  heard  it  laid  down  that  the  decree 
^Inrintailj'^^c.  of  this  court  is  necefiary,  and  that  the  parties  mull  come  here 
is  a  feme  covert,  to  havc  the  fan6tion  of  the  court  ,  indeed  if  the  tenant  in  tail, 
ihe  muft  come  remainder  in  tail,  had  been  a  feme  covert^  flie  mud  have 
thl°t'thcy''ray'  comc  here,  that  the  court  might  have  allced  her  the  queftion, 
alk  her  whether  whether  it  is  with  her  confent,  that  the  money  is  to  be  paid  in- 
coiVnt^th^^^^^^  ftead«K)f  being  laid  out  in  land,  as  in  the  cafe  of  a  fine  (3). 
money  is  to  be  It  was  faid  there  is  no  precedent,  and  indeed  I  cannot  fay  that 
paid,  inftcad  of  J  j^,^^^  kuown  this  court  decree  a6ts  of  this  kind  to  be  good,  but 
being  laid  out  ^  ^    ^^^^  ^  .precedent. 

' [  *448  ] 

M)  See  CoJIcfv.  Collett,  ante  I  vol  11.  (3)  Oldham  v.  Hugh^f,  ante  2  vol 
(2)  Se  note  to  Collet  v.  Collet,  ante  I    453,  454.  pojl.  449. 

vol.  II. 

•  Money  covenanted  to  be  laid  out  in  land  fliall  defcend  as  land,  but  he  that  Is  in- 
titled  to  the  fee  of  the  land,  when  purchafed,  may  difpofe  of  it  by  a  will,  though  not 
attefted  by  three  witnefles  :  alfo  a  parol  diredlion  for  the  payment  of  it  feems  to  be 
good.  So  if  the  money  is  ordered  or  devifed  to  be  laid  ouc  in  lands,  and  fettled  to  the 
Ul'e  ot  A'  in  tail,  remainder  to  himfelf  in  fee,  equity  will  oroer  the  money  to  A. 
odierwife  if  the  remainder  thereof  be  limited  to  a  third  perfon.  Alfo  though  by  a 
voluntary  contrail  money  is  agreed  to  be  laid  out  in  lands,  the  court  will  execute  luch 
ajirccment  in  favour  of  tUc  heir.  Edivanh  (and  Lady  Ellxulfetb  bis  -wife)  verfus 
CiunieJ's  Doivager  of  Warwick^  2  P.  Wmi,  171. 

Vide 


in  the  'time  of  Lord  Chancellor  JIardwicke. 
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Vide  Chaplin  vcrfus  Horner^  l  P.  Wms.  483.*  TRAFrosD  v. 

Bills  arc  generally  brought  in  cafes  of  this  nature  for  the  fa-  Boehm. 
tisfaction  and  fecurity  of  trudees. 

The  court  purfues  the  rights  of  parties,  and  whatever  a  court  A  judgment  at 
of  common  law  does  by  a  judgment  or  this  court  by  a  decree,  is  ^awj^.or  a  decrc« 
in  affirm  nice  of  the  rights  of  narties,  and  does  not  give  them  a  L  \fiirrnancV of 
right  which  they  '  nd  not  before.  the  rights  of 

Whv  do  I  ,e  court  decree  the  money?  Becaufe  the  perfon  P^^f'^'^j  butdoe; 

.  J,  \    •  r       ••         I  -      not  give  them  a 

was  int!.:.;':d  ton;  and  the  court  b:^mg  01  opmion  the  parties  right  that  they 
have  V:'.:   ;o  ht,  is  the  ground  on  which  the  decree  is  made.         l^ad  not  before  j 
Bar  where  the  money  is  in  the  hands  of  tenant  in  tail,  with  g^^^'j^^J''""^^^^^^ 
remainder  in  fee  in  himfelf,  if  he  was  to  bring  a  bill  to  h?ve  a  cree  the  money 
declar  ition  of  the  rights  of  the  parties,  it  would  be  difmiffed,     ^"^^  parties, 
for  ih'-       'irt  does  not  make  a  declaration  of  the  rights  of  par- 
ties," ^i"  o  crees  upon  tlie  rights  of  the  parties  as  they  appear  in 
thern:.-lN\;3. 

I  mt  ition  this  to  (hew,  that  all  the  court  does  is  in  confe-  All  the  court 
quence  of  an  antecedent  risjht  of  the  parties,  and  there  is  no  ^oes  js  m  confe- 

*       ,  ,  •       1  •  ^         1  V     1         •  •  •      quencc  ofanan- 

occauon  ?or  a  decree  m  this  court,  unlets  there  is  an  mcapacity  tectdent  right, 
of  the  pet"r)n,  as  I  faid  before  in  the  cafe  of  a  feme  covert.  and  there  is  no 

It  has  bci:n  faid  that  the  money  ftill  retains  the  real  quality,  ^ccafion  fora 

I    1        r  T  ^      1  •  ,  -11  ^     decree,  except 

and  tlieretore  mult  be  laid  out  m  land.  there  is  an inca- 

Sigifmund  Trafford  Boehm  (hewing  his  election  to  have  it  in  pacicy  of  the 
money,  deflroys  that  tranfuhftantiated  real  quality^  for  he  has  ac-  cafe^of  a^feme^^ 
cepred  it  as  money  under  the  will,  and  given  a  difcharge  for  it  covert, 
to  the  executors,  and  by  a  fubfequent  fettlement  in  1725,  hae  ta-    [  449  ] 
ken  upon  him  to  make  a  fecurity  of  jt  as  money. 

I  am  of  opinion  therefore  this  fum  is  not  liable  to  any  entail, 
nor  to  be  laid  out  in  land,  or  confidered  as  a  debt  upon  the  eftate 
of  Sigifmund  Tr afford  Boehm. 

The  next  queftion  is  as  to  the  limitation  of  Sigifmtind  Traf-  The  limitation 
ford's  eftate  under  his  will,  whether  the  limitation  to  his  fifter,  ^"^"f^iJJg 
in  failure  of  ilTue  by  him,  be  a  good  limitation.  iAue  by  him,  to 

1  had  a  good  deal  of  doubt  with  myfelf  in  this  point;  but  his  fifter  for  life, 
there  is  a  plain  reference  to  the  deed  of  fettlement  executed  be   ^^^^^^  m  point 
fore,  and  fliews  he  intended  to  give  this  as  a  reverfion,  after  the 
hmitation  of  his  fettlement  were  determined. 

But  fuppofe  there  hid  been  no  reference,  if  a  nian  limits  ten  tm 

■t        r  •  •  r  '  r  i  I0,000/.  infail- 

thoufand  pounds,  in  failure  of  iilue  of  the  body  oi  hufband  and  ureof  ifl'ueof 

the  body  cf  a 

hufbandand  wife  to  S.  In  tail)  the  remainder  is  void  as  an  executory  devife,  being  too  remote,  otherwifc 
■where  the  limitations  are  for  life,  for  that  confin  s  it  ro  a  failure  of  iflue  during  the  lives  in  being; 
aadin  ^he  cafe  of  executory  devifesit  has  been  held  to  be  a  reafonable  conftruilion,  if  itfalis  within  the 
compafs  of  tver  fo  many  lives  in  being  at  the  fame  time  (i). 

(i)  See  Hodgcfon  v  Biijf.yy  ante  2  vol.  Sq.    Bcaudcrk  v.  Dormer^  anlt  2  vol.  309. 

*  Where  money  is  covenanted  to  be  laid  out  in  a  purchafe  of  land,  and  to  be  fettled 
on^.  in  fee,  the  heir  and  not  the  executor  of  y/.  ihall  have  it.  But  \t\/l.  himfelfha* 
received  any  of  this  money,  this  is  a  good  payment,  and  lhall  not  be  repaid  by  ^'s 
executor  hib  heir.  Alio  if  A.  in  this  cafe  di'es,  ^.'s  heir  fhall  recover  the  remain- 
derof  the  money  not  received  by  So  if  ^.'s  heir  is  an  infant,  and  the  remainder 
of  tbe  aioricy  is  decreed  to  be  brought  into  court,  it  lhall  bc  looked  on  aS  land.  Cba^- 
i^n  verfas  liormr  &  iix'f  i  P.  ff^'ms,  483. 

D  d  3  wife. 
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CASES  Argued  and  Determined 


Trafford  vi 

BO£HM. 


Where  a  feme 
covert  has  an 
intereft  in  real 
*fl:ate,  no  con- 
fen  t  of  a  remain- 
der ma  1  can  bar 
the  entail,  unlef^ 
there  h:id  been 
4  fjne;  nor  can 
this  court  carry 
fuch  agreement 
into  execution 
fis  to  ajegal 


wife  to  any  other  perfon  in  tail,  tlie  remainder  would  have  been 
void  as  an  executory  devife,  being  too  remote,  as  it  is  upon  a 
dying  without  ifiiie  generally  of  the  hufband  and  wife  but 
here,  as  was  juftly  obferved  in  the  caufe,  all  the  limitations  by 
Sigifinimd  are  for  life,  therefore  it  is  a  reafonable  con{lru6lioi> 
to  confine  it  to  a  failure  of  iflae  during  the  lives  in  being,  which 
has  been  held  in  the  cafe  of  executory  devifes  to  be  a  reafonable 
confl;ru£lion  if  it  falls  within  the  compafs  of  ever  fo  many  lives 
in  bein^  at  the  fame  time. 

His  Lordfiiip  decreed  therefore  the  limitation  under  the  will 
of  -Sigifmund  to  his  fifter  Theodofia  Hopfevy  one  of  the  defendants 
in  the  caufe,  to  be  a  good  limitation. 

As  to  the  feven  acres  of  land  in  Hachney^  the  eftate  of  old 
Mr.  Clement  Boehrn^  wife  before  her  marriag;e,  and  limited  to 
feverai  perfons  under  the  deed  of  1692,  his  Lordfhip  v/as  of 
opinion  that  no  confent  or  agreement  of  the  remainder-m.en, 
where  there  is  a  fem.e  covert,  unlefs  there  had  been  a  fine,  can 
bar  the  entail,  nor  is  it  in  the  power  oi  a  court  of  equity  to  carry 
fuch  agreement  into  execution,  as  to  a  legal  eftate  5  and  there- 
fore mull  take  its  courfe  according  to  the  legal  intent,  and  go  to 
the  perfon  who  is  intitled  at  law  (i). 


(0  R 


eg.  Lih.  B.  1746.  fol.  533. 


Vide  ayite  4.{.8. 


^afe  155,     Heard  before  the  Majlev  of  the  Rolls ^  fitting  for  Lord  Chancellor ^ 

March  5,  1746. 

1^  4^50  3    Hume  and  Elizabeth  his  JVfe^  younger  Daughter  1  p|^*.-^tj^- 
of  Nathaniel  Rokehy^  3      ^  ^« 

lidiuards^  Executor  of  Rohehy  and  Mary  his  Wife,  }  X)efendants 
eld  ft  Daughter  of  Rokehy,  and  others .  S 


Sums  of  money 
given  to  the 
daughter  of  a 
Ireeman  of  Lon- 
don afr.cr  her 
inarri-ii;C}  by  the 
father,  where 
they  do  not  ap- 
pear to  be  on  ac- 
count of  the 
marriage  aad  as 
an  advancement, 
■will  not  b^r  her 
of  a  fhare  in  the 
orphanage  part 
ofhiseftate  (t). 


"KT Athaniel Rdehy,  about  fifty  years  ago  became  a  freeman  of 
London.,  and  had  iffiie  by  his  wife  only  two  children,  the 
defendant  Mary  and  the  plaintili  Elizabeth 

In  i^il^'i  the  plaintiffs  intermarried  without  the  confent  of 
Eli'zabelh*^  father  or  mother,  but  the  father  was  foon  after  tho- 
roughly reconciled  to  the  plaintiffs. 

Elizabeth  never  had  any  advancement  from  her  father,  but  the 
defendant  Mary  had  upon  her  marriage  with  Edwards  two  thou- 
fand  pounds  paid  to  him,  in  part  of  her  portion  and  advance- 
ment, and  a  bond  v/a3  entered  into  by  Rokeby  previous  to  this 
marriage,  conditioned  that  his  executors  fliouKl  upon  his  death, 
or  fooner  alter,  pay  the  further  fum  of  two  thoufand  pounds,  to 
be  laid  out  in  land,  or  otlierwife,  as  a  provifion  for  Mary  and 
h:r  ijfuc. 


(l)  So  Jenks  V.  Holfrd,  I  Vern.  6  I. 
fonx^ke  y.  Lcvjen,  1  /^t/v/.  %<^,    Hcarn  V. 


^arber,  ante  zi$.  Elliot  V.  Collier,  po^, 
528.    I  /Ell/,  169.  S.C, 

The 


in  the  Time  of  Lord  Chancellor  Hardwicke, 
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I  The  bill  was  brought  for  Edwards  to  account  with  the  plain-  Hume  v.  Ed- 
I   ti[rs  for  the  Tper^ouTil  td^itt  of  Nai/j^nie/ RokeI;y.  wards. 

It  was  infifted  for  the  plaintiff,  that  Mary  having  been  ad- 
l  vanced  by  her  father  with  2000  /.  and  2000  /,  fiie  ought  to  bring 
j  the  fame  into  hotchpot,  and  the  orphanage  part  of  the  teftator's 

eftate  fliould  be  divided  into  moieties,  between  JUary  and 

7.aheth* 

It  was  infifted  hkewife  by  the  plaintiffs,  that  notwithftanding, 
after  their  marriage,  Nathanisl  Rokehy  did  in  his  life-time  give  ' 
the  plaintiffs  fome  fmall  fums  of  money  by  way  of  prefents  on 
particular  occafions,  and  fome  other  fums,  as  a  recompence  and 
fatisfa£lIon  for  his  own,  his  wife's  friends  and  families  boarding 
and  lodging  with  the  plaintiffs,  and  being  entertained  by  them 
very  often  for  a  confiderable  time  together,  (the  whole  of  v/IiicK 
prefents  amounted  onl)-  to  4'^4/.  yet  that  they  v/ere  free  gifts 
only  of  the  father,  and  ought  not  to  be  confidered  as  an  ad- 
vancement. 

On  the  other  fide  it  v/as  faid  for  the  defendant  Edwards  and  [  451  ] 
his  wife,  that  as  Naihcviiel  Rokeby  did,  after  the  intermarriage  of 
Hume  v/ith  his  daughter  Elizabeth,  give  to  them  feveral  confi- 
derable fums  of  money,  and  a  great  quantity  of  houfhold  and 
other  furniture,  amounting  to  more  than  700  /.  he  defigned 
it  as  an  advancement  of  his  dauditer  Elizabeth  Hume,  and  there- 
fore  are  not  intitled  to  an  account  of  Rokeby  s  perfonal  eftate, 
Elizabeth  being  fully  advanced  in  his  life-time, 

/  And  it  was  infifted  further,  that  if  the  account  is  decreed, 
they  are  not  obliged  to  account  for  four  Eajl-India  bonds  of 
Nathaniel  Rokeby,  becaufe  in  his  life-time  he  wrote  a  letter  on 
the  iith  of  November,  1743,  iho.  dcitvAzxit  John  Edwards ^ 
and  defired  he  would  difpofe  of  four  Lidia  bonds  the  defendant 
then  had  by  Iiim  of  Nathaniel  Rokeby  s,  and  buy  the  houfe  in  Sa- 
'uage  Garden,  which  he  thereby  wrote  he  made  a  prefent  to  (the  de- 
fendant) Mary  his  daughter  that  the  four  bonds  were  accor- 
dingly difpofed  of  on  the  i6th  of  December  ioWowiiig  for  428/. 
9  J".  II  d^  and  the  houfe  agreed  for  and  purchafed  by  the  de- 
fendant, and  conveyed  to  truftees  for  the  ufe  of  the  defendant 
and  his  heirs  in  cafe  his  wife  died  in  his  life-time,  but  if  fhe  fur- 
vived  him,  then  to  her  and  her  heirs. 

The  defendants  infifted,  that  as  this  v/as  dire£led  to  be  laid 
out  in  the  purchafe  of  a  particular  freehold  eftate  by  the  father 
Nathaniel  Rokeby,  and  was  laid  out  accordingly  ;  from  the  time 
of  its  being  inverted  in  land,  it  was  no  longer  lubjeft  to  the  cuf- 
tom  of  London,  and  therefore  are  not  obliged  to  account  for  thefe 
Eajl-Jndia  bonds. 

The  counfx:!  for  the  plaintiff  as  to  the  India  bonds  argued  it 
was  giving  only  fo  much  money  to  M'lry^  and  the  fubfequent 
words,  buy  the  houfe  in  Savage  Gu7-den,  t^fc.  was  a  defignation 
only  by  Nathaniel  Rokeby,  but  not  a  pofitive  dlreiStion  to  lay  it 
out  in  land,  and  therefore  the  property  was  not  altered, 
but  continued  perfonal  eftate,  and  dividabie  according  to  the 
cuftom. 

D  d  4  Majet* 
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Cases  Argued  and  Deterfiuried 


Hume  V.  Ed-  Majer  of  the  Rolls,  (P'ilimm  Fortefcue^  EfqO  The  bill  is 
If  the^dr*hte  ^7  ^^^^        Elizabeth  his  wife  to  be  let  into  the  or- 

of  aVreeman  phanage  ftiarc  of  Nathaniel  RcMfs  cHzte  i  when  he  n^arried 
marries  againft  Elizabeth,  it  was  againd  her  father's  coiifeht,  which  is  itfelf  a 
her  father's  con-  bar  to  the  orphanage  (hare,  if  the  father  had  not  been  recon-* 

lent,  It  Is  of  It-     .,11  ^1        ^  r  ^^      '  ri  t  c    '  - 

feif  a  bar  to  the^"^°5  Dut  as  that  appears  fully  m  proof,  the  only  queftion  is, 
orphan  ge  ihare,  whether  the  fums  received  by  the  plaintiff  the  hufband  after 
aft-rwa^ds^  re-  "^^^^'^g^  ^^^^  confidered  as  an  advancement,  and  bar  her  of 
conVued  (i).  '   her  orphanage  fhare. 

Anadvancement  Wherefoever  there  is^  an  advancement  iii  marriage,  it  (hall  be 
'^zdTn'^'^^^^  •'^  advancement  in  full,  unlefs  the  father  of  the  child  by  *his  laft 
fuii,"unlefs  the"  ^^^^  teftament,  or  fome  other  writing  by  him  written, 

father  by  will,  and  figned  with  his  name  or  rnark,  fliall  declare  or  exprefs 
^c.  written  by  ^he  valuc  of  fuch  advancement.    Eg.  Caf.  Ahr.  ice.  Chace  and 

him  and  fit;ned,    73      ,    \  2       J  J  J 

lhall  decl:.re  the  -^^^  . 
value  of  fuch 
advancement. 

Sums  given  by  a  Jn  thc  Cafe  of  Pouh  verfus  LeiDen,  i  Vei'n.  88.  there  is  a 
dontoTAm^ttr,  ^^^^^^i  "  Whether  any  provifion  made  by  the  father  for  his  child 
if  not  given  as  a  be  an  advancement,  or  whether  only  fuch  a  provifion  as  is 
^urfua^nce^ofa  "  ^'^^^^  the  marriage  of  the  child  ;  but  held  in  the  cafe  of 
roarriage^agree-  *^  Jenks  verfus  Holford,  I  Vertu  61.  that  fums  of  money  given 
menr,  is  no  ad-  by  a  freeman  of  London  to  a  daughter,  if  not  given  as  a  mar- 
vancement.  <«  n^ge  portion,  or  in  purfuance  of  a  marriage  agreement,  is  no 
[  *452  ]    «  advancement." 

In  the  cafe  of  Chace  verfus  Box,  Eq.  Caf,  Ahr,  154.  the  cer- 
tificate mentions,  that  an  advancement  to  exclude  a  child  muft 
be  in  confideration  of  marriage  ;  and  there  is  no  cafe  that  a 
fum  of  money  given  by  a  freeman  to  his  daughter  upon  any  other 
confideration,  is  a  bar  of  the  orphanage  fhare. 

Therefore  the  plaintiffs  are  not  barred  by  any  of  the  fums  given 
after  marriage,  as  it  does  not  appear  to  be  on  account  of  the 
marriage,  and  as  an  advancement. 

The  next  queftion  is,  what  the  plaintifi's  fhall  bring  into 
hotchpot :  now  upon  the  authority  of  Jenks  verfus  Holford^ 
whatever  the  father  gives  to  fuch  child  muft  be  brought  into 
hotchpot. 

But  there  is  an  exception  in  this  cafe  to  the  general  rule,  be- 
is  thatwhatlvtr  ^"^^^^  ^he  father  lived  frequently  a  fortnight  or  three  weeks  with 
afveeman  cf  .   the  plaintiff  and  his  wife* 

Lor.don  gives  to 

a  child  fnall  be  brought  into  hotchpot. 

Prefcnts  madeby  is  rcafonablc  they  fhould  be  allowed  fomething  for  the 
a  freeman  co  his  father's  living  with  them  for  fome  time  ;  it  is  a  fort  of  natural 
child  after  fre.    j^j^^.  ^^^^  j^j^^  j^-jj  therefore  I  (hall  not  fend  it  by 

quently  hvinj'  '  * 

with  her  for  fe-  way  oi  quantum  meruit  to  a  Mafter,  becaufe  I  think  what  pre- 

Vf-ral  weeks  at  a 

time,  fhall  be  confidered  only^s  a  fatisfa£lion  for  her  trouble,  and  not  as  a  gift,  to  be  brought  into 
hotchpot  (3). 

( I)  Faivknery.  Watts,  ante  i  vol.  407.         (2)  Vide  Fa'u^kner  v.  WattSf  ante  i  vol. 
ftvib,  >ijo6. 

(3)  Morris  v.  Burrozvs,  ante  i  vol.  403. 

fents 


in  the  Time  of  Lord  Chancellor  HaRdwicke.  453; 

fents  the  father  made  fhould  be  confidered  only  as  a  recom-  Hume  v.  Id. 

pence  ^nd  fatisfar^-ion  for  their  trouble,  but  refer  it  to  him  only  "v^ards, 
to  fee,  what  the  fums  were,  that  were  given  by  way  of  fatisfac- 
tion  and  cornpenfation  for  the  expence  that  the  father  put  them 
to. 

TKe  next  confideration  is,  v'hat  mufl:  be  brought  by  the  de- 

fiendants  Edwards  and  his  wife  into  hotchpot  ? 

The  2000/,  given  in  marriage,  and  the  2000/.  fecured  by 
bond,  muft  unqueftionably  be  brought  into  hotchpot. 

The  only  queftion  then  is,  whether,  the  400 /.  i^jT/^-ZW/^ 
bonds  ihall  be  broi\ght  in. 

It  -is  a  general  rule,  that  fettling  lands  by  a  freeman  on  a    C  453  J 
child  is  not  fuch  an  advancement  as  ihall  be  brought  into  hotch- 
pot. 

it  was  infifted  upon  by  the  plaintiffs,  that  this  is  the  fame  as 
giving  money,  and  not  an  abfolute  direction  of  the  freeman  to 
invell  it  in  land,  and  therefore  mufl:  be  broi?ght  into  hotchpot. 

On  tbe  othei  hand  it  was  infiflied  by  the  defendants,  and  very 
rightly,  that  this  fhall  be  lopke  J  on  as  apurchafe  ;  for  the  efl:ate 
was  bought  in  the  life^time  of  the  freeman,  and  though  fettled 
on  one  of  the  children,  yet  it  fhall  not  be  brought  into  hotchpot, 
for  the  money  was  the  father's,  and  laid  out  by  his  dire(5tion  iii 
the  purchafe  of  land. 

The  fame  rule,  which  makes  it  liable  while  money  to  be  di- 
vided according  to  the  cufl:om,  takes  it  out  of  the  cuftom,  when 
invefl:ed  in  land. 

Another  objeclion  was,  that  this  land  fo  purchafed  is  not  fet- 
tled according  to  the  father's  intention,  who  defigned  it  for  his 
daughter's  benefit,  and  her  feparate  ufe. 

But  whether  fo,  or  not,  is  of  no  avail,  becaufe  being  laid  out  ^''"^fmaf 
in  lands,  takes  it  out  of  the  cuftomary  eftate,  and  therefore  not  be  laid  out  U  * 
fubje^t  to  be  brought  into  hotchpot ;  and  if  improperly  fettled,  lands  for  the 
the  court  will  take  care  to  fee  it  carried  into  execution  according  daughter ^t^kes 
to  the  intention  of  the  parties.  it  out  of  the 

cuftomary 

eftate,  and  is  not  fubjeft  to  be  brought  into  hotchpot  (ij. 

His  Honor  decreed   an  account  of  the  teftator  Nathaniel 
Rokeby'*s  perfonal  eftate» 

(l)  See  Annandv.  Ho-ayzvood^  2  Cha.      I  P.        53 1. 
Rep,  179,  186.  Babingtofi  v.  Greemuood, 


Boteler  verfus  Marmaduhe  and  Henry  AlHfigton,  March  24,  174^.      Cafe  156. 

THE  bill  ftates  that  Philip  Boteler  hting  {ditd  in  ^^e  of  The  defendant,^ 
feveral  manors,  t^c.  and  of  the  advowfon  of  JJlon  in  the^bin  aTfoughc 
Hertfordjhire^  by  his  will  devifed  the  firfl  and  next  prefentation  to  difcoverwhe- 

of  the  faid  church  after  his  deceafe,  to  Afarmadtde  AUln^ton 

'  ^        tunon,  (Sc.  to 

ji.  he  was  not  prefented  to  two  other  livings,  and  inftituted,  &c.  demurred,  as  fuch  difcovery  tends  to 

A^w  an  avoidance  of      T^be  dcvimrer  alkivecy  becaujtbc  is  mt  obliged  by  a  difcovoy  to  fubjetl  himjclj to  a 

forfeUur€i      -^wy  tbhig  in  the  nature  of  aforfeiture» 

and 


453  CASES  Argued  and  Detcrmmed 

AlIi'ng^oI*  ^"^  WUJiam  AUrngton^  their  executors,  feV.  and  all  his  manors^ 
lands,  ^c.  to  the  fame  perfons,  a:-i(l  their  heirs  in  truft  for  the 
plaintiff  for  life,  remainder  to  his  fon  Fh'iUp  BoteJer  for  life,  re- 
mainder to  his  firft  and  every  other  fons  in  tail  male,  remainder 
to  his  own  right  heirs. 
[  454  3  ^^"^^  teftator  died  without  iffue,  leaving  Elizabeth  Neville  his 
only  filter  and  heir  at  lav/,  who  became  feifed  of  the  reverfion 
and  inheritance  of  the  premiiies,  expectant  on  failure  of  iffue 
male  of  the  plaintiff  and  his  fon. 

Eliznhetk  Neville  by  her  v/ill  devifes  this  reverfion  to  Henry 
AUingfon  for  life,  with  remainder  to  his  firil  and  other  fons  in 
tail,  remainder  to  Marmaduke  Alliiigton  in  fee. 

On  the  9th  of  May  1743,  the  living  of  AJlcn  becoming  va- 
cant, the  defendant  Marmaduke  Allington  prefented  the  defen- 
dant Henry^  who  claims  the  eftate  in  reverfion  under  Mrs. 
Neville's  will,  and  he  w;is  inftituted  and  induced  on  the  4th  of 
A±ugujl  1743,  to  this  living,  which  is  upwards  of  200/.  per 
anmim. 

On  the  2d  of  ^uly  174s:,  the  plaintiff  difcovered  that  Henry 
Arlington  had  accepted  the  livings  of  Staiiigote  arid  Svjinhope^  by 
which  tlie  living  of  ylfion  became  vacant,  and  the  plaintiS" 
by  his  bill  infilled  he  had  a  right  to  nominate  ;  but  that  the  de- 
fendant Marrjmdiihe  never  informed  him  that  the  living  was  be- 
come vacant,  and  in  breach  of  his  truO:,  on  the  17th  of  Oc- 
tober 1744,  prefented  the  defendant  i^/^wr);  a  fecond  time  to  the 
living  of  Afion^  and  he  was  admitted  by  the  bifiiop  of  Lincoln  to 
AJon^  vacant  by  his  ceffion,  and  initituted  and  induced  the 
29th  of  Oif/ij^f'r  following. 

The  plaintiff  likewife  by  his  bill  infills,  that  Marjnaduh 
Allington  had  no  right  to  prefent  a  fecond  time,  and  that  the 
defendant  Henry  Allington  knew  Marmndtike  had  a  right  only  to 
prefent  on  the  firil:  vacancy  after  the  death  of  the  teftator  Philip 
Botcler^  as  he  had  feen  the  wills  of  Philip  Boteler,  and  Eliza' 
beth  Neville. 

And  therefore  the  bill  prr.yed,  that  PIe?try  AUingtcn  might  fet 
forth,  whether  he  was  not  inffituted  and  inducled  to  AJlon 
the  4th  of  Auguft  1743,  and  whether  he  did  not  afterwards,  and 
when  accept  of  the  living  of  Staingote  and  Ewinhope^  and  was  not 
duly  inftituted  and  indu£ied  thereto. 

And  in  regard  the  time  for  bringing  a  quare  impedit  was  lap- 
fed,  before  tlie  plaintifl-  heard  of  Henry's  being  prefented  a  fe- 
cond time  to  Ajlon,  fo  that  he  has  no  legal  method  of  coming  at 
the  living  of  AJlcn,  prays  that  the  defendant  maybe  compelled  to 
refign  the  living,  and  that  fuch  perfon  may  be  prefented  as  he 
flrall  nominate. 

The  plain  tiff  annexed  an  affidavit  to  his  bill,  that  he  had  not 
heard  till  the  2d  of  July  1745,  tliat  the  defendant  i/^7;rv  had 
accepted  of  the  living  of  Staingcte  and  Swinhope,  and  that  he  ne- 
ver knew  till  that  day  the  defendant  Marmaduke  had  prefented 
Henr\  a  fecond  time  to  AJlon. 

The  defendant  Henry  Allington^  as  to  fo  much  of  the  bill  as 
fecks  to  difccvcr  wheLhcr,  after  his  inftitution  and  induction  to 

AJon, 
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A!lon^  h.e  was  not  prefented  to  S>tnwgote  and  ^ivvihope^  and  In-   Boteler  v. 
flituteci  and  induelc^d  thereto,  demurs,  as  fuch  difcovery  tends 
to  fhew  an  iivoidancc  of  AJI071. 

And  as  to  fo  much  as  feeks  to  compel  the  defendant  to  refign 
AJ}on^  ^c.  pleads  that  in  Oclober,  1  744,  Marnmdiike  AUhigton  ' 
prefentf^d  him  thereto,  and  that  in  the  fame  month  he  was  duly 
admitted,  inftiiuted  and  induci:v':d,  and  that  he  has  ever  fmce 
quietly  held  the  livirij;  of  AJion^  v/itliout  any  difturbance  from 
the  plaintiff,  till  t])e  fding  the  bill  the  third  of  May  1746,  by 
means  whereof  .^/'7(J/;  v/ns  full  of  an  incumbent  for  the  fpace  of 
more  than  eighteen  inoiit'^  ,  1/  fr.re  the  filing  the  bli].  or  com- 
mencement of  any  fuic  coiicrrning  the  prefentation,  and  there- 
fore pleads  fuch  iJe^inrty  in  bar  to  the  relief. 

By  his  anfv/cr  ilciiicG  lie  ever  faw  either  the  original,  or  a 
copy  of  Philip  ]}oie!rr^-]  will,  or  was  informed  of  the  contents,  till 
fince  th':  bill  .vas 

The  living  of  AlJoji  is  ftated  to  be  worth  170/.  per  ann.  and 
Stai:;f:  'te  and  Swhihcpe  together  42  /.  only. 

Mr.  Solicitor  General  for  the  defendant  Henry  AUhigton, 

'^2\vt  living  of  Afion  is  above  the  value  of  eiglit  pounds  in  the 
Ki/]g's  bo'4s,  ?..nd  therefore  the  acceptance  of  a  fecond  living 
js  a  forfeiture  of  the  firfl;  \  and  as  the  defendant,  jf  he  ihould 
make  a  difcovery  of  this  fa£t,  would  fubjecl  himfelf  to  a  for- 
feiture, he  is  witlrin  the  common  rule  of  this  conn,  and  may 
demur  to  fuch  difcovery. 

Mr.  Brown  of  the  fam.e  fidefaid,  there  never  was  any  indance 
of  coming  into  this  court,  to  have  fuch  a  queilion  anfv.'ered, 
whe;e  the  perfon  is  in  the  a£iual  pOilefTion  cf  the  living. 

Lord  Chancellor, 

I  take  the  rule  to  be,  that  if  a  clerp-yman  is  in  pofTeiTion  of  a  r^,  .t^.^, 

.         r    ^  -1  ^  "P-^   .  ,^  ,      ,  ,  Ir  a  clergyman 

livmg  oi  above  eight  pounds  a  year  m  the  K.mg  s  books,  and  in  pofiefiion  of  . 

accepts  of  a  fecond  living  under  that  value,  it  is  an  abfointe  ^Uvmg  above 

avoidance  of  the  firfl: ;  or  if  a  perfon  in  pofTeffion  of  a  living  \he\\n<?l^bocki 

under  eight  pounds  a  year  in  the  King's  books,  takes  a  fecond  accepts  of  a  fs- 

livinff  witliout  a  difpenfation,  ihe  firfl  is  voidable  at  the  eiedion  c^^f^i"'}'^:^^  '^^^^t 

^  ^        J  J  value,  i:  is  an 

01  the  patron.  ab to iurc  avoid- 

ance of  che  firft; 

if  in  pofTefiion  of  a  livir^g  under  8/.  in  takes  a  fecond  without  a  difpenfation,  the  frjl  h  ■v€ldj6l& 
at  the  ekdion  of  the  patron. 

Mr,  JVilbraham  of  the  fame  fide  cited  J^;.wverfus  Meredith  [  456  ] 
in  the  Exchequer.  Lord  Ch.  B.  Ccniyiis'^  Rep.  66 1.  -where  to 
a  difcovery  fought  by  the  bill  whether  defendants  \vere  edu- 
cated in  the  popiih  religion,  '<^c.  and  thereby  incurred  the  in- 
capacities in  tlie  ftatute  oi  i  i  ^  i2  IV,  they  pleaded  that  act, 
and  it  was  allowed.  , 

He  hkewife  cited  Moir/ilns  vcrfus  Momuns^  Reports  in  Chanc, 
id  part  36.  wheie  tlie  defendant's  demurring  to  the  difcovery  of 
her  marriage  ilnce  the  death  cf  her  hulband,  as  it  an-iounted  to 
a  forfeiture,  was  iield  good. 

Mr.  Attorijey  Gesieral  for  the  plaintiir  faid,  this  is  a  dif- 
1.  coyery  of  the  hVi  upon  which  the  very  right  to  the  prelentatioii 

mufl: 
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Ifuwe  v.  £d-  niuft  depend,  and  therefore  the  demurrer  of  the  defendant 
ought  not  to  be  allowed. 
Lord  Chancellor, 

The  queflion  as  to  the  demurrer  is  immaterial,  except  as  to 
the  conformity  to  the  rules  of  this  court,  becaufe  it  is  a  very 
cafy  matter  to  fix  the  precife  time  of  adm'iffion,  inftitutiofi  znd 
ihduclion. 

The  plea  is  of  more  ccnfequence,  becaufe  I  know  of  no 
ihftance  where  upon  an  equitable  right  to  a  prefentation,  after 
the  prefentee  has  been  in  pofleffion  fix  months,  which  makes  a 
plenarty,  that  the  ce/Iui  que  trujl  may  come  into  this  court  to  fet 
afide  fuch  prefentation,  upon  the  general  docSlrine,  that  there  is 
no  ftatute  of  limitations  which  can  afre£l  a  trufi;.  The  caufe 
^as  ordered  to  ftand  over  till  the  30Lh  of  March  to  look  into 
cafes  in  the  mean  time. 

On  that  day  Mr.  Bi'own  for  the  defendant  Henry  AUington 
€itted  Gardiner  vetfus  Griffiths  in  2  P.  Wms,  fol,  404.  the. 
mortgagee  of  an  advowfon  prefented,  the  mortgagor  Jorought 
fiis  bill  againft  the  prefentee  feven  months  after  inftitution  to 
compel  him  to  refign  ;  Lord  Chancellor  King  held  the  bill  mull 
be  within  fix  months  in  the  fame  manner  as  a  quare  impedit^  and 
therefore  difmilTed  the  bill  as  to  that  part,  which  feeks  to  compel 
the  defendant  to  refign  his  living. 

Mr,  Attorney  Gefteral^  cbunjel  for  the  plaintiffs  obferved  that 
iivas  a  cafe  between  a  mortgagor  and  a  mortgagee,  and  the 
fihgle  point  of  equity  was,  that  the  mortgagor  is  intitled  to 
pi-efent. 

Here  Marmaduke  AUington^  by  virtue  of  the  will  of  Sir  FhU 
Up  Boteler^  had  prefented  to  xhtjirj}  turn,  after  the  deceafe  of 
the  teftator,  who  had  given  him  fo  far  a  beneficial  interef^-,. 
but  upon  any  other  avoidance  he  had  a  mere  legal  right  only 
as  a  truflee,  and  the  defendant  Henry  Atlington  knew  his  uncle 
was  no  more,  and  that  he  had  no  right  to  prefent,  and  yet  ac- 
cepted of  a  prefentation  from  him  with  notice  thereof,  and  haS: 
not  denied  thefe  fafts  in  his  anfwer. 

And  there  is  not  a  fingle  inftance  where  a  trufi:ee  is  guilty  of 
a  breach  of  truft,  but  it  has  been  held  he  fiiall  communicate 
that  breach  of  truft  to  the  perfon  who  takes  an  advantage  fron> 
it. 

Lord  Chancellor, 

I  am  extremely  well  fatisfied  with  the  determination  I  fhalf 
make  in  this  cafe. 

There  are  two  matters  in  queftion,  one  upon  the  demurrer  as 
to  the  difcovery  of  the  acceptance  of  the  fecond  living,  and  as 
to  that,  I  am  of  opinion  the  defendant  had  a  right  to  demur, 
not  becaufe  it  is  of  any  confequence  to  the  plaintiff,  for  the 
fact  of  which  he  feeks  a  difcovery  may  very  eafily  be  afcertain- 
cd  by  the  bifhop's  regifi:er,  but  for  the  fake  of  the  rule  of  the 
court,  that  a  defend^snt  is  not  obliged  by  a  difcovery  to  fubjecV 
Limfclf  to  a  forfeiture^  or  any  thing  in  the  nature  of  a  forfeiture^ 

\  An^ 
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And  therefore  in  all  bills  to  ftay  wafte,  a  plaintiff  is  not  in-  Boteler  v. 
titled  to  a  difcovery,  uniefs  he  waves  the  double  penalty,  which  inlWn^ioaiy 
is  treble  damages  by  the  ftatute  of  Gloucejler,  wafte,  a  piaintir 

is  not  intitled  to 
a  difcovery,  uniefs  he  waves  the  double  penalty. 

Nor  is  a  plaintiff  intitled  to  a  difcovery  upon  the  popifli  a<9:s,  1^P'>"  the  popl/Ja 
touching  the  difability  of  papi{h(i)j  it  was  objeded  that  it  j'^^'^'^^^  j^P-^^j^^^^^ 
ought  not  to  be  confidered  as  a  penalty,  under  thefe  a61:s,  but  as  a  difcovery., 
a  limitation  over  in  favour  of  a  proteftant  heir,  but  held  not-  ^^^^^^^J^^^® 
withftanding,  the  party  fhall  not  be  obliged  to  difcover,  becaufe  incapacity^ 
thefe  a£l:s  create  an  incapacity,  which  has  the  fame  effect  with  a  which  has  the 

forfeiture.  a  L'fc^^'rf/'^ 

A  diftin£lion  was  attempted  here,  that  by  21  Hen,  Z.fer.  9. 
there  is  no  penalty  fixed,  but  fays  ,only  that  the  jirjl  benefice fijall 
be  adjudged  in  the        to  be  void. 

It  has  been  comprjred  to  cafes  where  an  eflate  for  life  has  been 
determined  on  the  breach  of  a  condition  \  as  where  a  womaa 
holds  only  durante  viduitate^  and  if  flie  marries,  limited  over  (2), 
fo  the  acceptance  of  a  fecond,  is  the  determination  of  the  eitate 
in  the  former  living. 

The  court  have  made  a  great  difference  between  a  determi- 
nation by  the  party  himf^lf,  and  a  determination  by  an  a£f:  of 
iparliament. 

■^^Suppofe  the  flatate  of  21  Hen.  8.  had  faid,  if  he  accepts  a  If  the  21  H.l^ 
fecond  living,  the  firfl  fliall  be  abfolutely  void  ;  this  would  ^^"^  ^f^'^* 
have  been  a  penalty  ;  but  though  the  a£t  of  parliament  does  not  cond  living  the 
fay  fo  in  words,  yet  it  amounts  to  jufl  the  fame  thing,  and  there-  ^i-^^  ^^laii  be 
fore  I  think  the  defendant  is  not  oblig-ed  to  make  a  difcovery,  in  it'Sould Lve'^^ 
order  to  preferve  the  rule  of  the  court  intire.  been  a  penalty.; 

bvt  though  ths 

aft  does  not  fay  it  in  wordsj  yet  it  amounts  to  the  fame  thing,  and  the  defendants  obliged  to  make  a  dlf^ 
tovery. 


Lord  Hardivicle  allowed  the  demurrer.  [  *45.8  j 

I     The  next  matter  in  queftion  is  as  to  a  plea  of  a  plenarty  of  fix 
j-months,  and  upwards. 

This  goes  to  the  point  of  right. 

Mormadule  AUington  was  intitled  to  one  turn  in  the  prefen- 
tation  of  the  living  of  Afion^  and  was  a  general  truftee  like- 
wife  of  the  advowfon,  ^nd  whole  eflate  to  which  it  was  append^ 
lant  j  and  therefore  in  his  own  right  might  prefent  to  the  firft 
turn  :  but  as  to  all  the  refl  the  cejhn  ijue  irufi  was  intitled  to 
prefent. 

I  After  Henry  AlUngtzn  had  refigned  Afion^  to  accept  of  two 
other  hvings,  he  was  prefented  a  fecond-  time  to  the  living  of 

\Afion  by  Marmaduhe  AUington, 

\    The  bill  was  not  brought  till  above  eighteen  months  after 
Henry  AJii7igto?i^  fecond  prefentation  to  the  living  of  Afion^  and 
2.  cj^uare  impsdit  cannot  be  fucd  ,out  afterj/T.v  months^  where  a 

(1)  Harr'ifin  v.  Z^hcofe,  arJ.e  I  vol.        (2)  Lnca:y,  lucas,  ante  26c, 
539'  .        ^  / 

I  '  parfon 


vail 

Willi 


Ik' 
is  no 
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AlIincton    ^^^^^^  ^^"^  ^^^^  prefented  to  a  living  by  one  wLo  has  not 
LUNG-ION.  ^.gj^^  .^.^        ftatute  of  Wejh?ilnji-€r  the  2d,  13  is^/.  i..  5 

that  mnkes  it  a  bar  ;  the  qiiedion  13  whether  the  fame  rule  ough 
to  hold  in  equity 

As  z  quare  hnpe-      I  am  of  opinion  in  general  it  ouglit,  for  that  a61:  was  made  fo, 
fueroufafter  6  ^^"^  ^^^^^     preferving  the  peace  uf  the  church  :-a  very  ufeful  law,"^'''^' 
months,  where  a  ^"d  rigidly  adhered  ro  ever  fince,  and  very  proper  to  be  adopte 
paribn  has  been  in  equity,  becaufe  it  is  the  general  rale,  that  equity  follovv^s  tli 
Hv^ingbycne     ^^'^'^^  whether  originally  a  refolution  of  the  common  law,  or  intra 
v/ho  has  not  a     duccd  by  ftatute. 

righ'c,  is  a  rul» 

very  proper  to  be  adopted  In  equity,  becaufe  it  is  the  genera!  one,  that  equity  follows  the  lav/,  be  \\ 
originally  a  rtfolution  of  the  common  law,  or  introduced  by  llatu'-e, 

*  The  cafe  in  2  P.  IV ms,  404.  is  a  ftrong  cafe  for  this  purpofc, 
and  a  very  clear  authority 
E  459  1        Then  the  queftion  will  be^  if  there  is  any  diPtinilion  between; 
that  cafe  and  the  prefent 

The  dirdn^tion  infifted  on  by  Mr.  Attorney  General,  is,  as  to 
•  Henry  Al!i?!gtons  notice  of  Marmadukes  being  only  -a  trUftee  at  the 
time  he  accepted  of  the  fecond  prefentation  to  Aflon, 

A  m-an  might  know  that  Marmaduhe  AUhigton  was  a  truftee, 
without  knowing  that  he  was  guilty  of  fraud,  or  a  breach  o£ 
truili,  for  Henry  miglit  conceive  that  Marmaduke  had  a  right  toi 
prefent  in  the  capacity  of  a  truftee,  and  therefore  the  notice  is  0 
no  confequencc. 

But  conrider  Iiow  far  it  would  extend  if  tliis  diflincSlion  v/as, 
to  prevail,  that  where  a  man  has  been  guilty  of  a  breach  of  tru 
in  prefenting  a  perfon  to  a  living,  no  length  of  time  fhall  aval 
the  prefentee  to  quiet  his  poilcOion 
A  perfon  who        It  is  true,  the  ilatute  of  hmitations  cannot  be  pleaded  againil 
a  breach  of  trufl',  nor  can  a  perfon  who  has  taken  a  conveyance, 
from  the  truRee  flielter  himfeif  under  a  plea  of  that  fl:atute. 


n 


aliliis 
kiis, 
ceive 
other 


fedcf 


haa  taLeii  a  cor.- 

veyancetroma     ^  i_  n.  _  i        i. !._.  r'lr   i  r  .1,,..  '  M^^*^'^' 

trultee  cm  not 
liielcerhiinf^lf 

under  a  ' li-'a  uf  the  fl.itute  of  limitations. 


But  if  the  rule  (liould  hold  as  to  a  plenarty,  then  after  the  de 
fendant  had  b-ien  in  po'lefFion  tv/enty  or  thirty  years,  the  plaih-j 
tiff  might  fet  aOde  this  prefentation. 

For  if  the  fiatute  of  JVeJlrninfter  the  2el,  wlilch  is  coniidcred? 
^c!lui'^^\Z    ^^^"^^  '^^  ^  fcntute  of  limitation,  il^ould  not  be  admitted  as  abar  o:^" 
reiideci  to  fecure  an  cquitablc  light,  as  well  as  a  legal,  tbere  is  no  period  wheAouiit'i 
*hu '''ir^nd ^^^'^  you  can  ftop,  llsercfore  this  do£trine  would  he  of  mlfchievou^  perfoii; 
bcLngcoiindcrcd  coufcqucncc,  and  fubvert  the  intention  of  the  ftatute  of ifnoti 

as  a  It.itulc  of  _  ; 

limitati'jn,  is  a  bar  of  an  equitable  as  wt  ll  as  a  legal  right,  and  therefore  the  defendant's  plea  cf  a  plenarty 
cf  lix  months  and  upwards  was  allowed. 


tereH 
derto 


*  One  mortgages  a  manorwith  an  advowfon  appeni^ant,  and  the  church  becomes  void!,' 
the  mortga-<  e  ihov.i^n  in  [.ofi>';T!on  fiiall  rot  prefent  lo  the  church  tiU  the  mortgage  is 
foreclofed  j  'Mit  if  'Cw.-  ino.  tgsges  of  an  advowfon  prf-f  nlS:^  the  biil  by  the  mortgagor  muft 
be  brought  \vi,'n':;i  ux  niondv;  nfcer  a  ci^iarc  mbedit.    So  dercrniined  by  Lord  Chancel 


lor  King  in  GiircvKr  vcrius  Grjijitb,  2  P.  P^ms.  40A.    N.  B.  'Vhs  hill  was  difmlfel  I80, 
as  to  ibat  fKirt  luhich  fcugbt  (q  c-j^r^d  the  dcftndanP  d  r^jJ^ft  L>:^  lio'wg.    Gardiner  vcrfuJ 
Ci%ntb,  Z  F.  mr.l,  404. 

mifnier 


ofniof 
:  Tlie 


fucli 
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lance 
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mhijler  the  2d,  which  was  to  fecure  the  peace  of  the  church ; 
and  for  this  reafon  I  arn  of  opinion  die  rule  of  law  ought  to  pre- 
vail in  this  court. 

Having  faid  this  with  regard  to  the  rules  of  law  and  equity,  I 
will  go  a  little  further  as  to  the  circumftances  of  this  caic,  that 
this  is  not  fuch  a  one  as  a  court  ought  to  drain  in  fiivour  of  the 
plaintiff,  for  his  chance  of  prefenting  is  exa£lly  the  fame,  as 
Marmaduke'^  firft  prefentation  was  undoubtedly  good,  and  there 
is  no  prejudice  to  the  plaintilt  in  his  prefenthig  Henry  a  fecond 
time,  becaufe,  upon  the  death  of  Henry,  the  plaintifi 's  right  of 
prefenting  accrues  equally  as  if  Henry  had  never  been  prefented  but 
once  to  this  living.    Lord'  Hardivichc  cJiovjcd  the  plea. 


botklep.  v 
Allingtoj*. 
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E  R  B  E  RT  Rudhall  Wcfrfal'ing  deceafed,  had  feveral  kinds  An  advowfcn  In 
of  eftates  of  inheritance,' confiiting  of  freehold  and  copy-  pf^y'the^wc-d 
hold,  and  alfo  the  advoivfon  in  grofs  ^Linton,  and  hhcivifc  eftates  /^r^/^,  butby  thr: 
per  aider  vie,  and  was  poffeiTed  of  a  confiderable  perfonal  eilate  *,  words  tenements 
fome  of  tl)e  eftates  were  in  fettiement,  and  others  fubject  to  his  ^enJsYt^5i,ii! 
difpofition,  and  being  fo  feifed  made  his  will,  and  thereby  devifed 
ail  his  leafehold  land,  fituate  at  Hampton  B'l/Jjop^to  trufiees  and  their 
heirs,  on  truft  to  permit  the  defendant  Philip  IVeftfaling  to  re- 
ceive the  rents  during  his  life,  and  after  his  death,  the  firrc  and 
other  fons  of  Philip  to  receive  the  renrs  thereof,  and  for  want  of 
fuch  iffue,  to  the  defendant  Herbert  IVeftfaling  his  heirs, 
and  by  his  will  devifed  to  the  truftees  all  his  freehold  lands  not 
under  fettiement,  and  whereof  he  was  any  way  feifed  or  poffef- 
fed  of,  or  any  way  interefled  in  law  or  equity,  either  in  poffef- 
fion,  revernon,  or  remainder,  nohich  he  had  any  ponver  to  devife  or 
difpofe  of^  and  alfo  all  and fingiilar  his  leafehold  eflates  and  lands  what- 
foever,  excepting  only  fuch  as  are  herein  before  devifed,  that  they 
iliould  by  mortgage,  or  otherwife,  of  all  or  any  part  of  the  leafe- 
hold or  freehold  eftate,  fecure  to  his  daughter  30C0/.  and  in- 
tereft,  and  fubje£l  to  this  to  Herbert  Weflfaling  for  life,  remain- 
der to  his  firll  and  other  fons  in  tail  male. 

The  teftator  at  the  time  of  his  death  was  Indebted  in  large  fums 
of  money  by  fpecialty  and  otherwife. 

The  bill  was  brought  by  the  teftator's  daughter  for  her  legacy, 
and  by  James  Clarke,  a  creditor  by  fimple  contra6l,  for  an  ac- 
count of  the  perfonal  and  real  eftate  of  the  teftator,  and  that  the 
perfonal  eftate  may  be  applied  in  a  courfe  of  adminiftration,  and 
if  not  fuffjcient,  that  the  real  affets  may  be  Told,  and  applied  in 
fuch  proportion,  order  and  priority,  as  in  juftice  to  ail  the 
defendants  it  ought  to  be  applied,  for  paym.ent  of  the  teftator 's 
debts. 

Mr.  Broivn,  for  the  plaintiffs,  argued,  that  by  the  words  a/I 
his  freehold  landsy  the  advowfon,  though  an  incorporeal  inheri- 
tance will  pafs,  and  cited  two  cafes,  Hoiv  v^xiw?,  Con^teyy  i  Leon, 
180.  where  it  was  held  a  reverfton  pafled  by  the  word  a/,,y/j-,  and 
Stiles  26 1 i  278.  fimiiar  cafe,  where  by  the  \YQia$feefn:t>lelands^ 
a  portion  of  tithes  was  held  to  pafs. 

2  But 


4^o  CASES  Argued  and  Determined 

W£9TrALiMo  But  if  it  does  not  pafs  by  the  will,  he  infifted  it  was  afieis  to 
Wsst^Iling.  pay  debts.  ^  ^  . 

Lord  Hardwtcke  mentioned  the  cafe  of  Robin/on  verfus 
r  6  1  ^^^'^^  (0>  Michaelmas  term  1730,  determined  by  Lord  Chancellor 
L  4^^  J  and  afterwards  affirmed  in  theHoufe  of  Lords,  that  in  equity 

an  advouufon  defcended  upon  the  heir  is  ajfets^  for  payment  of  debts 
of  the  anceitor,  becaufe  here  you  may  pray  a  fale,  but  at  law  it 
is  not  extendible.  Vid,  Vi?i,  Abridg.  title  Aflets^  p.  145.  PI, 
28. 

Mr.  Evans  of  the  fame  fide  faid  that  in  Co.  Lit»  374.  b,  an  ad- 
vowfon  is  held  to  be  aflets. 

Lord  Hardwicke  faid,  but  it  is  not  held  by  Lord  Coke  to  be  af- 
fets  to  pay  debts,  but  to  fupport  a  warranty,  and  the  reafon 
is,  that  the  total  eft  ate  pafled. 

Mr.  Brown  then  infifted,  that  the  devife  of  the  eftates  pur 
auter  vie  to  Philip  Wejlfalingy  was  within  the  ftatute  of  3  W,  ^ 
M,  for  relief  of  creditors,  and  that  they  are  aflets  for  payment  of 
debts,  and  that  they  are  comprifed  under  the  general  words 
eftates  a  perfon  hath  power  to  difpofe  of  by  his  lajl  will,  and  that 
whatever  would  have  been  aflets  in  the  hands  of  the  heir,  ftiall  he 
fo  in  the  hands  of  the  devifee. 

Here  is  an  eftate  limited  to  the  late  Mr.  Herbert  Rudhall  W  ejl- 
faling  for  three  lives  ;   he  had  a  power  to  devife  it  away ;  if  he  ^ 
did  not,  it  would  have  been  aflets  in  the  hands  of  his  heir,  and  \ 
therefore  it  ftiall  be  fo  in  the  hands  of  the  devifee.  | 

Mr.  Solicitor  General  for  Philip  IVeJrfaling. 

"Whether  the  eftates  devifed  to  him  are  to  be  confidered  as  af- 
fets,  will  depend  upon  the  conftru£lion  of  the  ftatute  of  frau- 
dulent devifee. 

Before  the  ftatute  of  32  i^.  8.  i.  of  Willsy  and  34  fsr'  35; 
i/.  8.  c,  5.  no  lands  were  devifable  which  gives  a  power  that 
every  mai<i  who  had  lands,  tenements  and  hereditaments  might 
devife,  but  is  plainly  confined  to  fee-fimple,  and  not  intended 
to  life  eftates,  for  they  were  capable  of  being  feifed  by  the  firft 
occupant. 

The  next  alteration  in  refpe(St  to  wills,  was  by  the  ftatute  of 
frauds  and  perjuries,  29  Ch»  2.  c,  3./.  5.  which  gives  a  power  of 
devifing  eftates  per  auter  vie,  as  well  as  eftates  in  fee-fimple  un.- 
der  the  fame  ceremonies,  and  if  there  is  no  devife,  the  fame  fhall 
be  chargeable  in  the  hands  of  the  heir,  if  it  fhall  come  to  him  by 
reafon  of  a  fpecial  occupancy,  as  ajfets  by  defcenty  and  if  no  fpecial 
occupant,  it  fhall  go  to  the  executors  or  adminiftrators  of  the 
party,  that  had  the  eftate  thereof  by  virtue  of  the  grant,  and  fhal 
be  affets  in  their  hands. 
[  4^2  J         "^^^  owner  of  lands  might  have  devifed  them  fD  as  to  difapr 
point  his  heir  or  fpecialty  creditors,  till  the  ftatute  of fraudidenf 
devifesy  3  ^*  4        ^  M,  c»  14.  the  mifcliief  recited  there  is 
that  perfons  might  difpofe  of  their  lands,  tenements  and  heredi- 
taments by  will  or  apppointment,  in  fuch  planner  as  to  the  de- 
fraud their  creditors.  Ths 


(1)  3  P.  W.  398,  40?. 
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Tlie  ftatute  means  by  lands,  tenements  and  hereditaments,  Wistfaling 
the  things,  and  not  the  intcrefl  theperfon  had  in  them.  WkstJaling. 

I  am  aware  the  general  words  or  had  poiuer  to  difpofe  of  will  be 
inliftedon  by  the  other  fide,  to  take  in  all  eftates  he  had  a  power 
to  difpofe  of ;  but  plainly  eftates,  for  life  are  not  in  the  meaning 
of  the  legiflature,  for  the  cafe  put  by  the  ftatute  of  frauds  is  a 
dcfcent  to  the  heir,  by  reafon  of  a  fpecial  occupancy,  but  the 
power  of  devifing  fuch  eftates  is  not  taken  away. 

Lord  Hnrdwicke  faid,  they  are  made  in  the  nature  of  perfonal 
aflets,  and  it  is  fuch  a  power  to  difpofe  as  a  teftator  has  over 
perfonal  aflets,  and  all  the  determinations  are  upon  this  foot- 
ing. 

Mr.  Solicitor  General  infifted,  fecondly,  that  the  advowfon 
did  not  pafs  by  the  will,  efpecially  as  it  is  an  advowfon  in  grofs\ 
becaufe  this  is  an  incorporeal  inheritance. 

The  words  of  the  will  are  lands,  tenements,  and  leafehold 
eftates,  and  the  word  lands  will  not  carry  the  inheritance  ;  all  his 
freehold  lands  feem  to  be  in  oppofition  to  other  fort  of  eftates  ; 
and  lands  have  never  been  conftrued  to  take  in  the  intereft  a 
man  has  in  any  eftate. 

Lord  Hardwiche  :  I  apprehend  it  has  been  held,  that  the  word 
land  will  pafs  the  demcfnes  of  a  mauor^  and  as  a  manor  cannot  be 
feparated  from  it,  therefore  it  will  pafs  like  wife. 

Mr.  Solicitor  General  then  faid,  Suppofe  a  man  has  rent- 
charges,  rent-fervices,  and  lands,  and  he  devifes  /(^Wj,  this  is 
lin  contradidion  to  his  other  tenures,  and  they  will  not  pafs  by  the 
\  word  lands » 

Mr.  Parrot  of  the  fame  fide,  as  to  the  cafe  cited  by  Mr, 
^Browne  out  of  S>iiles^  that  a  portion  of  tithes  pafled  by  the  word 
Jands,  there  was  nothing  belonging  to  the  teftator  in  this  place 
^but  thefe  titlxes,  and  tlicrefore,  rather  than  the  will  ftiould  be 
lineffedual,  it  was  held  they  pafied,  but  the  rule  of  law  is,  if 
there  are  eftates  which  properly  pafs  by  the  words  of  the  will, 
it  flrall  not  be  extended  to  fuch  eftates  that  do  not  properly  pafs  by 
the  words. 

Mr.  Nocl^  counfel  for  the  defendant  Herhert  Wejlfaling,  in  [  463  ] 
ftating  the  cafe  of  Rob'infon  verfus  Tonge^  faid,  it  was  an  equi^ 
table  eftate  in  the  advowfon,  that  defcended  on  the  heir  at  law, 
:and  could  not  be  come  at  without  the  interpofition  of  this 
court  ;  but  there  is  no  cafe  can  be  cited  where  a  court  of  lav/ 
has  determined  a  legal  intereft  in  an  ndvowfon  to  be  afiets. 

Mr.  WUbrahamy  of  the  fame  fide,  faid  there  was  no  authority 
that  by  che  devife  of  all  freehold  lands  ^  an  advowfon  will  pafs  ;  in 
Hoh,  303.  It  was  held,  that  by  a  devife  of  tenements  it  will  pafs, 
jbut  not  of  lands  only. 

!  As  it  does  not  pafs  then  under  the  will,  the  queftion  if?,  whe^ 
ther,  as  it  is  a  bare  defcent  from  anceftor  to  the  heir,  it  fliall  be 
-aflets  to  pay  debts. 

If  it  fhould  be  your  Lordftiip's  opinion,  that  the  cafe  of  Ro- 
hinjon  verfus  Tonge  was  fomething  particular,  as  being  the  trull 
|Qf  an  advowfon,  and  that  it  does  not  extend  to  a  legal  intereft  in 
in  advowfon,  then  it  does  not  aftecl  the  cafe. 

Vo^.  HI.  £  e  An 
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V/est?al.ikc  An  advowfon  yields  no  foil  of  profit  to  the  owner;  I  do  not 
^,     ' '  know  in  what  manner  a  court  of  law  can  extend  an  advowfon, 

jr  the  owner  or  it  Las  no  otiitr  elrnte. 

To  fi.;y  thzr.  this  court  has  a  power  of  felling  an  advowfon, 
ur/nl"s  i'  deternnrKs  firft  that  itisaflcis^  is  begging  the  queftion, 
arc.  [ha  tiox^j  unlcfs  this  point  is  firft  fettled,  the  court  has  no 
juvik^jo^cp,  as  b{-;iT}_«T  a  mere  legal  right. 

A  :  lO  tvi'j  ei':  ices  pur  autcr  vie  being  aiTets,  he  cited  the  Duke 
of  Devorjhi  e  \  '-'''^.\^'?-  Uihoriy  1  Ver?:.  J  7  19.  and  0/<^//;ri;w  verfus 
Ficheririg^  .^..-.'V  464.  where,  by  the  dec!^.rcition  •  of  Lord  Chi'-f 
J^'^tcC  lit. I  ir^  ':.t  c"(c,  it  Ic'^ms  as  if  he  tiioughr  the  ftatute  of 
h'.pjds  anri  pcrjurieb  had  flan^ped  them  anets  for  payment  of 
debtSe 

If  this  be  a  full  declaration  that  they  are  afTets,  then  they 
could  not  he  devifcd  away. 

Gt»  tlie  r^  th  o{  April,  1747,  this  caufe  {!ood  for  judgment. 
Lord  Chancellor, 

There  are  two  queftions,  which  are  queftions  of  law. 

Fivft,  Whether  a  part  of  the  eftate  of  Herbert  Rudhall  Wejl^ 
fellings  called  the  advoivfon  of  Lenton,  paffed  by  his  will  \  or  if  it 
[  464  ]  did  not,  whether  it  is  to  be  confidered  as  afiets  by  defcent,  as 
being  an  advowfon  in  grofs  ? 

The  fecond  queflion  is.  Whether  eftates  pur  auier  vie  are 
within  the  flatute  of  fraudulent  devifes,  and  hable  to. pay  the 
debts  of  the  teftator  ? 

As  to  the  firll,  I  am  extremely  clear,  it  did  not  pafs  by  the 
will,  there  is  no  authority  that  an  advowfon  will  pafs  by  the 
word  lands,  though  it  will  by  the  words  tenements  and  heredi^ 
tatnents  (i ). 

Being  then  not  devifed,  this  brings  it  to  the  queftion,  whe-^ 
ther,  as  fubfifting  in  a  legal  eftate,  and  no  truft,  it  is  aiTets  ? 
And  I  am  clearly  of  opinion  it  is,  and  fo  determmed  in  Robin^ 
Jon  verfus  Tonge, 

It  is  pretty  extraordinary,  how  it  came  ever  to  be  doubted 
whether  it  was  afiets. 

In  the  cafe  of  a  debt  by  fpecialty,  where  there  is  judgment 
;igainft  the  heir,  it  is  to  recover  to  the  value  of  the  land:  it  is 
f  laid  down  by  Fleta,  lib.  2.  cap.  65.  and  Co.  Lit.  374.  that  an 

advowfon  is  aflets  to  fatisfy  a  v/arranty,  and  there  are  no  nega- 
tive words  that  it  is  not  afiets  to  fatisfy  a  bond  debt,  and  feems 
to  be  a  diftin<£lion  without  a  difterence  to  fay  it  is  net. 

The  notion  of  its  not  being  afiets  feems  to  have  been  taken  up 
from  a  faying  of  Lord  Chief  Juftice  Anderjon,  in  the  cafe  of 
Cleer  verfus  Pearoch,  Cro,  Eliz.  359.  his  words  are,  although  it 
way  be  holden^  and  is  njfets  in  a  formedon,  yet  it  is  not  ajfets  in  debt, 
Jor  it  is  not  of  an  annual  value,  and  Jo  cannot  be  devijed ;  but  three 
judges  JValmJey,  Beomond  7\nA  Owen  held,  that  it  is  well  devijable^ 
Jor  the  body  oj  the  aB  is,  that  lands ^  teneme?its  and  hereditaments  maj 
te  dcvijedy  and  this  is  an  hereditament* 


(l)  Hqjiezoood  V.  Pope,  3  P,  J  P.  ^22, 
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If  it  may  be  extended  for  the  king,  which  goes  upon  the  fame  Westfalikg 
reafon  and  foundation,  what  colour  is  there  to  fay  it  fiiould  not  Westfaling 
be  fo  in  the  cafe  of  bond  creditors  ? 

Soon  after  the  cafe  of  Cker  verfus  Peacock^  there  came  cafes 
which  ftrongly  import  the  contrary  opinion.  Sir  Will,  Jones 
23,  24.  and  fo  it  flood  till  the  cafe  of  Roblnfon  verfus  Tonge^  in 
the  Houfe  of  Lords,  March  23,  1730. 

It  has  been  faid,  the  authorities  go  no  further  than  where 
there  has  been  a  trull:  of  an  advowfon,  but  do  not  extend  to  a 
legal  intereft  in  an  advowfon ;  this  argument  is  quite  cut  up  by 
the  roots  by  the  determination  in  the  iloufe  of  Lords. 

In  the  minute-book  of  that  day,  it  is  taken  down  that  the      [  4<^^  3 
queftion  propofed  to  be  alked  of  the  judges  was^  Whether  an  ^^1^"^^^^^°" 
advowfon  in  fee  was  aflets  ;  it  muft  have  been  defectively  taken  afTe^s  by  drVcent 
by  the  clerk,  for  the  queltion  intended  Vv^as,  Whether  an  advow-  to  lausfy  bond 
fon  in  fee  in  grofs  was  afTets  ;  for  there  could  be  no  doubt  as  to  ^'^^^'^^'^KO* 
an  advowfon,  appendant  to  a  manor,  becaufe  the  manor  itfelf 
being  aflets,  what  is  appendant  muft  be  aflets  iikewife. 

The  judges  who  gave  their  opinion  were,  Lord  Chief  Juftice 
EyreSy  Baron  Price^  and  Baron  Comyns  \  and  Lord  Raymor^d 
being  confulted  upon  it  afterwards,  declared  himfelf  of  the  fame 
opinion. 

I  am  therefore  of  opini®n  it  is  ajfets  by  defcent  to  fatisfy  fpecialty 
debts,  » 

The  fecond  queftion  was,  as  to  the  leafehold  ejlates  pur  aider 
•i^/V  devifed  to  Philip  Wejlfaling, 

It  has  been  infifted  for  the  plaintiffs,  that  if  the  perfonal  eftate, 
and  the  real  eftate  defcended,  are  not  fufficient  to  fatisfy  the 
debts,  that  the  Jeafehold  eftates  are  liable  on  the  conftru£lion  of 
the  ftatute  of  fraudulent  dcvifes,  which  makes  a  devife  void 
againft  creditors. 

I  am  of  opinion  the  Jlatute  docs  mole  it  void. 

There  are  two  ftatutes  to  be  confidered  ;  firft,  the  ftatute  of  An  eftate  pur 
frauds  and  perjuries,  29  C.  2.       And  for  the  amendment  of  f'?;^'"'-''"';* though 
the  law  in  the  particulars  following  ;  Be  it  ena£led,  that  from  bVLh^e  twddsts 
"henceforth  any  eftate  pur  auicr 'vic  (hall  be  devifeable  by  a  by  fpeci  aity,  to 
M«  will  in  writini^:,  (iajned  by  the  party  fo  devifinsr  the  fame,  or  contnbute  in  a 

I  .o'     o       ^     /  _         r       y  o  ^  »         court"  of  a''rr-i- 

j     by  fome  other  perfon  in  his  prefence,  and  by  his  exprefs  di-  niib-.-ition,  :!c.~ 
i     reftions,  attefted  and  fubfcribed  in  the  prefence  of  the  de-  cording  to  the 
vifor  by  three  or  more  witnefles  ;  and  if  no  fuch  devife  thereof  ^''oisYulue. 
be  made,  the  fame  ftiall  be  chargeable  in  the  hands  of  the 
*^  heir,  if  it  fiiall  come  to  him  by  reafon  of  a  fpecial  occupancy, 
**  as  aflets  by  defcent,  as  in  cafe  of  lands  in  fee-fimple  \  and  in 
"  cafe  there  be  no  fpecial  occupant  thereof,  it  fliall  go  to  the 
**  executors  or  adminiftrators  of  the  party,  who  had  the  eftate 
"  thereof  by  virtue  of  the  grant,  and  fnall  be  aflets  in  their 
«  hands." 

The  efretl  of  this  ftatute  is  to  make  thefe  eftates  devifeable, 
which  were  not  fo  by  the  ftatute  of  'i  \  H,  8.  cf  Wills, 


(1)  Rohinfon  v.  Ton^^c,  3  P.  VF,  401.    ton  V.  Clarh,  ante  2  vol.  2o6. 
ll  3  Bro.  P.  C,  556.     2  'S;ra.  879.  Kj?3a/- 
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Then  comes  the  third  and  fcurth  of  W,  M.  c,  14.  fox  re-' 
lief  of  creditors  againft  fraudulent  devifes. 

Lord  Hardwicke  read  the  preamble  and  the  firft  enabling 
^laufe,     That  all  wills,  ^r.  of  manors,  mefluages,  lands,  te- 

nements  or  hereditaments,  ^V.  whereof  any  peifon  at  the  time 
"  of  his  deceafe  Jhall  be  feifed  in  fee-Jtmple  in  pofleflion,  reverfion 

or  remainder,  or  have  poiver  to  difpofe  of  the  fiime  by  his  lafl 
f"'  will  or  teflament,  fliall  be  deemed  as  again  ft  bond  or  fpecialty 

creditors  to  be  fraudulent,  and  clearly,  abfoiutely  and  utterly 

void,  fruftrate  and  of  none  effeCi." 

It  depends  upon  thefe  words,  ivhereof  any  perjon  is  feifed  in  fee^ 
or  have  poiver  to  difpofe  of. 

Moft  clearly  teftators  have  a  power  to  difpofe,  fuch  power 
being  given  them  by  an  antecedent  ftatute,  29  Ch.  2. 

Then  what  ground  is  there  for  the  court  to  make  a  limited 
ftrained  conftrudtion,  and  narrower  than  the  words,  upon  a 
/lat,ute  made  for  preventing  fraud  ? 

Mr.  Solicitor  General's  principal  objection  was,  that  to  ccn- 
ilrue  eftates  pur  autervie,  if  it  fliould  come  to  the  heir  as  a  fpecial 
occupant  to  be  afPets,  would  be  to  make  a  partial  and  imperfe6i: 
provifion  under  the  ftatiite,  as  it  does  not  take  in  other  ejlates pur 
auier  vie  where  the  heir  is  not  made  the  fpecial  occupant. 

Now  as  to  that,  it  is  but  a  precarious  and  doubtful  argument  to 
Conftriieone  thing  not  to  be  v^'ithin  the  ftatute,  becaufe  another 
,is  not :  Supppfe  there  is  cafus  omiffus  in  the  a£l:,  there  is  no  rea- 
fon  why  what  is  expreffed  within  the  ftatute  fliould  not  have  its 

It  is  true,  indeed,  the  cafe  fuppofed  by  the  ftatute  is,  v/here 
there  is  no  fpecial  occupant,  and  no  devife  5  but  then  the  fta- 
tute dire6ls  it  lhall  go  to  the  executors  or  adminiflirators  of  the 
party  that  had  tlie  eftate  thereof,  by  viitue  of  the  grant,  and 
lliall  be  aflets  in  their  liands,  and  has  the  fame  effcft  as  if  it 
had  been  granted  to  the  grantee,  his  executors  or  adminiftrators, 
and  in  this  cafe  the  executor  is  as  a  fpecial  occupaiU  for  that  pui'- 
pofe. 

Hew  did  the  ^aw  fland  before  the  making  of  the  flatute,  as 
to  a  ]eafe  pur  auter  vie  to  A,  his  executors  or  adminiftrators. 
r^.R,  Ahr,  151.     Let.  G,  pi,  2, 

**  If  a  nvcin  leafe  to  ar.oilicr  an(i  his  executors,  land  for  the 
life  of  J,  S.  ancl  ccflui  que  vie  dies,  the  executor  fliall  be  a 


a  man  ta 


C  45-  1 

\Vnere  a  m  m 
takes  an  eftate 
Bs  an  executor, 
i:  is  adt't^,  "for  as 
?.n  executor  cf  a 
telHtor  Hf  c  an 
take  nothing  without  b  .irg  jfo. 


fp2ci.1l  O'jcupaiu',  notv/ithitanding  it  is  a  freehold  (i)." 

as  ail  executor,  it  is  affets,  for  he 


an 


fc;ft;it,e 


cannot  take  any  xh'nxg  as  an  executor  of  a  teftator  without  being| 
fo ;  and  Lord  Co-wber  was  of  that  opinion  in  the  cafe  of  th'e'l 


Duhe  of  Dc'VQnJl)ire  yerfus 


li.intoi.i. 


1  I'ern*  for  he  faid, 


(i)  Cc^yfh.  jiyp.  But'fince  the  finrute 
J  A  Ceo.  2-  e.  20.  f.  9  it  fhould  fcern, 
that  an  cltaie  f:.4i-  auirr  ^ie^  when  limit^^d 
to  exetutors,  nui.fl  \it  coiindercd,  not  as  a 


frechoJdy  hi}t  as  ferfoncJ  edate  to  all  In-| 
tents.  ri,/f  IVilhams  V.  JekyU  2  J^rp. 
661.  6S'3,  6S4.    4  Term  Rrp.  230. 


ho 


in  the  Tinie  of  Lor'd  Chancelfor  HaRdwickTe,  4^7 

he  took  it  that  before  the  ftatute  of  frauds  and  perjuries,  if  an  WESTFAtiNG 

eftate  /»»r  auter  vie  came  to  an  executor  or  adminiftrator,  it  would  Westfaunc 
be  afTets,"  and  decreed  it  accordingly. 

Now  if  before  the  ftatute  of  frauds  and  perjuries,  granting  an 

cftate  pur  auter  vie  to  J,  his  executors  or  adminiftrators,  would  ftatut^i°of  fVa^uds 

hftve  rrtade  it  alTets,  can  devifing  it  to  them  prevent  its  being  granting  an 

liable  ?  Certainly  not,  for  the  reafon  before  mentioned,  that  tak-  cftate /.wr  aw/fr 

mg  as  executors,  they  mult:  lake  it  as  allets.  executors,  i^c. 

would  have  made 

it  affets,  devifing  it  to  them  m-k.cs  it  equally  fo. 

Therefore  I  am  of  opinion,  that  an  ejlafe  pur  auter  w,  though 
it  is  devifed,  will  be  liable  to  debts  by  fpecialty,  to  contribute 
in  a  method  of  diftributiqn,  according  to  the  grofs  value. 

"  Lord  Hard-wide  declared,  that  the  advowfon  of  Lintotiy  not 
*'  being  comprifed  in  the  devife  of  the  teftator's  will,  ought  to 
"  be  confidered  as  real  aflets  defcended  to  the  defendant  Herbert 
WejlfaVmgy  the  teftator's  heir  at  law,  fubjedl  to  the  teftator's 
"  debts  by  fpecialty ;  and  ordered  the  fame  to  be  fold,  and  the 
"  money  arifing  by  fuch  fale  to  be  applied  in  payment  of  fo  much 
of  teftator's  debts  by  fpecialty,   as   his  perfonal  eflate  will 
"  not  extend  to  fatisfy  ;  And  in  cafe  the  the  tellator's  perfonal 
eftate,  and  the  money  ariiing  by  fale  of  the  advowfon,  fhall 
*'  not  be  falHcIent  to  fatisfy  the  teftator's  debts,  then  his  Lord- 
"  fhip  declared  the  refidue  of  the  teftator's  debts  by  fpecialty  c  Xt  ' 
well  charged  on  the  teftator's  freehold  eftates,  whereof  he  wat; 
fcifed  in  fee  either  in  law  or  equity,  and  alfo  on  his  leafe- 
hold  eftates />//r  auter  vie  devifed  by  his  will,  and  Ought  to  be 
borne  proportionably  in  average  between  thofe  eftates  :  And 
*'  his  LordHiip  doth  declare,  that  the  equity  of  redemption  of  the 
eftates  in  mortgage  ought  to  be  confidered  as  part  of  the  tefta- 
tor'sreal  eftate,  which  pafled  by  the  teftator's  will  to  his  truftees: 
And  further  ordered,  that  the  freehold  eftates  in  fee  and  leafe^ 
hold  eftatis,  or  a  fufficient  part  thereof,  to  be  fettled  and  ap- 
portioned  by  the  Mafter  between  the  eftates,  according  to  the 
refpedive  grofs  values  thereof,  be  fold,  and  that  the  money 
arifing  by  fuch  fale  be  applied  in  the  firft  place  in  payment  of 
"  the  teftator's  debts  by  fpecialty,  as  ftiali  not  be  fatisfied  by  the 
"  other  funds  before  mentioned,  pari  pajfu.    And  in  cafe  any 
"  fpecialty  creditors  ftiall  exhauft  any  part  of  the  perfonal  eftate, 
then  his  fimple  contrail  creditors  are  to  ftand  in  their  place, 
*'  and  receive  a  fatisfaclion  pro  taiito^  out  of  the  money  arifing  by 
*'  the  faies  aforefaid,  and  that  the  refidue  of  the  purchafe-money 
**  be  applied  in  payment  of  what  ftiall  be  found  due  for  prin- 
cipal  and  intereft  of  the  plain ti ft' ^^.^r/s  legacy  of  3000/.  and 
"  other  the  legacies  fecured  on  the  teftator's  real  eftate  ;  and  if    [•  ^^g  j 

there  ftiall  be  any  fiirpius  thereof,  the  fame  to  be  laid  out  in 
**  land,  to  be  fettled  to  the  fame  ufes  refpeftlyely  as  the  lands 
from  whence  it  arofe  ought  to  have  been  fettled  or  gone  { i 

(1)  Reg.  Lib.  B.  1746.  fol.  5^9. 
E  e  3 
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CASES  Argued  and  Determined 


Gafc  158,    Maytiftrd  verfus  Pomfrety  at  the  lajl  Beat  after  Hilary  Term,  March ^ 

27,  1746. 


Whereadefend-    ^  , Bill  was  brought  againfl  the  defendant  frr  a  difcovery  ;  as 

ant  for  want  of 
putting  in  his 


ant  for  want  of  the  material  part  of  the  cafe  depended  upon  the  difcovery, 


anfwer  ha;  flood  ^^^^  defendant  would  not  anfwer,  but  flood  out  the  whole  pro- 
out  the  whole     cefs  of  contempt  to  a  fequeftration,  and  the  biil  was  taken  pro 

was  a  decree  againfl  the  defendant  ad  coinputan- 

queftration,  and  duin» 
the  bill  taken 

fro  confcfjo  on  a  decree  againll  him  ad  ctmputandum  j  the  court  will  not  difcharge  the  fequeftration  on  pay- 
ing  the  colts  of  the  contempt  only,  but  will  keep  it  on  foot  as  a  fecurity  to  the  plaintiff,  for  the  de- 
fendant's appearing  before  the  Mailer  to  take  the  account. 


1 1    It  was  moved  on  behalf  of  the  defendant,  that  the  fequef- 
'  i  tration  may  be  difcharged  on  paying  the  cofls  of  the  contempt. 
1 1    Lord  Chancellor, 

Paying  the  cofts  of  the  feveral  procefles,  ten  f  jilUngs  for  one  or 
twenty  for  another^  is  not  clearing  the  contempt,  for  the  contempt 
is  the  not  putting  in  his  anfwer,  which  is  not  in  the  defendant's 
power  to  do  now,  after  the  caufe  has  been  fet  down  and  the  de- 
cree made. 

It  was  faid  for  the  defendant,  that  this  differs  from  the  cafe 
where  a  certain  duty  is  decreed  upon  a  bill  taken  pro  confejfo, 
becaufe  there  the  efiate  may  be  fold,  and  the  money  arifing  from 
the  fale  applied  to  difcharge  it,  purfuant  to  the  decree  ;  but  here, 
as  it  is  a  decree  ad  computandum^  it  may  be  prefumed  till  the  ac- 
count is  taken,  that  the  defendant  may  have  a  balance  in  his  fa- 
vour, and  therefore,  on  paying  the  cofts,  the  fequeftration  ought 
to  be  difcharged. 

This  is  a  pretty  hard  prefumption  in  favour  of  the  defendant, 
after  he  has  flood  out  the  whole  line  of  the  procefs,  rather  than 
fubmit  to  anfwer ;  but  if  I  was  to  difcharge  this  fequeftration,  I 
fhould  do  a  manifeft  injuftice,  and  make  the  procefs  of  the  court 
intirely  ineffectual,  and  the  defendant  would  have  his  ends  of  the 
contempt,  in  not  putting  in  his  anfwer,  for  he  would  refufe  at- 
tending the  Mafter  to  take  the  account,  and  the  plaintiff"  by  that 
means  lofe  the  fruit  of  his  decree  \  and  therefore  as  I  am  of  opi- 
nion the  cofts  are  confequential  of  his  contempt,  and  not  the 
contempt  itfelf,  I  ftiall  not  difcharge  the  fequeftration,  but  keep 
it  on  foot  as  a  fecurity  to  tlie  plaintiff"  for  the  defendant's  ap- 
pearing before  the  Mailer  to  take  the  account. 


in  tlie  Time  of  Lord  Chancellor  Hardwicke. 
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^pril  1,  1747.    De  Grey  and  others ^  Executors  of  ")  pj^JntifFs* 

Hardwicke  Sewcll^  '  "»  »  3 

Plampin  Richard/on  cmd  others^        ■   Defendants, 

Plampin  Richard fon^                                   ■   Plaintiff. 

De  Grev  and  Hardwiche  Sewell  Richard fon^  and  }       r     1  _ 

1     ir        11  >  Defendants.     Cafe  i  rn 

Alice  Richardfon  and  others^   J  v^aieij^. 

Hardwiche  Seivell  Richardfon^        *         .         .  Plaintiff. 

Plampin  Richard/on  and  others^  ■  Defendants. 

THE  firfl  bin  was  brought  by  the  executors  of  Hardwiche  ^^'^^'.Zn^l, 

Seweil  to  efbablifh  his  will,  and  the  trufts  thereof.    The  for  years  exilt- 
fecond  bill  ftates,  that  by  virtue  of  a  fettlement  made  in  1699,      *  ^" j '* 

on  the  marriage  of  the  father  and  mother  of  Hardii'iche  SeweI/\  cended  a" 

and  in  1703,  the  eflates  therein  mentioned  dcfcended  on  him  wire  is  ten:>;.t 

as  their  fon  and  heir  in  tail,  that  on  the  27th  of  November  1742,  ^^'j^^^'}/! '^'g^^ 

he  died  without  iilue,  and  upon  his  death  the  eftates  defcended  on  thiL-c;  -lonths 
the  plaintiff's  wife  Alice  the  filler  of  Hardwiche  Sewcll  as  heir  in        '^-e  ier.c- 

tail  general  under  the  fettlement:  Alice  dCitd  the  igth  of  ^//p-?//?  ^^'Y'"'^^'^^'^-^  i 

°    T       •  1  M  1  1        1   r      I  rr      7    •  7      o  ^    //  t^ougi^  ^^c  made 

1743,  leaving  two  children,  the  deiendants  Hardwiche  heivell 


no  entry,  nor 


Richardfon^  znA  Alice  Richardfony  and  the  plaintiff  in fifts  that  he  is  r^^ceivedanyrent 
intitlcd  as  tenant  by  the  curtefy  to  the  poffeffion  of  thefe  eftates,  yetVanwV^^' 
his  wife  being  in  her  life-time,  and  at  her  death,  feifed  thereof,  iuch  a  icflcruon 


P 

and  leaving  fuch  iffue  as  aforefaid;  and  therefore  prays  to  be  let 
into  the  poffeiTion  thereof,  and  to  receive    the  rents  for  his  bird  ceKanrbj 

life  (  I  ).  the  cuftely. 

Hardwiche  Sewcll  Richardfon,  plaintiff  in  the  third  bill,  and 
fon  of  Plampin  Richardfon,  infifts  tliat  Alice  his  mother  was  ne- 
ver felfed  of  thcfe  eftates^  nor  did  fne,  or  her  hufband  Plampin 
Richardfon  irl  her  right,  take  poffeihon  thereof,  or  receive  any 
part  of  the  rents,  and  therefore  he  is  not  intitled  to  be  tenant  by 
the  curtefy  :  Prays  an  account  of  the  rents  and  profits  of  the 
eftates  from  the  executors  of  Hardwiche  Sewclly  ai;d  that  they 
may  be  placed  out  at  intereit  till  he  comes  of  age. 

The  rents  under  the  ieafes  were  payable  at  Michaeltnas  and 
Lady-day^  but  the  tenants  being  greatly  in  arrcar  at  the  death  of 
Hardwiche  Sewell,  Alice  Richardfon^  the  filler  Hardwiche  Se^ 
•s^'ell,  did  not  receive  any  of  the  Lachj-day  rent  notwith (landing 
fhe  lived  four  months  beyond  that  time,  nor  did  any  other  per- 
fon  receire  it  in  the  life-time  of  y^iice  (2). 

Mr.  Wilbraham  counfel  for  Plampin  Richardfon^  who  claims 
to  be  tenant  by  the  curtefy,  cited  the  following  authorities  in 
fupport  of  his  claim.    Co,  Lit,  29.  a,  ch,  /^-fec.  35.  title  Curtefie 

(1)  And  an  account  of  rents  and  pro-  ellate  devifed  to  them  by  his  will  (which 
fits.  include  the  lands  in  queilion),  appre- 

(2)  The  truftees  under  the  will  in  bending  that  he  had  full  power  to  dilpofe 
their  anfwer  to  the  fecond  bill,  fay,  that  of  the  fame,  and  co7itiniied  in  the  receipt  of 
upon  Hardwiche  Se'u.Alh  de<Lth,  they  en-  i^be  rents.    See  poll  472, 

tcred  upon  and  took  poffeiTion  of  all  the 

E  e  4  d'Englf'^ 


m  Che  w  re  as 
made  the  huf- 


^^o  CASES  Argued  and  Determined 

De  Grry  v.  d^Etigleterre  in  the  comment  it  Is  faid,  there  is  a  feifin  in  deed, 
Richardson.  ^  {ti^m  in  law,  and  here  Littleton  intendeth  a  feifin  in  deed 
//"zV  can  be  attained  unto  ;  a  man  feifed  of  an  advowfon  or  rent  in 
fee  hath  ilTue  a  daughter,  who  is  married  and  hath  iflue,  and 
dieth  feifed,  the  wife,  before  the  rent  became  due,  or  the  church 
became  void,  dieth ;  (lie  had  but  a  feifm  in  law,  and  ye.t  ihall 
be  tenant  by  the  curtefy,  hecaufe  he  could  by  no  itidujlry  attain  to  j 
any  other  feifin^  and  impotentia  epccujat  legem. 

He  cited  likewife  Co,  Lit,  j ^.  b.  Id,  fee,  ^50.  and  Moore 
125.  Trin,  23  Eliz,  Rot,  1229.  and  Symonds  verfus  Cudinorey 
Carth,  260. 

Mr.  Noely  counfel  for  Harduncke  Sewell  Richard/on  the  fon, 
2gainft  the  claim  of  tenancy  by  the  curtefy,  faid,  that  to  inti-  ; 
tie  a  man  to  be  tenant  by  the  curtefy,  there  muft  be  an  a6):ual  i 
feifin  of  the  hufband,  or  by  receipt  of  rents  in  the  life -time  of  | 
the  wife,  unlefs  in  the  cafe  mentioned  by  Lord  Cohe  in  his  com- 
ment upon  Lit,  1$  a,  which  is  the  cafe  of  pojfejfio  fratrisy  and 
diflinguifhed  by  him  from  all  other  cafes. 

He  cited  Sterling  and  Pendleton  ( i )  before  Lord  Hardiviche^ 
where  his  Lordfliip  held  there  muft  be  an  a6lual  entry  to  make  I 
the  hufband  tenant  by  the  curtefy.  \ 
Mr.  Weldon  of  the  fame  fide  cited  Co.  Lit.  of  dower,  fee.  52.  f 
**  In  every  cafe  where  a  man  taketh  a  wife  feifed  of  fach  an  ef-  | 
tate  of  tenements,  l^c,  as  the  iflue  which  he  hath  by  his  1 
wife  may  by  poffibility  inherit  the  fame  tenements  of  fuch  an  | 
"  eftate,  as  the  wife  halh,  as  heir  to  the  wife  :  In  this  cafe,  after  | 
the  deceafe  of  the  wife,  he  fliall  have  the  fame  tenements  by  f 
the  curtefy  of  England^  but  otherwife  not :  Co.  in  his  comment 
fays,  as  heirlto  the  wife  doth  imply  a  fecret  of  law,  for  except  the 
wife  be  a£l;ually  feifed,  the  heir  fliall  not  (as  hath  been  faid) 
make  himfelf  heir  to  the  wife  ;  and  this  is  the  reafon  that  a 
man  lhall  not  be  tenant  by  the  curtefy  of  a  feifin  in  law." 
Lord  Chancellor, 

This  is  a  matter  of  great  confequence  to  hufbands,  as  moO.  of 
the  lands  in  England  are  let  out  upon  leafes  for  years,  and  te- 
nants extremely  backward  in  paying  their  rents,  and  as  a  wife 
may  have  a  rigl.t  for  a  year  or  two,  or  no  a£lual  entry  made^  it 
would  be  hard  for  this  reafon  to  prevent  a  tenancy  by  the  cur- 
tefy. 

The  queftion  is  a  queftlon  of  law,  whether  v»diere  lands  on 
which  there  are  leafes  for  years  exifting,  and  a  rent  incurred, 
defcend  on  the  wife  as  teriant  in  tail  ;  and  fne  furvives  three 
months  after  the  rent-day  incurred,  but  hns  made  no  entry,  nor 
r         J    was  there  any  rent  paid  during  her  life,  is  fuch  a  poflt'lhon  of  the 
'  wife,  a:,  will  make  the  hulband  ie?iant  by  the  curtefy  P 

It  has  been  infifted  on  one  hand,  that  there  mull  be  a  feifia  in  i 
deed. 

And  on  the  other  hand,  that  if  the  feifin  in  deed  cannot  be 
attained  unto,  the  law  excufes  it ;  and  therefore  the  cafe  put  by 

(I );>}■«.  Ab.  i^().  pl,  11.  S.C. 

Lord 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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Lord  Coke  will  afford  a  good  deal  of  argument  on  the  prefent       G?ey  t. 
cafe :  A  mem  feifed  of  an  advonvfm  er  reni  in  fee  hath  ijfue  a  dangh- 
Ur,  ^c.     Co.  Lit,  1^.  a,  '  'Y  '    '  ■ 

To  go  by  fteps,  here  is  an  eftate  of  which  the  brdtKer  was  feif- 
ed in  tail,  defcends  upon  the  filter  in  tail  general;  the  pofieflion 
of  the  lefTee  was  the  poffelfion  of  the  brother,  and  he  undoubtedly- 
died  feifed,  afterwards  the  fifter  became  feifed. 

Suppofing  fhe  had  died  before  Lady-day^  I  fliould  have  had  no  -phg  huftand 
doubt  but  the  hufband  v/ould  have  been  tenant  by  the  cui  tefy,  be-  would  hare  been 
ca-ufe  he  could  do  nothinc^  till  rent-day  came  ;  for  the  law  never  ^^"^"^  ^J' 

,  ^  -     „  curttly  It  the  , 

requires  a  man  to  become  a  treipaiier,  wii-e  hud  di.-d 

Lord  Colie  fays  in  his  comment  on  the  8th  fe£lion  of  Little-  before  the?  rent- 

ion^  15.  a,  "  If  the  father  maketh  a  leafe  for  years,  and  the  lef-  '^^•^ 

<*  fee  entereth  and  dieth,  the  eldeft  fon  dieth  during  the  terna 
before  entry  or  receipt  of  rent ;  the  younger  fon  of  the  half 

**  blood  ihall  not  inherit,  but  the  fifter,  becaufe  the  pofleffion 
of  the  ielTee  for  years  is  the  pofielTion  of  the  eldeft  foii,  fo 
as  he  is  aclually  feifed  of  the  fee  fimple,  and  confequently  the 

,    fifter  of  the  v/hole  blood  is  to  be  heir." 

;    There  is  not  a  ftricler  cafe  than  this  of  pojfefio  fratris^  and 

yet  you  obferve  Lord  Cole  fays,  that  if  the  eldeft  fon  die  before 

entry,  or  receipt  of  rent,  the  fifter  fliall  inherit. 

Actually  feifed  is  the  fame  thing  as  feifin  in  deed  5  then  why 

-was  not  tlie  wife  in  this  cafe  a(£lually  feifed  ? 

Mr.  Ncel  in  anfwer  to  this  vefers  to  the  next  page  in  Co»  Lit, 

t^.b,  "What  then  is  the  law  of  a  rent,  advov/fon,  or  fuch 
things  as  lie  in  grant  ?  If  a  rent  or  an  adov/fon  do  dcfcend  to 
the  eldeft  fon,  and  he  dieth  before  he  hath  feifin  of  the  rent, 
or  prefent  to  the  church,  the  rent  or  advowfon  ftiall  defccnd 

**  to  the  youngeft  fon,  for  that  he  niuft  make  himfelf  heir  to  his 
father :  and  therefore,  fays  Mr.  Noel,  there  ought  to  have 
been  an  ai^ual feifin  of  tlie  rent,  or  Plampin  Rlchardfn  could 
not  be  intitled  to  be  tenant  by  the  curiefy,^^ 

But  the  confequence  I  draw  from  it  is  different  from  what      j-  ^-^  - 
Mr.  Noel  does ;  for  in  the  fame  fe£lion  he  faith,  *'  This  caic 
*Vcilffereth  from  tlie  cafe  of  tlie  tenancy  by  the  curtefy  ;  for 
there,  if  the   wife  dieth  before  the  rent-day,   or  that  the 
church  become  void,  becaufe  there  was  no  laches  or  default 
in  the  huftjand,  nor  pofhbiliiy  to  get  {<i\(m  ;  the  law,  in  re- 
fpe£l  of  the  lifae  begotten  by  him,  will  give  him  an  eftate  by 
the  curtefy  of  EngUmd'^'  fo  that  you  obferve  the  cafe  of  te- 
nant by  the  curtefy  is  confidered  more  favourably  than  '^poffefjio 
fratrisy  iox  tl  pofffio  frntris     ficii  frcrem  cffe  hdredem  requires 
fome  a^^  to  be  done  to  make  her  heir. 

Then  all  that  remains  in  the  prefent  cafe  is  the  laclxs  in  not 
receiving  or  diftraini;]g  for  tlie  rent  that  became  due  at  Lndy-dir^, 
The  receipt  of  rent  would  have  amounted  to  evidence  of  aa 
a£lual  feifin,  and  if  the  truftees  under  tlic  will  of  rh.e  brotlier 
had  received  any  rent  in  the  life- time  of  the  wife,  wo\ild  have 
been  a  material  objedlion  ( i } ;  but  no  rent  has  been  received  that 

(i)  See  nute  6;'Cc).  note  2. 

I  has 
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lias  incurred  after  the  death  of  the  brother  either  by  the  wife  or' 
any  perfon  againft  her  and  therefore  is  a  very  ftrong  cafe,  to 
make  the  huiband  a  tenant  by  the  curtefy,  as  the  poflefhon  of  the 
lefiee  was  the  pofieffion  of  the  wife,  and  there  could  be  no  other 
without  nraking  the  hufband  a  trefpaffer. 

Lord  Harchvicke  *^  dechired  the  will  of  Hardwiche  Seivell to  be 
"  well  provedj  and  that  it  ought  to  be  eltabhlhed,  and  the 
*•  trufts  thereof  performed,  and  decreed  the  fame  accordingly- 
and  as  to  the  teftator's  real  eftatCj  he  ordered  the  Mafter  to 
inquire  what  part  thereof  was  comprifed  in  the  two  fettle- 
"  ments  dated  the  26rh  of  February   1 699,  and  the  13th  of 
''^  Augujl  1703,  and  what  particular  parts  of  the  teftator's  ef- 
tate  defcended  to  Alice  the  late  vv^ife  of  the  defendant  Flam- 
pin  Richard/on^  the  mother  of  the  plaintiff  Hardiu'icke  Sewell 
Richardfony  in  tail,  and  what  particular  parts  of  the  eftate 
"  palTcd  l3y  the  teftator^s  will  to  his  truftees  :  and  alfo  to  in- 
^'  quire  what  parts  of  the  lands  which  defcended  to  the  defend- 
ant  Plainpin  Richardfon^s  wife  in  tail  were  at  the  teftator's 
deafh  ftanding  cut  on  any  leafe  or  leafes  for  years,  and  of 
what  particular  part  of  fuch  eftate  the  teftator  died  feifed  in 
a6lual  poiTefiion,  and  to  ftate  the  fame  :   and  his  Lordftiip 


doth  declare  that  h( 


IS  ot  cpniion, 


that  the  defendant  PL 


pin  PJckardfon  is  intitled  to  be  tenant  by  the  curtefy  of  all 
fuch  hinds  as  defcended  to  his  late  wife  in  tail,  whereof 
any  leafes  for  years  were  exifting  at  the  teftator's  death, 
which  continued  till  the  death  of  his  wife  but  that  he  is 
"  not  intitled  to  be  tenant  by  the  curtefy  of  any  part  of  fuch 
lands,  whereof  no  fuch  leafes  for  years  were  exifting  and 
continuing  as  aforefaid  (i)." 

(i)  Reg.  Lie.  A.  1746.  fob  619. 


[473  3    Aprils  4,  1747,  DoBor  TVlnne^  Ca 
cf  the  Church  of  Sarinn, 
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Piaintift: 


Bampton,  Sa-^er,  and  others.  Canons  cf  the  fame  \ 
Church.^    -~  —  3 

^  N  the  church  of  Sarurn  there  are  a  dean  and  fix  canons,  who 
[  grant  and  renew  leafes,  and  divide  the  fnies  into  feven  parts, 
rrrrxiSriprthc  if  the  leafe  is  made  when  the  number  is  complete,  but  if  during 
a  vacancy,  then  among  the  dean  and  rcfidcntiaries,  according  to 


Cafe  160. 

Though  a  dean 
md  chapter  are 


their  number  e 


xiftin^ 


fines  they  clc- 
niand,  it'  an 
accider.t  delays 

the  kafe,  which  .   -   ,        ^        ,  -r-  •  ,      ,  .,1   r  l 

has  not  happ?.'ncd  hnm  their  t>.ult,  or  from  the  tenants,  yet  if  it  is  not  completed  till  artcr  a  new  membiT 
^«tmCo  in,  he  fii^U  twvc  his  proporiion. 

On.  the  :28th  of  Ocioher  1738,  Dc£lor  Eyrrsy  one  of  tlie  ca- 
nons, died,  and  there  were  only  five  canons  befidcs  the  dean, 
and  fo  continued  till  the  27Lh  of  June  i']2>9,  when  the  plaintifF" 
was  ele£l'ed. 

•  About  the  time  of  tbe  plaintiff's  election  Mr.  StUes  being' 
wilHng  to  renew  two  leafes  for  lives  of  the  manor  of  MelkJJmtny 
agreed  with  the  canons  for  a  fine  of  1050/.  and/ia^£?m«^^r  1739, 

'  delivered 
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ikiivcred  the  old  leafes  to  the  defendant  Sayer  to  be  furren-  I^J"-  Winne  v. 
dered,  to  -enable  the  dean  and  chapter  to  make  new  ie  iles  amp  ion. 
when  the  agreement  fliould  be  compl.ited ;  and  the  dean  and 
chapter  on  the  12th  q{  November  1739  granted  him  two  leafes 
accoidmgl',%  to  him  and  his  heirs,  to  hold  for  three  hves,  and 
at  the  fame  time  a  hcence  ot  ahenation  was  granted  him,  and 
leafes  and  licence  were  executed,  and  paffed  the  common  feal, 
after  the  plaintiff  was  admitted  a  canon,  fo  that  he  became  in- 
tided  io  a  fcvtnth  part  of  the  1050/.  fine,  being  150/.  but  the 
whole  was  xeceived  by  the  dean  and  the  otiie.r  five  canons, 
which  was  29  /.  each  more  than  they  were  intitled  to. 

The  dean  and  one  of  the  canons,  on  an  application  to  them 
by  the  plaintilf",  paid  him  25  /.  each,  but  the  four  other  canons 
refufed,  and  therefore  the  bill  prays  that  they  may  account  with 
the  plaintiff  for  the  feventh  part  of  the  fine.  ^ 

The  defendants  infifc,  th;ic  in  April  1730,  long  before  the 
plaintiff's  ele£lion,  Mr.  Stiles  apnhed  to  the  dean  and  chapter 
of  San/m  to  renew,  and  on  the  i^tb  of  i^'^^^j' paid  1050/.  to  the 
defendant,  w^hich,  amounting  to  175/.  apiece,  was  foon  after 
divided,  as  it  is  ufual  to  divide  fiiies,  in  confideration  whereof 
the  dean  and  chapter  on  the  26th.  oi  Ji^ncj  the  d-ay  preceding  the 
plaintiff's  eIe£lion,  fealed  two  leafes,  whereby  they  demifed  to 
Mr,  Stiks  and  his  heirs  the  manor  of  Melkjham  for  three  lives, 
1  which  were  left  in  the  defendant's  hands,  to  be  delivered  to  Pvlr. 
Stiks,  when  he  furrendered  the  old  leafes,  v/hicli  were  not  fur- 
rendered  till  the  8th  of  November  1739,  and  the  defendant  Sayer, 
to  whom  the  whole  care  was  left  of  iinilldng  this  affair,  altered  [  474  1 
the  date  of  the  leafes  while  they  were  in  his  keeping,  by  infert- 
ing  the  date  of  the  12th  of  November  inftead  of  the  26th  of  June, 
merely  to  make  the  date  of  the  leafes  fubfequent  to  the  date  of 
the  furrender  of  the  8tli  of  November-,  and  the  defendants  infill 
[that  the  agreement  entered  into  and  figned  with  Mr.  Stiles  for 
the  purchafe  of  the  leafes,  and  payment  of  the  fine,  and  the 
dean  and  chapter's  fealing  new  leafes,  amounted  to  a  furrender 
of  the  old,  and  that  the  furrender  of  the  8th  of  November 
■was  unneceffary,  and  confequently  the  leafes  of  the  26th 
of  June  immediately  took  efie6f  on  the  fealing  of  them, 
and  that  the  refealing  on  the  12th  of  November  was  at  the 
requefl  of  Mr.  Stiks* s  agent,  and  that  the  dean  and  chapter 
complied  only  to  fatisfy  his  fcrviples,  and  therefore  the  refealing 
after  the  alteration  of  the  date  amounted  to  no  more  than  a  con- 
firmation of  what  was  before  efFe£luaI  and  valid  ;  that  th.e  agree- 
ment with  Mr.  Stiks  for  granting  leafes  was  fully  carried  into 
execution  on  his  part,  by  paying  the  fine  in  Afay  1739,  and  that 
the  dean  and  chapter  and  refidentiaries,  at  the  time  the  agree- 
ment was  made  and  fine  paid,  were  alone  intitled  to  divide  the 
fine. 

It  appeared  in  evidence,  that  thefe  leafehold  eftates  were  in 
mortgage  to  Mr.  Echviri,  and  that  one  of  the  hves  dying,  rppli- 
Ication  was  made,  on  behalf  of  Mr,  Stiles  and  the  mortgagee,  to 
jthe  defendant  Sayer,  for  renewing  them,  by  addiiig  a  nev/  life 
jM:  lives  5  and  by  his  order  the  chapter  clerk  made  tv/o  fets 
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Eampton, 


C  475  ] 


No  intereft  can 
pafa  out  of  a 
corporate  body 
at  law  but  under 
the  commun 


of  leafes,  one  in  Mr.  Stlles^s  and  the  other  in  Mr,  Edivin^s  name^^ 
and  both  were  fealed  together  on  the  26th  of  Jtifie  1739;  and 
at  the  time  of  the  fealing,  the  chapter  clerk  obferved  to  the  deau 
and  two  of  the  canons,  that  he  thought  it  irregular  to  feal  two 
leafes  of  the  f<ime  premifles  to  different  perfons,  and  fwore  that 
he  afterwards  faw  the  two  leafes,  with  a  rafure  appearing  in  the 
date,  which  was  altered  and  made  to  bear  date  the  12th  of 
November  1 7 39,  inllead  of  the  26th  of  Junei  and  that  the 
leafes  with  this  rafure  were  in  the  hands  of  the  defendant  Sayer  ; 
and  afterwards,  in  Augiift  1740,  refealed  at  the  requeft  of  Mr. 
Sfiks's  agent,  he  being  diffatisfied  with  the  leafe  having 'been 
altered.  Do£lor  C/ark  the  dean  fvvore  he  apprehended  the  rea- 
fon,  inducing  the  defendant  Sayer  to  make  fuch  alteration,  might 
be  to  fecure  the  whole  fine  paid  on  the  renewal  of  fuch  leafe  to 
the  reft  of  the  chapter,  exclufive  of  the  plaintiff.  Mr.  Sliks  in 
his  examination  fwore,  that  about  the  17th  of  3fnyy  1739,  he 
gave  dire6lions  to  pay  the  dean  1050/.  as  a  fine  for  renewing 
the  leafes,  but  did  not  remember  it  ever  came  under  his  confi- 
deration  w^hen  orliow  the  dean  and  chapter  fhould  divide  the 
money,  but  that  he  could  not  but  look  on  it  as  a  depofit  in  tlieir 
hands,  for  which  he  was  to  have  nev/  leafes,  as  foon  as  things 
were  ripe  for  the  execution  and  delivery,  and  that  the  reafon  of 
his  dire(£ling  the  money  to  be  paid  fo  incautioufly,  was  owing  to 
the  preffing  inftances  of  the  defendant  Sayery  who  frequently  by 
letters  urged  him,  as  on  the  part  of  the  dean,  to  the  fpcedy  per- 
formance of  the  agreement,  or  elfe  that  the  dean  and  chapter 
would  not  think  themfelves  bound  to  ftand  to  it. 
Lord  Chancellor, 

The  general  quellion  is,  Whether  the  plaintiff,  as  a  canon 
Tefidentlary  of  the  church  of  Sar:/m,  is  intitled  to  a  lhare  of  the 
fine  of  1050  A  with  the  dean  and  other  canons  as  a  rtfidentiary 
cxlftmgy  and  having  a  right  at.  the  time. 

It  muft  be  admitted  to  be  the  general  rule,  that  where  a  leafe 
is  made  by  thefe  corporate  bodies  fealcd  under  the  common  feal 
(for  no  interefl  can  pafs  out  of  them  at  law,  but  under  tlie 
common  feal)  they  are  intitled  to  divide  the  money  arifing 
from  the  fine  in  equal  proportions  amongli  them  in  fome  cafes, 
and  in'  others,  the  dean  has  a  double  ihare  to  the  rell  of  the 
chapter. 

The  firfi:  queftion  is,  when  the  leafe  was  reallv  and  effe£i:ua!ly 
.made  in  law  to  Mr.  Stiles,  now  Sir  hrcmas  Eyles  Stiles^  tl:e  leffee. 

This  is  very  eafily  refolved  in  poiirt  of  law  :  to  be  fure  it  was 
not  a  fubftantial  effe^lual  leafe,  till  fealed  in  1740,  for  as  to  tlie 
fealing  in  1739,  the  day  before  the  plaintiff's  election,  it  is  ad- 
'    '       '  '  '  '     '  '  :he 


mitted  at  the  bar  that  was  invalid,  for  want  of  a  furrender  of 
old  leafes,  or  it  would  have  been  a  leafe  for  four  lives,  and 
within  the  difabiing  ftatutes  \  and  no  men  In  their  fenfes  would 
fet  their  feals  to  leafes  giving  a  yiglit  to  two  ilillerent  fetsof  perfons 
for  their  lives,  the  fame  day  :  Therefore  they  could  have  no  ap- 
prehenfion  they  had  made  an  eilcdunl  leafe,  and  binding  upon 
the  body  corporate. 

As 


in  the  Time  of  Lord  Chancellor  Habdwicke. 
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As  to  the  altering  the  date  from  the  26th  of  June  to  the  12th       Winne  v, 
November y  it  fliews  plainly  Mr.  5^;'^^  himfelf  did  not  appre-   ^  am^ton. 
hend  the  former  were  valid  leafes,  fo  that  they  were  ineifedual 
not  only  in  point  of  law,  but  even  in  the  apprehenfion  of  the 
parties  till  1 740,  when  Mr.  Stiles  the  leffee  found  out  the  ma- 
nagement againft  himfelf,  and  infilled  upon  an  effectual  leafe. 

If  it  was  not  a  fivbftantial  leafe  in  point  of  law,  confider  it 
next  on  the  fcot  of  equity. 

'  It  has  been  infilled,  on  the  part  of  the  defendants,  that  if  there 
was  fuch  an  agreement  in  Afay  and  Jime  1739,  as  bound  both 
parties  in  a  court  of  equity,  this  court,  though  executory,  will 
carry  it  into  execution,  and  therefore  is  to  be  confidered  as  final 
and  complete  from  that  time.  [  475  ] 

There  are  many  cafes  with  relation  to  private  perfons,  where  The  rule  as  to 
agreements  have  been  confidered  as  binding:,  and  the  court  will  ""y*"S  agree- 

o  .  ,  o'  ments  into  exe- 

carry  them  mto  execution,  but  will  not  hold  generally  as  to  cution  as  to  pri- 
agreements  made  with  aggregate  bodies.  vace  perfons. 

Then  the  queftion  will  be,  what  has  been  done  in  the  prefent  J^efjiy'a^slofgl 
.cafes  on  the  fide  of  the  plaintiff-,  it  is  called  a  depofit  only,  and  gregate  bodies, 
on  the  fide  of  the  defendants  a  payment,  and  that  the  body  cor- 
porate is  bound  by  it. 

Bodies  corporate,  efpeclally  ecclefinjlkal^  differ  extremely  from  Bodies  corporate, 
private  perfons :  I  do  not  give  any  opinion  on  the  cafe  I  am  going  fj^vicat^  dfffer^' 
to  put ;  but  fuppofe  a  body  corporate,  having  a  power,  make  an  extremely  from 
agreement  for  a  renewal,  and  the  fine  is  paid,  I  will  not  fay  the  private  perfons, 
court  v/ill  not  compel  them  to  execute  a  leafe,  notwithftanding  a 
new  member  is  introduced  amongfi:  them,  becaufe,  as  they  had 
a  power  over  the  legal  eflate,  they  had  a  power  over  the  equi- 
table;  but  then  there  will  be  a  great  difference  where  the  agree- 
ment for  the  central);  was  not  fixed  and  certain,  but  might  be 
varied,  for  here  was  a  queilion  between  themfelves  how  the 
con tr aft  v/as  to  be  made. 

Suppofe  there  is  an  enhancing  of  the  fine  on  the  delay  of  the 
tenant's  applying  to  renew,  that  will  not  alter  the  right  of  the 
new  member  as  to  his  proportionable  fliare  of  the  fine  :  I  will 
go  further  fi:ill ;  fuppofe  the  court  fhould  confider  an  agreement 
to  do  an  a£l:  by  a  dean  and  chapter  as  done,  where  the  dean  and 
chapter  have  full  power  over  the  revenues,  and  the  tenants  full 
povv'cr  to  renev/  their  eflates  held  of  them,  yet  it  will  prove  no- 
thing in  the  prefent  cafe,  for  that  will  bring  it  to  the  queilion, 
whether  this  was  fuch  an  agreement  as  they  were  bound  by. 

I  am  of  opinion  this  was  not  a  binding  agreement,  for  it  all 
depended  upon  the  will  of  Mr,  Edwin  the  mortgagee,  who  was 
2V0  party  to  the  agreeinent. 

Suppofe  a  dean  and  chapter  are  very  reafonable  in  the  fine 
they  demand,  and  any  accident  delays  the  leafe,  which  has  not 
at  ail  happened  from  the  fault  of  the  dean  and  chapter,  or  even 
from  the  tenant,  but  from  fome  particular  circumilances,  yet  if 
the  kale  is  not  completed  till  the  new  member  comes  in,  he 
^.lall  have  his'proportion. 

A  blank  was  left  for  the  lives  in  the  leafes  that  were  fealed 
Oil  the  26th  of  jiine^  and  the  dean  and  chapter  y/ere  not  obliged 

to 
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■^Ba^'ton  ^*     ^^^^V^  ^^v^s  ^^^^  ihould  be  named  afterwards^  and  Mr. 

AMPToh.     ^^^y^^  underftood  it  as  a  depofit  only,  becaufe  the  deaa 

and  chapter  might-,  if  they  pleafed,  difapprove  of  the  Hveso 
^§rJof    old       ^^efides  this,  here  was  Mr.  JSd-wm  in  the  cafe,  who  had  the 
deanlnd  rh^pter  ^^g^^  inter^ft,  and  a  right  to  be  confuited  as  to  the  farrender  of 
leafe,  refufes  to  the  old  leafe  ;  for  I  am  of  opinion,  if  he  had  refufed  to  furren- 
coirrotequity  ^  ^^^^^      equity  would  not  have  compelled  him,  as  he  was 

will  not  compel  an  incumbrancer,  for  he  might  have  obje6led  to  the  lives  pro- 
him,  for  he  may  pofed,  and  infilled  the  lives  in  being  v/ere  better,  or  obliged  the 

mhft  the  lives    ^         ^     t.  ^  "  i  r  i      i  ^   .  * 

in  being  are  bet-  tc^iant,  the  mortgagor,  to  have  propofed  other  lives,  or  redeem 
ter,orobiige  the  him  I  Indeed,  if  it  had  been  a  chattel  intereft,  and  leafe  for  |f( 
tenant,  the       ye^^-g  ^^ij   jj-  ^Quld  have  been  otherwife,  for  then,  upon  fur- 
mortgagor,  to  ,     .     ■'  '  ,        ^1-  ,  .  ^ 

propofe" others,   rendermg  the  old,  m  which  there  was  only  a  remamder  of  a 
or  redeehi  him5  term  to  come,  a  new  and  longer  term  would  have  been  granted,,  ,  l{ 
had'blin  acliat-  ^'^^'^^  ^^^^       advantage  to^the  mortgagee,  as  being  a  better  IL 

tel  intereft,  for  fccuritj. 

there  the  grant-      Jvlr.  Ediuin  did  Dot  furrendcr  the  leafes,  nor  were  any  orders 

lof  g^ertJrm'is  an  '^^^^  by  Mr.  oiUes  for  executing  new  leafes  till  November  17; 9  ; 

advantage  to  the  the  plaintiff  was  ele£^:ed  the  27th  of  June  before,  and  therefore 

r-iorrgagee.  intiticd  to  a  lliare  of  the  fine. 

[  *477  3  Accidents  might  have  happened  in  the  intermediate  time,  of 
deaths  in  the  corporate  body,  or  of  ceffion,  upon  their  being 
preferred,  which  might  have  made  a  majority  of  new  members 
in  that  cafe  it  would  have  been  abfurd,  that  a  minority  (liould 
have  infilled  the  agreement  was  binding,  and  ought  to  have 
been  carried  into  execution. 

By  a  letter  of  the  7th  of  AiiguJ}^  I739>  ^"i^ova  Sir  John  EyIeSy  H^h 
Mr.  Sti/es's  father,  to  the  defendant  Snyer,  it  appears,  that  it  was  ' 
owing  to  the  misfortune  of  the  mortgagees  refufing  to  furren- 
der,  the   affidr  was  not  finifiied  ;  Sir  John  Eyies  a6led  for  his 
fon,  and  therefore  this  imports  that  the  fon  underftood  the  pay- 
ment of  the  thoufand  guineas  to  be  as  a  depofit  only,  and  had  no 
apprehenfion  the  dean  and  chapter  intended  to  divide  it  till  the 
v/hole  contracl  was  performed    another  letter  to  Sayer  of  the  | 
31ft  of  Augujl  1739,  has  been  read,  importing  what  defendant  1 
calls  an  agreement,  was  not  binding,  but  requires  a  further  agree-* 
ment. 

Then  at  what  time  was  the  confent  of  the  lefiee,  that  the  dean 
and  chapter  fliould  divide  it  amongil  them  ?  certainly  not  till 
Augujl  1740,  and  feems  to  me  fo  plahi,  that  I  am  of  opinion  there 
was  no  agreement  that  could  bind  this  body  corporate  or  lefiee,  ^ 
till  after  the  furrender,  and  Mr.  Echv'in  the  mortgagee's  coming | 
in.  I 

Taking  it  then  either  in  law  or  equity,  it  is  a  clear  cafe,  that  1 1 
the  plaintiff  is  intitled  to  his  fliare  of  the  fine. 
Ifa  bod  cor  0       ^^"^^  ^'^^^-i  that  thefe  are  incerti  pi'oveiitus^  and  a  dean 

ra:'e  nia^e3°in°"  and  chapter  therefore  are  juilified  in  getting  them  as  foon  as 
agrtcn:(^nn  with  pofiible,  and  that  the  agreement  with  a  leffee,  and  payment  of  a 
Hm'^T-af'^'^         binds  the  body  corporate  5  and  if  a  body  corporate  makes  an?|  j^^^^ 
ihf!  money  is      agreement  with  a  perfon  to  grant  him  a  leafe,  and  the  money  is./ 

paid,  though  \ 
foipe  oftht:  members  of  that  b  .viy  were  wanting,  a  court  of  e<julty  vvill  carry  it  into  execution.  % 


paid 


A' 

afte 


Wools  li 
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laid,  I  will  not  fay  a  court  of  equity  would  not  carry  it  into  ^• 
xecution  ;  probably  it  v/ould,  though  fome  of  the  members  of  ^^^'"o^- 
hat  bociy  were  wanting. 
But  a  dean  and  chapter  ought  to  confider  themfclves  as  truf- 

A  dean  and 

ees  for  their  fucceflbrs,  and  not  fufFcr  any  immediate  advantage  chapter  ought 
o  themfelves  in  filling  up  vacant  lives,  to  bias  their  minds  in  ^^Zl^^^ 
aking  a  leffer  fine,  to  the  prejudice  of  the  fucccfuon.  vantage  to  hem- 

felve.s  in  filling 

up  vacant  lives,  to  bias  their  minds  in  taking  a  Icfs  fine,  to  the  prejudice  of  the  fuccefiion. 

They  have  a  trud  repofed  in  them  by  the  crown,  or  by  their  where  the  mat- 

ounder,  for  the  benefit  of  the  fuccefiion,  as  well  as  for  tliem-  anVco^-npiele,  a 

'elves,  and  they  ought  to  have  the  fuccefiion  principally  in  view,  court  of  equity 

md  though  where  the  matter  is  finlfhed  and  complete,  a  court  cannot  fee  it 

-  .  -.p,  ,  n-  r         aU'Je,  but  they 

:)t  equity  cannot  let  it  aiide,  yet  tney  would  not  icrani  to  iup~  ^ouid  not  ftratn 
:)ort  fuch  a  contracl.  to  fupport  fuch  a 

Upon  the  whole,  I  am  of  opinion  the  plalntlfF  is  intltled  to  a 
lecree  for  his  demand,  and  on  the  circumftances  of  the  cafe,  to 
Ills  cofis  from,  all  the  defendants  5  and  his  Lordfliin  decreed  ac- 
cordingly '^i). 

(i)  Beg,  Lib.  B.  1746.  fol.  235, 


April  85  1747*    Ex  parte  Strangeways,  Cafe  l6l» 

A  Bill  was  brought  by  Mr.  Strangevjays  again fc' his  wife,  (lie 
jr\  appeared  in  court  and  deGred  that  a  guardian  might  be 
affisjned  to  nut  in  an  anfv.^er  for  her. 
Lord  CnANCErLOR, 

Iain  of  opinioii,  that  the  hufband's  bringing  a  bili  againfl:  Ahnihana's 
her  is  admittinsr  her  to  be  a  feme  fole,  and  Ihe  m.uft  put  in  an  ^ringing  a  bill 
anlwer  as  inch  ;  and  ta:'i  rc  never  knev/  an  niiianee  01  appomt-  isadmirtlng  her 
jng  a  guardian  in  this  cafe  (i).  tobe^af.rn.- loie, 

and  file  n-juft  put 

^.  ^  in  her  anfv/cr  ai 

(1)      ule  Ex  parte  Hmfam,  ante  2  vol.  50.    il////'.  rLaJ'ngs^  95.  fuch. 


^^n7  8,  1747.    Ex  parte  Maire,  -    Cafe  1 52. 

r  479 1 

A Petition  was  preferred,  praying  that  an  infant,  the  heir  of  The  court  under 
a  mortgagee  in  fee,  who  v/as  like  wile  a  feme  coveri:,  tli- rt.it.  of 
mieht  convey  by  fine  under  the  ftatute  of  7  Ann,  c\  ig.  the  T  '^->'°'*' 

t^K^fx  •        •  1  m  (;er  an  mr.int  the 

Malter  reportmg  it  to  be  neceiiary.  l.  ii  of  a  ir.o  t- 

g  igec  in  fise,  and 

who  is  likevvlfe  a  feme  covert,  to  levy  a  iine  under  th°  general  words,  thatperfons  under  ^^cjhsllczjiz^ 
find  ajj'ure  ( I ) . 

Lord  Chancellor  faid,  this  queflion  came  before  Iiim  foon  after 
he  had  the  feals.  and  that  he  confulted  with  Lord  Chief  Baron 

(i)  So  Lomhc  V.  Lomhc^  Barnes  217.    p^iiic  Ex  parte  Joh^^f-m.  p'>fr,  5^;'). 

Ccmyns^ 
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'  Ex  Parte      Cornyns^  who  thought  the  court  might  order  an  infant  that  was  a. 

feme  covert  to  levy  a  fine    for  the  a£l  is  general,  that  all  perfons 
under  age  fhall  convey  and  affure  ;  and  that  as  a  feme  covert  of 
full  age  could  not  affure,  but  by  fine,  the  court  may  dire£l  an 
infant  to  convey  in  the  fame  manner  in  the  prefent  cafe.  Vide 
Lord  Chief  Baron  Corny  ns^s  Rep*  615. 
An  affidavit  of       In  the  prefent  cafe  there  was  only  an  affidavit  of  fervice  on 
fervice  on  the     the  hufbaiid,  which  his  Lordfhip  did  not  think  fufficient,  but  di- 
fufficient'hr^    refted  it  to  ftand  over  till  the  next  day,  that  counfel  might  con- 
mull  confcnt  by  fent  to  the  prayer  of  the  petition  for  the  liufband  ;  and  the  next 
counfd  to  the     ^j^y      made  an  order  according  to  the  prayer  of  the  petition. 

pvayerof  the  '  o  t     /  i- 

petition. 

Cafe  163.  -^/>n7  10,  1747.    Ex  parte  Little, 

This  court  can-  <  Petition  to  fuperfede  the  writ  of  excommunicato  capiendo  after 

X»he"L*™'  A  the  return  day  was  out. 

of  the  writ  of  Mr.  Torhe  for  the  petitioner,  cited  i  P.  Wms,  435,  ^he 

€xcoi?in:unicaTo^  j{_lf,g  ycrfus  Burravd^  where  the  court  inclined  to  think,  that 

for  the  King's'  '^^^^^  the  wHt  lias  been  iifued  out  of  this  court,  and  been  brought 

Bench  have  the  into  the  court  of  King's  Bench,  and  there  delivered  to  the  fiierifF, 

cognizance, for  j^^j.            actually  returned  into  the  Kind's  Bench,  this  court, 

they  can  cmnpel  J  }       .  r         r  i  n    •    ,  \ 

the  fheriffto      on  a  plam  error  appearing,  may  iuperlede  or  qualh  it  (i  j. 
return  it,  and        ]Vlr,  Wilbraham,  of  the  other  fide,  cited  The  King  verfus  Fow^ 
toVafm'kmuft  ^'''^  '^93-  where  it  xvas  held  by  the  court  of  King's  Bench, 

be  there.  that  H  perfon  in  cliftody,  by  a  writ  of  excommunicato  capiendo^ 

cannot  go  into  Chancery  for  a  fuperfedeas,  becaufe  the  writ  is  re- 
turnable in  the  King's  Ben^h,  and  they  may  quafn  the  writ,  or 
award  -i.  fuperfede  as  ^  as  they  are  judges  of  the  caufe,  and  have  it 
before  them. 

He  likewife  cited  The  ^uecn  verfus  The  Bifiop  of  St,  David^Sy 
Sa/L  2i)4,  wliere  the  fame  rule  is  down. 
Lord  Cpiancellor, 
[  480  ]  After  the  return  of  the  y/rit  of  excommunicato  capiendo  is  out, 

this  court  cannot,  on  a  petition  to  quafh  the  writ,  do  any  thing 
in  it,  as  they  have  no  authority,  for  the  court  of  King's  Bench 
have  the  cognizance  of  it,  and  they  can  compel  the  fherifF  to  re- 
turn it,  and  you  mull  apply  there  to  quafli  it. 
Ifthewriihad       if  the  vvrlt  had  iilued  in  the  vac;Uion,  and  had  not  been  yet 
iniied  in  the  v;i-  returnable  (for  it  muft  be  returned  on  one  of  the  return  days  in 
catjon,  nnd  not         term)  this  court  would  have  given  relief,  and  difcharced  the 
ihis.courc  would  pcvfon  ouc  ot  cuucdy. 
have  given  rc-         j^e  DCtition  was  dlfmifled. 

l»"r,  and  nil-  * 

charged  the  per-  . 

fon  out  of  cul-  (i)   Fide  Ba-r-hzv   y.  Collins,   l   P. /if^  436.  m  note. 

tocy. 
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Kn'ight  vtxius  Lord PUmouth^    April  10,  1747»  Cafe  164.  " 

APerfon  who  had  been  appointed  receiver  under  an  order  of  A  receiver  ap- 
this  court  of  Lord  PUmoutU^  eftate,  having  received  the  ,P"j,"rL^i  nSj" 
film  of  feven  hundred  pounds  and  upwards  in  rents,  did  not  make  good  a  lofs 
think  it  fafe  to  remit  the  money  to  London^  and  therefore  paid  it  ^^.'^'^^  "^t 
to  Win/more^  a  confiderable  tradefman  in  Worcejler^  and  took  f^^'i t^of  h[s\  i^^ 
bills  of  exchange  from  him  drawn  on  perfons  in  London  \  for  where  the 
Mr.  Winfmore  very  foon  after  becomes  a  bankrupt,  and  there  [^ntshe  hasm 

.   ^  ,  P  .  ^        .    n     1  hands  are 

was  an  application  to  the  court  fome  time  ago  againlt  the  large,  it  is  a  ne- 
receiver,  that  he  may  make  good  to  the  eftate  the  lofs  that  cefl'ary  prec  u- 
has  happened  ;  Lord  Chancellor  referred  it  to  a  Mafter  to  in-  b^biiis'tolL'! 
quire  into  the  fa6l,  and  to  ftate  it  ^vith  all  the  circumftances  to  don  rather  than 

Jhe  court.  infpecie. 

It  came  on  to-day   upon  the  Matter's  report,   and    upon  Where  a  receiver 
the  ftate  of  it,   as  certified  by  the  Mafter,  it  appeared  the  P^y  money  to 
receiver  did  it  only  for  the   greater  fafety,   as   it   was  a  takes biUs^for"^ 
large  fum  of  money  to  remit  in  fpecie,  and  that  he  had  no  no-  the  fum,  if  he 
tice  of  Winfmore^s  heir) g  in  declining  circumftances,  who,  till  was^n  credic  at 
a  week  before  he  broke,  had  as  great  credit  as  any  perfdn  in  he^fiiTfoon 
WorceJier»  aftrr,  1.  ihallnoc 

Upon  the  circumftances  of  the  cafe,  his  Lordftiip  faid,  it  ^fivf/^^ 
would  be  very  hard  to  oblige  the  receiver  to  make  good  a  lofs 
which  was  not  owing  to  any  default  of  his,  but  as  the  fum  was 
large,  it  was  a  neceffary  precaution  to  remit  it  by  bills,  rather 
than  in  fpecie,  and  at  the  time  the  money  was  paid  to  Winf^ 
more,  he  had  no  reafon  to  doubt  its  being  lodged  in  a  fafe 
hand,  and  therefore  indemnified  the  receiver  in  the  a6l  he  had 
done  (2).  ^  f  481  J 

But  faid,  at  the  fame  time,  he  would  not  lay  it  down  generally,  Butif  the  money 
that  the  court  will  indemnify  a  receiver  appointed  by  them,  if  it  hif  ^nfVd^ 
fhould  appear  he  had  been  guilty  of  any  fraud  or  collufion  in  a  fauit,and  placing 
tranfaclion  of  this  kind,  and  that  the  money  was  loft  by  his  ^^^^ 
wilful  default,  and  placing  it  in  what  he  knew  at  the  time  to  be  to"bra^n  impro^* 
an  improper  hand  ;  for  he  ftiould  then  be  of  opinion,  the  court,  per  hand,  the 
as  he  is  an  officer  appointed  by  them,  would  oblige  him  to  anfwer  ^^^^ 

^l^ir^    ru-  1^  a  receiver  to  an- 

the  ioiS  out  ot  his  own  pocket.  fwer  the  lofs  out 

of  hi  sown  pocket 

(1)  Beauchamp  v.  Sil'verlock,  2  Cha.  the  ballance  in  his  hands,  the  fum  of 
Rep,  9.  Horjley  v.  Chalojter,  ,2  Vef.  785/.  being  money,  which  at  prefent 
"5.  hx  parte  Belchier,  Amb.  Contra  cannot  be  had  out  of  the  eftate  of  the 
Rider  v.  Eickerjion^  5  Rac.  Ah.  401./)/.  1 2.  faid  Mr.  PHnfrnore.    Re^,  Lib.  A.  I746. 

(2)  His  LordOiip  ordered,  that  the  fol.  365. 
faid  receiver  ihould  be  allovved  out  of 

Vol.  IIL  Ff 
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Cafe  165. 


^/n7  II,  1747.         parte  Anttejieyi 


Lord  Chancellor, 

THERE  is  no  privilege  of  peerage  in  Ireland  In  Ac  cafe 
of  waile  ;  qtiare  as  to  England^ 


Cafe  1 65.,  Blount' wtxiws  Doughty ^Terefa  Maria  Blount i  and  Martha  Blount f 

and  others y  May  4,  1 747. 


The  court  will  • 
not  determine 
bonds  to  be  vo- 
luntary, if  they 
<io  not  exactly 
tally  with  the 
fum  given  for 
them ;  but  if 
the  contrail  was 
fairly  entered 
into  without  any 
circumftance  of 
fraud,  it  has  been 
held  to  be  made 
for  a  valuable 
c»nfideration. 


£482  ] 


T  IS  TE  R  Blomt,  the  plaintiff's  grandfather,  by  deed  of  the 
15th  of  May  1 7 10,  reciting  a  fettlement  wherein  was  con-^ 
tained  a  power  for  him  to  charge  the  manors,  ^c.  thereby  fet- 
tled, with  any  fum  not  exceeding  two  thoufand  pounds,  demifed 
to  Eri'glejield  and  Libb  \ht  manor  of  Maple-Durham^  ^r.  to  hold 
to  them,  their  executors,  ^c.  from  the  day  of  his  death  for 
ninety- nine  years ^  on  truft  to  raife  two  thoufand  pounds,  and  pay 
the  fame  to  the  defendants  Terefa  Maria  Blount,  and  Martha 
Blount,  the  plaintiff's  aunts,  as  an  addition  to  their  fortune,  in 
manner  following,  videlicet,  In  cafe  one  or  both  of  them  married, 
then  to  pay  to'  one  or  both  of  them  fo  marrying  one  thoufand 
pounds  a*-piece,  within  fix  months  after  their  marriage ;  and  if 
both  died  before  marriage,  then  to  fuch  perfon  as  at  the  death 
of  the  furvivor  fhould  be  intitled  to  the  inheritance  of  the 
premiffes. 

Li/ler  Blount  hy  his  will,  dated  the  J  5th  of  May  17 10,  "  gave 
the  defendants  Terefa  and  Martha  1500/.   a  piece,  to  be 

*^  raifed  out  of  his  perfonal  eftate,  (except  plate,  pi£lures, 

**  colle£lion  of  horns  and  houfhold  goods),  and  to  be  paid  to 

V  them  within  twelve  months  after  his  deceafe,  with  intereft  at 
five  per  cent,  from  his  death,  and  after  other  legacies  and  debts 

**  paid,  gave  the  refidue  of  his  perfonal  efhate  (except  as  afore- 
faid)  to  the  defendants  equally  between  them,  and  likeivife  by 
his  will  requefled  his  fon  Michael  Blount,  then  an  infant  about 
the  Qge  of  feventeein^',  that  when  he  married  he  would  give  defend' 
ants  one  thoufand  pounds  a-piece,  fx  months  after  they  fljould  be 
married,  and  likev/ife  gave  all  the  excepted  plate,  to 

"  Michael  Blount,h.Q  paying  for  the  fame  within  twelve  months 
after  his  marriage,  or  age  of  twenty-one,  one  thoufand  pounds 
to  thefe  defendants  as  an  addition  10  their  fortune,  and  made 

"  Henry  Mnglef  eld  and  Martha  Blount,  ddcnd^nt's  mother,  exe- 

"  cutors." 

Lifer  Blount  died  June  10,  1 7 1  o,  after  whofe  death  Michael 
Blount,  the  only  fon  and  heir  of  Li/ler,  by  a  recovery,  barred 
the  entail  in  his  father's  marriage  fettlement,  and  thereby  became 
intitled  to  an  ellate  in  fee  in  the  premiffes,  fubjedl  to  1000  L  " 

additional 
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additional  portion  fecured  by  the  deed  of  the  icth  of  May  Et.ountv* 
/    »  ^  '  Doughty. 

1710  (l). 

By  articles  of  agreement  of  the  roth  of  June  1714,  between 
Terefa  and  Martha  Blount  of  the  firft  part,  Michael  Blount  of 
the  fecond,  and  the  executors  of  Lijler  Blount's  will  of  the 
third,  reciting  the  will  as  above,  and  that  Michael  was  wil- 
ling  to  accept  the  plate,  pictures,  i^c,  at  the  value  of  one 
thoufand  pounds,  and  that  the  whole  amount  of  what  the 
defendants  Terefa  and  Martha  were  to  have  towards  their 

"  maintenance  whilft  they  continued  fingle,  would  nut  be  above 
931/.  8/.  9^/.  a-piece,  which  Was  conceived  to  be  too  little 
to  maintain  them  according  to  their  birth,  wfiich  being  added 

^  to  the  1000/.  a-piece  fecured  by  their  father's  fettlement,  would 
make  their  whole  fortunes,  in  cafe  they  married,  amount  to  but 
r93i  /.  8/.  9^.  each;  and  further  reciting  that  Michael  hav- 
injT  attained  his  a^e  of  twenty-one,  out  of  brotherly  love  and 

*^  afFe6lion,  was  refolved  to  augment  their  fortunes,  it  was  wit- 
nefled,  that  for  fettling  all  controverfies  between  the  parties, 

*^  and  fecurlng  to  the  defendants  a  competent  maintenance  while 
fingle,  and  portions  in  cafe  of  marriage ;  the  defendants 
covenanted  with  the  executors  of  Lijler  Blount,  that  it 
fliould  be  lawful  for  them  to  pay  the  money  which  re- 
mained  in  their  hands  of  Lijler's  perfonal  eftate  to  Mi- 
chaely   and  deliver  to  him  the  reft  of  the  perfonal  eftate 

"  undifpofed  of,  and  to  make  over  all  the  right  and  in- 

"  tereft  of  the  defendants  in  the  fame  for  his  ufe  and  benefit ; 
and  that  the  defendants  would  execute  to  the  executors  a 
general  releafe  of  all  their  demands  by  virtue  of  the  will ;  and, 
in  confequence  thereof,  Michael  Covenanted  with  the  defend- 
ants  Terefa  and  Martha,  that  he,  his  heirs,  executors,  or  ad- 

"  miniftrators  would,  upon  the  defendants  executing  fuch  re- 
leafs,  give  to  thefe  defendants  two  feveral  bonds  in  the  penalty 
of  4000/.  for  payment  of  1025  A  to  each  of  them,  their 

"  executors,  i^c,  on  the  25th  of  March  next  (ivhi;h  ivas  ac^ 
cordingly  paid  to  the  defendants)^  and  alfo  fifty  pounds  a  year  td 
each  of  them,  clear  of  taxes,  half-yearly,  fo  long  as  they  con- 
tinued  unmarried  ;  and  alfo  to  pay  to  the  defendants  refpcc* 


(i)  Michael  Blount^  by  his  marriage 
fetclement  in  1715,  conveys  part  of  thefe 
lands  to  the  ufe  of  himfeif  for  life,  re- 
mainder as  to  a  rent- charge  for  his  wife 
for  life,  remainder  to  his  firll  and  other 
fons,  Cs/c;  he  alfo  fettles  certain  other 
premifes  for  the  term  of  200  years,  re- 
mainder to  himfeif  in  fee.  The  trails  of 
the  term  were  in  the  firft  place  to  permit 
Michael  to  receive  the  rents  fo  long  as 
the  rent-charge  fhould  be  paid,  and  in 
default  of  payment  thereof  by  reafon  of 
the  charge  of  the  fuid  2000  /.  upon  the 


fettled  eftate,  then  for  the  pujpofe  of 
raifsng  fo  much  money  as  (hould  be  ne- 
cefTary  to  pay  what  Ihculd  be  found  due 
in  rcfpe£l  of  the  faid  charge  ;  to  the  intent 
that  the  pretn'iffes  charged  ^iih  the  faid  rent 
to  his  <ivife  might  he  df charged,  of  ihi 
faid  2000/,  Michael  Blount  covenants 
for  himfeif,  his  heirs ^  executors,  &c.  that 
he  would  pay  the  faid  2000/.  when  it 
fhould  become  payable  ;  and  by  his  will 
creates  a  term  of  looo  years  for  pay- 
ment of  fuch  of  his  debts,  for  which 
he  had  given  no  landed  fejurity. 


tively 


CASES  Argued  and  Deteremined 


Bloont  v.    cc  tlvely  the  furtlier  fum  of  looo  /.  within  fix  months  after  their 
Doughty.     ^  refpe6live  marriage,  over  and  above  the  looo  /.  fecured  to 
them  by  the  deed  of  the  15th  of  May  1710." 
Terefa  and  Martha  did  afterwards  give  a  releafe  to  the  exe^ 
cutors, 

[  483  ]  And  Michael  by  two  bonds  dated  the  7th  oi  May  I7i(5, 
bind  himfelf,  his  heirs,  ^r.  in  the  penalty  of  2C00  /.  condi- 
tioned to  pay  to  each  of  his  fifters  50  /.  a  year  without  deduction 
whilil  fmgle,  and  to  each  of  them,  their  executors,  l^c.  1000/. 
fix  months  after  their  refpeftive  marriages  (i). 

Michael  was  at  his  death  indebted  in  above  4000  /.  by  bond 
and  other  wife. 

The  bill  was  brought  by  the  fon  of  Michael^  that  the  2000  /. 
provided  for  'Terefa  and  Martha  Blount  may  be  raifed  out  of  the 
perfonal  and  real,  affets  of  Michael^  and  paid  purfuant  to  the 
trufts  of  the  deed  of  the  15th  of  May^  '7 10,  and  that  the  re- 
mainder of  the  ninety-nine  years  term  in  the  fcruft  eftate  might  be 
affigned  to  attend  the  inheritance. 

At  the  hearing  of  the  caufe  it  was  decreed,  that  it  be  re- 
ferred to  a  Mafter  to  take  an  account  of  the  perfonal  eftate  of 
Michael^  and  to  fummon  his  creditors,  and  to  ftate  the  feveral 
incumbrances  and  debts,  and  referved  the  confideration  as  to  the 
fatisfa6lion  of  the  feveral  debts  and  incumbrances,  till  after  the 
report. 

It  came  on  now  upon  the  Mader's  report,  by  which  it  ap- 
pears that  there  were  .a  great  number  of  bond  creditors  of  Michael 
Blount^  fubfequent  in  time  to  the  bonds  given  by  him  to  lerefa 
and  Martha  Blount » 

The  principal  queflion  was,  Whether  the  bonds  to  Terefa  and 
Martha  are  voluntary,  and  to  be  poftponed  to  juft  debts. 

Mr.  Solicitor  general  for  the  defendant  cited  Bell  verfus 
2  Lev*  70,  and  Newflead  verfus  Seaiky  February  20,  I737>  be- 
fore Lord  Hardwicke  (2},  and  the  cafe  of  DoBor  Toung  and  the 
trujiees  of  the  late  Duke  of  Wharton  andfome  of  his  bond  creditors alfo 
before  Lord  Hardwiche  (3). 
Lord  Chancellor, 

The  queftion  is,  V/hether  the  two  bonds  of  the  7  th  of  May 
1716,  from  Michael  Blount y  were  voluntary,  or  for  a  valuable 
confideration. 

If  to  be  confidcred  as  merely  voluntary  bonds,  then  they  are 
within  the  cafe  of  Jones  verfus  Powell^  before  Lord  Harcourt, 
Eqy  Cnf,  Ahr,  84.  and  ought  to  be  poRoned  to  all  debts  (4). 

If  for  a  valuable  confideration,  then  they  mud  be  allowed  to 
come  in  with  the  bond  creditors  of  Michael, 

I  am  of  opinion  they  are  not  mere  voluntary  bonds. 

(i)  Thefe  bonds  were  given  to  fecure        (2)  Ante  i  vol.  265.  S.  C. 
the  fumsof  1000/,  and  1000/.  purfuant        (3)  Ante  2  vol.  152.  S.  C. 
to  the  articles  of  Juine  17 14.  operand        (4)  Ramfden  v.  Jackfon,   ante  I  voL 
above  the  fum  of  2000/.  fecured  by  the  294. 
deed  of  the  i  5  th  Maj,  1 7 1 5 . 

It 


m  the  Time  of  Lord  Chancellor  Hardwickb# 


It  would  be  extremely  dangerous  for  the  court  to  determine  BtouNT  v.  • 
them  to  be  voluntary  j  if  they  are  not  adequate,  or  tally  ex-  Doughty. 
a6lly  with  the  fum  given  for  them,  the  court  has  not  meafured 
the  confideration  of  debts  of  this  kind  by  exaft  rules  of  propor- 
tion of  value,  nor  docs  it  require  that  the  confideration  fhould 
be  commenfurate  to  the  value  of  the  eftate  ;  but  if  fuch  a 
contra£l  was  fairely  entered  into  without  any  circumftance  of 
fraud,  then  it  has  been  held  as  made  for  a  valuable  confideration  : 
I  was  of  that  opinion  in  Newjlead  verfus  Searle^  and  in  Dodtor 
Tou7ig's  cafe. 

Here  was  a  requeft  likewife  by  the  father  of  Michael  to  Wkere  a  father 
make  good  the  father's  will,  and  if  a  bare  requeft  only,  would  makes  a  will, 
have  been  a  ftrong  circumftance  in  favour  of  the  defendants  •,  i"gVhVpardc^uI 
but  where  a  father  makes  a  will,  and  is  confidering  the  parti-  lars  of  his  eftate, 
culars  and  fituation  of  the  eftate,  and  gives  a  legacy  to  the  fon 
and  defires  he  will  do  an  a£l:  for  the  benefit  of  his  fifters,  this  he^wuldoanaa 
to  be  fure  does  amount  to  an  obligation  upon  the  fon  as  far  for  his  fifter's 
as  the  value  of  the  father's  eftate  extends ;  and  in  many  cafes  ^^^^ 
a  requeft  has  been  conftrued  to  amount  to  an  abfolute  devife  (i).  obligation  upon 

the  fon,  as  far 

as  the  value  of  the  father's  eftate  extends. 

If  the  fon  taking  a  benefit  from  the  father's  will,  promifes  to  Where  a  fon^ 
make  it  good,  this  may  be  a  valuable  confideration  for  a  bond  or  benefici- 

r    1        ^  y  1  .  1      r       1  1  11-  ally  by  a  father's 

lettlement,  and  would  not  be  fraudulent ;  and  this  was  a  very  win,  promifes 
ftrong  ingredient  in  the  cafe  of  Mr.  Thynn  of  Egham^  where  the  ^  make  it  good, 
court  decreed  againft  the  fon,  as  he  had  declared  that  he  would  valuabieconfidc- 
be  only  an  executor  in  truft  for  her  under  the  father's  will.  Eq,  ration  for  a 

Caf.  Abn  q8o.  I  Verm  296,  ''^"l'  and  would 

J  O  ^  not  be  fraudu- 

lent. 

It  has  been  obje£led  here,  that  the  fon  was  under  age  at  the 
time  of  the  will,  and  at  the  death  of  the  teftator. 

But  if,  after  coming  of  age,  he  thought  fit  to  renew  that  pro-  f^'^^^^^'^^g"^" 
mife,  the  promife  under  age  maybe  a  confideration  for  a  promife  Jonfid^rltionfor 
when  of  age,  and  has  been  fo  held  at  common  law  (2).  a  promife  whci^ 

But  I  go  further,  and,  even  abftrafted  from  this,  think  it  a  °^^S«» 
good  confideration:  The  fifter  took  a  bond  inftead  of  ready  mo- 
ney, for  they  were  intitled  to  have  received  above  450/.  a-piece, 
and  might  then  have  improved  that  fum,  in  the  funds,  and  in  this 
length  of  time  made  it  confiderable. 

No  body  can  tell  likewife  how  far  the  undertaking  of  the  bro- 
ther to  perform  the  promife  might  create  a  facility  in  the  fifters 
in  taking  the  account  of  Lifter  Blount's  eftate. 

They  were  alfo  intitled  on  the  delivery  of  a  fpeclfick  legacy 
^o  Michael,  to  a  farther  fum,  valued  by  the  teftator  at  a  thou- 
sand pounds. 

They  likewife  confented  the  refidue  fliould  be  paid  over  to    f  485  } 
Michml,  and  take  his  bond,  his  perfonal  fecurity  for  payment  of 
the  money. 

(i)  Vde  the  note     -Harding  ^^  (2)  Vide  Brocke  v.  Galky,  ante  2  vol. 

^nic  I  vol.  470.  ~  34.  Smitb  v.  Frenchj  ibid.  245. 

$•£3  This 


48J 


CASES  Argued  and  Detcrmmcd 


EtovKT  V,       This  was  a  confideration,  and  a  very  material  one;  it  was  a 
ouGHTT.     g^eat  prejudice  to  them  to  lofe  the  immediate  payment  of  the 
money,  and  as  great  an  advantage  to  Michael  to  have  it  in  his 
hands;  a  releafe  beiides  was  given  by  the  defendants  to  the  ex- 
ecutors of  Lijlcr  Blcunt* 

All  thefe  things  complicated  together  make  a  good  confide- 
ration, for  it  is  an  intire  contraft,  and  muft  be  taken  together; 
and  I  cannot  divide  it,  for  no  body  can  fay  the  lifters  would  have 
permitted  the  brother  to  retain  this  thoufand  pound,  unlefs  he 
had  agreed  to  perform  the  promife. 
Where  the  court     The  determination  I  fhall  make  will  not  be  liable  to  the  in- 
fees  aconfidera-  convenience  fuggcftcd  by  the  counfel  for  the  creditors;  for 
^i^tVITfew  to^   whenever  the  court  (hall  fee  a  confideration  is  made  up,  with  a 
dehaud  credi-    view  to  defraud  creditors,  the  court  will  lean  againft  it,  and 
jors,  they  will  reducc  it  to  what  is  juft  and  equitable :  But  there  is  no  fuch  in- 

reduce  itto  what         i-     x.  •  r  \  r 

IS  juft  and  e^ui-  gredient  m  the  prefent  cafe. 

tablo.  2  Lev,  70.  is  a  very  ftrsngcafe;  there  a  feme  covert  joins  in 

an  alienation  of  her  jointure,  and  had  another  made  the  fame 
day  without  precedent  articles  or  agreement ;  and  it  was  held  by 
Hale,  and  the  whole  court,  not  to  be  fraudulent  againft  pur- 
chafers. 

To  be  fure,  -syhere  there  is  any  fymptom  of  fraud,  and  done 
with  an  intention  to  cover  fomething  againft  creditors,  the  court 
will  not  fuffer  it  to  prevail  j  but  as  this  tr^nfadion  is  clear  of 
any  fuch  imputation,  I  am  of  opinion  the  two  ladies  Mrs. 
Terefa  and  Mrs.  Martha  Bloimt  are  to  be  confidered  as  bond 
creditors  for  a  valuable  confideration,  for  the  whole  fum  (1), 


(l)  His  lord  (hip  declared,  that  the 
plaintiff  is  not  entitled  to  any  fpeciiic 
lien  on  the  truft  of  the  faid  term  of  200 
years  created  by  the  faid  marritige  fettle- 
inent,  to  exonerate  the  faid  fettUd  ejiate 
from  its  proportion  of  the  charge  of  the 
faid  2000/.  created  by  the  faid  L'l/itr 
Blount',  but  he  is  entititled  to  come  in  as 
a  creditor,  by  virtae  of  covenant  con- 
tained ill  the  faid  fettlement  upon  the 


faid  trufi:  ellate  to  receive  a  fatisfaflion 
for  fo  much  of  the  faid  zcoo/.  and  in- 
tereft  as  fhouid  hefcundio  be  the  propor- 
tion to  be  borne  by  the  fettled  cllate:  and 
his  Icrdfhip  declared  that  the  faid  bonds 
of  the  y th  of  Mi/y  1716,  are  not  to  be 
confidered  as  voluntary  bonds,  but  as  bonds 
for  a  'valuable  conjickratlaru  Reg.  Lib.  A» 
1746.  fol.  614, 


Cafe  167.  EaJIer  terniy  May  6,  1747? 


Lord  Chancellor, 
If  adcfendantby  T  T  is  not  a  fufficicnt  inducement  to  the  court,  to  diffolve  an 
hisanfweradm.rs  I   inju^dion  for  flaying  wafte, '  that  the  defendant  in  his  an- 

he  has  dorc       Ay  ,     ,  ^     ^       .    *  n      r  ^      r^'       '  c 

wafte  before  the  Iv/er  Iwears,  he  iias  not  committed  any  watte  Imce  the  nling  or 
fiijng  of  a  b  Ji,  the  bill,  for  as  he  admits  that  he  has  done  wafte  before,  the 
he'' h!'t  cornrnr-^  court  Will  prcfume  he  may  do  further  wafte :  the  injundtipn 
ted  none  fiiice,   therefore  muft  bc  coiitinucd  ( I ), 

yet  that  is  not 

fufficieut  to  induce  the  court  to  dlGblve  the  injunftion. 


(0  f^id£  Gihfon  v.  ^juiih  ante  2  vol.  182.    Robin/on  V.  LiiioHj  ante  209.  note. 

Where 


in  the  Time  of  Lord  Chancellor  Hardv/icke, 


486 


Where  acaufe  is  abated  by  the  death  of  a  defendant,  the  plain-  A  plaintiff  on 
tiff  is  not, obliged  to  bring  a  bill  of  revivor,  but  may  file  a  new  defendanVis  not 
bill,  becaufe  the  plaintiff  may  think  perhaps,  that  he  can  make  a  obliged  to  bring 
better  cafe  than  by  the  firfl  bill.    Vide  i  Vern.  467  (i).  where  f  bill  of  revivor, 

x-L-        1    •    1  -J    I  *t   ^  I    y  bat  may  file  a 

this  rule  is  laid  down.  _new  bill 


(1)  Sj^encer  v.  ff^ray.  B.C. 
Ridoiit  verfus  Pahiy  May  9,  1 747. 


Cafe  168. 


**  J^^^^^^^^  ^^'^^i  the  plaintiff  Elizabeth's  firft  hulband,  made  S.C.  1^ 
his  will  on  the  fourth  day  of  Avguft  1733,  and  after  f'  u  '^' 


Vef.  10. 

in  the 

«*  therein  reciting,  that  he  had  already  fettled  the  moiety  of  his  ofhiswiii,  Vy", 
"  farm,  and.  lands  in  Ovingdt'am^in  jointure  on  [l/je  complainant)  -^^  '^'^^> 

his  then  wife,  and  that  in  cafe  he  (hould  die  /:e  thought  that  not  mainder^of  rny* 
fitficient  for  her  to  live  hofpitably  upon,  did  by  his  will  give  to  goods,  chattels 
"  the  plaintiff  Elizabeth  one  moiety  of  the  other  half  part,  not  gl^^./^'^^''"^^ 
fettled  on  jointure  to  her,  for  life,  and  alfo  gave  to  her  all  ^-with'myKeaT 
his  manfion-houfe  with  the  out-houfes,         wherein  he  then  e/^^^'>  noc herein 
««  dwelt  in  Leivesy  and  alfo  a  fmall  parcel  of  BroMand  in  Leaves,  ^^'^'^^^^''''^'^i^ 

'  ^  '  give  to  my  wite, 

.  ^  ^  whom  I  appoint 

•ole  executrix."  The  words,  together  'with  my  real  ejlate  (i),  ^v'tll  carry  the  land  and  Inheritance^ 
jiQtTvitbjianding  thty  are  accompanied  with  the  ivords,  goodi,  chattels,  and  perjonal  ejlate. 


( I )  The  word  ejlate  in  a  will,  generally 
fpeaking,  not  only  paffss  the  land?,  but 
the  teilaeor's  interejl  in  thofe  lands.  Thus 
2  devife  cf  an  elLace  in  or  at  j?,  or  a  ge- 
neral devife  of  all  the  teftator's  real  ef- 
tate,  will  carry  fec  fa::pk  ;  if  he  has 
fo  great  an  intereft  therein.  C'o<V  v.  Ranv- 
liit/hn^  I  Salk.  234.  Bridgwater  v,  Boho?iy 
ibid.  236,  Murry  v.  IVije^  2  P^srn.  564. 
Prec.  C^a.  264.  Barry  v.  Edg-xvorth,  2  P. 
W.  52  V  Tanner  v.  Morfe,  Ca.  temp.  Talb, 
284.  Tuffiial  V.  Page^  ante  2  vol.  38.  Ri- 
dout  v.  Pain^  fupra.  Gcocl'^vin  v.  Gcod- 
ivin,  I  Fef  228.  Bniiis  v.  Gale,  xVef. 
Macaree  v.  Tail,  Amb,  I  8  I .  BdJfaft  v. 
Marten,  I  Ter^n  Rep.  411.  Tho'  the  in- 
troductory words  of  a  will,  "  as  to  all  my 
"  wordly  eftate,"  kc,  is  a  ftrong  circum- 
(lance  conneded  with  other  words  to  ex- 
plain a  leflator's  intention  of  enlarging  a 
particular  eitate,  or  paffmg  the  fee,  in 
cafes  where  he  has  not  ufed  words  of 
limitation  or  the  word  eftate  as  applied 
dire^ly  to  that  particular  devife,  yet  fuch 
introuudory  words  will  x\q^  alone  be  fuf- 
fcienc.  Denn  v.  Gajkin.,  Coivp.  657.  660., 
Love  acres  v.  Blight,  ibid.  356.  Right  v. 
RiiJJell,  Doitgl.  -jTfl.  cited  Roe  v.  Botdtoji^ 
ibid,  cited  Right  v.  Sldebothamy  ibid.  730. 
Progmortm    v.    Wright,    3    Wilf.  414. 

V.  Stoeker,  5    Term  Rep.  13. 


Goodrizht 


But  where  the  introductory  words  are 
evidently  conneded  with  the  fubfequeot 
devife,  or  where  circumltances  Ihew  the 
tellator's  intention,  that  the  word  eftate 
in  the  introduction  of  the  will  fhouid  ap» 
ply  to  the  fubfequent  particular  or  gene- 
ral devife,  there  the  introdudory  claufe 
ftiall  enlarge  the  particular  ^^x\q.  Ihbetfon 
V.  Beckzvith  Ca.  Temp.  Talb  i  .  Hooan 
v.  Jackjon,  Conxp.  299.  Lo-^tacres  v. 
Blight,  ibid.  3,2,  Flope  v.  Bro^-vjn^i  Burr, 
2  68,  Gray  [on  v.  Atknij'on,  \  Wdj'-  333. 
Frogmcrton  V.  HvUiday,  3  Burr.  \tii.  So 
tho'  the  word  ejiate  includes  both  real 
and  perjonal  property  '  {Beach  roft  v. 
Beachcrof\\  2  Vern.  690.  Grnyl'on  v.  Atkiti" 
Jon,  I  Wds.  333.  Roe.  V.  Ha-vw,  5  Burr, 
2638.  Fletcher  v.  Smiton,  2  -f'erm  Rep, 
656.  Tdlty  V.  Simtfm,  659.  in  note.  Rocv, 
Airs,  4  Term  Rep.  605.)  yet  if  that  word  is 
joined  to  or  conneded  with  other  words, 
which  Ihew  the  tellator's  intention,  that 
he  meant  it  merely  applicable  iq  perfjnal 
property,  then  the  court,  notwiihilandino- 
the  introdudory  words,  will  decree  aa 
intelUcy  in  favour  of  the  heirs  at  law. 
Wilkinjon  V.  Merryland,  Cro.  Car.  4^7^ 
449.  Time^jjellv.  Perkitu,  ante  2  vol.  102. 
Gra^Jon  V.  Atkinjouy  \  Wilj\  334..  RalUs 
V.  Gale^    2  Fef.  51. 


F  f 


for 


486  CASES  Argued  and  Dctermlnecf 

RiDouTv.    «<  for  Ker  life,  and  did  by  his  will  give  to  his  fifter  yl/^ry  Paifi 
i'AjN.       4t  (now  Mary  Jones)  the  other  moiety  of  the  unfettled  moiety 
'u.96'*a>ew  *•  of  Ovingdeane^  and  after  the  death  of  the  furvivor  of  Eliza' 

(fOLf  f  tA  /If  •     "  heth  and  Mary  to  truftees,  to  the  ufe  of  his  brother  Robert 
*'  Pain  for  life,  with  remainder  to  the  heir  male  of  ihe  body  of 
**  Robert^  remainder  to  Thomas  Pain,  remainder  to  the  heirs 
*'  male  of  his  body,  remainder  to  the  teftator^s  own  right  heirs  : 
*'  he  likewife  ga\e  the  manor  of  Gravely  farm,  and  Wildgoofe 
*'  land,  parcel  of  the  fame,  to  Robert  and  his  heirs,  charged 
"  with  legacies  \  he  further  gave  to  Robert  Pain,  the  reputed 
*'  manor  of  Redhall,  Redhall  farm,  and  new  farm^  parcel  of  Red- 
*'  hally  and  the  heirs  male  of  his  body,  and  a  farm  called  Bur^ 
fall  in  Surrey  to  his  lifter  Mary  and  her  heirs,  and  two  farms 
**  in  Hanney  and  Laiighton  in  Sujfex,   to  his  brother  Thomas 
Pain  and  his  heirs  male  ;  and  for  want  of  heirs  male  of  either 
Robert  or  Thomas,  then  he  gives  the  laft  mentioned  premiffes 
in  truft  for  his  own  right  heirs,  and  all  the  ref,  refdue  and  re- 
mainder  of  his  goods,  chattels,  afid  perfonal  efate^  together  with 
his  real  efate,  ?2ot  herein  before  devifed,  he  gives  to  the  plaintiff 
Elizabeth,  whom  he  appointed  file  executrix  " 
The  teftator  died  on  the  17th  of  January   1733,  without 
making  any  other  devife  or  difpofition  of  his  real  eilate,  and  at 
the  time  of  his  death  was  feifed  of  the  advowfon  of  Ovingdean^ 
and  the  fourth  part  of  a  wharf  called  Sabs-Key  in  London,  which 
eftates  are  not  mentioned  in  the  will,  nor  devifed  fpecifically  to 
^  any  pcrfon. 

The  teftator  not  leaving  perfonal  aflets  behind  him  fufficient 
for  payment  of  his  debts,  and  feveral  difputes  arifing  between 
the  plainciff"  Elizabeth,  and  Robert,  Thomas,  and  Mary  Pain^ 
C  487  ]  touching  the  will  and  the  real  and  perfonal  eftate  of  the  teftator^ 
the  plaintiff  Elizabeth  and  the  defendants  agreed  to  refer  all  mat- 
ters in  difference  to  the  determination  of  Mr.  Nswdigate  and  Mr. 
Staples,  and  the  plaintiff  and  the  defendants  did,  by  feveral  bonds 
dated  the  6th  of  Ju7ie  1*^35,  bind  themfelves  in  the  fum  of  one 
thoufand  pounds  each,  to  abide  the  award  of  Mr.  Newdigate  and 
Mr.  Staples, 

In  purfuance  of  the  fubmiffion,  the  arbitrators  made  theif 
award  on  the  17th  of  October  I735>  and  reciting  that  the  perfon- 
al eftate  of  the  teftator  fell  ftiort  five  hundred  and  ten  pounds  fix 
fhillings  and  fixpence  10  pay  his  debts,  awarded  the  deficient 
•  fum  to  be  paid  by  the  plaintiff  and  the  defendants  in  proportion 

to  the  value  of  their  feveral  freehold  eftates,  which  came  refpec- 
tively  to  them  on  the  telb.tor's  death,  either  by  defcent  or  de- 
vife j  and  did further  award  with  the  like  conjcnt  of  all  parties,  that 
one  or  more  fine  or  fines,  recovery  or  recoveries,  fhould  be  levied  and 
fi'.'ffered  of  the  whole  efate  of  Richard  Fain  the  tefiator,  as  fioon  as  coti' 
leniently  might  be ;  and  that  all  or  any  of  the  p^jrties  Ihould  join 
in  the  lame,  as  counfel  fhould  dire6l,  and  that  a  deed  To  lead  the 
tfes  thereof  be  executed  by  fuch  parties,  to  confirm  the 

faid  eftates  in  the  fame  manner  as  tlie  fame  were  given  by  the 
will  of  Richard  Fain,  at  the  proportionable  expence  of  the 
parties. 

Bv 
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iBy  leafe  and  releafe  of  the  19th  and  20th  of  May  1737,  re-  Ridoutv. 
fiting  the  will,  the  dilFcrences  between  the  parties,  the  arbitra-  Paik. 
:ion  bonds  and  the  award,  it  is  by  the  faid  indenture  witnefled, 
:hat  for  the  better  performing  the  award,  and  effedling  the  pur- 
pofes  fubmitted  thereto  by  the  faid  parties,  and  in  confideration 
3f  five  IhiUings  a-piece  paid  by  Nathaniel  Trayton  to  the  plaintiff 
Elizabeth^  and  Robert^  Thomas^  and  Mary  Pain^  -hey  did  grant 
md  releafe  to  Trayton  and  his  heirs,  all  the  eftates  before  men- 
:ioned,  of  which  Richard  Pain^  Efq;  died  feifed,  or  poflefled  of, 
:o  hold  to  the  faid  Trayton  and  his  heirs,  to  the  intent  that  he 
might  become  tenant  of  the  freehold  of  the  premilTes,  fo  that 
:hre."  ox  more  recoveries  might  be  had  againft  him,  for  barring  all 
states  tail  aud  remainders  in  the  fiiid  premilTes,  that  the  fame 
oiight  be  conveyed  according  to  the  intent  and  will  of  the 
ieltator,  and  declared  the  ufes  thereof  as  follows  videlicet,  as 
to  the  manor  of  Ovingdean.  advoiufon  of  the  fame  parijij  church  of 
Ovingdean^  and  as  to  the  divellitig-houie  'wherein  the  plaifitiff^  Eliza-^ 
heth  then  lived,  and  the  parcel  of  Brooklandy  ahd  the  undevidid  fourth 
if  Sabs-Key,  to  the  ufe  of  Elizabeth  for  her  life,  and  after  her  de- 
:eafe  to  a  truftee,  in  trufh  for  Robert  Pain  during  his  life,  with 
imitations  to  his  iffiie  male,  and  feveral  remaniders  over,  lemain- 
ier  to  the  teftator's  right  heirs. 

The  plaintiff  executed  thefe  deeds,  upon  an  apprehenfion  that 
the  ufes  therein  were  agreeable  to  the  will,  bei.ig  fo  iaformed 
3y  Robert,  Thomas,  and  Mary  Pain,  and  their  attornicj,  and  in 
purfuance  of  thefe  deeds  in  Michaelmas  term  1 1  (jeo.  2.  recove-  [  4^^  J, 
ries  were  fuffered  of  the  faid  premiffes ;  on  the  29th  of  May^ 
17  39,  the  plaintiff  intermarried  with  Mr.  Ridout,  and  they  in- 
fift  that  Elizabeth  is  well  intitled  to  the  fee-limple  of  the  manor 
Df  Ovingdean,  and  alfo  to  the  re£lory  of  the  parifh  of  Ovingdean^ 
which  are  not  mentioned  in  the  will,  and  alfo  of  the  dwelling- 
[loufe  in  Lewes,  and  to  Brookland^  and  to  the  undivided  fourth  of 
^aFs  Key,  and  have  brought  their  bill  to  have  the  benefit  of  the 
will  and  award,  and  that  the  eftates  claimed  by  them  may  be  con- 
veyed to  thenl  and  the  heirs  of  Elizabeth  for  ever. 

The  defendants  infift,  that  the  ufes  in  the  releafe  declared  are 
agreeable  to  the  exprefs  w^ords  of  the  will,  and  that  the  phuntitT 
by  the  will  of  her  late  hufband  is  intitled  to  a  moietv  of  the  other 
lialf  part  of  Ovi?igdean^  not  fettled  in  jointure,  to  the  manfion- 
poufe  in  Lewes,  and  to  the  BroGkland,for  her  life  only,  by  the  ex- 
prefs words  ot  the  will ;  and  as  to  all  the  refidue  of  his  real  eftate, 
not  particular" y  mentioned  therein,  they  apprehend  that  he  only 
Intended  her  an  eftate  for  life,  becaufe  he  declared  the  reafon  of  his 
making  fuch  farther  provifion  for  her  was  that  he  ihought  fiich  join- 
ture not  fitfficient for  her  to  live  hofpitably  upon,  and  thai;  was  his  on- 
ly intention  of  devifing  her  any  part  of  his  real  eflate. 

Mr.  Attorney  Getieral  for  the  plaintiff  infiiled,  the  refiduary 
words  pafs  the  efcates  in  reverfion  as  well  as  poffeffion,  and  that 
the  whole  interefb  of  the  teftator  in  his  feveral  eftates  not  before 
difpbfed  of  pafs  to  the  wdfe. 

Suppofe  a  man  gives  an  eftate  to  A,  for  life,  and  afterwards 
fays,  i  give  all  my  teal  eilate  to  A.  that  this  -^A-ouid  pafs  the  re- 
verfion. 
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RiDouT  V.     verfion,  becaufe  at  the  time  of  the  devife  for  life  the  teftatorhadl 
the  reverfion  in  him,  and  therefore  fomething  flill  remaining 
u  nmit  pafs  by  the  latter  words,  a//  my  real  ejaie,  which  was  the 

^  reverfion. 

He  cited  the  cafe  of  Sir  Lctton  Stroude  verfus  Rujjel^  2  Vern, 
62  J.  to  fhew  that  the  words,  latids,  tenements  and  hereditaments^ 
have  been  held  fufTicienc  to  pafs  the  fee  in  a  devife  ;  and  to  the 
ianie  purpofe  Beachcroft  verfus  Beaihcrofty  2  Vern,  690.  and  Cooh 
vcrlus  Gerrard,   I  Lev,  2  12. 

Mr.  Brown  of  the  fame  fide  cited  no  cafes  upon  the  general 
doftrine,  becaufe  fo  well  eftabhftied,  but  only  thofe  that  bear  a 
rcfcmblance  to  the  particular  wording  of  the  will,  viz,  Hopewell 
verfus  AcJilandy  in  Salk,  239.  and  in  Lord  Ch»  B.  Comyns  164.  and 
Scott  verfus  Jlberry^  Lord  Ch.  B.  Comyns  337,  and  Hyley  yQx{\x^ 
I-Iyley,  3  Mod.  228. 
[  4^P  3  Solicitor  General  for  the  defendants  faid,  whether  Ell- 

zaheih  is  intided  to  an  eftate  for  life  only,  depends  on  two  quef- 
tions  : 

Firft,  on  the  general  conftruflion  of  the  will,  and  whether  the 
words,  together  uith  my  real  ejlatey  are  to  be  conftrued  to 
extend  to  the  whole  fpecies  of  real  property  he  had,  or  to  that  he 
had  not  before  mentioned  in  his  will,  ' 

There  is  a  difference  between  a  general  fubftitutlon  of  real 
•  and  perfonal  eftate  \  for  if  a  man  gives  a  perfonal  thing  to  A* 

he  gives  it  him  for  ever,  without  any  neceffity  for  a  limitation,  or 
qualification  of  what  eftate  :  but  in  real^  the.  word  tjlate  either 
fi.;]iifie3  the  intereft  a  man  has  in  the  eftate,  or  only  the  thing, 
the  iafid^  and  infifted  that  in  the  prefent  cafe  it  means  only  the 
thing,  and  the  teflator  did  not  intend  to  give  his  intereft  in  it  like-: 
wiie. 

He  cited  W-'^right  verfus  Home  in  the  Common  Pleas  in  the 
time  of  Lord  Chief  Juftice  Eyres,  Hil.  1724.     l  Alod.  Caf,  in 
Law  and  Eq,  22 1 .  where  it  was  held,  the  refiduary  words  did  not) 
pafs  the  eftate,  but  it  defcended  to  the  heir  j  he  cited  likewife 
Murlteaul  and  Twifdin,  Eq.  Caf.  Ahr,  211.  -5^^ 

He  argued,  that  the  teftator  would  not  have  given  the  plainriiT|jjjj,^| 
an  exprefs  eftate  for  life,  for  an  increafe  of  maintenance  if  hcl  '^^ 
intended  to  have  added  the  fee  afterwards. 

In  Hopewell  verfus  Acilandy  and  Scott  verfus  Alberry,  the 
court,  he  faid,  went  upon  the  intention,  and  not  upon  the 
word  ejlate^  nor  in  cither  of  them  is  there  any  limitation  of  what 
eftate,  fo  that  probably  the  perfons  who  determined  them, 
thought  real  ellate  would  pafs  as  well  as  perfonal,  without  li 
miting  for  what  eftate  :  in  the  prefent  cafe  are  only  the  vi-ords; 
real  ifiale,  but  not  the  words,  as  in  thofe  cafes,  of  whatfoevtr  J^T^ 
and  whercfoever. 

The  fecond  qucftion  is,  If  the  plaintlfls  are  intirled  to  any^ 
relief  after  the  award:  the  teftator  died  in   1733,  the  differ jJ^ 
cnces  were  referred  to  arbitrators  in  Jimc,  1735,  all  the  partie^ 
were  apprifed  of  the  will,  and  of  the  doubt  in  the  will,  and  ' 
ngrced  lliat  the  arbitrators  ftiould  deterjxjine  this  difpute  among 
the  reft,  a!ui  they  have  av/urded  it  to  be  only  an  eftate  for  life  in 

the 
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le  wife;  and  if  perfons  do  not  chufe  to  go  into  a  court  of  juf-    Ru>out  t, 
ce,  but  to  refer  it  to  private  perfons,  they  are  equally  bound  -P^**** 
\f  their  decifions,  as  if  determined  in  law  or  equity. 
The  perfon  who  drew  the  deed  to  lead  the  ufes  was  Eliza^ 
'th's  counfel,  fo  that  there  is  no  pretence  of  fraud  and  impofi- 
on ;  and  thereFore  the  court  will  not  fet  the  v/hole  at  fea  again, 
pon  no  other  fug^'^eftion,  but  the  miftake  of  the  arbitrators  as 
)  the  conllru£lio]i  iti  the  law  of  the  v/iil. 

Fie  cited  for  this  purpofe  the  cafe  of  Anglefea  verfas  Alglefea  [  49O  ] 
I  Ireland^  and  which  by  appeal  came  before  the  Houfe  of  Lords 
sre  upon  this  point,  Whether,  as  Lord  Anglefea  had  fubmitted 
>  arbitration  merely  on  x  mifappreherifion,  as  irnagining  Charles 
^miejley  hud  no  interetl  under  feveral  wills  and  codicils,  Ihould 
I  bound  by  the  fubmiffion  ;  and  the  Houfe  of  Lords  determined 
le  agreemenc  to  be  t^indiug  on  Lird  Anglefea. 
Mr.  Attorney  General  in  reply  faid  :  The  devife  to  Elizabeth 
the  firft  part  of  the  will  was  intended  for  a  maintenance,  and 
le  latter  as  a  gtft ;  and  why  is  (he  not  intitied  to  a  bounty  from 
le  teliator,  as  well  as  any  other  devifee. 

The  couufel  for  the  defendants  argue,  that  where  a  teftator 
as  given  an  exprefs  eftate  for  life,  it  lhali  not  be  conftrued  the- 
ftator  meant  by  other  v/ords  to  give  a  greater  eftate ;  but  this 
'gument  muit  be  confined  to  thoie  cafes  where  ic  has  been  deter- 
lined  that  an  e:q)refs  devife  for  life  (liall  not,  by  implication 
;  enlarged  into  a  greater  eftate  ;  but  this  does  not  prevent  a 
Itator,  notwithil.mdiiig  he  has  in  the  former  part  of  a  will  given 
aly  an  eftate  for  life,  from  giving  afterwards  a  larger  eftate  by 
(iprefs  words. 

As  to  Mr.  Solicitor  General's  fecond  point,  that  the  parties 
•e  bound  by  the  award,  it  would  be  deftroyi ng  one  principal 
lie  in  equiiy,  that  the  court  ought  to  relieve  againft  miftakes. 
To  day  the  caufe  was  in  the  paper  as  ftanding  for  judment. 
LcvRD  Chancellor, 

I  did  not  dire£c  it  to  ftand  over  from  any  doubt  in  my  mind, 
to  the  points  made  in  the  caufe,  but  that  I  might  h^ve  time 
nly  to  fettle  what  the  decree  fliould  be. 

He  then  Jlated  the  luilly  and  the  feveral  devife s  and  limitations  of 
?e  tejiator^s  real  ejlates^  a?id  faidy  1  rnention  ihefe  particularly^  he- 
lufe  I  think  the  dijlrihution  of  the  feveral  parts  of  the  ejlate  are  nia- 
rial  upon  the  confiruEiioJi  of  this  luill 

The  teftator  died  foon  after  the  making  of  it,  and  controver- 
es  arifmg  between  the  plaintiff  Elizabeth^  the  v»ddov/  of  the  tef- 
'iitor,  and  his  heir  at  law,  and  the  reft  of  the  defendants,  they 
reed  to  refer  all  matters  in  difterence  to  arbitrators,  ivho  avjard- 
l  that  recoveries  foonld  he  fuffered  of  the  luhole  efate  of  Richard 
Wm,  and  a  deed  to  lead  the  ufes  thereof  fjould  be  executed  by  all  the 
jrties,  to  confrm  the  efiates  in  the  fame  manner  as  they  were  given 
the  ivill. 

There  is  nothing  particular  that  binds  down  the  parties  in  the    r  ^^gi  j 
w^i'dy  becaufe  the  ufes  it  directs  are  relative  to  the  will. 
The  parties  figned  their  confent  to  this  award. 

2  And 
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RiDouT  r*  And  by  deed  to  lead  the  ufes,  bearing  date  the  2oth  of  Mm^ 
P-AiK,  I  y,  the  plaintiff  Elizabeth  and  the  defendants  releafe  to  Nathaniel 
Trayton  all  the  eftates  comprifed  in  the  will,  to  make  him  tenant 
to  the  praecipe^  for  fuffering  recoveries  to  bar  the  eftate-tail  in 
the  premilfes,  that  the  fame  might  he  conveyed  and  ajfured  according 
to  the  intent  of  the  luill  of  the  tefiafor. 

It  is  to  be  relieved  againft  this  fettlement  that  the  bill  is 
brought,  and  the  particular  complaint  is,  that  there  are  four  par- 
cels limited  (by  the  deed  to  lead  the  ufes)  to  Elizaheth  for  her  lift 
mly^  contrary  to  the  will  of  the  teftator,  and  intention  of  the  par- 
ties 5  the  firft  two  parcels  are  not  mentioned  in  the'  will,  ^aVs* 
Key,  and  the  advoivfon  of  Ovingdean  j  the  fecond  two  parcels  are 
devifed  to  Elizabeth  under  the  will,  videlicet,  the  houfe  in  Letvei 
and  Brookland,  in  all  which  fbe  claims  the  feefimple. 
The  queftion  is,  Whether  (he  is  intitled  to  the  inheritance.  " 

This  depends  in  the  firll  place  on  what  is  the  true  conflruc- 
tion  of  the  will,  and  what  eftate  fhe  took  under  it. 

And  in  the  fecond  place,  if  the  conftrudion  be  with  her,  then 
whether  the  agreemejiiy  and  the  award,  and  the  fuhfequent  deed, 
have  altered  the  cafe,  and  created  a  bar  to  the  equity  that  is  fet 
up  by  the  bill. 

The  firft  queftion  divides  itfelf  into  two  fubordinate  quef- 
tions  ;  ift,  As  to  the  parcels  not  taken  notice  of  by  the  wil]  j 
and  2dly,  As  to  thofe  who  devifed  by  the  will,  whether  the  in- 
heritance of  thefe  four  purceh  palTed  by  the  v/ords  in  the  refidiaar^ 
claufe. 

As  to  the  firft,  it  is  very  plain  that  the  inheritance  paffed> 
and  will  not  admit  of  a  doubt. 

Lord  Hdrdivicke  then  read  the  words  bf  the  refiduary  claufe 
There  can  be  no  queftion  but  the  words,  together  with  the-  re\ 
kjlaie,  will  carry  the  land  and  inheritance,  notwithftanding  th^""'! 
are  accompanied  with  the  other  words  goods,  chattels,  iE^c,  fi 
though  there  are  cafes  where  it  has  been  doubted,  whether  tli 
word  eft.ate  joined  to  goods,  ^c,  will  carry  the  real  eftate,  y 
when  a  teftator  fays,  together  with  my  real  ejlate^  it  puts  it  0 
df  all  doubt. 

C  4-92  ]       '-^^^^  ^^^^      Marhant  verfus  Twifden,  cited  by  Mr.  Soltcit^f^iie 
General,  was  very  different  from  this,  for  there  the  words  vi^efl|^"ot 
chattels  real  and perfonaL  jf''^?^' 
Chattels  real.        What   are  chattels    real  ?  Leafeholds  and   terms  for  yearm^ 

are  not  called  lo,  4     ,    ^  .    .  ,       n  1         1  r        1  ^iwn  1, 

33  being  real      not  callfed  fo,   as   bcmg   real  eftate,  but  becauie    they  a»^^^ 
eftate,  but  be-   cxtraciions  OMt  oi  the  real,  as  Lord  Chief  Juftice  Holt  caii^^"is( 

caufe  they  are       ,    _  '  %i[ 

extraftions  out  ^  7/71 

of  Lhereai.  Then,  if  the  refiduary  claufe  mcludes //^^  real  effate,  does 

The  refiduary     contain  the  intcreft  as  well  as  the  thing  ?  There  is  no  dGubc  b|  '^'wii! 
cRufe  ia  this     ij^oeg^  efpecially  fmce  the  cafe  of  the  Coimtefs  of  Bridge^bam^f% 
7Lt.T^sTA    and  The  Duke  cf  Bolton,  in  7  Mod.  106.  which  is  a  book^of  ft 
thethirig  it.   authority,  but  the  cafe  is  well  reported.    Lord  Chief  JUftN 
Holt,  in  delivering  the  opinion  of  the  court,  fays,  that  by  cd^ 
fequence  oflaw  it  carries  the  fee,  fbr  the  word  eftate  implies  |!,vary 
fee-fimple,  for  that  is  the  general  eftate  which  every  m.an  is  flip  \<4'k 
pdiinl  to  be  feifed  of,  and  comes  {xom  fando,  bccaufe  it  is  fixi^j 
and  permanerii:j  aiid  impoHs  tlit  abfeluteft  property  that  a  ii^^  % 


ce,  ai 
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I  have  ;  he  argued  too,  it  imports  a  fee  from  the  manner  of  ^p°"J''' 
ading  a  que^Jlate^  as  in  a  formedon  the  tenant  pleads  J.  S,  was 
eofFed  with  warranty  cujus  Jlatiim  the  tenant  has,  and  that 
dl  be  underftood  of  a  fee.    This  cafe  has  never  been  doubted 
ce.   (Vide  a  report  intitled  Holt's  Cafes  from  1688  to  17 10,  ^. 

iThe  confequence  of  this  is,  that  as  to  the  two  parcels  not  men- 
ned  in  the  will,  there  can  be  no  doubt  but  they  pafled  by  the 
iduary  claufe  to  the  plain tifi^  jS/iz^^^-//^. 

The  next  queftion  is,  as  to  the  other  two  parcels  devifed  by 
me  to  Elizabeth  for  life,  whether  the  reverfion  in  fee  of  thefe 
;ates,  is  included  in  the  refiduarv  claufe  ? 

1  think  it  has  been  clearly  fettled  fmce  the  cafe  of  Wheeler  ^^^f^^^^^^ 
rfus  Walroo?7.^  in  Allen  28.  that  the  reverfion  will  pafs  by  the  ^g^f.  JVahoon  im 
)rd  ref  of  my  lands,  and  followed  by  all  that  fuit  of  cafes  of  Allen  28.  that 
ilhuus  verfus  Lidcot,  2  Ventr.  285,  286.    Litton  verfus  Faulk^  wfirpl^sf by  the 
id^  t3'c»  2  Fern,  621.  and  in  feveral  others  in  3  Alod,  and  Car-  word  refiofmy 

lands,  in  a  de- 
Then  the  queftion  is,  Whether  there  is  any  thing  particular  to 
ce  this  cafe  out  of  the  general  rule. 

One  obje£lion  has  been  raifed  from  the  recital  in  the  will, 

^lich  is  as  follows,  "  That  he  had  already  fettled  the  moiety,  of 

his  farm  and  lands  in  Ovingdean  in  jointure  on  his  then  wife, 

and  that,  in  cafe  he  fliould  die,  he  thought  that  not  fufficient 

for  her  to  live  hofpitably  upon,  and  therefore  did  by  his  will 

give  to  Elizabeth  one  moiety  of  the  other  half  part,  not  fettled   [  3 

on  jointure  to  her  for  life,  ^r." 

From  whence  it  was  argued,  that  by  this  will  he  intended  to 
ve  Elizabeth  but  an  eftate  for  life  to  increafe  her  maintenance. 
It  is  moft  manifeft  the  teftator  did  not  intend  to  confine  his 
mnty  in  all  his  eftate  to  his  wife  for  Hfe,  for,  he  has  not  barely 
ven  her  the  ufufru^lary  intereft  in  goods  and  chattels,  but  the 
hole  property,  and  therefore  as  clear,  that  the  inheritance  paf- 
d  in  thofe  parts  of  the  real  eilate,  of  which  the  will  takes  no  no- 
:e,  and  it  is  inferring  a  great  deal  too  much  to  fay  that  he  in- 
nded  to  give  her  nothing  but  for  life,  and  does  not  furnifli  any 
gument  to  overturn  the  general  rule. 

Another  objedion  has  been  ftarted,  that  the  refiduary  devlfe  Is 
the  fame  perfon  who  is  before  made  tenant  for  life,  and  there- 
e  inconfiftent  to  give  her  the  fame  thing  in  fee,  which  he  had 
^en  her  for  life  only,  in  the  former  part  of  the  will. 
This  obje6tion  deferves  to  be  confidered,  but  I  think  is  not  fufE- 
ent ;  it  is  a  great  deal  too  much,  to  fay,  that  when  a  man  makes 
will,  and  gives  a  perfon  a  particular  limited  eilate  in  one  part  of 
at  will,  and  afterwards  devifes  to  the  fame  perfon  in  more  ge- 
iral  words,  that  the  devifce  fliall  not  take  benefit  by  fuch  general 
fiduary  devlfe ;  here  are  no  reflvicSlive  words,  if  there  were, 
ould  have  made  a  material  alteration  in  the  cafe. 

The  law  pr&fumes  that  a  teftator   even  in  making  his  will  Where  a  man^ 
ay  vary  his  intention  \  as  fuppofe  a  man  eives  a  farm  in  Dale  to        ^  *" 

I  J-    J   ■      '  r    I         -11  ,   •  1  r»  .  Dale  to  ^.md 

.  and  bis  heirs  in  one  part  or  the  will,  and  m  another  to  B,  and  his  heirs  in  one 

part  of  kis  wiU, 

d  in  another  to  B.  and  his  heirs,  it  is  HQW  coiiftrued  either  a  a  joint-tenancy  or  tenancy  in  common, 
:or4in£  to  the  Uxuitaiion. 

3  his 
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^^pZl  ^^"^^      ^^^^  ^  revocation  ;  but 

latterly  canilrued  either  a  jointenancy  or  tenancy  in  common, 
according  to  the  limitation  (i). 

As  to  the  cafes  upon  this  head,  the  only  one  ttat  carries  an  |n 
opinion  in  point  is  Jyley  verfus  Hyley,  in  3  Mod,         and  Com* 
herh,  93.  where  it  was  adjudged,  that  if  it  had  not  been  for  ari 
exception  in  the  will,  the  words  reft  and  remaining  part  of  his  ef-  \i 
tate  would  have  pafled  the  reverfion  in  fee. 

I  do  allow  that  is  only  a  judicial  opinion,  and  not  a  judg- 
ment in  point ;  but  then  conlider  that  the  cafes  of  Hopwellvtx{\i% 
Ackland,  and  Scott  verfus  Alberry,  determined  fmce,  agree  witK 
this  j  in  the  latter  the  teftator  fays,  as  touching  the  worldly  ef- 
tate  it  hath  pleafed  God  to  beftow  upon  me,  I  give  the  fame  in 
manner  following  ;  Item^  I  give  to  S.  all  that  my  parcel  of 
land  lying  in  Waiiham  Abbey  (being  the  lands  in  queftion)  ;  Item^  jci 

f  4P4  ]    I  give  to  the  faid  J.  S,  my  wearing  apparel,  linen,  books,  luitk  « 
all  other  my  ejlate  whatfoever  and  wherefoever  not  herein  before  given 
and  bequeathed,  «\ 

^v^es"aU  his^'f-"*  ^^"^  ^'^^^^^         ^^^^  ''^  ^^^7  ^^^^ 

tate  wi-iatfoever  the  latter  words  are  explanatory  of  the  intention  in  the  former,  to 
ittrm"^}^.^^^^'  but  the  court  did  not  put  it  at  all  upon  this  ;  but  held  that  from  ] 
aiuS he  had*  force  of  the  words  themfelves,  that  when  teftator  gave  all  his  \k 
real  or  perfonai.  ejiate  ivhatfoever^  it  comprehended  all  that  he  had^  real  or  perfou- 
al  eftate. 

It  is  very  plain  therefore,  that  the  reverfion  in  thefe  two  par- 
cels likewife  paffes  to  the  plaintiiF Elizabeth  by  the  refiduary  words, 
and  whatever  may  be  the  general  argument,  a  particular  one 
arifes  here  from  the  will  itfelf  in  favour  of  this  conilrudHon  ;  for  i 
as  to  part  of  v/hat  he  gives  to  Elizabeth  for  life,  he  difpofes  of  thy  « 
inheritance  to  his  brotherjand  his  ilTue, remainder  to  his  ownheirsSI'are 
and  then  gives  the  njl^  rcfidue,  i^f c.  to  Elizabeth  j  this  is  fne wing  hovll'  i]' 
much  he  meant  fhould  go  in  reverfion  to  his  heirs,  and  mighaj»ei[| 
very  naturally  give  the  inheritance  in  therefidue  to  Elizabeth,  afS«Mi 
ter  he -had  taken  out  by  way  of  exception  what  he  intended  tm^Q^ 
give  to  other  perfons. 

This  being  the  true  conftru£lion  of  the  will,  then  the  nexll'cliyi 
queilion  is,  whether  the  award  and  the  agreement  of  the  partieil(j^^'j 
fjgning  the  award,  and  the  fubfequent  reccovery  and  declaratiowiicQ^^, 
of  the  ufes,  will  be  a  bar  to  the  plaintiffs.  '^^M, 

It  has  been  objecled  by  tlie  defendant's  counfel,  that  the  a^tpj^fj 
ward  will  ftand  in  the  plaintiff's  way,  and  that  whether  rightfulli|(,jjjj|^ 
or  wrongfully  determined,  as  tlie  arbitrators  are  judges  of  the9|i(Qfjjj| 
own  chufmg,  the  parties  are  bound  by  it,  efpecially  as  no  ciiSiiQ^j^^ 
cumftances  of  fraud  are  pretended,  and  there  would  be  no  eni|ii,j]jjjj 
of  controverfies,  if  parties  were  allowed  to  come  into  this  couCTifjjiyjj 
afterwards.   ^  %^ 

I  agree  this  to  be  tlie  general  rule,  not  to  open  fuch  agrees  lijj'^^^ 
inents  ;  and  the  cafe  of  Can  verfus  Cau^  ^determined  by  Loril 
Mac  clef sfAdy  is  very  flrong  to  tliis  purpofc,  i  P.  IVms,  723. 


^i)  Fide  Vlricb  v.  LitchficU,  anti  2  vol  373.  note  x. 

But 
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But  thefe  authorities  are  not  at  all  fimilar  to  the  prefent  cafe,  ^^p'^^''^]]/* 
or  fuppofing  this  had  depended  on  the  award,  and  that  had 
iiredted  different  ufes  than  are  in  the  will,  if  the  arbitrators  are 
niiiaken  in  a  plain  point  of  law,  it  is  a  ground  to  fet  it  afide  ( i ). 

ni  r      }  ^     r     r         r  •  rr  'i  i    I  arbitrators 

The  cafe  of  Comforth  verfus  Green,  in  2  y em,  705.  will  de-  aremiftakenin 
ernaine  this  point,  where  Lord  Coivper  lays  it  down,  that  if  ar-  a  plain  point  of 
>irators  go  upon  a  plain  miftake  either  as  to  law  or  facl,  equi-  ^^^J^  ground  to 
y  will  relieve  againft  the  aw^ard  ;  and  in  the  cafe  of  MedcalJ  jet  afide  an  a- 
xrfus  Ives,  the  18th  of  June  17^7,  I  was  of  the  fame  opinion,  ward,  otherwife 

^ide  I  r.  AtL  63.  ^  .  ,  doubttulonc. 

If  indeed  it  had  been  a  doubtful  point  of  law,  the  arbitrator's    r-  -j 
iward  might  have  ftood,  notwithftanding  the  court  upon  great 
kiiberation  fliould  be  of  a  different  opinion. 

But  I  am  delivered  from  this,  becaufe  the  award  does  not  fpe-  ' 
ify  any  particular  ufes,  but  direfts,  That  a  deed  to  lead  the 
'  ufes  of  the  fines  and  recoveries  fliould  be  executed  by  all  the 
parties,  to  confirm  the  eftates  in  the  fame  manner  as  the  fame 
were  given  by  the  will  of  Richard  Pain.^^  There  is  indeed  a 
•ecital  in  the  award  which  affords  a  conjeclure,  but  I  am  not  to 
letermine  by  arbitrary  imphcatlons. 

Then  the'  only  queftion  is,  Whether  I  am  to  relieve  againfl 
he  deed  of  the  20th  of  Ma'^^  ^737  ?  this  varies  from  the 
ifesof  the  will,  and  the  plain  legal  con{lru£lion,  it  differs  equally 
rom  the  award,  and  therefore  there  is  no  occafion  to  enter 
nto  the  debate  how  far  the  court  have  power  over  awards,  or 
«rill  confirm  or  fet  afide  the  agreement  ;  and  that  brings  it  to 
A'hat  is  the  true  conitru£liorl  of  the  will,  which  I  have  men- 
ione<l  before. 

I  therefore  declare,  that  the  plaintiffs  in  the  original  caufe 
'  are  intitled  to  have  the  ufes  of  the  deed  of  the  20th  of  May,, 
1737,  fo  far  as  they  relate  to  the  particuliir  parts  of  the  real 
deflate  of  the  teflator  herein  after  mentioned,  re£(:ified  and 

*  varied,  according  to  the  true  confl:ru£lion  of  his  will ;  and  do 
'  order  and  decree  that  the  teftator's  houfe,  and  the  piece  of 
'  Brookland  in  Lewes,    and  alfo  the  advowfon  of  the  parifli 

church  in  Ovingdean,  and  the  fourth  part  of  the  cftate  called 
^  SaFs'Key  in  London,  with  their  refpecHve  appurtenances,  be 

*  conveyed  to  the  plaintiff'  Elizabeth,  the  wife  of  the  plaintiff 

*  Richard  Ridout,  and  her  heirs,,  and  the  plaintiff  Mr.  Rid:iut^ 
prefent  in  court,  confenting  to  pay  the  teflator's  debts  that  rc- 

*  main  unfatisfied,  and  likewife  to  reimburfe  the  deiendatits  any 
^  of  the  "teftator's  debts  they  may  have  paid  off;  I  do  further 

*  order  that  he  do  pay  off  fo  much  of  the  teftator's  debts  as  re- 

*  main  unfatisfied,  and  any  of  the  defendants  who  have  paid 

*  any  of  the  teftator's  debts,  are  to  ftand  in  the  place  of  the. 

*  creditors,  to  receive  a  fatisfaction  from  the  plaintiff  Mr. 
Ridout  for  what  they  have  fo  paid."  (2). 


(l)  See  Medial/ v,  Ives.  a7ite,  \  vol,  64.       (2)  Reg.  Lib.  B.  $746.  fc!.  50S. 
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Cafe  169.  Sir  James  Lowther  \cr (us  Stamper,  May  8,  1747. 

The  court  will  1% /f"  ^*  ^^^^^^w^  before  the  anfwer  was  come  in,  moved  for 
not  grant  an  in-        j[  ^n  injun^ioH  to  ftay  wafte  in  digging  mines  of  coal, 

wait' in  digging  "P°"  ^"  affidavit  of  the  title,  wafte  committed,  and  a  certificate 

mines  till  .he  of  the  bill  filed. 

anfwer  is  come 

in,  or  the  defendant  has  made  default  in  not  putting  in  his  anfwer. 

Lord  i^jrJw/V-^^"  denied  the  motion  (i),  becaufe  it  appeared 
that  the  defendant  fet  up  a  right  to  the  inheritance  of  the  eftate 
In  which  the  mines  were  dug,  and  faid  that  fuch  injundlions  | 
were  never  granted  before  the  hearin'g,  unlefs  the  defendant  had 
only  a  term  in  the  eftate,  for  years,  or  for  life,  and  the  reverfion 
was  in  the  plaintiff. 

Mr.  Barlow  compared  it  to  the  cafe  of  bills  brought  by  the 
proprietors  of  new  inventions  under  letters  patent  for  an  in- 
jun&ion  to  ftay  other  perfons  from  doing  any  thing  of  the  fame 
kind ;  there,  on  filing  of  the  bill,  the  court  on  affidavit  and  cer- 
tificate will  grant  an  injundlion  (2). 

His  Lordfhip  faid,  this  was  quite  a  different  cafe  from  the 
prefent  bill,  becaufe  the  right  of  the  plaintiff  there  to  the  fole 
property  appeared  upon  record,  but  here  the  rule  of  the  court 
is  not  to  grant  an  injunction  till  either  the  coming  in  of  the  an- 
fwer, or  the  defendant's  making  default  in  not  putting  in  his  an- 
fwer. 

(1)   Fide  Whitelegg  v.  Whltcleggy  I        (2)  Vide  Whitchurch  V.  Hidet  ante  Z 
Bro.  Cha.^Rep.  57.  vol.  391. 


Cafe  170.      Cartey  Adminijlratcr  of  the  late  Vicar  ofHinchley,  verfus  Ball  and \ 

others  May  13,  1 747. 

s.C.  i.Vef.  3.  ^  I  H  E  bill  was  brought  for  a  fubftra£lion  and  account  of 
Tho'  this  court    J[    tithcs,  aeainft  the  inhabitants  and  occupiers  of  Hinckley  iu 

does  not  take       r  •    n    n-  ■ 
cuftomsfoftria-  Leiccjlerjhire.  ,  . 

ly  certain  as 

courts  of  law,  yet  it  requires  them  to  be  fubHantially  laid. 

The  defendants  infift  upon  a  contributory  modus  of  1 7  J.  for 
the  lands  which  they  hold  of  the  hamlet  of  Hide  in  the  fame 
parifh. 

The  dean  and  chapter  of  Wejlmiiijler^  who  are  the  re£lors  do 
not  in  their  anfwer  difclaim  the  right  to  the  tithes,  but  refer 
to  their  lefTee,  who  apprehended  (he  had  no  right,  and  has  never 
collefted  them. 
-   ^      Mr.  Attorney  General  for  tlie  defendants. 

He  faid,  a  vicar  of  common  right  is  not  intitled  to  tithes,  but  | 
by  virtue  of  an  endowment  or  grant  from  thofe,  who  were  the 
owners  of  the  land. 


Two 
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An  ancient  payment  for  tithes  is  a  modusy  and  fuppofcs  an  agree-     Caf  te  y. 
ment  originally.  " 
Lord  Chancellor, 

A  general  charge  of  an  endowment  is  fuilicient  to  intltle  the 
iplaintifF  to  £hew  an  endowment  at  the  hearing,  without  men- 
^tioning  the  particular  fort  of  endowment, 

Mr.  Attorney  General  then  went  on  and  faid,  The  receipts 
irun  in  this  manner:  May  1702,  received  then  of  Robert  Ball 
jthe  fum  of  eleven  fliillings  and  four  pence  for  the  tithe  due  at 
Lady-day,  for  his  part  of  the  Hide  grounds.  Signed  John  Par. 

Other  receipts  calied  it  the  Hides  only, 
j  Mr.  Clark  of  the  fame  fide  cited  Hardcafle  verfus  Smithfon^ 
July  1745,  before  Lord  Hardwickcy  [vide  ante  245,)  to  fhew  that 
the  court  will  not  conftrue  the  modus  with  great  nicety  Vv'here  it  is 
in  general  properly  fet  out  by  the  anfwer, 
Mr.  Evans  of  the  fame  fide  :  A  re6lor  has  nothing  to  do  but  to 
,   make  out  his  title  to  the  rectory,  and  the  tithes  will  be  due  of 

courfe  to  him,  but  oLher%vife  as  to  a  vicar, 
.    .  There  is  no  evidence  arifes  from  ufage,  for  the  plaintiff  has 
not  been  able  to  fhew  the  tithes  were  even  paid  to  the  vicar. 
That  a  /^'/-r/Vr,  neither  here,  or  at  nif  prius^  has  been  ad^ 
,  nitted  to  be  evidence  of  the  vicar's  right,  unlefs  ufage  goes  along 
,  with  it. 

J  Mr.  Solicitor  General  for  the  plaintiff  faid,  that  in  the  cafe 
)f  Berry  verfus  Evans^  Lord  Chief  Baron  Comyns  ioleninly  de- 
ermined,  that  even  againft  lay  impropriator  you  cannot  pre- 
"cribe  in  non  decimandoy  and  in  extraparochial  places  the  King 
s  intitled,  and  if  it  appears  the  re£lor  is  not  intitled,  the  vicar 

J  nuft. 

Lord  Chancellor. 

This  is  an  unufual  demand,  as  it  is  a  bill  brought  by  an  ad^ 
niniftrator  of  a  vicar  who  was  for  15  years  together  vicar  of  this 
i  )arifli,  and  yet  during  all  the  time  of  his  incumbency  no  tithe 
vas  paid,  nor  demand  ever  made  ;  but  however,  if  the  right  ap- 
lear,  the  plaintiff  is  intitled  to  a  decree* 
His  right  depends  on  two  quefticns  ; 
j,^     Firft,  Whetlier,  as  ftanding  in  the  place  of  the  vicar,  he  has 
hewn  a  right  to  the  tithes  in  kind. 

Secondly,  Whether  the  mcdus  fet  up  by  the  defendant's  an---"  [,498  J 
wer,  is  not  a  fuflicient  bar  to  that  right. 
I  will  take  up  the  fecond  queilion  firil. 
^'     I  am  of  opinion  the  modus,  as  itated  in  the  anfwers  of  the  de- 
•'^  2ndant,  is  not  fuificiently  laid  in  point  of  law. 

It  is  more  correctly  laid  in  the  fecond  anfwer,  an,d  is  laid  there 
''^  \  the  following  manner ;  feventeen  Ihillings  in  the  whole  paid 
)r  the  Hides  in  lieu  and  fatisfaction  of  all  tithes,  5    and  8  J.  for 
le  part  of  Hides  in  the  occupation  of  fuch  a  pcrfon,  ^s,  and  4c/, 
Dr  the  part  in  the  occupation  of  another,  and  "js,  for  the  part 
1  the  occupation  of  another. 
'ft    Two  objections  have  been  taken  by  the  plainiiPf's  counfel, 
■f'^  rat  it  does  not  fay  the  time  when  it  is  to  be  paid,  nor  enume- 

ites  the  perions  by  wliom  it  is  to  be  paid. 
^•1   Vol.  Ill,  G  g  As 
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Ca»t»  As  to  the  firft,  in  the  court  of  Exchequer,  if  a  particular  time 

was  not  laid,  that  court  formerly  would  have  over-ruled  the 
modusy  and  not  gone  into  the  merits,  but  latterly  they  have  very 
properly  let  in  a  greater  latitude  of  proof,  and  it  is  fufficient  if  it  is 
laid  at  a  particular  time,  or  thereabouts  ( i  ), 

But  the  fecond  is  what  I  lay  ftrefs  upon,  that  it  is  not  faid 
by  whom  it  is  to  be  paid,  and  I  do  not  know  any  cafe  in  the  books, 
or  in  experience,  where  it  is  not  alledged  to  be  paid  by  fome  bo- 
dy, and  it  is  very  reafonable  it  fliould  be  faid  by  whom,  becaufe 
the  parfon  may  then  be  fure  to  whom  he  muft  apply,  or  againft 
whom  he  may  have  a  remedy  for  his  tithes. 

This  cannot  be  fupplied  by  faying  that,  in  other  parts  of  the 
anfwer,  they  have  (hewn  the  feventeen  fliillings  have  been  paid 
by  thofe  perfons  who  have  held  thefe  lands,  for  that  ma)  be  ac- 
cidental ;  and  though  it  has  been  faid  this  court  does  not  take 

cuftoms  fo  ftri£tly  certain  as  courts  of  law,  yet  this  court  requires 

cuftoms  to  be  fubftantially  laid. 

If  before  the  court   of  Exchequer,  where  cafes  of  this  W 

kind  are  more  frequent,  it   would  have  been  over-ruled  at 

once. 

The  next  queftlon  is  upon  the  evidence. 

No  proof  has  been  read  to  fliew  there  ever  was  fuch  an  entire 
modus  paid  of  feventeen  (hillings  a  year,  but  the  defendants  add 
feveral  modujfes  together,  and  then,  by  computation  in  arithme- 
tick,  make  juft  the  fum  of  feventen  (hillings  :  In  fomc  meafurc 
like  the  Duke  of  Grafton* s  cafe  of  (ines,  where,  by  looking  into 
[  499  ]  lord*s  books,  they  found  what  w^s  the  largefl  fine  he  took ; 
and  charged  that- fum  to  be  the  cuflomary  payment. 

There  is  no  evidence  that  thefe  payments  are  applicable  to 
the  modusy  and  therefore  I  am  of  opinion  it  is  not  fiilficiently 
made  out. 

Upon  the  opinion  I  have  given  as  to  this  partj  if  the  plaintifi 
had  been  reSIor  I  (hould  have  decreed  at  onc^s  for  him,  but  a  rec-j  j, 
tor  differs  materially  from  a  vicar. 
To  Intitlc  him-         re£l:or  hag,  and  fo  has  a  lay  impropriator,  a  right  to  ^Ilf  j 
felf  to  tithes,     the  tithes  in  the  parifli,  and  has  nothing  to  do  but  to  prove  him^  ^^^^ 
tWn^todo^LT'  ^^^^  re£tor(2)*,  it  is  other  wife  with  regard  to  a  vicar,  for  h^^.^ 
to  prove  himfeif  mu(l  (hcw  an  a£tual  endowment,  or  evidence  of  the  ufage. 

Coj  as  to  a  vicar 

Otherwife,  for  he  muft  (hew  an  aftual  cftdowment. 


tere 


In  the  firft  place,  there  is  no  evidence  here  of  payment 
tithes  in  kind,  which  will  be  a  much  more  material  con(ideratio||"'l. 
againft  a  vicar  than  a  redlor 

Whether  the  anfwer  be  fo  formally  drawn  as  might  be,  yet 
is  fufBcient  as  to  the  denial  of  the  plaintiff's  right;  for  thoug 


i*ttc 


the  defendants  admit  Carte  was  vicar,  yet  they  fay  they  do  n(  kk 
know  or  believe  that  he  was  intitled  to  the  inclofed  grounds 
Hinckley y  and  to  all  or  any  part  of  the  tithes. 

[i)  Richards  Y.  Evans f  I  Ftf.  (2)  Chapman  \»  Smith,  z  Vef,  ^0 

Ekins  V.  Dgrmer,  poll,  534.. 


ttio 
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So  that,  by  their  anfwer,  they  infift  he  was  not  intitled  ;  but  Ca«tr  v, 
then  it  was  argued  for  the  plaintiff,  that  the  defendants  fetting 
up  a  modui  is  an  implication  that  the  vicar  was  intitled  to  tithes,  jafdoes  not^pTel 
and  to  be  fure  it  is,  but  this  does  not  preclude  the  defendants  ciudcthedefend- 
from  objecting  to  the  plaintiff's  title,  and  it  would  be  hard  to  f^^'f^^'Ji'^^-j^'^" 
preclude  them,  becaufe  they  fail  in  the  defence  they  fet  up  for  Jiff'^tkiVto'^* 
themfelves.  titles. 

Suppofe  a  plaintiff  at  law  declares,  and  the  defendant  pleads     a  defendant 
my  thing  in  bar,  which  by  prefumption  admits  the  demand,  P'*^;'**^  any  thjng 

1  °      1        1  .    -rr   1  11  lilt       1      »n  bar,  which  by 

jirhcreupon  the  plamtiff  demurs,  and  the  court  holds  the  plea  prefumprion  aJ- 
)ad,  yet  they  will  dill  fee  whether  the  plaintiff  in  his  declaration  mits  the  demand, 
las  made  a  cafe  fufficient  to  intitle  him  to  recover.  held  to  be  bid, 

yet  a  court  of  law 

will       fee  whether  the  pUintifThas  made  a  c^fe  that  Intitles  him  to  recover* 

The  plaintiff  is,  unfortunately  for  him,  precluded  by  the  rule 
>f  this  court  from  reading  the  evidence  of  the  endowment,  which 
is  faid  would  have  put  this  matter  out  of  queftion. 

♦  The  abbot  of  Lyra  in  Normandy  has  fent  a  certificate  of  the  A  certificate  of 

original  agreement  between  the  xt£ior  and  the  vicar  in  elation  original 

o  the  tithes,  but  though  it  appears  to  come  out  of  the  abbot's  tw^erthe^reftor 

ands,  yet  as  it  does  not  appear  that  it  came  out  of  the  charter-  and  the  vicar  in 

loufeof  the  abbot,  or  that  he  was  the  proper  officer  to  keep  the  '^1,^' appear  to"* 

ecords,  it  could  not  be  admitted  to  be  read.  come  out  of  the 

charter  houfe  of 

the  abkot,  and  not  out  of  his  hands  only,  or  it  canr.ut  be  read* 

Even  before  the  reformation,  a  certificate  from  a"  foreign    [  *5oo  5 
Vbbey  was  not  allowed  (i) ;  therefore,  as  the  original  deed  re-    certificate  from 
ating  to  the  endowment  cannot  be  read,  I  muft  take  it  from  the  ^•f^'^^^"  afio'J^ed 
vidence  before  mc,  which  is,  that  no  tithe  has   ver  been  paid  iiefore  therefor* 
the  vicar.  mauon. 
The  terriers  are  very  dark,  and  I  can  hardly  make  any  judg- 
ment of  them,  and  it  is  very  far  from  being  clear  from  thence, 
lat  tithes  in  kind  were  ever  paid  to  the  vicar* 

Ji vicar  mzy  uot  only  be  eadowed  of  the  tithes  of  a  parifli,  v^vfc^rmaynoc 
ut  of  a  pen/ton  likewife,  and  therefore  how  can  I  prefume  he  only  be  endowed 
iras  endowed  of  the  tithes,  when  he  might  be  endowed  of  this  an- 
ual  payment  by  way  of  penfion.  of  a  penfion 

If  it  depended  upon  this  only,  I  would  Inquire,  whether  in  lil^ewife, 
ny  cafe  tithes  have  been  decreed  in  kind  to  a  vicar,  where 
lere  is  no  evidence  of  tithes  having  ever  been  paid  to  him  in 
ind. 

The  dean  ^nd  chapter,  the  re£lors,  do  not  difclaim  their 
ightto  the  tithes  5  if  they  had,  it  might  have  put  an  end  to  the 
ueftion  in  favour  of  the  vicar;  this  being  the  cafe,  I  am  not 
itisfied  he  is  intitled  to  the  tithes  in  kind,  and  therefore  it  mult 
c  put  in  a  method  of  trial. 

(j)  P'ide  Colegrave  v.  yu/ott,  ante  198, 


It 
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Carte  v. 
Ball. 
Where  an  im- 
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It  is  faid  the  re6lors  ought  to  be  parties  to  the  ilTue,  but  it  is 
not  necedary  they  (hould,  for  for  where  an  impropriator's  right 
proprlator's right  dces  not  come  in  queftion,  he  need  not  even  be  made  a  party  to 
.  ^  j^.,^  ^^^^^     brought  for  fubtracStion  of  tithes. 

His  Lordfliip  directed  an  ifiue  to  try  whether  the  vicar  of 
Hinckky  is  intitied  to  tithes  in  kind,  for  the  Hamlet  of  Hide^ 
in  the  pari  Ha  of  Hinckley, 


does  not  com 
in  queitioiij  he 
reed  not  be 
made  a  party 
to  a  b'U  for 
fubtra^lion  of 
tit±.t:s. 

Cafe  171. 

[  SOI  ] 

The  court  can- 
not granc  a  re 
exeat  regnoy  un- 
iel's  the  piaintifF 
fwears  pofitively 
the  defendant  is 
indebted  to  him 
in  a  certain  fum. 


Where  a  bill  is 
brought  for  an 
account  oiily, 
the  plaintiri*'s 
fwearing  he  be- 
lievesthe  balance 
in  his  favour 
would  amount  to 
fo  much,  will 
intitle  him  to  a 
ttt  exeat  regno. 


Rico  VQX^MS  Gualtier^  May  14,  1 747. 

>^R.  Jones  moved  for  a  ne  ^^c."^/  r^'^w  again  ft  the  defendant 
upon  this  cafe,  that  the  plaintiif',  being  a  foreigner,  was 
drawn  in  to  give  a  bond  in  the  penahy  of  50/.  and  a  warrant  of 
attorney  to  enter  up  a  judgment  to  the  defendant,  for  the  debt 
of  a  third  perfon,  and  that,  being  ignorant  of  the  EngUJ}j,\2,xi- 
guage,  he  did  not  know  what  the  nature  of  the  paper  was  that 
he  had  figned,  and  the  defendant  foon  after  took  out  execution  up- 
on the  judgment,  and  the  (lierifF  appraifmg  a  quantity  of  leau  de 
carme  at  8  /.  only,  it  was  bought  in  at  that  price  by  the  defend- 
ant, though  the  plaintiff  fv/ears  by  his  affidavit  that  he  verily  bc« 
lieves  it  was  worth  700  /.  and  the  Bottles  alone  70/. 

The  bill  was  brought  for  the  700/.  and  charges  the  defendant 
fold  part  only  of  this  feizure  for  200/.  and  prays  to  be  relieved 
againft  it  as  a  fraud. 

Lord  Chancellor, 

Notwithllanding  there  is  an  afhdavit  of  a  perfon  who  heard 
the  defendant  fay  he  fhould  quit  the  kingdom  on  account  of  the 
plaintiff's  dem.and,  yet  1  cannot  grant  a  ne  e^cat  regno^  as  the 
piaintifF  does  not  fwear  pofitively  the  defendant  is  indebted  to  him 
in  a  certain  fum  ( i ) :  if  the  bill  had  been  brought  for  an  account 
only,  the  plaintiff's  fwearing  he  verily  believes  the  balance  in 
his  favour  would  amount  to  fo  much,  it  would  have  been  fuffi- 
cient. 

His  Lordfliip  denied  the  motion. 


(l)  Anon,  ante  i  vol.  521 .  See  Mr.  Cox's  note  to  Bone's  cafe,  i  P,  IV.  265.  5th  Ed, 


Cafe  172. 


Wilford  vtxim  Benfeley,  May  16,  174; 


Lord  Chancellor, 

TH  E  plaintiff'  brought  an  original  bill  for  relief,  the  de 
fendant  made  a  lull  defence;  v/ltneffes  were  examined 
and  a  decree  was  pronounced  againil  the  defendant  in  Decern 
her,  1745. 


Poft,  503.  S.  C. 
but  not  li.  P. 
Evidence  in  the 
crofs-caufe  con- 
cerning the  mat- 
ters in  ifiue  in 
tiic  original  caufe 

not  allowed  to  be  read  after  a  decree  in  that  caufe  j  otherwiie  as  to  the  dspcfiaons  in  the  crofs-caufe  no 
relating  to  the  matters  put  iu  illue  in  the  original. 


Mny  24?  1745?  tlie  defendant  brought  a  crofs-bill  touching 
the  fame  matters,  put  in  iffae  in  the  firft  caufe  ;  the  defendan 
anfwered,  and  the  plaintiff  in  the  crofs-caufe  examined  othe 

witneffe 


vie-  Time  of  Lord  Chancellor  Hardwickh, 


5C2 


witnefiC'  .  !or  tlie  fdme  rr.attcr's  put  in  ifTue  by  the  anfvver  in  the    WiLpr^RD  r. 

,  r  BeASEX-KY. 

original  cauie. 

'  Which  evidence  was  obje£led  to  as  an  inlet  to  perjury,  and 
the  obje6l:ion  was  allowed  as  in  a  fimilar  cafe  of  Kaintter  vevfus 
Gulfo?iy  June  I745»  the  defendant  had  not  exannined  all 
his  witnell'^s  iii  the  iirft  caufe,  he  fliould  have  enlarged  the  time 
for  publication. 

N,  B,  Publication  pnfTcd  in  tlie  original  caufe,  Mry  4,  1745, 
and  the  decree  was  in  tlie  December  following. 

Mr.  Attorney  General  for  the  plaintiff  in  the  crofs-caufc  m- 
fiRs,  that  the  matters  in  the  crofs-caufe  are  differciu  from  what 
they  v/ere  in  the  original  bill. 

It  is  not  niaterial,  faid  Lord  Har^dit-ichs,  that  all  the  de-  Where  neither 
fendant's  witneiTes  v^ere  not  examined  to  the  matters  in  i^lue  i-'-'ty  examines 

1         •   •     1         r         \         -         '  1  •      1      T-      •     witncHes  in  the 

in  the  origmal  cnule,  where  any  n:ive  been  examined;  li  nei-  ori^'inai  eauie, 
ther  party  had  examined  witneffes  in  the  original  caufe,  the  the  depolitions 
court  mijnu  be  induced  to  admit  the  depofiticns  to  be  read  in  o-^  witneiies  exa- 

minL-d  to  the 

the  CrolS  bill.  ^      (^^,;  makers 

put  in  ifi'ue  by 

that  caufs,  may  be  read  at  the  hearing  cf  uic  ciufs- caufe. 

In  the  prefent  cafe  witnefles  have  been  examined,  and  his 
Lordiliip  refufed  tlie  evidence  in  the  crojs  caufe  to  be  read,  touch- 
ing the  matters  in  iiTue  in  the  original  caufe,  but  gave  liberty  to 
read  any  of  the  depofitions  in  the  crofs-caufe,  not  lelating  to  t 
matters  put  in  iiTae  in  the  original  caufe. 


^herrard  verfus  Sherrard  hcfore  the  Mojler  of  the  Rolls,  May  5,    Q'^{^  j-^, 

^747- 

THERE  M^as  a  fettlen^ent  made  07  Rohert  E?.rl  of  Lckejlcr  Where  money  is 
in   1700,  wlicvcbv^an  ellate  in  ^ifjei<  was  limited  toT his  f^J^tijfini^L,. 
four  fons  for  life,  luccciRvcly,  \vi;hout  impeachment  of  walle,  a-d  in  rhe  ir.eun 
rcmoiiider  to  the  heirs  f^  the  hcd\'  cf  the  [etrler^  and  he  charged  upon  ^'^^^  invcftcdia 
the  S!!ffe:<:  eftate,  togetijer  wiih  the  other  eftates,  two  feverai  furhil!^'''ti4ugh 
fums  of  5000/  and  6000/.  for  younger  children's  portions.    In  a lenantrbr  lite 
•1720,  the  Suffex  eftate  was  decreed  to  be  fold,  and  the  faid  two 
fums  to  be  paid  off,  and  after  payment  thereof,  the  renduc  of  the  fhaii  n^'t  be  ap- 
produce  arifmg  by  fale,  to  be  laid  out  in  land  to  the  fame  ufes  as  portioned,  but 
in  the  deed  of  1700,  and  in  the  mean  time  to  be  placed  out  in  ^''/vgjijuner!^^ 
government  fecurities,  and  by  order  of  the  20th  of  February^ 
1720,  the  inter efi  and  d'nidcnds  ivere  to  go  as  the  rents  and  profits 
-m-^ouldy  in  cafe  it  ivas  laid  out  in  land',  upon  the  dearh  of  Joceiine 
Earl  oF  Leicfler,  the  lad  tenant  for  life,  the  peticioiirvs  w^re  in- 
titled  to  the  lands,  as  the  perfons  next  in  remainder,  under  the 
fcttlement  in  j  700. 

Earl  joceline  died  the  7th  of  fuU^  1 743  j  the  petition  was 
frr  the  navment  of  the  entire  hali-vear's  dividend,  aiiiountine  :o 
285/.  accrued  due  at  M:chae!niai,  ^  743. 

It  was  oppoied  by  the  aominiirr^tor  of  Earl  Jcceline^  the  J  aft 
tenant  for  life,  who  infified,  that  by  virtue  of  the  order  of  the  ' 

Gg3  ■  20th 
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Shekrars  V.  20th.      February,  1720,  which  directed  that  the  interisjl Jhould 
Shk«»akp.       ^^^^  ^^^^j.  ^^jj  profits  would,  it  muft  be  confidered  as 

if  the  money  had  actually  been  laid  out  in  land,  and  therefore 
by  the  ftatute  of  11  Geo,  2.  c,  19.  the  dividend  ought  to  be 
apportioned,  and  fo  much  of  the  half-year's  dividend  as  ac» 
crued  in  the  life  of  tenant  for  life  belonged  to  his  reprefenta- 
tive. 

The  Matter  of  the  Rolls,  (William  Forte/cue^  Efqulre.) 

The  conftant  ufage  has  been,  where  money  is  to  be  laid  out 
in  land  upon  any  fettlement,  and  in  the  mean  time  inverted  in 
government  fecurities,  that  the  intire  half-year's  dividend  fhall 
be  paid  to  him  in  reverfion,  notwithftanding  the  tenant  for  life 
died  in  the  middle  of  the  half-year,  and  fhall  not  be  apportioned 
(i)  otherwife  indeed  in  the  cafe  of  a  mortgage  (2),  and  what 
makes  this  cafe  the  ftronger  is,  that  there  was  a  power  to  grant 
leafes,  and  in  that  cafe  the  counfel  of  the  adminiftrator  of  Earl 
J$celine  admitted  it  would  go  to  the  reverfioner. 

(1)  Pearly  v.  Smith,  ante  260.  2  P.  W.  176. 

(2)  Edwards  v.  Count efs  of  PFarivick, 

Cafe  174*  Welford  verfus  Beazdy,  May  23,  1747* 

1  Vti.  6.  S.  C.  yl  Quellion  arofe  upon  the  ftatute  of  frauds  and  perjuries, 
tntt  50J.  Whether  a  perfoh  fuhfcrihing  a  deed  as  a  witncfs  only, 

which  fhe  knew  the  contents  of,  could  be  faid  to  have  figned  ic 

within  the  meaning  of  that  ftatute. 
Lord  Chancellor, 
^Tha^"b?eT'     '^^^  meaning  of  the  ftatute  is  to  reduce  contrails  to  a  cer- 
reduced  to  a  ccr-  tainty,  in  order  to  avoid  perjury  on  the  one  hand,  and  fraud  on 
tainty,  and  the   the  Other,  and  therefore,  both  in  this  court  and  the  courts  of 
iubftance  of  the  common  law,  whcre  an  agreement  has  been  reduced  to  fuch 

ftatute  of  frauds,  .  iirirL  rirL  ii  I'l 

(£ff.  complied  a  Certainty,  and  the  iubltance  of  the  ftatute  has  been  compiled 
with  in  the  ma«  with  in  the  material  part,  the  foims  have  never  been  inlifted 

terial  part,  the     ^^^^^  t^y 

forms  have  never     ^  '       ,  -in  •  t  n  1 

been  infifted  -i  nc  word  party  in  the  itatute  is  not  to  be  conltrued  party  as 
•pon.  to  a  deed,  but  perfon  in  general,  or  elfe  what  would  become  of 

thofe  decrees  where  figning  of  letters,  by  which  the  party  never; 

intended  to  bind  himfelf,  has  been  held  to  be  a  figning  within  the 

ftatute. 

There  have  been  cafes  where  a  letter  written  to  a  man's  own 
agent,  and  fetting  forth  the  terms  of  an  agreement  as  conclud- 
ed by  him,  has  been  deemed  to  be  a  figning  within  the  ftatute 
and  agreeable  to  the  provifion  of  it  (2). 
Where  there  is  a     ^j^^^j  Chancellor  denied  the  general  doarine  as  laid  down  in 

complete  agree-  n       »  r         a    i      n      \  i 

ment  in  writing,  "rrr.  ///  Chaiu  402.  Bauudes  vcrfus  Amhurjty  though  true  a« 
and  a  perfon  who  applied  to  that  cafc  by  Lord  Coivper,  and  fa  id  the  diftercnce  be 

IS  a  party,  and      *  *  '  ^ 

knows  the  contents,  fubfcribes  it  as  a  wttneft  only,  ihe  is  bound  by  il,  for  it  is  a  fignin|;  within  the  ita 
tute. 

(1)  Sec  Ha  vkim  v.  Holmn  i  P.  1  P.  771. 

y-jo.  Stokes  V.  Moore  ft  ux.XTi  Serjeants^ Inn  (2)   See  Cltrk  V,  IVr'ightt  ante  I  vol 

Hull,  March  ill,  17 86  and  deed  ift  note     12,  note  i. 

twix 


In  the  Time  of  Lord  Chancelbr  Hardwicke. 


504 


twixt  the  two  cafes  was,  that  the  writing  there,  though  all  in  the   WtLroto  t. 
father's  hand,  was  only  a  Iketch  of  an  agreement  not  fettled  or  kaziljy. 
confirmed  by  the  parties ;  but  here  the  defendant  figned  it  as  a 
complete  agreement,  and,  as  fhe  knew  the  contents,  is  to  be 
bound  by  it  in  the  prefent  cafe*  ( i ). 

•  On  a  marriage  treaty,  the  intended  hufband,  and  the  young  Jady*s  father,  went 
to  a  counfellor's  .chambers  to  have,  in  confideration  of  the  portion  the  father  propofed 
to  give,  a  fettle  nent  drawn  J  minutes  of  agreement  were  taken  down  in  writing  by 
the  counfel,  Ind  given  by  him  to  his  clerk,  to  be  drawn  up  in  form  :  the  next  day  the 
father  dies,  and  the  day  following  the  marriage  was  folemnizcd  :  this  agreement, 
notwithftanding  thefe  preparations,  was  held  by  Lord  Coivper  to  be  within  the  ftatute 
of  frauds  and  perjuries,    ^awdcs  verfus  Amhurjlf  Pr,  Cb.  402.  2  Ch,  Rejf,  284- 

(i)  The  defendant  previous  to  the  danttook/i^^or^intopartnerlhip  with  her, 

marriage  of  her  daughter  '•vith  Welford  and  the  above  1000/.  was  agreed  between 

agreed  to  give  her  a  marriage  portion  of  Wtlford  and  herfelf  tobea  part  of  his  lliare 

1000/.    By  marriage  articles  (to  which  of  the  capital,  and  flic  gave  him  credit  for 

the  defendant  was  not  a  party),  it  was  it.    It  was  decreed,  that  the  1000/, 

agreed  that  the  1000/.  fliould  be  veiled  fliould  be  paid  to  the  trullees  upon  the 

in  truftces  for  certain  purpofes  therein  trufts  declared  by  the  marriage  articles, 

mentioned.    The  defendant  was  a  au//-  Reg,  Lib,  B.  1746.  fol.  355. 
nefs  to  the  articles.  Afterwards  the  defen- 


Elton  verfus  FJton^  May  19,  1747.  Cafe  175. 

OL  D  Sir  Abraham  Elton  by  his  will,  "  reciting  that  he  S.  C.  i.  Vef.  4. 

"  had  a  right  and  power  to  difpofe  of  the  fum  of  1500  /.  J.c!*^^* 
"  being  part  of  the  money  fettled,  on  his  late  deceafed  daugh-      Abraham  EU 
"  ter  Eli%abethy  the  late 'wife  of  P^/^r  Z)^;;,  Efq;  and  which         h's  will 
fum  is  now  in  his  hands,  fays.  Now  I  do  hereby  give  and  grindaughter 

**  bequeath  the  fame,  and  all  my  right  and  intereft  therein,  unto  E  the  daughter 

**  my  grandaugliter  Anna  Etton,  the  daughter  of  my  fon  Jacob  ^^co/To^eaf* 

^*  Elton^  to  be  at  her  oivn  difpofalf  purfuant  to  the  requefl  cfmy  faid  late  iierown  difpofal, 

deceafed  daughter  Elizabeth  Day,  in  cafe  fhe  maj  ry  ivith  the  cotfent  in  cafe  flie  marry 

and  approbation  of  my  faid  fon  Jacob  £lton  and  his  \uife^  and  in  of  %  5!  and^his 

"  cafe  of  their  deaths  before  that  time,  then  luith  the  confent  and  ap-  wifej  and  in  cafe 

probation  cf  their  trii flees,  and  not  otherivife,'^  ^^^'^^  deaths, 

before  thac  time, 

then  with  the  confent  of  their  truftees,  and  not  othcrwife.  A  E.  ct'ied  at  i^^  and  anmarried:  J.  at 
tbe roprejtntatl've  of  h.  E.  «  not  ititltled  to  the  1500  1.  far  tbeve/lingof  the  legacy  relatwg  to  tbc  e^ttit  of  tb* 
marriage  J  us  that  never  ba^penedi  the  Ugjcy  did  net  veji  ( 1 ). 

In  1729,  the  grandaughter  died  at  the  age  of  14,  and  un- 
married. 

Jacob  Elton^  the  father  of  the  infant,  brings  his  bilffor  the 
1500/.  as  her  reprefentative,  infilling  it  was  a  vefted  legacy. 

The  principal  defendants  are  the  alTigneefr  under  the  com- 
milhon  of  bankruptcy  againll  S\x  Abrahatn  Elton^  the  eldeft  foil 
of  the  teftator,  who  claim  the  1500/.  in  his  right,  he  being 
the  refiduary  legatee  of  Dame  Mary  Elton  his  mother,  who  was 

(1)  So  Garhut  v.  Hilton,  ante  i  vol.  Munckky,  l  Bro,  Cha,  Rep,  303.  Kr^cp  v. 
381.  AtJkins  V.  Hiccock,  \  vol.  500.  Pullen:  Noyes,  Amh.  662.  Fide  note  1.  to  Harvey 
v.  Ready ^  ante  a  vol.  590.  Henmings  v.    Ajion^ante  i  vol.  381. 
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^Elton^*     ^^^^  reficiuary  legatee  of  old  Sir  Ahraham  Elton ^  and  iiifin:^  tLat 
the  grand^iugliter  dying  under  age,  and  unmarried,  the  legacy 
never  veiled,  and  confequently,  being  lapfed,  fails  into  the  re- 
fuhiinn  of  old  Sir  Abraham  Eltonh  perfonal  eftate. 

Mr.  Attorney  General^  counfci  for  the  plaintifF,  faid,  that 
this  is  to  be  confidered  as  a  condition  fubfequent,  and  therefore 
the  marriage  not  happening,  by  the  ad  of  God,  the  legacy  was 
become  abfolute. 

,  The  way  of  judging  of  conditions  precedent  and  fubfequent, 
is  not  to  determine  it  one  way  or  another  by  the  particular  words, 
but  by  the  whole  tenor  *,  and  for  this  purpofe  he  mentioned  the 
cafe  Peyton  verfas  Berry y  2  Wms.  626,  one  devifes  the  refi- 
due  of  his  perfonal  eftatc  to  j.  5,  provided  fhe  marries  v/ith  the 
confent  of  his  two  executors  ,  on  the  death  of  one,  the  condition 
(being  a  fubfequent  one)  is  become  impoilible,  and  (lie  may 
marry  without  the  confent  of  the  furvivor. 

The  cafe  the  teftator  had  in  view  was  not  An;^?a  Eltoir^s  mar-' 
rtage  hi  gcncraL  but  to  prevent  her  marrying  improvidently  5 
and  the  words  not  otherwife^  do  not  mean  if  (he  does  not  marry 
at  all,  file  (hall  not  have  it  ^  but  if  ihe  marry  otherwife  than 
with  the  confent  and  approbation  of  Jacoh  Elton  and  his  wife, 
1:jc.  that  the  teftator  confidered  the  words  as  m  terrorem^  and 
veiled  in  the  leq-atee,  as  much  as  if  the  condition  had  not  been 
inferted  at  all. 

-  He  cited  likewife  the  cafe  of  Ward  verfns  51r/>^(i),in  the  court 
of  exchequer,  Eafter  term,  1746,     I  give  to  m.y  daughtei  four 
"  hundred  pounds  if  fne  marries  with  the  confent  of  her  motlierj 
'^^h     but  if  file  marries  without  the  confent  of  her  mother,  then  to 
«t       intO'the  rejiduum  of  my  perfonal  eftate." 

The  daughter  did  not  marry  at  all,  but  died  after  tv/enty- 
one,  and  by  her  will  gives  the  four  hundred  potinds  to  the  plain- 
tiff, v/ho  brought  his  bill  for  it,  and  the  court  held  it  to  be  a  vejied 
legacy y  and  'well  dijpofed  of  by  the  ivill^  though  the  daughter  died 
unmarried* 

Mr.  A"t/  of  the  fame  fide  faid,  that  the  tePiator's  obje£l:  was 
not  to  defeat  the  legacy  to  his  grandaughter,  but  the  effecl  of 
that  paternal  care  he  had  for  her,  that  if  flie  married  at  all,  it 
fliould  be  with  the  approbation  of  her  father  and  mother. 

Mr.  Broivning^  of  the  fame  hde,  cited  Hemphill  verfus  Bayley 
Free,  in  Chan.  ^62, 

Mr.  Solicitor  General^  for  the  defendant,  allowed  it  was  a  clear 
fettled  point,  that  a  reflraint  of  marriage,  whether  a  condition 
f  5^^  3  precedent  or  fubfequent,  if  it  be  a  legacy  of  perfonal  ellafe,  is  ^ 
void  condition  unlefs  given  over  on  the  condition's  not  being 
performed. 

It  was  given  at  a  time  when  both  the  parents  were  living,  who 
were  bound  to  m.aintain  her,  and  takes  avvay  all  the  implicationsi 
that  might  oiherwife  arife. 

But  the  whole  will  turn  upon  this, 'when  is  the  time  of  pay- 
ment ?  I  give  to  tn\  grandaughwr  Anna  Elton  to  be  at  her  own  drf" 
f'^ful^  I  alk  vvhen  \  if  the  teiiator  has  fixed  no  time^  immediately? 

(0  1  ^^'f,  c  S.  C.  cited. 

Eut 


in 
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But  then  the  will  faying,  ///  cafe Jhe  marry  with  the  coufc/il  and 
approbation  of  my  fin  Jacob  Elton  and  his  Avife^  &c.  fhcv/s  he 
did  not  intend  it  fliould  be  at  licr  own  dlfpofal  nnlefs JJje  married^ 

And  it  is  veafonahle  to  funpor.-  this  his  intention,  becaufe  the 
teftator,  TunA  Elizabeth  Day,  thei~i;riJ.  of  Anna  Elton^  kuew  that 
Iier  father  would  provide  for  her,  and  intendtd  this  only  as  an 
addition  if  there  fliould  be  a  marriage. 

That  dies  incertus  condiiionem  in  tejianienfo  facii^  is  th.e  rule  of 
civil  law,  and  though  tliey  do  not  hold  a  niarri.\ge  with  confent  to 
be  neceffary,  yet  thty  fay,  wliCre  it  is  given  on  condition  of  mar- 
riage, there  mufh  be  a  marriage.  Dig*  lib.  35.  tit*  i.  de 
ccnditionibus  tfj  demonjlralionihiis,  <^c* 


Tit  : 


Si  ita  h-s^atimt 

tejlator  fcijfit^   alt t' ruin  matrinioniiini   ertt  expeBandtirn 
intererit    iitnim   vivo   tcllatore^  an  pod 
Jlrlt. 


Lc^i  75.        /V/.  Lex  68. 

5/  niipia  fucrity  hoc 
nihilque 

mortem  ea  iterum  mip- 


Mr.  Broiun^  of  th.e  fame  fide,  cited  the  cafe  of  Garhut  verfus 
liilto?!  [i),  November  26,  1739)  before  Mr.  Verney  zt  the  Roils, 
A,  gave  a  Icp;acy  of  200  /.  to  B.  provided  (lie  married  with  the 
confent  of  her  father  and  mother,  and  the  furvivor  of  them  : 


brings  her  b 


for  the  legacy  wnile  flie^is  hngle^  and  Mr. 
held  it  did  not  veil  till  lier  marriage,  and  dilmiilcd  her 


B 

V 'rney 
bill. 

Mr.  IVilbraham 
words  inftead  of  I 


of  the  f^ime  fide  faid,  only  tranfpofe 
;ive  i;oo/.  to  Anna  Elton,  to  be  at  her 
pofal  in  cafe  fhe  marries,  fappofe  the  teftatbr  had  faid,  //; 


tiie 
dif- 

cafe 


to  oe  at  her  c 


'ifpofal. 


and  mere 


•e  muii  have  been  a  marriage 


it  was  a  ver}:cd  legacy  in 
and  that  will  depend,  on 
II,  and  the  authorities  of 


Anna  Elton  marries^  I  give  1500/. 
could  have  been  no  doubt,  but  tli 
to  make  it  veft. 

Lord  Chancellor, 

The  general  quel'ticn  is,  wl^cther 
Anna  Elton  at  the  time  of  her  death, 
the  conllru£lion  of  the  clauie  in  the  v, 
this  court. 

His  Lordfiiip  then  ftated  the  devife  to -^^;;/7^z  Elton, 
As  to  tlie  claufe  in  a  former  par?  of  the  will,  in  which  the 
teftator  gives  1000/.  to  Anna  Elton,  his  grandaugiiter,  at  tv^cnty- 
one,  or  marriage,  which  fhould  hrll  happen,  1  fhall  confider  it 
afterwards. 

It  has  been  infilled  for  the  plaintiff,  that  the  legacy  vefted  in 
Anna  Elton  immediately  on  the  d;^ith  of  the  teilator,  and  tliCiC- 
fore,  notwithftanding  (he  is  dead  i^ii married,  that  he,  as  htr 
reprefentative,  is  intiticd  to  it;,  and  that  trc  whole  of  dds  is  a 
condition  fubfequeni,  and  her  dying  heiore  Di.irr:.:'-;c  being  the 
a£l  of  God,  it  does  not  therefore  defeat  the  li-o-ac 
^  -  But  I  deny  this  abfolutely,  and  I 
preccdenr,  though  whether  a  con<!it.iori  precedent  or  fubfequent,, 
it  makes  no  difFerence ;  but  tlr=it  t':is  is  a  condition  precedent  ap- 
pears from  the  words,  for  whether  a  teilator  fays  in  cafe  fhe  mar- 


(i)  Ante  I  voh  38 1.  S.  C 
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Iltow  ries  I  give,  or  I  give  in  cafe  (he  marries,  it  makes  no  dlfFcrehcc, 
but  in  both  cafes  it  is  annexed  to  the  fubftance  of  the  devife  j  the 
words  to  be  at  her  difpofal  do  not  vary  the  cafe,  for  whoever  gives 
3  legacy  gives  it  to  be  at  the  difpofal  of  the  legatee,  and  thofe 
words  cannot  be  feparated  from  the  words  I  give ;  it  is  plain 
therefore  upon  the  words  that  it  is  a  condition  precedent,  and 
dependent  upon  the  marriage. 

Suppofe  this  young  lady  had,  immediately  on  the  death  of 
her  grandfather,  brought  a  bill  here  for  the  .  legacy,  the  court 
could  not  have  decreed  it,  for  the  time  is  annexed  to  the  fub- 
ftance  of  the  legacy,  and  therefore  is  ftronger  than  the  cafe  of 
Athens  verfus  Hiccocks,  i  Tr,  Atk,  500.  which  was  annexed  to 
the  payment  only,  and  is  called  by  the  civil  law  execution  of  the 
legacy,  and  in  this  refpe£l,  I  govern  myfelf  a  good  deal  by  the 
cafe  of  Gar  but  verfus  Hiltoti  at  the  Rolls  ( i ). 

It  has  been  faid  by  Mr.  Attorney  General,  it  is  very  impro- 
bable the  grandfather  would  make  fuch  a  difpofition,  as  might 
keep  it  poflibly  in  fufpence  during  the  whole  life  of  the  gran- 
daughter. 

Could  (he  have  had  the  intereft  if  (he  had  brought  her  bill  ? 
Certainly  fhe  could  not ;  for  where  intereft  is  liot  given  by  a 
grandfather,  (he  is  not  intitlcd  to  it ;  otherwife  where  a  legacy  is 
given  by  a  father,  becaufe  if  he  does  not  provide  maintenance, 
the  court  will  give  intereft  in  lieu  of  it,  though  the  legacy  be 
payable  at  a  future  day. 

The  civil  law  does  not  make  any  difFerence  whether  the  con- 
dition is  precedent  or  fubfequent,  for  there  any  reflraint  of  mar- 
riage is  void,  but  then  this  court  and  the  civil  law  do  both  require 
the  faSlutn  of  the  marriage  fhould  be  performed, 
r  J  Whether  it  is  taken  in  the  fenfe  of  a  condition,  or  in  the  fenfe 
and  meaning  of  a  time  of  payment,  it  is  the  fame  thing,  for  the 
rule  is  dies  ittcertus  in  iejlameuto  conditiomm  facit. 

When  it  is  given  to  be  paid  at  twenty-one,  the  time  is  cer- 
tain, and  known  to  an  hour,  and  therefore  held  to  be  tranfmifTible  \ 
but  where  the  time  is  uncertain^  it  has  been  held  not  to  veil 
till  the  contingency  happens,  becaufe  it  cannot  he  afcertamcd  ivhe" 
ther  it  will  ever  happen  or  no, 

I  do  agree  there  is  an  ambiguity  in  the  words  not  otherwife^ 
whether  they  relate  to  the  words  immediately  antecedent,  or  to 
the  whole  claufe. 

It  has  been  contended  for  by  the  plaintiff,  that  tliey  relate 
only  to  the  words  immediately  antecedent;  but  I  do  not  know 
what  warrant  there  is  to  confine  thefe  words  only  to  a  part  of  the 
fenter.ce,  but  they  muft  run  through  the  whole,  and  means  that 
he  does  not  give  it  unlefs  there  fliould  be  a  marriage. 

In  tlie  cafe  of  Atkyns  verfus  Hiccochsy  I  determined  upon  the 
fame  foundation,  and  the  fame  principles  1  go  upon  in  the 
prefent,  though,  as  I  faid  before,  that  is  a  ftronger  cafe,  for 
there  in  the  gift  of  the  legacy  the  time  was  not  annexed  to  the 
fubftance  of  the  legacy,  but  to  the  payment  only,  and  yet  the 

(1)  Artie  1  vol.  381.  S.  C. 

ground 
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ground  of  my  determination  was,  that  the  veiling  of  the  legacy     ItroN  r. 
related  to  the  event  of  the  marriage,  and  as  that  never  happened,  E^-ton. 
the  legacy  did  not  veft. 

There  it  was  a  legacy  given  by  the  father  2%  a  portion,  but  In  A  grandfather  it 
the  cafe  of  a  grandfather,  he  is  not  bound  by  that  duty  of  na-  "^de  fora^ra^ild' 
ture  to  provide  for  a  grandchild,  efpecially  in  this  cafe,  where  a  child,  cfpeciaiiy 
father  was  living  at  the  time  of  the  will,  and  after  the  death  of  where  a  father  i« 

fhp  fpfl-ator  living atthe  time 

tne  teitator.  ^^^^  ^jjj^ 

after  the  teilator's  death. 

In  the  cafe  of  a  devifc  by  a  grandfather  to  a  grandchild,  of  a  where  there  b 
copyhold  eftate  where  there  is  no  furrender,  the  court  will  not  JcopyhoWcftafe 
fupply  it  againft  an  heir  at  law  ;  and  fo  held  in  the  cafe  of  Kettle  by  agranofather 
vcrfus  Town/end,  i  Salk.  187(1).  ^.^ ^  ^ 

will  not  fupply  It  againft  an  heir,  i  n  favour  of  the  grandchild^ 

I  am  of  opinion  from  the  whole  texture  of  this  will,  that 
the  legal  conftru£lion  agrees  with  the  intention  of  the  teftator. 

The  will  fpeaks  that  the  grandfather  meant  this  legacy  as  an 
addition  to  her  fortune,  in  cafe  fhe  married^  for  in  a  former  claufe 
of  the  will  he  had  given  her  another  legacy  of  1 000  /.  either  at 
twenty-one,  or  marriage,  which  (hould  firft  happen,  fo  that 
if  {he  had  lived  to  be  twenty-one,  and  had  died  unmarried,  yet  (he 
would  have  been  intitled  to  fomething. 

It  might  have  been  a  queftion,  whether  the  words  to  be  at  her 
9wn  difpofal^  were  not  giving  it  to  her  feparate  ufe,  but  if  they 
were  not,  it  would  have  made  no  dilFerence,  becaufe  her  re- 
lations might  before  the  marriage  have  fecured  it  for  her  fepa- 
rate ufe. 

The  cafe  of  Atkyns  verfus  Hiccochs  is  in  point,  and  whether 
right  or  no,  has  not  been  appealed  from  ;  and  I  fhall  not  be  in- 
clined to  deviate  from  my  own  opinion,  which  was  given  upon 
mature  confideration*  ( 2). 

•  A  teftator  dcvifes  to  E,  H,  zoo  L  to  be  paid  her  at  the  time  of  marriage,  or  with- 
in three  months  after,  provided  fhe  marry  with  the  approbation  of  his  two  fons.  K.  H, 
died  after  2 1,  but  without  being  married.  Bill  brought  by  her  reprefentative  for  the 
legacy.  Per  Lord  HarJivicke,  In  all  cafes  where  the  condition  of  marrying  is  annexed, 
it  is  necefTary  there  ihould  be  a  marriage  to  veil  the  legacy,  ^tkyni  verfus  HiecockSf 
Tr,  Vacation  1737.  1  T.  Atk.  500. 

(i)  Prec.  ChaJ  i^y-j.  S.  C.  Goodwyn  v.       (2)  Bill  difmiffed.  Re^,  Lib,  A.  1746. 
Goodwyn,  I.  Ff,  228.  Tudor  v.  Affon^    fol.  396. 
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Flanders  verfus  Clarke y  May  20,  17471 


S.  C.  I  Vef.  9. 


JiA'Argaret  Flanders  ^  by  a  will  dated  the  15  th  of  November  The  power  of 
JVl  <f  bequeathed  to  her  fon  John  Flanders  one  hundred  execution  is  not 

^  •ji.-      ui,  \       •     determined  by 


one. 


and  fifty  pounds,  to  be  paid  to  him  by  her  executors  therein  the  death  of « 
named,    at  fuch  times,    and  in  fuch  proportions,  as  thev  but  the  whole 
«  fiiouia  judge  neceflary  for  him,  and  declared  her  will  to  be,  ^^heiland'ht'' 

may  aflcnt  to  a  legacy. 

**  that 
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FtANDFRST.  <e  that  the  faid  John  Flanders  fliould  not  have  the  difpofition  of 


Cjlaske. 


the  faid  legacy  to  his  then,  or  any  future  wife,  but  that 
*f  cafe  of  his  death  without  iflue,  the  fame  fhould  revert  unto 
the  faid  teftatrix's  family ;  but  in  the  mean  time  ihe  direfted 
"  her  executors  by  half-yearly  payments  .to  pay  the  faid  John 
"  Flanders  interefl  after  the  X2X^.  q{  jive  per  cent,  for  fuch  parts  of 
<'  tHe  faid  principal  as  (liould  from  time  toti;p.e  continue  in  their 
hands,  till  the  whole  fnould  be  paid." 

The  fiirviving  executrix  of  the  mother  dire£ls  the  hundred 
and  fifty  pounds  by  her  will  to  be  paid  vi^ithin  two  years  after  I 
her  death. 

riie  bill  is  brought  by  the  legatee  for  the  hundred  and  fifty 
pounds,  and  infifts  he  has  a  right  to  be  paid  the  whole. 
Lord  Chancellor, 

The  claufe  in  this  will  is  fo  particular,  that  it  cannot  be 
determined  by  any  general  rule,  but  on  the  penning  of  the  will. 

To  take  the  claufe  by  its  particular  parts,  Margaret  Flan^ 
ders  "  bequeaths  to  her  fon  John  Flanders  one  hundred  and  fifty 

pounds,  to  be  paid  to  him  by  her  executors,  at  fuch  tim^es  and 
*^  in  fuch  proportions,  as  they  fhould  judge  necelfary,  and  de- 
"  clared  that  her  faid  fon  fhould  not  have  the  difpofition  of  the 
*^  Bid  le!;-acy  to  his  then,  or  future  wife,  but  that  in  cafe  of  his 
*^  death  without  ifiue,  the  fame  fhould  revert  unto  the  faid  tef- 
"  tatrix's  family." 

If  it  had  refted  there,  I  fliould  have  been  of  opinion  Jolm 
Flanders  fhould  have  had  the  ufufru6luary  interefl  only,  and  it 
would  have  gone  over  on  his  leaving  no  iffue  at  his  death  ;  for, 
as  I  faid  at  firfl,  the  particular  penning  ties  up  the  words  to  ifiue 
living  at  the  time  of  his  death  ( i ),  and  points  out  the  particular 
time  Vv'hen  he  might  make  the  difpofition,  and  fliews  therefore  it 
was  a  particular  time,  and  a  particular  dying  without  iiTue,  that 
was  meant  by  the  teflatrix. 

But  in  the  mean  time  flie  dire6led  her  executors,  by  half- 
yearly  payments,  to  pay  the  faid  John  Flanden  interell  at  the 
rate  of  five  .per  cent,  for  fuch  parts  of  the  faid  principal  as  fhould 
from  time  to  time  continue  in  their  hands  till  the  ivhole  JJjould  be 
paid* 

Her  intention  feem^s  to  be,  that  her  executors  fliould  have  a 
power  of  paying  the  v/hole,  or  in  part,  as  the  trade,  dealings,  or 
occaf.cns  of  the  fon  fl'ould  require,  and  that  he  might  fpend  or 
difpofe  of  this  as  bethought  proper,  but  while  anv  pnrt  of  the 
hundred  and  fifty  pounds  remained  in  the  executor's  hand,  to  be 
fubject  to  the  wiil. 

It  has  been  o!^j:.^cled  rliat  t''~.;;  -irfent  of  the  executors  is  ne- 
cefiary  to  every  legacy  (2),  -.'i  "  r.i  re  being  two  under  the  will  of 
lilargaret  Flanders^  and  one  'Iccd,  the  irnv^vor  cannot  alient. 

I  do  agree,  v/hether  it  be  a  ip  ^-^ine  je;  ac, ,  or  a  pecuniary  one, 
the  afient  of  the  executor  is  necehir  ,  L-.u  the  power  of  executors 

(i)  Vide  H'jdgsc?i  V.  Bujfo'i         2  vol.        (2)  Novihej  v.  Norihej,  ante  2  vol.  77. 
S9.  TiOte. 

is 
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is  not  determnied  by  the  death  of  one,  for  the  whole  furvived  to  Flandirs  v. 
the  other  executor ( I ),  and  (he  might  affent,  Clarkz. 

This  comes  near  the  cafe,  in  Fizgibbons's  Reports^  of  the  Attor^ 
nej  General  in  behalf  of  the  Goldfm'iths'  Company  of  London  verfus 
Hall  314.  where  what  the  court  went  upon  was  the  limitatiou 
over  was  void  ;  for  as  the  fon  had  a  power  to  fpend  the  whole, 
the  company  could  have  no  more  than  he  fliould  have  left^un- 
fpent,  and  therefore  difmiffed  the  bill. 

The  legacy  in  the  prefent  cafe  amounts  to  the  very  fame  ;  here 
Is  a  power  to  fpend  the  whole,  and  for  the  executor  to  pay 
to  the  fon  of  the  teftator  from  time  to  time,  either  part  of  the 
hundred  and  fifty  pounds,  or  the  whole,  as  the  occafions  of  the 
fon  (hould  require. 

This  being  too  a  provifion  made  by  a  mother  for  a  fon,  I  am  of 
opinion  the  legacy  ought  to  be  paid  to  him,  without  las  giving 
any  fecurity  5  and  decreed  accordingly  (2), 

(l)  So  Attorney  General  y.  Gleg,  ante  I         (2)  Reg,  Lib,  A.  1746.  fol.  656. 
vol.  556.  Jacomb  v.  Harnxjood^  2  Fef,  265, 


Fetre  verfus  Fetrey  May  20,  1747.  Cafe 


Lord  Chancellor,  [  5^1  ]  ' 

THE  court  will  not  oblige  a  jolntrefs  to  bring  in  her  ]oin-  Ajomtref3i3  Hat 
tare   deed   into   court,  or  before  a  Mafter,  uniefs  the  htr^4lr°ui- 
requiring  it  will  confirm  her  jointure  (i),  but  will  dire6l  her  deed  into  court, 
only  to  deliver  in  a  fchedule  of  the  deeds,  and  the  court  at  "^'^'^p.  ^^'^  ^.^^^9 
their  difcretion  may  order  wdiat  fliall  or  fliall  not  be  produced.  confiJmtc7 

Where  there  is  a  numerous  family  of  children  who  are  In-  Upon  an  appilca- 
fants,  upon  an  application  for  maintenance  for  the  cicefi:  fon,  tion  for  iTidimc- 
the  court  w^ill  make  a  liberal  allowance  to  him,  thr.t  he  r.iay 
be  the  better  able  to  maintain  his  brothers  and  fifters,  coniu'c^r-  coar:  wliiVnafcc 
ing  him  in  the  light  of  the  father  of  the  family;  but  in  the  pre-  him  a  liberal 
fent  cafe  the  eideil  fon  bein<7  conveyed  av/ay  clande'linely  to 
Voivay,  out  01  the  hands  oi  the  guardian,  the  court,  as  i)e  cannot  mainuin  his 
be  brought  before  them,  can  malce  no  order  of  thh  kind,  but  brochcrs 
direaed,  after  Lady  ^i;/;7  P./r^'s  joinrurc  is  f^tlcCcJ,  that  the  S^lg^'^tHf 
furplus  rents  and  profits  lliouid  be  laid  out  for  trie  bciieiit  of  ilie  ^aremhi^^), 
cldeil  fon. 


(l)  Chamberlain  V.  Knappf  ante  \  yo\.  in7^     Vef,  junr.   76.  Pyvccnt  v.  PynC'7:t^ 

^Z,  Lord  Fort/mouth  v.Lafy  JLjjin^bam  1.  poft57l. 

Vef.  430.  Z-^-.T'S  V.  Trolkp^   2  ycf.  662.        (2)  Lai:ay  \\  A:hoI,  a:ite  2  \q\.  44-, 
S^nhoufe  v.  Earl^  ibid.  450.  Ford  v.  Peer* 
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Cafe  178.  Lady  Head  \tx£\x%  Sir  Francis  Head^  May  21,  1 747. 

'^t^rMl^m  np^^  defendant's  counfel  objeaed  to  the  reading  the  depo^ 
c/tlfe'^^plainttff'  fition  of  Jafie  GeneiVy  the  wife  of  John  GeneiVy  for  the 

cannot  be  read  plaintifl^,  as  he  is  the  prochein  amy  of  the  plaintiff,  and  Habie  to 
hlt^ifxluz*  the  colts. 

to  cofts.      ^       The  court  allowed  the  objedlion. 

S.  C.  ante  295, 
poft  547. 

Cafe  179.  Ajion.  Eajler  iermy  May  21,  1 747* 

Koticemuft  bc  A  ^  ^^'^^^^^  ^"^^  obtained  on  a  motion  of  courfe,  that  the 
given,before  you  plaintiff  fiiould  be  at  liberty  to  add  fome  new  interro- 

can  move  to  add  gatoiies  for  the  examination  of  the  defendant,  the  examinations 
rreTforthc  cxal  ^^^^^^7  f^^  being  reported  fufficient,  and  that  both  fets  of 
mination  of  a    interrogatories  may  be  anfwered  at  the  fame  time. 

defendant,  on 

the  examinations  before  put  in  being  reported  infufficient*  Such  an  order  obtained  on  a  motion  of  courit 
13  irregular,  and  will  be  di (charged. 

Lord  Chancellor, 

I  find  no  inftance  of  an  order  of  this  fort,  on  a  motion  of 
courfe  5  it  has  fome  analogy  to  orders  for  amendment  of  bills, 
where  anlwers  have  been  reported  infufficient ;  and  if  this  prac- 
tice is  not  of  courfe  for  adding  interrogatories,  on  an  examina- 
tion being  reported  infufficient,  I  will  not  fet  up  this  as  an  in* 
f  5^^  1     ftance,  and  thereby  introduce  a  new  pra£lice, 
wtbcrone*uK>      ^  think  the  court  has  rather  gone  too  far  in  allowing  the 
in  in  allowing  amendment  of  bills,  on  anfwers  being  reported  infufficient,  as 
the  amendment  it  has  frequently  been  made  ufe  of  as  a  fcheme  and  method  of 

•f  bVlIs  OA  an-      ,  1 
iwer's  being  re-  fi^iay. 


f  orttd  infufHci. 


If  the  party  wants  to  add  new  interrogatories,  on  an  exami- 
nation reported  infufficient,  an  application  {hould  be  made  to 
the  court  by  notice  to  the  other  party,  that  the  court  may  be  ap^ 
prized  whether  there  is  a  ground  for  it  *,  but  as  this  was  an  order 
obtained  on  a  motion  of  courfe,  the  court  thought  it  irregubr. 


and  difcharged  the  order. 


^afe  180.  City  of  London  verfus  Najhy  May  25,  1747. 

S.  C.  1  Vef.  12. 

Where  aperfon   J-    Q  R  D  Hardmch  ftated  the  cafe  as  follows : 

on  a  buildmg  I 

leafe  covenants    JL  J  ^  »  n 

to  new-build  the  The  bill  is  brought  by  the  city  of  London  againft  A^^,  to 
brick mcfruagcs,  j^^^g  ^  fpecific  performance  of  an  agreement  for  a  building  leafe 

on  the  premises,  1,1       r  r      1      1   1,  ^ 

the  rebuilding     01  lome  Old  houles  Xit2Ct  Leaden  hall  market, 

fome  and  repair- 
ing others  ii  not  fuificlentto  anfwer  the  covenant,  but  the  leiTcc  muA  rc- build  the  whole. 

The 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


The  points  in  the  caufc  arc,  what  is  the  true  intent  of  the  City 
covenants  in  the  leafe  and  agreement  entered  into  between  the 
city  of  London  and  George  Greaves^  a  builder,  the  original  leffee, 
and  whether  the  covenants  are  fufficiehtly  performed  ? 

Another  point  has  been  made  on  the  circumftances  of  fraud 
and  mifbehaviour  in  obtaining  of  this  leafe,  the  defendant  being 
at  that  time  a  committee-man  for  letting  the  city  lands. 

It  appears  thefe  were  very  old  houfes,  and  that  the  city  had 
an  intention  by  their  committee  for  letting  the  city  lands  to  let 
thefe  premiflss  in  the  year  1734,  an  order  thereupon  was  made 
to  furvey  the  premifles  on  the  firft  of  May^  and  it  was  reported 
they  were  much  out  of  repair,  and  proper  for  a  repairing 
leafe. 

The  utmofl  term  allowed  for  repairs  is  one  and  twenty  years, 
but  the  city  are  not  bound  down  upon  building  lenjes  for  any  cer-* 
tain  term. 

The  propofals  for  taking  a  repairing  leafe  were  rejected,  and 
came  to  nothing.  The  confideration  of  thefe  houfes  was  takea 
up  again  in  1736.  Mr.  -W^,  who  was  then  pf  the  committee^ 
was  appointed  to  infpe^l. 

The  3d  of  "November y  173^,  a  report  was  made,  to  whicli 
Nafi  was  a  party  :  in  purfuance  of  an  order  in  May  before,  that 
the  infpedlors  were  of  opinion  the  houfes  ought  to  be  rebuilt,  as 
they  are  in  a  very  bad  and  ruinous  condition,  and  to  which  C  I  '3 
report  Mr.  Nafi  figned  in  the  firft  place,  on  the  4th  of  Novemberi^ 
1736,  an  advertifement  was  ordered  to  be  put  in  the  publick 
papers,  that  the  premifles  were  to  be  let  on  a  lui/dittg  leafe  of  6  ^ 
years.  ' 

Every  one  of  thefe  adls  import  in  the  ftrongefl  manner  4 
building  leafe. 

Mr.  George  G;/®i;^j  offered  to  give  the  city  a  1000/.  fine  upoa 
a  61  years  leafe,  and  that  propofal  was  accepted,  and  he  was  de- 
clared the  beft  bidder  :  after  this  a  draft  of  a  leafe  was  prepar- 
ed, in  which  were  thefe  words,  the  leflee  to  new-build  the  pre- 
mifles,  or  any  part  thereof  \  but  it  appears  that  the  words,,  or  any 
part  thereof y  were  ftruck  out  in  the  draft,  and  left  out  in  tlis 
original ;  the  leafe  was  to  be  approved  of  by  two  of  the  commit- 
tee-men, and  was  fo  accordingly,  by  Mr.  Heaton  and  the  defend- 
ant Naf}j. 

Afterwards  this  leafe  was  executed  on  the  8th  of  Februarf 
1736,  and  thofe  words  ,  or  any  part  thereof  being  left  out,  proves 
they  had  been  under  the  confideration  of  the  whole  committee, 
and  dropped  by  their  exprefs  direction. 

Mr.  Greaves  came  into  pofleflion  under  this  leafe. 

The  firft  queftion  was,  what  is  the  true  intent  and  meaning  o£ 
the  covenant. 

It  was  infifted  by  the  counfel  for  the  city  of  London^  the  mean- 
ing is,  that  all  the  mefluages  fliould  be  entirely  new-built y  where- 
as  but  two  have  been  new  built,  and  the  reft  repaired. 

And  by  the  counfel  for  tiie  defendant  l^affj^  that  if  he  built 
new  mefluages  in  the  plural  number,  (which  muft  be  two  at 

leaft), 
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Cityor  Lo?fDON  leafl),  and  the  refl  were  put  into  repair,  that  this  is  fufficient  to 
I  ASH.      jinfwer  the  covenant. 

I  am  of  opinion  "the  true  confl:ru£lion  is,  all  the  meffuages 
fhould  be  rebuilt. 

Mr.  Greaves  covenants  that  he  will  new-build  the  brick  mef- 
fuages on  the  premiiies  within  the  compafs  of  three  years. 

What  can  be  the  meaning  of  fuch  a  covenant  ?  Why,  to  re- 
build the  whole,  for  an  indefmls  propofition  is  equal  to  an  iimver- 
falprcpofition,  for  had  it  been  left' to  Mr.  Gr^^wj's  difcretion  to 
build  two,  or  three,  or  four  houfes,  it  woujd  have  been  fo  very 
uncertain,  that  it  could  never  be  the  meaning. 
[  5^4  ]  It  was  an  oniiffion  that  there  was  not  a  plan  annexed  to  the 
leafe,  - defcriblng  what  fort  of  houfes  Greaves  was  to  build. 

If  there  could  be  any  doubt  upon  the  covenants,  it  muR  be 
confidsred  on  the  nature  of  the  contract,  what  does  that  im- 
port?  A  building  leafe  even  by  the  term  only^  which  is  for  6i 
years, 

Suppofe  an  adion  at  law  had  been  brought,  and  in  that  action 
the  city  of  London  had  affigned  a  breach,  tliat  Greaves  had  not 
performed  the  covenant  in  nev/-building-  all  the  premilTes, 
and  the  defendant  had  pleaded  he  had  built  two  houfes,  the  plain- 
tiff mull  have  had  jadgmeni:,  for  building  two  only  is  not  a  per- 
formance of  the  covenant. 

The  di(ii2i6iion  between  a  repairing  and  a  building  leafe  ap- 
pears by  the  a£ls  done  by  the  city  ;  on  the  tv/o  reports  of  re- 
pairs, that  no  perfon  had  appeared  10  make  propofais,  an  adver- 
tifement  was  tliereupon  ordered  for  propofals  to  build,  contrail:, 
^V.  All  this  fpeaks  an  intention  of  letting  a  building  leafe  in  op- 
pofition  to  and  in  contradiftin£l-ion  to  a  repairing  leafe. 

It  has  been  proved  by  A4r.  Dance  the  city  furveyor,  tliat  on  a 
repairing  leafe,  the  city  of  London  nzv<cx\t^  but  for  2i  years,  but 
if  on  a  building  leafe  for  6i,  or  more,  and  then  all  the  premiffes 
iliall  be  nevz-built. 

But  what  greatly  {lrengcl>ens  the  cafe,  is,  the  infertion  of  the 
words,  or  any  part  thereof ^  in  the  draft,  and  their  being  flruck 
out  afterwardsj  which  flievrs  the  city  of  Lo?idon  faw  this  would 
be  an  evafion,  and  ftvuck  out  thefe  words  to  prevent  any  mifap- 
prehenfion  in  the  fenfe  of  the  leafe. 

The  defendant  is  now  contending  for  the  very  thing  which 
the  city  difagreed  to,  and  dih^pprovcd  of,  before  the  leafe  was 
executed. 

An  obfervation  has  been  made  on  the  part  of  the  defendant,  that 
there  is  no  mention  in  tlie  adverLifement  that^^/Ztlie  premiiTes  were 
,      to  be  7iew-built ;  but  to  be  fure  tlie  true  conftrudlion  is,  that  alt 
are  to  be  new-built. 

The  next  quehion  then  will  be,  whether  that  has  been  perform- 
ed .? 

Pulling  down  I  ^-^  opinion  it  has  not ;  for  all  the  defendant  has  done,  is 
the  fore  and  to  build  t'ujo  fiezv  hoiifes^  and  to  repair  the  old  ;  and  though  it  is 
back  front  of      j^decd  a  vcrv' larpiC  repair,  for  he  has  pulled  down  the  fore  and 

houlcs  and  re-      ,      ,      ^  ,  i     -i       i  11  1  ^•  n 

building  them,    back  fronts,  and  new -built  them,  and  tnat  wnat  are  cnieny 

is  not  f-^uiva- 

kiii  10  Uuwlci  intiiely  ncw-builr,  for  they  very  ofcen  drop  down  afterwards, 

left 
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eft  are  party  walls,  yet  this  is  very  different  from  new-building  ^'^^1°^-^^^^^°^' 

of  liour^s,  for  notwithftanciing  new-fronting  houfes,  they  very 
often  drop  down  afcerwa/us,  anil  therefore  are  not  equivalent  to 
houics  entirely  new-built, 

A  great  deal  of  evidence  has  been  read  to  prove  that  this  is  a 
fubllantial  repair,  and  that  the  houfes  will  be  as  good  at  the  end 
of  6f  years  to  let  on  a  repairing  ler.fe,  as  if  new  built. 

Th  ^  wltnelTes  vary,  and  it  io- dlfncult  to  reconcile  them,  un- 
lefs  takei)  in  the  fenfe  in  which  it  is  fworn  and  explained  by  one  of 
the  witneiTes,  who  fwears  he  could  have  built  all  thefe  hcufes  for 
2  i^  j  )dr::d  pounds  a  houf  .  :^.rov:ded  he  v/as  not  tied  to  a  proper 
th  .  'v  iefs  of  walls,  tEfc.  ana  i  believe  hemi;dit',  but  though  Mr. 
Greaves  was  not  confmed  to  particular  dimenfions,  yet  it  muft 
be  underdood  that  the  whole  ought  to  be  built  in  a  proper  work' 
nian-like  manner. 

The  next  queftion  will  be,  what  kind  of  decree  I  ought  to 
make;  it  was  infifted  at  the  beginning  of  the  caufe  for  the 
phinints-,  rhat  they  are  intitled  to  a  fpecific  performance,  and 
that  t  -  I'  Pendant  mull  rebuild  all  the  houfes,  which  by  ne- 
celTarv  '  •  'ttion  will  import  that  the  defendant  mud  puli 
down  ill.  the  houfes  which  have  been  only  repaired,  and  new- 
build  them. 

It  '.vas  objf-dled  on  the  p:irt  of  the  defendant,  that  the  plaintifFs 
are  not  proper  to  come  here  for  a  fpecific  performance,  but 
ought  to  be  (eft  to  their  action  at  law. 

The  obje<£lion  will  not  hold,  for  upon  a  covenant  to  build,  Upon  a  cove- 
the  pbintlffs  are  clearly  intitled  to  come  into  this  court  for  a  '^a"^  to  build, 

r       ■  -  r  \        T  •  r  .  the  leiiors  are 

Ipccmc  perrormance  ( i ),  otnerwile  on  a  covenant  to  repair  ;  tor  dearly  intitled 
to  build  is  one  entire  fmgle  thing,  and  if  not  done  prevents  that  to  come  into  this 
fee urity  which  the  city  of  London  has  for  the  rent,  by  virtue  of  ci^ficye^fbrm-" 

tne  leafe.  ,  ance,  ochenvife 

But  the  moil  m^iterial  obje(?l:ion  for  the  defendant  is,  that  the  «na covenant  w 
Courtis  not  obliged  to  decree  a  fpecihc  performance  where  it  will 
be  attended  with  great  lofs  and  hardfhip  to  one  of  the  parties,  and 
though  not  fpecifieally  performed,  yet  the  defendant  has  laid  out 
1100 1,  at  lead  in  the  repairs,  and  therefore  to  be  fure,  has  put 
them  in  a  very  good  condition  at  prefent. 

Now,  if  the  defendant  was  millaken  in  the  fenfe  of  this  CO* 
venant,  or  perhaps  has  even  knowingly  evaded  it,  ftiil  it  would  be 
^ard  to  decree  a  fpecific  performance,  and  fuch  a  decree  too  would 
36  contrary  to  the  good  of  the  public,  by  pulling  down  houfes, 
vidiich  from  the  evidence  chiefly  appear  to  be  in  luch  a  good 
condition,  as  that  they  may  ftand  a  great  number  of  years.  P  -l5  l 

It  would  be  of  no  fervice  to  the  city  of  Lofidon  to  make  fuch  a 
Llecree,  for  all  they  want  is  to  be  coinpenfated  in  damages,  and 
therefore  the  court  ought  not  to  make  a  decree  for  a  fpecific  per-  ' 
formance. 

But  then  it  has  been  faid  on  the  part  of  the  defendant,  if  fo, 
here  is  no  oecafion  for  any  other  decree  in  this  court,  buc  the 
plaintiff  Oiould  be  left  to  law. 

(i)  Sed         Lucas  v.  Co??i?nsrfordi  3  Bvq^  Cba,  Rep,  l66» 

Yoh^  H  h  Now 
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CASES  Argued  and  Determined 


Cityof  LoNuoIf 
T.  Nash, 


The  excluding  a 
member  of  the 
•  commit"tce  of 
city  lands  from 
teing  a  buyer-or 
a  feller  is  a  good 
yule  as  it  pre- 
vests  fraud. 


C  5^7  ] 

The  court,  in- 
ilcad  of  c]:•cree- 
i^,gafpeciilcp.:r 
fuimance  of  .he 
covenants  in 
•the  leafc,  chofe 
to  give  relief  by 

»y  of  inquiry 
of  doimnges  be- 
fore a  jury,  and 
dircdted  an  if-, 
fae  accordingly. 


Now  though  this  is  a  covenant  unperformed,  and  runs  with 
the  land,  and  will  affe£L  an  affignee,  yet  if  the  breach  was  made 
before  the  affignment  it  will  not  afFe£t  him  ( i ),  and  if  an  action 
were  brought  againft  the  reprefentatives  of  Greaves,  then  they 
muft  come  into  court  againft  Najh  for  an  indemnity;  and  this 
would  occafion  a  circuity. 

So  that  the  queilion  wdll  be^  what  the  relief  is  T  ought  to  giv^e^ 
%vhether  an  a£^:ion,  or  whether  I  Pnall  direct  an  ilTue, 

I  (hall  not  direc?-  an  aftion,  becaufe  all  proper  parties  are 
before  me,  the  repreventative  of  the  original  leflee,  and  the  af- 
iignee  of  the  leafe,  but  1  fnall  order  an  itfue. 

It  is  evidenl  to  me,  that  this  leafe  has  been  obtained  in  an  im? 
proper  manner,  taken  by  Mr.  Greaves  as  a  truflee  only  for  the 
defendant  Mr.  Na/hy  and  appears  to  be  plainly  a  beneficial  leafe  : 
Mr.  Greaves  dies  before  the  three  years  expire  for  building  thefQ 
houfesj  and  his  adminiflrator  alligns  this  leafe,  for  the  confide- 
ration  of  five  iliiilings  only,  to  Mr.  NpjT?. 

All  the  other  circumftances  (hew  that  this  was  taken  originally 
for  Mr.  Najh's  benefit,  becaufe  no  body  can  imagine  Mr.  Greaves*s 
reprefentative  would,  have  affigned  it  over  for  fo  fmall  a  confi- 
deration  as  five  {hillings,  if  Mr.  Greaves  had  ever  had  any  bene- 
ficial intereft. 

Mr.  Na/h  Hkewdfe  is  a  member  of  the  committee  of  city 
lands,  and  all  committee-men  are  exprefsly  excluded  from  being 
a  buyer,  or  a  feller,  which  is  a  good  rule,  and,  hope  they  will 
continue  it,  becaufe  it  prevents  fraud  and  coUufion. 

This  w^as,a  fcheme  of  Mr.  Nfi/h  to  increafe  the  term  to  6i 
years,  inftead  of  2  i ,  and  yet  'to  do  nothing  more  than  repair, 
notwithftanding  the  term  in  the  leafe  is  trebled  ;  and  though  Mr. 
Naj7j  has  twice  under  his  hand  reported  they  were  in  a  very  bad 
snd  ruinous  condition,  ftill  he  has  thought  proper  to  examine  wit- 
neiTes  to  prove  they  were  in  a  good  condition,  and.  fit  to  be  re- 
paired. 

I  firall  Mve  more  credit  to  his  own  report  than  to  his  wit^ 

,0  i.  .  . . 

neiies. 

The  relief  m^ift  be  by  w^ay  cf  inquiry  of  damages  before  z 
jurv  ;  and  I  arn  more  inclined  to  this,  than  to  decree  a  fpecific 
performance,  becaufe  it  appears  upon  the  dlfpute  of  the  extent 
of  tlie  buildings,  that  there  was  a  formal  committee  with  Mr, 
Darice  tue  fiivvtyor  cf  the  city  of  LovJon^  at  the  head  of  it,  viewing 
the  repairs,  wivde  tlic  \vorkmt:n  v/ere  employed  about  it,  and  yet 
made  no ,  objection  to  Mr.  Greaves^  going  on,  and  therefore  are 
too  late  in  coininr^  here  for  a  fpecific  periormance  unlefs  they 
had  brought  a  biH  recenily  and  immediately  after  tliis  furvey. 

■  I^ord  Hard-wicle  dlre^lcd  an  ilTiie  to  try  w^hat  damages  the 
mayor,  commonalty  and  citizens  of  Loud.n  have  fuftained,  b,y 
the  rion-pcrform.ance  of  the  covenants  in  the  lesfe  to  Mr. 
Greaves^  and  appointed  the  city  of  London  pLiinilfFs,  and  Niifh 
?.lone  defendaiit. 


(i)  Vidd  Vnlliant  v.  Dodmede,  ante  Savkmrs^  South<iva?k  y.  S/nithj  3  Burr, 
:i  voL  546,  548.  Church  ivardcr.s  of  iit,  I27i. 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


Godfrey  verfus  Watfon^  March  2T,  1747.  //  came  before  the  Court  Cafe  l8f. 

on  Exceptions  to  a  Mcijiars  Report, 

THE  firfl  exception  was  for  not  allowing  the  fum  of  three  Whereacredl- 
hundred  eighty  one  pounds,  being  the  furplus  intereft  be-  t°x'teL\"iin'ds  by 
yond  the  penalty  of  a  judgment  ( i ).  ,      *  degity  he  holds 

^ucufqut  deb'iMm 

fathfaBiimfuerity  and  at  law  the  debtor  cannot  on  z -^-nt  ad  cojnputandtm  infift  on  the  creditor's  doing 
more  than  accoun'  for  the  extended  value  j  but  if  the  debtor  comes  here  for  relief;  the  court  will  give 
it  himj  by  obliging  ihe  creditor  to  account  for  the  whole  he  has  received  >  but  as  he  who  comes  for 
equity  muft  do  equity,  wi.l  direii  the  debtor  to  pay  intereft  to  the  crediLor  though  it  fhould  exceed  the 
principal. 

A  creuitor  is  not  confined  to  the  extent  of  the  penalty'  upon  a  judgment,  but  may  carry  the  computa- 
tion of  interert  beyond  it. 

It  was  faid  by  the  plaintiff's  counfel,  that  the  creditor  is  in- 
titled  only  to  the  extent  of  tl\e  penalty  upon  a  judgementj  and 
that  he  can  carry  the  intereft  no  further. 

Lord  Chancellor, 

At  law,  upon  a  judgment  entered  up,  it  is  the  dehitum  recit" 
peraium^  and  the  Rated  damages  between  tlie  parties  ;  but  if  the 
creditor  does  not  take  out  a  peri  facias  againft  the  perfon  of  the 
debtor,  or  his  perfonal  eftate,  but  extends  the  lands  by  elegit^ 
which  the  fheriff  does  Only  at  the  annual  value,  and  much  be- 
low the  real,  the  creditor  holds  quoufque  dehitum  fatisfaEtum  fuerlt, 
and  at  law  the  debtor  cannot,  upon  a  writ  ad  CQmputandum^  infill 
upon  the  creditor's  doing  more  than  account  for  the  extended 
value  ;  but  if  the  debtor  comes  into  a  court  of  equity  for  relief, 
this  court  will  give  it  hini,  by  obliging  the  creditor  to  account 
for  the  \^hole  that  he  has  received  j  and  as  a  perfon  who  comes  [  5^  ^  ] 
for  equity,  muft  do  equity,  will  diredi:  the  debtor  to  pay  intereft 
to  the  creditor,  even  thou;2;h  it  ibould  exceed  the  principal  (2)  ; 
and  i  remember  very  well  upon  ferjeant  Whitnhers  infilling  be- 
fore Lord  Chancellor  Co^jjper,  that  this  would  be  repealing  the 
fiafute  ef  IVtflwjnfer^  his  Lor^ifliip  faid  he  would  not  repeal  the 
ftatute,  but  he  would  do  cornplete  juftice,  by  letting  the  credi- 
tor carry  on  the  intereft  upon  his  det)t,  as  he  was  to  account  for 
the  whole  he  had  received. 

And  the  fi^me  rule  prevails  in  this  court,  where  a  mortgatree  V/liere  a  more - 
has  tacked  a  judgment  to  his  inortgage,  he  lliall  not  be  confined  g^gee  has  tacked 
to  the  penalty  cf  the  judgment,  but  ihall  be  intitled  to  intereft  \-^^^^^^o^^^ 
upon  the  debt  fecured  by  judgment,  thoygh  it  exceeds  the  pe-  hefhaiinotbe 
naity,  down  to  the  timxe  the  principal  is  paid  off;  and  therefore  confined  to  the 
his  Lordihlp  allowed  the  defendant's  exception.  /uT^rnLVba^t U 

intided  to  inte* 

rtit  upon  the  debt  fecurcd  by  judgment,  though  it  exceeds  the  penal^^, 

(i)  This  does  not  appear  in  R^g.  Lib.  Sed  ^idc  BrcmUy  v.  Gooderf,  antg 

Pt.  1746.  jol.  706,  1  vol.  80.  note  2. 

H  h  z  iQrd 


CASES  Argued  and  Determined 

ConTKTT  V.       Lord  Chancellor  faid,  that  a  mortgagee  in  pofTefnon  is  not 
Watson.     obliged  to  lay  out   money  any  farther  than  to  keep  the  eftate 
A  mortgagee  in  in  neceffarv  repair ;  but  if  a  mortgagee  has  expended  any  fum 

boffeffion  )S  not        -  •      r  •  ^         •    a         r   ^  t  "'n 

©bJiged  to  lay  of  money  m  lupportmg  the  right  or  tne  mortgagor  to  the  eftate, 
out  money  any  where  his  title  has  been  impeached,  the  mortgagee  may  cer- 
ke'euthe^eftace   ^^^"^7        ^^^^^  principal  of  his  debt,  and  it  fhall  carry  in- 

in  neceflary  tereft. 
repair 

Ke  may  add  to  the  principal  of  his  debta  fum  expended  In  fupport  of  the  mortgagor's  title  where  it 
is  impeached,  and  it  lhall  carry  intereft. 

A  mortgagee  '  He  alfo  faid,  a  mortgagee  (hall  not  be  allowed  for  his  trouble 
fhall  not  be  _  receiving  the  rents  of  the  eftate  himfelf  (i),  but  if  an  eftate 
troubTe  m^re-^  ^^^s  at  fuch  a  diftance  from  the  place  of  his  refidence,  as  he  muft 
the  rents  have  employed  a  bailiff,  if  it  had  been  his  own,  he  fhall  then  be 


ccivm; 


.tate 


, .   ,     ,        allowed  fuch  fums  as  he  has  paid  to  a  bailifP,  to  receive  the 

hi:nl  -iii  but  if  -   ,  .      p  •       r     .  .  J    ..        ,  - 

the  ella:?  lie^  at  rCUtS  of  thlS  eltatC. 
fuch  z  diitar.ce 

as  obliges  hiii:  to  employ  a  bailiff  to  receive  them^  what  he  paid  to  the  bailiff  /hall  be  allowed- 
(l)  BonithQn  V.  Hcclmret  l  Vcrn,  316.     French.  \  Barony  ante  z  vol.  120. 


Cafe  182.  Ef^  parte  Ricards,  June  i?i>,  I ']^'^, 

A  father  by  will  ^^-^  pj  £  f^^l^er  of  the  petitioner  by  his  will  appoints  his  wife 
•aDpomtshiiwjfe       S  ^  .  .  1  •      ,  ,  n    r  t   ti  -r 

guardian  of  his       -1     guardian  oi  the  petitioner,  his  eldeit  Ion,  and  likewile 

eldeftfontillai.  of  his  fecond  fon,  till  their  ages  of  twenty-one,  and  allows  a 
^^e^L^fantVbe-   "maintenance  for  the  fecond  during  hjs  infancy,  but  none  for  the 
hulf  to  confirm  eldeft. 
her  guardian, 

and  to  be  jiiftifie d  in  what  Ihe  ITjould  expend  for  his  maintenance.  No  ivjlatice  fivhere  there  h  a  te/^amen* 
iary  guarditiH  of  the  court'' i  confrttnr.g  it  in  this  Jumn-ary  ivay,  cr  finding  it  to  a  Maflcr  to  aj'dcrtuin  the  al" 
ioVJancc for  irfant' s  maintCJiance    a  I'dl  h  ncccfary  for  ih'iz  ■^ur^cje, 

A  petition  was  preferred  on  behalf  of  the  eldeft  fon  and  in- 
fant of  eight  years  of  age,  to  confirm  his  mother  guardian,  and 
that  fhe  might  be  juftified  in  v/hat  fhe  fhould  expend  in  his 
maintenance,  and  prays  it  may  be  referred  to  a  Mafter,  to  con- 
fider  of  a  proper  ailQwance  for  the  i^ifant^s  maintenance  and 
education. 

Lord  Chancellor, 

Sir  yofep.h  'Jeky/I  was  the  firft  judge  who  went  fo  far  in  thi? 
Nummary  v.-ay  to  dircc:  an  ailuvv'ance  for  maintenance  ;  before 
his  time  tlie  court  M'-ould  do  no  more  than  appoint  a  guardian 
in  focnge,  till  the  Infant  had  attained  his  age  of  14  ;  but  I  know 
of  no  inft.ance,  whtrc  there  is  s  ttftaoK-ntary  guardian,  that  the 
coart  have  in  this  fui-.imary  way  confirmed  the  guardianftiip, 
or  fent  it  to  a  Mafter  to  afcertain  what  ftiall  be  alioued  to  the 
'j;uardian,  for  the  infaiit'^  rnaiincr.ance,  and  thought  a  bill  necef- 
fary  for  this  purpofe(i)  *,  bu.t  at  the  Attorney  Ccnerars  rcqucft, 


1: 51?  ] 


(l)  Bu^  fi.e  2  P.  W.  120  Bnrg.  Co.  L'ltt.  vol.  14.  Ex  ^ari£  WbilifdJ^  il'id.  315. 
88.  tJ.  n.  Vy.  MclVJb  \: Uc  QoP.a,  ante  2 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


as  the  application  appeafed  to  be  a  very  reafonable  one,  his  Lord-  -^^  P^^f 
fhip  ordered  the  petition  to  ftand  over  till  the  next  day  of  peti-  icaros. 
tidils,  and  in  ihe  mean  time  to  fearch  for  precedents. 


Ex  parte  Edivardsy  Jum        1747.  Cafe  183, 

THE  mother  by  her  will  appointed  Mr.  Rujfsll  guardian  -phc  mother's 
to  her  Ton  the  petitioner,  till  his  age  of  twenty-one.  appoincmen:  cf 

a  gu.irdia^  to  her 

fon  by  Willis  void,  the  ftatute  confinins  the  power  of  appoincing  a  tcftamentary  guardian  co  the  fauisr 
only. 

An  application  made  now  to  the  court  for  maintenance,  and 
in  cafe  they  fiiould  not  approve  of  the  guardian  appointed  by  the 
mother,  that  a  new  one  may  be  affigned. 

Lord  Chancellor, 

The  flatute  of  12  Cha.  2.  ch.  id^^f^Fl,  %,  confines  the  power  of 
appointing  a  teftamentary  guardian  to  the  father  only^  and  therefore 
the  appointment  by  the  mother,  of  a  guardian  in  this  cafe,  is 
abfolutely  void,  and  the  infant  being  of  his  age  of  fourteen, 
chofe  a  guardian  in  court  ( i  J. 

(i)  With  refpeifl  to  the  learning  on    notes,  11,  I2j  13,  H>  ^S*  and  1$, 
guardianlhip,  ^tde  Harg,  Co.  Liti.  88.  ^. 


On  the  Petition  of  the  Marquis  of  Poiuis  in  the  Caufe  of  Nicholls  Cafe  184. 
verfus -M-^7j;//^rJ,  June  18,  1747, 

THE  late  Marquis  and  the  petitioner  joined  in  mortgaging  Where  amort- 
an  eflate  for  fecuring  twelve  thoufand  pounds  borrowed  f^^an  haff /lir 
of  Sir  Charles  Gnnter  Nicholls  deceafed,  with  intereft  at  four  and  cent,  with  a  pro- 
a  half  percent,  but  there  was  a  verbal  agreement,  that  if  the  y^^othatif  the 
mortgagor  paid  the  intereft  for  every  half  year  before  the  third  aftereach\^aTf 
quarter  became  due,  that  the  mortgagee  would  allow  him  an  yearbefbiethres 
*  abate  of  hiiU'  a  per  cent.    At  the  death  of  Sir  Charles  Gunter  "^l^XlloLl 
Nicholls^  there  was  a  confiderable  arrear  of  intereft,  and  the  du^,  tlie  mort- 
mortgagor  propofed,  if  the  defendant,  the  truftee  for  the  plain-  g^g^e  wUi  ac- 
tiffs,  daughters  of  Sir  Charles  Gunter  Nicholls,  and  devifees  of  "-'^^^l^^^' P'^ 

T  '^iri  I  1.  i       r  r       cent. \i  iht  mon- 

ths twelve  thouiand  pounds,  would  agree  to  take  lowx per  cent,  tor  gagor fails  ot 

the  arrear  of  intereft,  that  the  mortgagor  would  be  bound  to  paying  the  in- 
continue  the  mortgage  for  feven  years ,  upon  this  propofal  it  pointed  dl^^el^' 
was  referred  by  the  court  to  a  Mafter  to  fee  if  it  was  for  the  be-  he  cunuot  be 
nefit  of  the  nifanta  ;  the  Mafter  reported  it  to  be  fo,  ?.vA  that  '''^'^ 
report  was  confirmed,  and  aFterward?  the  intereft  was  regular-   t  '^^  ^ 
}y  paid  at  the  end  of  every  half  ye;ir,  before  the  third  quarter  was   »■    5^^  J 
lapfed,  to  the  lace  Marquis's  death. 

The  petitioner  having  been  entangled  in  a  great  many  per- 
plexed aftalrs,  has  fuifered  the  intereft  to  run  conRdeiably  in 
arrear  fmce,  bui  nov*'  oiTers  to  the  infant's  guardian  aud  tuiftse 

H  h  to 


po  CASES  Argued  and  Determined 

NicHotLs  V.    to  pay  the  arrear  of  interefl  at  four  per  cent,  and  as  an  equivalent 
Maynard.        ^j^g  other       per  cent,  intereft  upon  iniereft,  to  be  computed 
from  the  end  of  each  half  year ;  the  fimple  mterefl:  and  the  in- 
tereft  upon  intereft  amount  together  to  a  thoufand  and  one  pound 
eleven  {hillings. 

One  of  the  niorl:gagee's  daughters  is  dead,  and  the  whole 
beneficial  interefl:  in  the  twelve  thoufand  pounds  vefts  in  the 
furvivor. 

It  was  prayed  'by  the  petition,  with  the  defire  of  all  parties, 
that,  to  fave  the  expcnce  of  going  before  the  Mailer,  this  fum 
may  be  ordered  to  be  paid  to  the  iiifant's  trufiiee,  on  or  before 
the  2 2d  of  July  next,  in  full  of  interefl  due  to  the  2 2d  of  De- 
cember iaft. 

„^  I  do  not  fee  how  I  can  make  fach  an  order,  as  an  infant  is 

gage  is  made  with  concemecl ;  lor  as  the  mortgage  is  at  lour  and  a  IvaIi  per  cent, 
a  refciva^ioA  of  with  a  provifo,  that  if  the  intereft  be  paid  after  each  half  year, 
intereft'/and  a  before  three  quarters  of  a  year  become  due,  the  mortf^^agee  will 
pvovifo  that,  on  accept  of  iom  per  cepJ.  if  the  mortgagor  fails  of  paying  the  in- 
non- payment^  a  ^^^"^^^  ^^^^  appointed  time,  he  cannot  be  relieved  in  this 
certain  time  af-  court  ( I ),  any  morc  than  on  any  other  compofition  between  par- 
tcr  it  is  due,  the  ties,  becaufe  the  abate  of  half  percent,  by  the  mortgagee  was- 
inorc5_:agor  fb?Jl  promot  nrivment,  and  the  terms  of  the  agreement  not  beine 
but  a  normne  comp-licd  With,  the  mortgagee  and  his  rcpreicntative  are  mtitJed 
feenni  and  ve-  to  intereft  at  four  and  a  half  per  cent,  but  if  the  mortgage  had 
ik^abk\nc<iu\ty.  ^^^^  ^^^^^^^  ^  refcrvation  of  four  per  ce?it.  intereft^  with 

a  provifo  that  upon  non-payment  thereof,  within  a  certain  time 
after  it  is  due,  the  mortgagor  fliall  pay  fivej^j^r  cent,  fuch  provifo 
would  not  be  good,  and  has  been  determined  feveral  times ;  be- 
caufe where  the  intereft  is  to  l)e  increafed,  if  not  paid  at  the 
day,  that  is  but  as  a  ncunne  pGznji^  and  relievable  in  equity  (2)* 
(Vide  Vin.  Ahrtcig.  title  Morig.  452.  letter  M.) 

Lord  Clancelkr  referred  it  to  a  Mailer,  to  fee  whether  the 
propofal  mace  by  the  mortgagor,  would  be  for  the  infant's  be- 
nefit. 


{l)   Jory  V,    Ccx^    Free.   Cha.  16c. 
"Bro-xnv.  Barkhnnty  i  P.  W.  652.  M^ati;:- 
j'lcyv.  Booth,  Barn.  .Cha.  Rep.  4^1.  Bo- 
najous  V.  Rjht,  3  Burr.  1374. 


(2)  Holies  V.  l^^pf,  2  rem.  289.  SI? ode 
v.  Fark'jr,  2  Fen?.  3 16,  ^  Burr.  1374- 
P'ii/e  Hall  if  ax  v  Hingtus,  2  Fern,  1 3  4.. 
Free.  Lhii.  161. 


Cafe  185.  An&n,  June  18,  1747. 

A  Maftcr's  re-  ^^^^  1^^"^  '^1^1 ->  npon  a  bill  of  foreclofure,  it  was  referred  to 

port  of  what  was  1.  a  Maftcr  to  take  an  account  of  what  was  due  to  the  mort- 
ou=  to  amorrgd-  g-iCfee  for  principal,  intereft  and  cofts,  and  the  Mafter*s  report 

tee  tor  principal,  ^  ^  r  \     -r  \\       \  •  n     ?        •  r  i  f  4. 

intereil:  and  ^^^s  conhrmcd  uiji  j  and  by  the  regiitcr  s  mmutes,  at  a  iubl?quc«t 
cofl>,  was  con-  fcalifl  the  fame  caufe,  it  was  taken  down  order  ahfjlute.,  but  never 
hyXVef-.ft'vt  ^"^^^^'^  >  ^^^^  regifter  rcfufes  to  enter  ic  now,  and  the  applica- 
m'inu'es  Jtafub-  tion  is  to  the  court  for  'an  order  de  n.vo, 

quent  feal  in  , 
'he  f.imc  caufe.  t^kcn  down  orJxr  ahjo'.utCy  bu&  never  entered  j  on  the  regifter  refufuj^-  to  do  k,  an  apl'ca- 
t>on  for  an  order  ii:  nevo. 

Lord 
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Lord  Chancellor,  Anon. 
To  enter  an  order  nunc  pro  tunc  Is  a  motion  of  courfe,  where  To  enter  an  or- 
the  party  intitled  to  the  order  comes  recently;  but  I  apprehend  '^'■^ ''""[P''^  ^"^^c 

r  ,         1       r    ■  t  1  1  -         rri"         -  '^^  motion  of 

alter  a  length  or  time,  there  ought  to  be  notice  or  lucn  motion  ;  courfe  where 
and  what  is  prayed  now  goes  ft  ill  farther  ;  but  as  it  would  be  very  ^'^'^  c^^^^y  ^"tit- 
hard  at  this  diilance  to  open  a  foreclofure,  I  vv'ill  give  the  other  recentiy^ut^af- 
fide  an  opportunity  of  inquiring  in  the  oflice,  to  fee  if  they  can  ter  a  length  of 
make  out  the  minute  in  the  regifler's  book,  to  relate  to  fome  other  tg^bVnot^:^?'^ 
matter  in  the  caufe,  and  npt  the  to  foreclofure.  fuchixotion. 

In  the  courts  of  law,  for  inflance  in  the  Common  Pleas,  where 
a  recovery  has  not  been  entered  upon  record,  if  it  appears  by  the 
minutes  in  the  prothonotary's  book  that  it  was  fufrered  at  bar,  the  of  Common 
court  will  order  it  to  be  entered  *,  but  then  it  mud  be  with  a  pre-  ^^^^^  has  not 
vifo,  that  it  does  not  prejudice  any  fubfequent  purchafer  ;  the  fame  orr^corT^iflc* 
in  the  cafe  of  an  old  judgment,  they  will  order  it  to  be  entered  appears  by  the 
up,  but  fo  as  not  to  affed  a  fubfequent  creditor ;  and  therefore  if  Pip^-'^^r^^otary's 
in  the  prefent  cafe  it  fiiould  appear  on  further  fearch  that  it  was  fuffe/cd  at  bnr 
the  order  nij/,  which  was  made  abfolute  for  confirmdng  the  Maf-  t>^c  court  win 
ter's  report,  I  fhall  then  dire6l  according  to  the  prayer  of  the  pe-  t'Jed  ^wUh^a"' 

titlOn.  provifo  it  does 

not  prej  Lidice 

any  fubfequent  purchafer.  Ji/m  as  to  an  old  judgment* 


GUI  verfus  Waifon,  June  25,  1747.  Cafe  i85. 

INterrogatories  were   exhibited  by  the  defendant    for  ex-  Though  at  law 
^  amining  to  the  credit  of  one  of  the  plaintiff's  witnefles,  not-  oni7tJ,"thrg'^i''* 
withftanding  pubUcation  has  been  paiTed  fome  time,  and  the  neral  credit; 
caufe  vi^as  to  be  in  the  pauper  paper  at  the  Rolls  on  Saturday  otherwife 

^  *■  J  in  equity,  for  as 

the  witnefi  there 
cannot  be  pre- 
pared to  defend  every  particular  action  of  his  life,  Jiot  knowing  to  what  they  intend  to  examine  him  ; 
yet,  on  an  examination  here^  he  may  be  iibie  to  anfwer  any  particular  charge,  as  he  has  time  enough  to 
recolledl  it.  * 

^lu/xrei  If  there  is  any  fuch  diftindtion  between  the  examinations  here,  and  at  law,  with  regard  to 
examinations  to  the  credit  of  witneffes,  being  told  by  an  experienced  jrraifHfer,  that  they  are  general 
hvrc,  as  well  as  at  law. 

Mr.  Clarh^  for  the  defeiTKlant,  moved  for  liberty  to  exhibit 
interrogatories;,  and  for  a  commiffion  for  examination  of  this 
'vvitnefs  into  Torhjljircy  but  produced  no  alBdavit  to  fupport  the 
articles. 

Lord  Chancellor  thought  an  afhdavit  neceffary,  and  fald,  the' 
at  law  you  can  examine  only  to  the  general  credit,- yet  it  is  other- 
wife  in  equity ;  for  at  law  the  witnefs  cannot  be  prepared  to  de- 
fend every  particular  a£lion  of  his  life,  as  he  does  not  at  all  know- 
to  what  they  intend  to  examine  him  ;  but  upon  an  examination 
in  this  court,  he  may  be  able  to  anfwer  any  particular  charge, 
as  he  has  time  enough  to  recoUecl  it  :  j^z/^r?,  if  there  is  any 
fuch  diftin£lion  between  the  examinations  here  and  at  law,  with 
regard  to  the  credit  of  witnefTes,  becaufe  Mr.  Capper,  a  very 
eminent  and  experienced  pracSbifer,  told  me,  that  examinations  to. 
the  credit  are  general  here,  as  well  as  at  law,  and  the^fcrm  of 
the  interrogating  articles  are  fo  in  this  cafe;  firft,  that  th^j  wit- 
nefs is  a  perloa  of  ill  fame,  and  not  to  be  credited  j  fetondly, 

H  h  4  ^iut 
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Gill  v.  that  he  pays  no  regard  to  the  nature  of  an  oath  ;  and  in  the  fame 
Watson.     manner  through  the  fevefal  items. 

Lord  Chancellor  denied  the  motion,  becaiife  the  plaintiff  comes 

too  late  after  pubUcation,  and  the  caufe  was  already  fet  down  in 

the  paper. 


Cafe  187.  Pedrce  verfus  Grove ^  June  25,  1747. 

S.  C.  Amb.  65.  V,  t  1  1  r  t 

The  court  will  \k /f^^  Attorney  General  moved  to  amend  an  aniwer,  by 
not  allow  a  XVJL  f^^riking  out  the  offer  of  the  defendant's  bringing  in  his 
fmenilnanfwer  ^^'^^^  ^"^^  hotclipot,   upon   a  mlfcomputation  of  the  father's 

by  ftriking  out  cltate. 
of  it  the  admif- 

fion  of  aladl(i),  by  which  the  plaintiff  would  be  deprived  cf  the  benefitof  this  evidence,  efpecially  as  he 
does  not  fwear  he  wasfurprifed  iato  it,  or  ill  advifed  in  fctting  it  forth. 

[  523  J      Lord  Chancellor, 

Whatever  may  be  the  right  of  the  parties,  it  is  impoffible  to 
fuffer  the  defendant  to  amend  his  aiifwer  in  the  manner  he  de- 
fireSj  for  it  v^ould  be  of  dangerous  confequence. 
-    .  It  is  true,  at  lav;^  they  will  allow  you  to  amend,  but  it  is  in 

matters  of  form  only,  here  it  is  an  extreme  different  thing,  for 
k  is  an  admiffion  of  fa£ls,  as,  that  thirteen  hundred  pounds  ad- 
vanced by  the  defendant's  father  in  his  life-time,  was  a  full  ad- 
vancement. 

And  though,  if  the  certainty  of  the  fum  appears,  a  child  is 
not  precluded  from  the  refidue  of  the  orphanage  (hare,  if  he  will 
bring  the  fum  before  advanced  into  hotchpot,  yet  he  may  be 
bound  by  any  agreement  between  him  and  his  father,  that  this 
money  fo  advanced  fliould  be  in  full,  and  bar  him  of  the  refi- 
due of  his  orphnnage  ^fliave. 

It  would  be  ffrange  therefore,  to  ftrike  out  this  admiffion,  and 
deprive  the  plaintiff  of  the  benefit  of  this  evidence,  when  the  de- 
fendant does  not  fv/ear  that  he  is  furpriled  into  this  admiffion,  or 
ill  advifcd  in  fetting  it  forth. 
Tht'  pir^y  is  not      I  diffinguiih  between  an  admiffion  of  a  fail,  and  an  admiffion 
bound  by  an  ad-  of  a  confequence  in  law,  or  a  confequence  in  equity  j  if  it  had 
rKiiiionoiacon-  p^j-tv  wouid  not  have  been  bound  by  it. 

Icquence  m  Jaw,  '  i       J  i 

or  a  conf  4ucnce 

in  t<iuiry,  for  the  court  is  to  judge  of  the  hw. 

There  are  feveral  admiffions  of  parties  where  the  defendant 
has  been  miRaken  in  his  point  of  law,  and  yet  fliall  not  be  bound 
bv  it,  becaufe  the  court  is  to  judge  of  the.law. 
Though  'the        As  in  the  cafe  of  a  fpccial  vf;rdi6l,  if  the  jury  make  a  wrong 
jury  miloc^  a    conclufion,  the  court  is  not  bound,  but  will  judge  by  the  facT: ; 
oa  Tn  a^°fpecb\"  id.  as  to  a  Writ  of  error,  where  error  in  law  is  affigned,  and  the 

verdidt,  the 

court  will  judge,  by  llie  fa£l. 

f2)  Vide  Wharton  v.  Wharton^  ante  2  vol.  29}.  Pa  ierfon  v.  Slui^^hter,  Amh, 
292. 

defen- 
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defendant  comes  in  and  admits  the  error,  yet  the  court  is  not    Pearck  v. 
3ound  by  the  admllTion,  but  will  determine  according  to  their 
own  judgment  whether  it  is  error  in  h\w. 
Lord  Harchvich  denied  the  motion. 


Anon.     June  27,  1747.  Cafe  188. 

[  524  3 

AN  account  was  nov/ depending  in  the  caufe  before  a  Mafter,  The  court  will 
the  plaintiff   offered    to  read,    as  evidence  before  the  "rde^upon^ 
Mailer,  the  depofidons  in  a  former  caufe,  wherein  the  plaintiff  mafter  to  admit 
and  the  defendant  were  parties,  which  he  refufed  to  admit,  un-  depofitions 
lefs  an  order  of  the  court  was  obtained  for  that  purpofe  ;  Mr.  ^^^^^ 
Evans  moved  now  for  fuch  order,  but  Lord  Chancellor  denied  it,  tween  the  fame 
hecaufe  he  v/ould  not  put  perfons  to  unneceffary  expence  by  J^^^^^^g'^^^  \^ 
fuch  applications ;  and  faid,  the  reafon  why  you  cannot  read  puctfng  parties 
fuch  evidence  at  the  hearing  without  an  order  is,  that  every  to  an  unnecefl'ary 
caufe  before  the  court  is  an  intire  proceeding,  and  determ.ined  p^opeT^courf* 
for  the   mod  part  in    one  day,   fo  that  unlefs  you  have  a  being  to  take 
previous  order  it  is  a  fatal  exception ;  but  before  a  Mafter,  exceptions, 
parties  go  on  dc  die  in  diem,  and  he  has  an  opportunity  of  judg- 
ing whether  lie  ought  to  admit  the  depoficions  to  be  read,  or  if 
the  Mailer  fhould  be  miftaken,  you  may  take  exceptions,  and 
therefore  there  is  no  occafion  for  the  court  to  make  an  order 
in  it. 

Ha%vs  verfus  Haws,  June  26,  1747.      -  Cafe  189. 

jNDREfV  Haws,  the  teftator's  grandfather,  being  felfed  J  ^^'f/^^^*  S* 
in  fee  of  a  moiety  of  the  manor  of  Down- B arm y  in  Mid-  c. '  ^  ^* 
dhfix,  devifed  this  moiety  and  all  other  his  manors  in  Middle-  ^.  H.  devifes  all 
fex,  unto  his  four  children  William,  Carkon,  Andrew,  and  Tho-  four'chilSe 
mas  Haws,  ihelr  heirs  aiid  njfigns,  equally  to  he  divided  between  W.C.J.^iAr. 
them^fiare  and  fJmre  alike y  as  tenants  in  common,  and  not  as  joint-  ^^"^"^  ^^'^'^ 
tenants,  with  the  benefit  cf furvivorfjip .  t'f  be''d'vide!l^ 

betwven  them, 

fliare  and  iliare  alike,  as  tenanfs  in  common,  and  not  as  joint  tenants,  nolth  the  benefit  of  fur':/n'crj.bic>^ 
The  court  v/as  of  opinion,  the  tedtitor  meant,  if  any  of  his  four  children  died  before  twenty-one,  it 
fti.)uldgo  to  the  furvivors,  h;iring  uied  che  lime  words  in  the  precedent  cl.\ufi  relating  to  his  perlonal 
eltatc,  and  given  the  benefit  of  iurvivorihip  tliere,  if  either  died  before  twenty-one  (i). 


The  principal  queflion  was,  Whether  by  the  devife  to  his 
four  children  they  took  as  jointenants,  or  a  tenancy  in  common 
generally,  or  with  any,  and  what  contingent  limitation  over  as 
10  their  refpecllve  fli?,res. 

(i)  FlJe  Lord  BlnJony.  Earl  f  Suflh,  v.  H'll,  3  Burr.  1881.    Earl  of  Sal'Jhury 

1  P.  W.  96.  Barhr  v.  Gilts,  2  P.  W.  v.  L(vnh,  A^>d>.  ^r>^,  Ettrl.ke  v.  Eitrickc, 
280.  Stringer  v.  Phillips,  1  Eg.  Jb.  292.  ih'ci.  656.  Perkins  \  .  Bayntnyt,  1  Brc,  Cha, 
PI  II.  I  P.  W.  97.  'Jh,/d  v.  Do-Mns,  a-ite  R-p.  118.  Jr?nJirong  V.  EUrld^s,  3  Bro. 

2  vol.   30  |..  v.  Mcndesy  p./i  6\q,  Cba.Rf^.zi^^ 
624.  Stjr,:'   V.  Heurth,  l  J'^rf  165.  A' 
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Haws  v.  LoRD  CHANCELLOR, 

This^oun'ieans  general  rules  infifted  on  are  true,  for  certainly  jolnf- 

againii  joint-^  tenants  are  not  favoured  here,  becaufe  they  introduce  inconve-i 
tenancy,^as  it  Is  ^jgnt  eftates,  and  do  not  fo  well  provide  for  families,  therefore 
elite\''7n"d!'bdo  *this  court  leans  againft  them,  and  fo,  I  believe,  do  the  courts 
cou.ts  of  law  of  law  now,  though  they  favoured  them  formerly,  and  the- 
SiT'flvcufid  g^c>und  upon  which  they  went,  was  the  multiplication  of  fer- 
them  ttrmerly.    viccs  under  the  old  tenures,  hut  the  ftatute  of  12  Car,  2.  r.  24, 

f  *525  ]   f^'^'*       ^'^5  reduced  the  feveral  foris  to  focage  tenure  only* 
"Where  the  words      Another  general  rule  is,  that  where  a  man  has  made  a  dc- 
it^cVnliftentls     ^^^^  ^^'^  ^  8^'^^^  number  of  words  that  may  feem  to 

that  they  cannot  clafli  with  ouc  another,  the  court  will  put  fuch  a  con{lru61:ion 
be  reconciled,  y^^^y  niakc  them  confident ;  but  if  they  are  fo  inconfiftent,  as 
rejea  d'oi^"^  that  they  cannot  Hand  or  be  reconciled  together,  the  court  muft 
words  that  are    rcje^L  thofe  words  that  are  leaft  confident  with  the  intention  of 

leaft  conMent  tcftator. 
with  the  inten- 
tion of  the  teftator, 

'^^^1^1%  d'  ^^'^^  ^^^^  Lordfhip  recited  the  words  in  the  claufe  ;  this  is  a 
'S^i'^irapor^c  a'  to  all  of  them  ;  t a u ally  to  be  divided  itn-^oxt^  a  te- 

tenancy  in  com-  nancy  in  common  in  a  vv  ii),  if  there  were  no  more  words  ( i )  ,  but 
iTicnin  awill,     here  are  Other  expreffions  which  make  it  fliil  ftronp-er,  as  tenants 

if  there  art  no       .  ,  .  /  .  .  i      i  n  i  •  r 

more  words.      in  commo7i^  uuhtch.  are  tioi  as  joiiit- tenants  \  the  lait  words  are  "zl;?//? 

benefit  of furvivorfi'ipy  and  this  creates  the  diiHculty. 
I!^bfp^^"\^"o  d '      I  am  of  opinion  that  thefe  words  are  not  fo  ftrong  as  to  con- 
ought  not  to     troul  the  precedent  words,  for  to  conflrue  it  otherwife,  would  be 
^ontroui  clear     from  doubtful  and  ambiguous  words,  to  fet  afide  clear  and  cer- 
exprcffions. 

On  the  other  hand,  to  conftrue  the  words  with  benefit  of  fur- 
vlvorfliip,  according  to  the  conftrutlion  of  the  plaintiff's  coun- 
fel,  as  if  he  had  faid  ^without  benefit  of  furvivorfjip^  or  not  with 
furvitorfiiip,  (though  I  will  not  fay  but  it  has  been  done), 
would  be  contrary  to  the  meaning  of  the  tellatcr,  upon  the  whole 
tenor  of  the  will. 

The  next  conftru£lion  put  upon  it  by  the  plaintiff's  counfel 
was,  that  this  refers  to  a  benefit  of  furvivorfliip  to  the  furvi- 
vors  of  the  children,  if  one,  or  more,  died  in  the  life  time  of  the 
tefntor. 

But  this  is  too  nice  a  conil:ru(flion,  for' It  is  more  natural  to 
fuppofe  that  a  man  intends  the  children  of  his  chiidren  fliould  be 
provided  for  than  not,  and  the  court  fuppofes  a  parent  is  taking 
care  of  the  pofterity  of  his  children. 

It  is  not  probable  to  think  he  meant  that  the  benefit  of  fur- 
vivorfnip  (hould  mean  Jurvivorfuip  of  hivif  lf  for  a  teftator  ver^r 
feldom  provides  for  a  contingency  in  his  life-time,  for  when  any 
happens,  he  may  alter  his  will  if  he  pleafjfs. 

Not  but  if  no  other  reafonable  conftrucllon  can  be  put  upon 
thefe  vi^ords,  the  court  ought  to  refort  to  it,  as  in  the  cafe  of 
Lord  Bindon  verfus  Earl  of  SuffoH'^  i  P.  Wms.  96,     '*  Devife 
of  a  debt  to  five  grandchildren,  lhare  and  fhare  alike,  equally 

(l)  So  Rigden  V.  Fallier^  poll,  733, 


[  ] 
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*^  to  be  divided  between  them,  and  If  any  of  them  die,  then     Haws  v. 
to  the  furvivor,  held  to  be  tenants  in  common  j  for  by  the 
words,  if  a?iy  of  them  die,  his  fhare  fJjuuld  go  to  the  finm'uor^ 
r"  Lord  Coivper  faid,  it  muft  be  intended  if  any  of  them  fiiould 
die  in  the  life-time  of  the  teflaior^  for  by  that  conflrudlion, 
every  word  of  the  will  would  have  its  effe6l  and  operation." 
There  is  in  another  part  of  the  will  a  plain  inference,  that 
•he  meant  a  furvivorlhip  arifing  among  one  another,  and  not  a 
..furvivorOiip  in  the  life  of  the  teftator :  it  is  in  the  precedent 
iclaufe  relating  to  the  peifonal  eOate,  where  the  fame  words  are' 
ufed,  and  the  beneiit  of  furvivorlhip  given  in  c<fe  any  of  them  died 
before  21  ( i 

This  excludes  the  putting  the  unnatural  con{lru6lIon  before, 
mentioned^  and  verba  rclata  ineffe  videntur,  and  is  juft  as  if  he  had 
faid,  that  if  any  of  them  died  under  21,  it  fliould  go  to  the 
furvivor. 

Then  conHder  what  eiTecl  it  will  have  upon  the  conftruc-  The  fame  v;ords 
tlon  on  the  real  eftates,  the  four  children  v/ho  are  to  take  the     fii^  ^'^mewiii, 
pcrional,  take  too  the  real  eltate,  and  the  lame  words  ni  the  i^rcijc  claufc, 
fame  will,  ought  to  have  the  fame  fenfe  ;  lie  was  here  making  u  o'-^g'^t  to  have 
provifion  for  the  younger  children,  to  take,  indeed,  as  tenants  ^'*"^f^""^!' 
m  common,  but  with  the  benent  oi  iurvtvorihip  ;  v/iiat  bencnt  tor  intended  fur- 
cf  farvivoribip  could  he  intend,  but  the  fame  as  he  intended  in  vivorfhip  among 
the  furvivorfhip  of  the  teiiamentary  part  of  his  perfonal  eflate  ;  i!e 
I  do  not  doubt  l)ut  this  was  his  real  intention,  as  he  was  m.ak-  mufimeanlralfo 
ing  a  provifion  for  younger  children^  and  if  one  of  them  fnould  --'I'^ie  *caicfta;e,. 
die,  did  not  intend  any  part  of  it  fhould  go  away  to  his  eldr  if  fen, 
which  would  leiTen  the  provifion  that  was  clearly  intended  for 
the  younger  children  ;  and  therefore  his  Lordihip  decreed  (2) 
accortiiugly. 

(i')  Thefe  words  in  IraHcs  are  not  ia  ellate  devifed  by  his  will  to  his  young- 
the  Regifler's  book  :  tho  they  v,'ere  pro-  er  children  did  upon  his  the  faid  Carle  - 
bably  in  the  will.  ton'^z  death  under  the  age  of  2  1  years 

('2)  **  That  (he  fiiare  of  Carlrton  Hazos  "  vviihouc  i'iu?  dcfccnd  to  Lhs  iarvivir.g 
"  one  of  the  younger  children  of  the  faid  younger  children."  Rtj.  Lih.  A.  i  -j^S. 
**  Andrew  Haiues  the  elder  in  the  real  foi.yo/. 

Elliot  verfus  a///Vr,  fiJy  i,  1747.  Cafe  19Q. 

TFIE  bill  was  brought  by  the  plaintiff,  3,5  the  reprefenta-   S.  C.  1  \v?f. 
tive  to  a  fecond  hufband  tf  the  daughter  of  a  freeman  of  ^^^^      ^  ' 
London^  for  her  lhave  of  her  father's  ciiftonJary  eft  ate.  Where^'hufb  vid 

dies  before  he 

adminjfirers  to  his  wift's  perfonal  eftate^  k  ftali  not  go  to  her  ntxt  of  kin,  but  tohls  repriJeiiuciye  (i\ 

The  defendant  infifted  flie  was  fully  advanced  in  her  father's 
life- time, 

Tliere  was  another  queftion  in  the  caufe,  Vvheth-r,  the  huf, 
band  dying  wichout  adminiftring  to  the  perfonal  dtate  th^  wifvi 

(i)  SeeL-^.-Zy  Afcough\  cafe,  l  P.  W,  Bacon  v,Lrj.ait,  l\  Fin.  Ah  88.  ;7  2^. 
38 i.  Huml-biey  v.  Dullen,  ante  I  vol.  458. 
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"c^oYilEr  ^^^^  own  right,  it  toll  go  to  the  next  of  kin  of  the  wlfe> 

or  to  the  reprefentative  of  the  hulband. 

Though  the  ec-        LoRD  CHANCELLOR, 

cieiiafticai courts  This  is  a  Very  clear  cafe;  the  reprefentative  of  the  wife  ha'^ 
of^prdbment^S  ^^g^^t  ^0  an  account  of  her  perfonal  eftate,  and  that  point  does 
grant  the  admi-  i^ot  follow  barely  the  legal  right  of  adminiftration,  for  though  the 
niftratioji  to  the  ecclefiaftlcal  courts  are  bound  by  a£l  of  parliament  to  grant  the 
thewkll^yet^hat  adminiftration  to  the  next  of  kin  of  the  wife,  yet  that  does  not 
does  not  bind  the  bind  the  right  in  this  court  j  for  the  hufband  furviving  the  wife, 
rignt  in  iW.s^  j^^j.  whole  cftate  vefted  in  him  at  the  time  of  her  desth,  and  no 
hufhand  furviv-  p"i^^*3^^  could  poiTibly  be  intitled  to  the  rights  of  the  wife  but 
Ingthe  wifi,  her  himfclf,  fo  that  her  whole  property  belonged  to  him:  there  are 
whole  eftare      feveral  cafes  in  which  it  has  been  held,  that  though  the  ec- 

vefted  in  him  at     ■,   r   r  -     ^  i  i  i     •    -n       •       i  -r^  r 

the  time  other  cleiiaitical  court  are  bound  to  grant  admmiltration  by  31  ±.d.  3, 
death,  and  the       1 1 .  vet  thofc  Dcrfons  havc  been  looked  upon  in  this  court  as 

wl.ole  property     ^CrC  truftcCS. 
belonged  .onnn. 

Had  the  wife  Suppofe  the  Wife  had  furvived  the  hufband,  only  fuch  part 
of  the  perfonal  eilate  of  her  father  as  had  continued  I'/jofej  in 
acl'ion^  would  have  furvived  to  her,  for  whatever  he  had  reduced 


furvived  the 
hulhind,  fuch 

part  only  of  her    .  rr  i      i  n 

kither's  perfonal  mto  polieuion,  would  have  been  the  hulband's 

eftate    as  had 

coiuinued  chojei  \n  action^  would  have  furvived  to  her. 
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Thiscnurn-nakes  Upon  .the  equity  of  the  (latute  of  diilribution,s,  this  court 
1" fionh'Zn^onb-  i^'-dcs  ail  ad?mniJirator  cle  bonis  non  only  a  trufl-c:  for  fuch  part  of 
atruftee  fur  the  the  tcftator's  perfoual  elbte  as  is  undifpofed  of,  for  his  next  of 
w^tii  °V^^'4't  therefore  I  am  of  opinion  the  hufband's  reprefentative  is  in- 

fuch  pan^ofa     titled  to  the  wife^s  perfonal  eftate,  and  that  it  vefied  in  the  huf- 
teiiator's  perfo-  band  bcfore  adminiUration  was  taken  out. 

iial  eftate  as  is 
undlfpofed  of. 

Where afreeman  ^^^^  next  qucflion  is,  as  to  the  cuftom  of  Lonclon  \  it  is  a 
of  hcndon  has  certain  rule,  that  where  a  freeman  h^s  children,  and  no  wife, 
children,  and  no         moictv  bclou-rs  to  them,  aiid  the  Oilier  is  the  teflamentary  fld 

wite,  the  cuftorn  ;  »  J  M 

isjthat  one  m..l-  p'ilt.  IS  a 

ccy  belongs  to 

theni,  and  the  other  is  the  tcftamentary  part. 


advanced  in  the 
father's  lifc- 


If  one  child  Is        As  certain  too,  that  if  one  child  is  advanced  in  the  lifc^ 
time  of  the   father,  though  not  fully  equal  to  the  cultomary 
tho'^not   ^^'^^">  yet     the  ceiraiiity  does  not  appear,  then  it  is  an  advance- 
fall  y'cqua!  to  the  menf,  and  tlie  principai  reafon  1  take  to  be,  is,  becaufe  it  can- 

cuflomary  fhare,  j^g  kuOWIl  what  is  tO  be  blOUf^ht  iutO  hotchpOt. 

yet  it  the  cer-  * 
<aincy  does  not  appear,  it  is  an  advancement  (i). 

A  watch  and        A  gold  watch  and  wedding  clothes  are  no  advancement  of  a 

weeding  clothes  ^7/. L{  /  ^  > 
i.04dvancement.  ^^^^^^H^;. 

(1)  Fa^vkncr  \.    IVatts,  ante,    i   vo'.     403.  3       f/^.  3  17.  note  [Oj ////w^  V. 
406.110:01.  -.K\,}d:,  ante  £,^1, 

(2)  JrXjttii  V.   Burroughs^  a.'Jc  l  vol. 
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A  father's  confent  to  the  marriage  is  not  fufhcicnt  to  bar  her,  colliIJ' 
:  mufl:  appear  how  much  he  has  advanced  her  under  his  own  The  quantum  of 

and.  the  advancement 

muft  appear,  his  confent  is  not  fufficient  to  bar  a  child  of  her  orphanage  fhare- 

►  An  advancement  mufl  be  by  way  of  portion  in  marriage,  ^'^^'^^^"""^'^'^ 
r  to  fet  up  in  the  world,  and  the  things  given  here  are  only  oTportL^iT^^ 

molumcntS  (  I  ).  marriage. 

Suppofe  the  father  had  given  her  50  /.  in  money,  as  he  has  Tho'  there  have 
sft  but  one  child  more,  and  the  orphanage  ihare  amounts  to  ^'fe'J deJ^rmlne^ 

000  /.  it  would  have  been  going  a  great  way,  to  fay  even  this  on  the  cuftomot 
^'ould  have  been  an  advancement:  confidet"  the  reafon  cf  the  London,  chofe 
udom  at  the  time  of  its  firfl  eftabliflimenr,  it  was  for  the  fake  ga7/to fi^e" men's 
if  trade  ;  and  though  there  have  been  fomc  v:ndi  cafes  detevmin-  wives,  and  not 
d  on  the  cuftom  of  London,  yet  thofe  have  been  in  the  cafe  of  "P°" 

.       .  ,  ri-11  r  vancement  or 

reemen  s  wives,  and  not  upon  advancement  01  cniklren.  jLezven  children, 
erfus  Lewen,  Eq.  Caf.  Abr,  159. 

It  has  been  faid  next,  that  the  maintenance  allowed  by  the  fa- 
her  to  the  daughter  after  marriage,  is  an  advancement,  and  that 
he  certainty  of  the  maintenance  does  not  appear. 

The  queilion  is,  Y/hether  that  can  be  confidered  as  any  ad- 
vancement at  all. 

]>^ow  ic  has  been  determined,  alimony,  advanced  by  a  father  to  ^//'wo^^  advance4 

1  child,  ought  not  to  be  confidered  as  an  advancement ;  in  the  ^hiL^oug^ht^not 
rafe  of  Edwards  XQviv^s,  Freeman,  Eq»  Caf.  Abr.  249.        For  the  to  be  confiderei 

*  court  held,  as  to  the  %oL  per  ann.  maintenance,  provided  for  adv^nte- 

*  the  daughter  by  the  fettlement,  that  it  fhould  not  be  brought 

*  into  hotchpot,  being  only  for  the  education  and  main- 
^  tenance  of  the  daughter,  of  wliich  the  parents  were  the  beft 

*  judges  thai:  indeed  was  upon  the  lla-tute  of  diltrlbutions 
of  inteftates'  eftates,  but  goes  upon  the  fame  reafon  as  if  it  had 
peen  a  queftion  on  the  advancement  under  the  cuftom. 

The  daughter  was  juft  cf  age  when  flie  married  ;  the  wha'-thedau^-h- 
pePiion  is,  Whether  the  maintenance  fliould  be  confidered  ter  of  a  freemaa 
IS  a  debt  from  the  dau^^hter  to  the  perfonal  eftate  of  her  fa-  f^"^^'^^  from 

I       P  .  "  -  him  after  her 

^^P'*  marfiag?,  for 

maintenance,  &JiIl  be  conildered  as  a  debt  due  from  her  to  the  perfonal  eftate  of  tiie  father^ 

It  is  reafonable  the  reprefentative  of  the  daugliter  fhould 
fiiake  iomt  allowance  for  the  maintenance,  as  flie  has  fo  much 
more  out  of  the  perfonal  eilate  tlran  her  fifter  by  this  means ; 
md  I  do  not  know  whether  this  alimony  might  not  be  confi- 
dered as  an  advancement  pro  tanto,  being  after  her  marriage,    1-  5^9  J 

however,  it  mull  be  brought  in  as  a  debt  to  the  father's 
sfiate,  and  as  Ihe  thought  proper  to  difpute  his  will,  I  think 
what  llie  received  after  her  marriage  for  maintenance,  fliould 
be  confidered  as  a  debt  due  from  her  to  the  perfonal  eftate  of  tiie 
father. 

Lord  Cljancelkr  declared,  "  that  EU-zaoeth  Fllmore,  one  of 
the  two  daughters  of  Boover,  who  was  a  freemun  of  the  city 
of  London,  on  the  evidence  in  the  caufe,  ought  not  to  be 

(1)   Hearn  v.  Barler,  ante  213.  Huin:  v.  Edujards  ante  450.  S.  P, 

'        "  taken 
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Elliot  v,  «  tzktn  to  bc  advanced  by  her  father  in  his  life-time  ;  and 
Collier.  ««  that  the  plaintiff,  as  executor  of  her  hufband,  who  furvived  : 'J'^ 
her,  is  intitled  to  her  cuftomary  ilriare  of  her  father's  per- 
fonal  eflate  :  and  ordered,  that  Boovers  pe::  ona}  eflate,  after 
payment  of  his  debts  and  funerai  expences,  be  divided  into 
moieties,  one  moiety  whereof  is  the  orphanage  part  ©f  the 

*^  teilator,  he  having  died  without  leaving  any  wife,  the  other 
is  his  teftamentary  part,  and  fubjeft  to  the  difpofition  of 
his  will-,  and  as  to  the  orphanage  part,  ordered,  that  the 

*^  fame  be  divided  into  tvi'o  equal  fhares  ;  and  declared  that  one 
(liare  thereof  belongs  to  th^  plaintiiF,  as  executor  of  the  fecond 

*'  hufoand  of  Elizabeth ;  and  his  LordOiip  alfo  declared,  that 
the  defendant,  as  ■  executor  of  the  tt  Aaior  Boover^  ought  to 
be  confidered  as  a  creditor  of  Eli-zabcih^  for  the  value  of 
her  maintenance,  which  was  furniihed  by  Boover  to  Elhobeth^ 
after  the  death  of  her  hrft  hufband,  and  ordered  the  Mafter 

"  to  inquire  how  much  by  the  year  Boover  deferved  in  refpe£t 

*roffuch  maintenance,  and  that  the  fame  be  deduced  out  of  fo 
niucri  as  fhall  be  coming  to  the  plaintiff  for  the  iliare  ot  El'-za^ 
bethj  and  be  anfwercd  as  a  debt  to  Boover^s  perfonal  eilate  ; 
and  it  being  admitte.d  that  60/.  had  been  paid  to  the  plain- 
tiii's  teftatov  before  his  death,  his  Lordfhip  ordered  that  fo 

"  much  fhould  be  allov/ed,  ;is  a  payment  of  the  cuftomarv  iliarQ 
oi  Enzabett^\i). 
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(i)  Reg.  Lib.  A.  1746.  fol.  563. 

Cafe  191.  Tiltefifcn  verfus  Peaty  July  1,1747, 

HE  defendant  pleaded  an  award. 


Lord  Chancellor, 
^  ^  .        The  only  ground  to  impeach  an  award  is  cpllufion,  or  grofsi 
madeTyjud^e"^  miflDchaviour  in  arbitrators  ;        for,  otherwile,  beii:g  made  by 
cf  the  patiic.'     the  judges  of  the  parties'  own  chufing  (2),  it  is  final,  and  binding 
hn-ri  *^un je'il^      npon  all  the  parties,  or  no  perfons  would  ever  accejDt  of  being  ai- 

there  is  collufion  bilrators. 
or  grols  mlfbe- 
baviour  \\\  the  arbitrators. 


Ad'tendanti?  A  plea  of  an  award  is  not  only  good  to  the  merits  of  the  cafe?  lliicl 
fit' ou-'^tht  ac-  diicovery  ;  for  a  defendant  to  the  bill  is  not  oWige4 

count  between   to  fet  out  tlie  whcle  account  between  him  and  the  plaintiff,  aftp 

him  and  the 

pbii-tii;^,  at'xr  an  award  In  his  favour  rtlaling  to  that  account,  for  a  plea  of  an  award  is  good  not  only  tC|  ^^^^ 
the  meirirc,  b*t  to  the  difcuvery.  ^ 


{\)  See  I'tf  V.  Dn-.ih-a,  cited  in  Ea)Ic  i  yd.  64.  Jnon.  poll,  644.  Chicot  v.  he*  '^At 

V.  ^'ccker^  2  f'^ttn.  25  I.  S;/.itl->  v .  CcrjtO'a,  qurfne^  ^  ^V"  3 '5*  ''"^lil 
ihi'.i   Howls  v.  MiichiU  ihid.&,%^.  BuUon        (z)  See  Medealfe  V.  Ives,  ante  I  vol  | 

V.  Khii'il ,ibid.  5»^,  MetcnJjcv,  lies,  ante  64. 
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m  award  in  his  favour,  in  relation  to  that  very  account,  for  Tittenj^on  v. 

hat  is  conclufive  to  all  the  parties,  till  an  error  is  fiiewn  in 

aking  the  account,  or  partiality  and  improper  behaviour  in  the 

irbitrators ;  aud  if  any  particular  error  is  pretended,  the  plain- 

iff  ought  to  charge  it  wixh  all  its  ciroumflances,  nor  is  he  pre- 

duded  from  proving  it  now  if  he  has  evidence  that  will  amount 

:o  it. 

One  objeaion  has  been  made,  that  the  arbitrators  did  not  f^'''^'';^^'^ 
Tive  fufficient  notice  of  the  time  they  intended  to  meet,  or  the  give  notice  ofthe 
particular  place  at  which  they  were  to  meet,  they  are  not  time  they  in- 
bound to  do  it,  and  therefore  no  objedion  of  that  kind  is  ma-  p^rTicuVj' 
terial.  place  wneie. 

Lord  Hardwicke  allowed  the  plea. 


Jmn.    Ju/y  i,  I747»  ^^^^  1924 


Lord  CHA^^GELL0R, 


T 


H  E  court  cannot  let  a  demurrer  ftand  for  an  anfwer,  be-  The  court  can- 

r  •   '  ^       •  not  let  a  demur- 

caufe  It  IS  a  mute  thmg.  ^^^^  ^ 

anfwer. 

Bq/h  verfus  Dakuay,  July  6 ,  1747.  Cafe  193, 

TH  E  truft  term  created  upon  the  marriage  of  the  defend-  fh^e  mal'rksTo7 
ant's  father  and  mother  was  as  follows  :  H.A.wkhy.C, 

I  'in  cafe  there  was 

no  ilTue  m-ile,  and  there  fliould  be  daughters  living  at  the  death  of  the  father,  who  fhould  attain  21,  or~ 
be  married,  ihan  fuch  daughters  (houla  have  2000/.  a-piece  j  there  were  no  fons,  buxonly  three  daugh- 
|ters  j  the  delcndant  who  was  one,  married  /I.  D.  and  previous  to  his  marriage,  covenanted  to  affign 
with  his  Wife's  coil'eat  500/-  to  truftees,  in  tru ft  after  the  death  of  D.  and  the  defendant,  to  pay 
t  amongft  the  childrea  ofthe  bodies  of  the  defendant  and  A.  D.  and  that  he  fliould  afcer  the  ma»riage 
aliign  to  the  tvuitees  all  the  nooney  and  fecurities  for  it  then  due  and  belonging  to  the  defendant.  H.  A. 
died  in  17  ^4.  A.  D.  in  1745,  inteftate,  to  whom  thedefendant  admlnjltered  and  received  the  aooo/. 
The  children,  who  are  a  fon  a<id  daugiicer,  have  a  right  to  the  portion,  and  decreed  to  be  fecured  for 
|heir  benefit. 


That  in  cafe  there  iliould  be  no  iffiie  male  of  Henry  Andrews 
by  Jane  Cohy  and  if  there  fhould  be  illue  betM'een  them  one  or 
more  daughter  or  daughters  living  at  the  death  ofthe  father^  who 
Would  attain  iiueuty  one  or  he  marriedy  then  fuch  daughter  or 
daughters  (hould  have  a  portion  or  portions  of  tvv^o  thoufand 
pounds  a-piece. 

There  were  no  fons  of  the  marriage,  but  three  daughters,  o£ 
which  the  defendant  was  one,  and  previous  to  her  marriage 
with  Alexander  T)ahvny,  there  was  a  covenant  on  his  part, 
which  recited,  that  Elizabeth  Uthwile  w^s  indebted  to  the  de-  [  53^  3 
fendant  Margaret  Andrews,  the  daughter  of  Henry  Andrews  by 
Jane  Cole,  in  five  hundred  pounds  on  bond,  and  that  fire,  with 
the  confent  of  the  f lid  Alexander  Dalway,  did  aiTign  to  two 
truftees  the  five  hundred  pounds,  in  truft  as  to  the  intereft  for 
^he  life  of  the  hufband,  and  after  his  death  to  receive  it  for  her 
djlifc,  and  after  both  the  hufband  and  wife's  death,  to  pay  the 
five  hundred  pounds  and  interelt  due  amongil  all  and  every  the 

"  '         '  '  child 


I 
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Bask  v.  clilld  and  children  of  the  bodies  then  living  of  Margaret  and 
Alc::ander  Dahuay^  and  in  default  of  fuch  child  or  children, 
then  to  pay  the  five  hundred  pounds  to  the  executors  of  the 
furvivor  of  the  father  and  mother,  and  that  the  hufband  (hould 
after  the  marriage,  on  the  requefl  of  the  trullees,  grant  and 
affign  to  the  trullees  ail  and  every  the  fum  and  fums  of  money, 
and  fecurities  for  the  fame,  then  due  and  owing,  and  helcng- 
ing  to  Margaret  Andrews,  from  any  perfon  or  perfons,  and 
v/hich  A'largaret  Andreivs  was  intitled  unto  in  any  refpe£l  what- 
foever. 

Nemj  Andrews  died  m  i']44' 

In  1745,  Mr.  Z>^/w<7);  died  inteftate,  the  dehnd:i,nt  Margaret 
adminillered,  and  receives  the  two  thoufand  pounds. 

The  plaintiff  Bnjh,  nS  prochein  amy  to  the  children  of  the  de- 
fendant, who  are  one  fon  and  one  daughter,  brought  his  bill  to 
have  the  two  thoufand  pounds  fecured  for  the  benefit  of  the 
children. 

LoRp  Chancellor, 

I  am  of  opinion  the  plaintiffs,  the  childreUj  have  a  right  to 
the  portion. " 

The  firft  queftion  is,  whether  the  portion  of  two  thpuAmd 
pounds  under  the  father's  marriage  fettlemt;nt,  at  the  time  of  the 
defendant's  m.arriage,  was  a  contingent  portion  ? 

Secondly,  If  it  has  happened,  whether  the  wife  is  bound  by 
the  covenant  of  the  hufband  only  under  the  articles  made  on  her 
own  marriage  ? 

Though  under  The  precedent  part  of  the  articles  Include  a  fmall  part  of  the 
arcicics  the  real  real  eftatc,  the  now  plainiifFs  being  heirs  of  the  body;  that 
ertate  was  in  the  ef^^te  certainly  is  in  the  power  of  the  mother  in  point  of  law, 

mothers  power  ,       /  .  ^      .,      ,        .       ,  .  .  1    •  j 

and  veftciin  and  vcfts  m  the  mother  m  tail;  but  in  this  court  oemg  under 
her  in  tail,  yet  articles  is  to  be  carried  into  {lri6l  fettlenicni  to  the  wife  for  life, 
»n  thtsumrc  is       ^|^^  ^^.^  ^^^j  ^^r^^^  ^^-j   ^^^^  -.^  default  of  ilTup 

to  L»e  carnea  in-  -J  ' 

fo  i\ndt  f'ctie-  male  to  daughters. 

inenc  toihewife 

for  life,  to  the  tirft,  &'c.  fons  in  tall,  and  in  default  of  ifTue  male  to  daughters. 

[  532  ]  Fide  the  trulls  as  to  the  500  /.  a.vi  after  hoth  the  hfhand  an^ 

nvifds  deaths^  to  pny  the  500  /.  and  inter  eft  due  among f  all  and  every 
the  rhi/d  and  children  of  the  bodies  then  living  of  Alargaret  and 
Alexander  Dalivny, 

That  ir.,  after  the  death  of  father  and  mother,  for  the  bene- 
fit of  the  cliildren  of  the  marriage,  fuch  as  ihould  be  furviving  a| 
the  death  of  the  father. 

Ilien  follows  the  laft  claufe,  that  the  hufband  fhould  after  the 
marriage,  ts^c.  nide  the  ivords. 

It  has  been  faid  on  the  part  of  the  defendant  the  mother,  it 
is  not  fufficient  to  intiile  the  plaintiffs  to  the  two  thoufand 
pounds,  for  it  was  for  luch  children  as  fiould  he  living  at  the 
'  death  of  the  father,  lliat  it  reftcd  in  contingency,  whether 
they  would  furvive  the  father;  and  in  ftri(£lnels  of  law  it  was 
7iot' due  and  ov»  ing  to  ^arah  Audwivs  \\\  life-time  of  her 
father* 

But 
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But  take  it  abfi;ra£ted  from  the  fcnfe  of  due  a77d  owing,  and  it 
was  belonging  to  her,  for  it  was  a  natural  profpeft  that  (he 
fhould  furvive  the  father,  and  if  the  word  belonging  means  any- 
thing exclufive  from  the  words  due  and  onving^  it  does  mean  be- 
longing to  her  after  the  hufband's  death. 

There  are  (Irong  words  which  follow,  Wz.  and  which  Mar- 
garet Andrews  was  intitled  to  in  any  refpecl  whatfoever. 

Had  any  body  afked  what  portion  has  the  daughter  under 
Henr^  Andrews'^  fettlement  ?  the  anfwer  would  have  been,  two 
thoufand  pounds  on  the  death  of  the  father ;  then  it  is  in  the 
nature  of  a  fecurity  for  the  daughter  by  being  veiled  in  the 
truflees  to  wait  the  contingency,  not  barely  a  condition  or  a 
right  where  nothing  at  all  vefled ;  but  here  was  a  term  for 
years  in  truftees,  and  quoad  this  trult  they  were  truftees  for  her, 
and  they  might  have  been  guilty  of  a  breach  of  truft,  fo  that  fhe 
had  a  right  at  the  time  of  the  marriage. 

She  married  an  officer  who  had  nothing,  and  it  would  in- 
deed have  been  very  extraordinary  fhe  fhould,  at  the  time  fhe 
v/as  providing  and  taking  care  for  herfelf,  overlook  this,  when 
fhe  might  have  been  intitled,  on  both  her  fifters  dying,  to  the 
whole  fix  thoufand  pounds. 

I  am  of  opinion  on  the  generality  of  the  words  of  the  cove- 
nant this  fum  was  included. 

Secondly,  If  the  contingency  has  happened,  whether  the  wife 
is  bound  by  the  covenant  of  the  hufband  only  under  the  articles 
made  on  her  own  marriage. 

It  has  been  infifted  on  the  part  of  the  defendant,  that  this  is 
die  covenant  of  the  hufband  only,  and  therefore  his  reprefenta- 
tives  alone  are  bound. 

I  cannot  fay  but  there  might  have  been  an  event,  which  would 
have  given  it  to  the  wife,  vi'z.  if  her  hufband  had  died  in  the 
life-time  of  the  father. 

But  the  death  of  the  father  happening  in  the  life- time  of  the 
defendant's  hufband  alters  the  cafe ;  I  am  not  obliged  to  give 
any  opinion  as  the  hufbzmd  has  not  afligned  this  contingency  of 
the  wife's,  but  I  am  rather  inclined  to  think  the  hufoand  would 
not  have  had  a  right  to  alTign  it. 

As  to  the  cafe  of  "Theobald  verfus  Di/ffoy,  M.  T,  1 1  Geo,  Mod. 
Caf.  in  Law  and Eq*  2  Part  10 1,  it  turned  on  the  joining  of  the 
wife,  by  the  confent  of  her  friends,  and  in  an  afiignment  of  a 
term  to  a  fair  purchafer  ;  but  it  has  been  frequently  determined, 
that  a  hufband  may  affign  a  wife's  chofe  in  aclion  for  a  valuable 
confideration  ( i )  j  but  what  does  that  turn  upon  ?  Why,  the 
hufbanci's  right  to  fell. 

The  hufband  here  furvived  the  father,  fo  that  he  had  a  right 
to  call  upon  the  reprefentatives  of  the  father,  or  the  truflees,  to 
raife  it  (i). 

Could  the  wife  have  prevented  him  from  getting  the  money, 
unlefs  fhe  had  brought  a  bill  by  her  prochcin  amy  for  her  fettle- 


Bash  v. 
Dalway. 


[  5?3  3 

A  wife  is  bound 
by  the  hufband's 
covenant  only 
under  articles 
made  on  her 
marriage. 


Frec^uently  de- 
termined that  a 
hulband  may 
afllgn  a  wife's 
chofe  in  aB'mt 
fur  a  valuable 
confideration. 


(i)  Vide  Bates  v.  Dandy,  anle  2  vol.  (2)  Vide  Havjkins  v.  Ohyn^  ante  2  vol, 
208,  549. 

Vol.  III.  1  i  ment. 
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Basw  v.      ment,  and  even  then  It  could  not  have  been  for  her  own  benefit 
Dalway,     only,  for  the  children  muft  Hkewife  have  had  it  fettled  on  them, 
for  the  court  would  not  have  decreed  a  partial  performance  of 
covenants,  but  the  whole. 

I  am  of  opinion  the  children  too  had  a  right  in  the  life-time 
of  their  father,  to  have  brought  a  bill  by  a  prochein  amy  to  have 
their  intereft  fecured. 
The  hufband's       The  death  of  the  hufband  makes  no  alteration,  it  muft  ftand 

dteratlSn*^''bur  3'^^       ^^""^  ^^^^^    ^"^^^^^        '^^  ^^^^  ^^^'^  ^'l^^'s  fa- 

irmft  ftandinthe  ther,  for  the  interefts  of  the  wife,  hufband,  and  children, 
fame  right  as  it  were  fixed,  and  which  ever  had  brought  a  bill,  it  mull 
o/thV^wif!^^  have  been  fettled  to  thofe  ufes,  and  the  rather  as  there  is  real 

father,  for  the  efiate» 
intercfts  of  the 

wife,  huiband,  and  children  were  then  fixed. 

r  5^4  ]  The  quefllon  here  truly  depends  upon  this  general  rule  of 
V7hat  is  cove-  the  couft,  that  what  is  covenanted  to  be  done,  is  confidered  as 
done^^s^ln^this  a6lually  done,  and  therefore  as  the  right  had  accrued  to  the 
court  confidered  hufband  in  his  life-time,  what  is  prayed  by  the  plaintiffs,  his 
as  done.  children,  is  concomitant  to  that  right  which  veiled  in  thdr 

father. 

Lord  Hai'dwiche  decreed  the  two  thoufand  pounds  fliould  be 
fecured  for  the  benefit  of  the  children  ( i ). 

{i)  Reg.  Lib,  A.  i-j^S.  foi.  S-ji^ 


Cafe  Ip4.  Ehins  verfus  Dormer^  July  20,  1747. 

Lord  Chancellor, 
A  grant  from      '"W^  H  E  bill  was  brought  for  tithes  i*  kind  of  hay  of  a 
^'iTashtZuL    ^    moiety  of  the  manor  of  Shiptojiy  but  comes  in  an  imper- 
fe£t  manner  before  the  court. 

alias  declmasj 

thefe  general  words  are  nor  fuffieient  to  bar  the  reSor  of  his  common  right  of  tithes,  unlefs  exprefsly 
ftated  what  was  the  right  of  the  crown. 

The  plaintiff  as  re£lor  is  intitled  to  all  tithes  ( i ),  unlefs  there  is 
fome  bar,  as  a  mcdus^  compofition,  csfr. 

The  queltion  here  is  as  to  a  moiety  of  the  privy  tithes  of  the 
demefnes  of  a  manor,  and  the  tithe  hay,  whether  the  re£lor  is 
intitled  in  point  of  pernancy  to  the  whole,  or  the  defendant  is 
intitled  to  this  moiety  as  well  as  to  the  titlies  of  corn  and  grain 
under  a  grant  from  the  crown,  the  fnft  year  of  Queen  Mary^ 
in  which  were  thefe  general  words,  decimas  bladorum  fcefii 
9tnnes  alias  deeirnas» 

I  do  not  think  any  fi^refs  can  be  laid  on  thefe  general  words, 
and  take  them  in  their  utmoft  extent,  are  not  fuffieient  to  bar 
the  re£l:or  of  his  common  right,  unlefs  it  had  been  exprefsly 
ftated  what  was  the  right  of  the  crown ,  and  in  making  out  the 


(l)  CaiU  V.  Bell,  ante  459. 
2 


grant. 


in  the  Time  of  Lord  Chancellor  Hardwickk. 


534 


grant,  the  drawer  miebt  probably,  at  the  requeft  of  the  grantor,  Ekins  v. 
put  in  thefe  general  v/ords.  Dormie. 

There  is  no  pretence  of  payment  of  the  privy  tithes  to  the 
jord  of  the  manor.  I  am  of  opinion  thefe  general  words  are  by 
no  means  fufficient  to  fliew  a  right  in  the  defendant  againfl  ihe 
redor. 

The  next  quefilon  is  as  to  the  two  modnjfes^ 

The  firll  obje£lion  was,  as  to  the  manner  of  introducing  them 
in  the  caufe,  for  that  in  refpe£l  to  the  crofs  bill  they  are  not 
fet  out  with  any  certainty,  and  to  be  fure  they  are  not,  and 
therefore  the  crofs  bill  mufh  be  difmiffed  :  but  a  different  con- 
fideration  arifes  upon  the  original  bill,  notwithftanding  the  par- 
ticular modujjes  are  not  mentioned  in  the  bill,  nor  particularly 
pleaded  by  the  anfwer  ;  yet  as  the  plaintiff's  own  witneffes  fhew  [  -j 
a  reafonable  ground  for  a  modiis^  it  would  be  going  too  far  to 
fay  that  an  account  of  tithes  fliould  be  decreed,  where  even  upon 
the  plaintiff's  evidence  it  appears  there  is  a  modus, 

I  am  of  opinion  therefore  the  court  is  bound  to  take  notice  of 
the  two  modujjesy  the  ten  (hillings  for  hay,  and  five  pounds  for  the 
privy  tithes  of  the  demefne  lands. 

-  As  to  the  firft,  it  is  mentioned  to  be  a  modus  in  decimando  in 
the  receipt  for  it  from  the  parfon,  but  the  receipt  for  the  five 
pounds  calls  it  a  compofition. 

It  has  been  faid,  that  the  modujfes  are  too  rank,  and  that  the 
ten  {hillings  for  hay  particularly  are  fo,  becaufe  the  modus  for  the 
tithes  of  corn  is  but  three  and  thirty  fliilHngs, 

No  argument  at  all  is  to  be  colledled  from  thence,  becaufe  lefs 
might  be  in  tillage  at  that  time  than  there  is  now. 

The  objection  is  flronger  as  to  the  five  pounds  for  the  privy 
tithes  of  the  demefnes  ;  undoubtedly  it  is  a  pretty  large  fum,  and 
it  has  been  infifted  the  whole  value  of  the  manor  is  but  fifteen 
pounds,  as  appears  from  an  ancient  furvey  in  Henry  the  Sth's 
time,  where  it  is  called ^r;??^  of  Shiptony  which  implies  a  rent 
referved. 

But  I  can  no  more  infer  from  thence,  that  this  was  the  value 
of  the  rack-rents  of  the  manor  in  Henry  the  8th's  time,  than  I 
can  at  prefent  the  real  value  of  a  bifliop's  manor  from  the  rent 
referved  in  a  leafe  of  it. 

In  a  cafe  that  came  by  appeal  to  the  Houfe  of  Lords  in 
Lord  Talbof^  time  relating  to  the  pariili  of  Chedingfold  in  the  '^^^^l^ll-^l ^ 
county  of  Surrey^  the  Lords  reverfed  a  decree  of  the  court  of  decree  of  the  ' 
Exchequer  for  being  too  hafty  in  reiecling:  a  modus  as  too  rank,  ^^^hequer  tor 
snd  laid,  it  v/as  taking  too  much  upon  them  to  determine  it     r.  jedinc^  a 
to  be  no  modus  upon  fuch  kind  of  evidence  which  was  not  con-  wrf/z/jastoorar^k 
clufive  evidence  asainft'a  modus,  and  dire£led  an  ilfue  to  try  i5^^;"g-^'0n:uch 

o  ^  J  -tor  that  court ro 

it*  '  determine  it  to 

be   no  jvcdus, 

where  the  e-vidence  was  not  conclu five  againfl  it,  but  preiuinpcivc  only* 

Another  chje^lion  was,  that  the  five  pounds  is  no  modus  a:  all, 
for  in  the  receipt  from  the  parfon  it  is  mentioned  to  be  »u  ancient 
cofupofition. 

lis  Ido 
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Ekins  v. 
Dor  MKR. 

An  ancient  com- 


pohi 


fyno- 


I  do  not  know  the  abfolute  di(lin£iion  between  an  ancient 
compofition  and  a  modus  \  there  may  be  a  difference  between  a 
compofition  that  is  not  beyond  the  memory  of  man  and  a  modusy 
but  unlefs  fomething  be  fliewn  that  breaks  in  upon  the  imme- 
morlahiefs  of  it,  it  is  fynonymous  with  the  modus. 


nymous  with  a 
tfiodus,  uTlefs 
fometr.ing  be 
Ihewn  thacbreaks'in  upon  its  immemorialneft. 


A  real  ccmpoftt'ion  There  IS  Indeed  a  difference  between  a  real  compofition  and  a 

is  where  an  modiis,  for  a  real  compofition  is  wJien  an  agreement  is  made 

agreement  is  ^^ith  a  parfon  or  vicar,  with  the  confent  of  the  patron  and  or* 

parfon  or  vicar,  dinary,  that  ftich  lands  for  the  future  fliall  be  difcliarged  from 

w'itii  the  p^tron  payment  of  tithes  in  fpecie,  by  reafon  of  a  recompence 

con f°Pt,'" that*  niadc  to  the  parfon  or  vicar  for  tliern  out  of  other  lands  but 

fuch  land«  fliall  a  modui  is  nothing  more  than  an  ancient  compofition  between  a 

he  difcharged  q£  ^  manor  and  the  owners  of  the  land  iu  a  parilh  and  rec- 

from  the  pay-  ,  .  ,        .       „  i    i  • 

ment  of  tithes    tor,  which  gauis  Itrength  by  time. 

in  fpecie y  on  ac- 
count of  a  recompence  mide  to  the  parfon -oi  vicaj  out  of  other  lan^s. 


Were  there  Is 
no  obj  ^tion  in 
point  of  luuj 
to  tTiiduJJ'esy  nor 
titnes  in  kind 
ever  received 
within  fhe  me- 
mory of  m»a 
thf  court  will 
not  decree  an 
account  of  tithes. 


I  am  of  opinion  here  is  a  confiderable  foundation  laid  be- 
fore the  court  for  the  tvv-o  modujTcs^  the  one  of  ten  fhillings,  and 
the  other  of  five  pounds,  and  therefore  the  court  cannot  decree 
an  account  of  tithes,  where  there  is  no^objedion  in  point  of  law. 
againff  them,  nor  any  pretence  there  has  ever  been  tithes  in  kind 
received  within  the  memory  of  man,  and  therefore  iffues  muft  be 
diretlcd  to  try  thefe  two  fums. 

The  plaintiff  being  in  court,  and  declining  to  try  the  modus 
of  ten  flnllings  for  tithe  hay  of  the  manor,  and  five  pounds  for 
privy  tithes  of  the  demefne  lands,  his  Lordflnp  decreed  an  ac- 
count of  what  v/as  due  for  thofe  annual  payments. 


Cafe  195. 


To%vnfendsQxiM%  Lcnvfieldy  July  24,  1747. 


S  c  T  Vef  1^0^^  Chancellor, 

whire  thcre^is*  'TP*  H  E  R  E  had  been  a  former  caufe  in  which  the  defend- 
no  pofitive  proof  J[  ant  Vv'as  plaintiff"  and  the  plaintiff  defendant,  and  a  de-' 
of  fraud,  circum-  ^^.^^  accouut  :  and  thouph  this  is  not  a  bill  of  review, 

Itances  or  fufpi-  ^  o         .    .  .  ' 

cion  arc-  not  fuf-  yet,  as  it  IS  a  Dill  ui  aid  or  an  account,  it  is  not  improper. 

firient  for  the 

court  to  ground  a  decree  upon  ;  all  they  can  do  in  a  matter  of  account  is  to  give  the  plainiliF  leave  t% 
Jurcbarge  and  faljify. 

The  bill  charges  fraud  in  not  a^lually  and  bona  fde  advancing 
to  the  plaintiff,  or  other  perfons  for  his  ufe,  the  fums  defendant 
now  claims  before  the  Mailer,  and  prays  among  other  things  tlie 
court  will  diredl:  the  defendant  Lo-ifwld  to  be  examined  upon 
interrogatories,  and  to  be  allowed  no  fum  but  what  he  fliall  pro- 
duce receipts  for,  or  proved  by  witneffes  who  were  prefent  at  the 
time  they  were  advanced. 

No  a61-ual  fraud  has  been  proved  by  the  plaintiff's  witneffes 
on  the  defendant,  and  circumftances  of  fufpicion  are  not  fufH- 

3  cieiit 
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dent  for  this  court  to  ground  a  decree  upon  ;  and  as  to  what  is 
prayed  by  the  bill,  the  court  never  gives  fuch  directions,  unlefs 
grofs  fraud  is  aClually  proved  upon  the  defendant,  as  was  the 
cafe  of  Sir  diver  Ajhcomh  verfus  Greenaiuay. 

The  Houfe  of  Lords  too  reverfed  the  decree  in  Johnfon  verfus 
Johnfotiy  Y/hich  came  originally  before  Lord  Lechmere  in  the 
dutchy  court  for  this  very  reafon  ;  the  bill  in  that  caufe  was 
brought  by  the  reprefencative  of  the  mortgagor  to  redeem  a 
mortgage,  and  the  defendant  by  his  anfwer  infincd  on  payment 
of  230/.  the  principal  fum  of  the  mortgage,  and  10/.  more 
indorfed  on  the  mortgage  deed,  as  hotia  fide  lent,  and  to  have 
an  allowance  for  money  in  repairs,  and  alfo  other  allowances. 
On  the  29th  of  November  1725,  Lord  Lechmeve  decreed  that 
the  plaintiff  (hould  redeem  on  payment  of  fuch  principal  money 
and  iiuereft,  as  Oiould  be  proved  by  the  defendant  to  have  been 
a£lually  and  really  lent  and  paid  by  him  to  the  mortgagor,  for 
difcovery  whereof  the  defendant  was  to  be  examined  upon  inter- 
rogatories, nuhether  any  and  what  fum  and  funis  ivere  at  any 
time,  and  luhen,  ivhcrey  and  in  nuhofe  prefence  a&lually  and  really 
lent  and  paid  by  the  defendant^  or  on  Jm  account^  to  or  for  the  account- 
of  the  mortgagor. 

There  were  proofs  in  the  caufe,  that  the  greatefl  part  of  the 
money  was  paid  by  the  defendant  to  the  mortgagor  at  the  time 
the  mortgage  deed  was  executed,  and  that  the  mortgagor  at  the 
time  he  figned  the  deed  declared  he  had  received  ihe  whole 
230  /.  therefore  the  appellant  infilled  the  refpondent  fliould 
have  been  let  into  redemption  on  the  ufual  terms,  and  that  the 
appellant  ought  not  to  have  been  decreed  to  make  any  other 
proof  of  the  actual  payment  of  the  confideration  money ;  and 
that  it  was  ftiii  harder  upon  the  appellant,  as  the  mortgagor  is 
dead,  and  the  appellant  deprived  of  having  any  difcovery,  by 
the  examination  of  him  upon  oath,  of  the  money  advanced,  and 
prayed  the  decree  might  be  reclified  in  this  particular. 

It  came  before  the  Houfe  of  Lords  on  the  i8ch  of  March 
t'^i'li  on  an  appeal  of  the  defendant,  and  the  decree  below  was 
reverfed  becaufe  the  mortgagor  was  dead,  and  the  appellant  had 
lotl  the  benefit  of  his  examination,  aud  becaufe  no  aBual fraud 
had  been  proved  on  him. 

Here  one  Haughton  is  dead,  to  whom  the  defendant  paid  fums 
for  and  oh  account  of  the  plaintiff  Mr.  Toiunfend,  and  therefore 
the  defendant  cannot  have  the  benefit  of  his  examination,  nor  is 
there  in  this  cafe  any  pofitive  proof  of  fraud ;  therefore  I  fhall 
decree  only  that  the  plaintiff  be  at  liberty  to  furcharge  and 
falfify. 
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Cafe  196.  Edwards  verfus  Lewis y  July  27,  I747» 

Inthecafeof  jTs  J  F I D  Edwards  by  his  will  ^ave  liis  real  eflate  to  his 
ieje?  an'recdel  ^^^^  for  life,  remainder  to  tlie  plaintiff,  and  after  devifmg 

fiafticai  boaies  if  the  perfonal  eflate  in  the  firft  place,  for  payment  of  his  debts,  he 
the le /Tee  in  the  bequeathed  the  refidiie  to  his  wife,  who,  on  his  death,  entered 
r^'htoi  hurfwho  ^'9'^^  a  leafe!:iold  eftate  under  Queen's  college,  and  then  inter^ 
was  the  owner  of  marries  with  the  defendant,  who,  after  her  death,  takes  out 
the  oidj^he^-nu^fc  adminiftration  de  bonis  non  to  the  firft  teftator,  but  finding  "the 
all  the  equity  to  Outgoings  of  the  leafehold  exceeded  the  profits,  and  being  of  no 
wi.ich  cheorigi-  fervice  but  to  the  plaintiff,  his  freehold  lands  being  intermixed 
^'^^^^^  ^^^^  leafehold,  negle£led  to  apply  for  the  renewal,  but 
tacitly  confented  the  plaintifi^  fiiould  renew,  who  accordingly 
gets  a  new  leafe  from  the  college,  the  old  one  being  fuffered  to 
ran  out. 

The  queftion  here  is,  fuppofing  the  reft  of  the  perfonal  eftate 
0iould  fall  Qiort  to  pay  the  teftator's  debts,  whether  the  plaintiff 
will  be  liable  to  pay  thofe  debts  by  virtue  of  his  being  in  poffeflion 
of  thefe  leafehold  premiffes. 

Lord  Chancellor, 

I  am  inclined  to  be  of  opinion,  that  if  the  perfonal  eftate  of 
the  teftator  falls  fliort,  the  leafehold  eftate  in  the  hands  of  the 
glaintift'is  fubje^l  to  pay  the  creditors  the  refidue  of  their  debts, 
or,  oiherwife,  by  this  negle£t  of  the  adminiftrator,  or  by  col- 
lufion  ■  between  him  and  the  plaintiff,  the  creditors  might  be 
defeated  of  their  juft  debts  ;  but  as  it  is  probable  in  taking  the 
account  of  the  teftator's  perfonal  eftate,  there  may  be  fuf- 
ficient  to  pay  the  teftator's  debts,  without  having  recourfe  to 
the  leafehold,  I  fhall  not  give  an  abfolute  opinion,  but  only 
obferve  in  general,  that  in  cafes  of  leafes  from  colleges  and 
ecclefiaftical  bodies,  there  is  nothing  the  court  has  more  ad- 
hered to,  than  if  the  tenant,  v/ho  in  a  conftant  courfe  of 
letting  is  intitied  to  a  college  leafe,  or  any  perfon  claiming  from 
that  tenant,  apply,  either  before  it  expires,  to  renew,  or  after  it 
5S  a£lually  expired,  and  furrenders  the  old  leafe  for  chat  pur- 
pofe ;  yet,  whether  the  new  leafe  is  granted  to  the  fame  per- 
fon, or  any  other,  if  the  leffee  in  the  new  takes  in  the  right 
of  him  who  was  the  owner  of  the  old  leafe,  he  muft  take 
fubjc£l;  to  all  the  equity  to  which  the  original  leffee  was  liable 

(0- 

Lord  Chancellor      ordered  air  account  to  be  taken  of  the  tef- 
tator's  perfonal  eftate,   and  referved  the  con fl deration  how 
**  far  the  renev/ed  leafe  of  Jie  lands  held  of  Queen's  college 
"  in  Cambridge^   is  liable    to  be    applied    towards  fatisfac- 
-  1    "  ^^^^        '^^^  teftator's  debts  and  legacies,  till  after  it  fliall  be 

L         J    u  fgj^j^  whether  the  funds  before  mentioned  are  fufficient  to  pay 
his  debts  and  legacies." 

(i)  Sec  the  Cufes  cited  in  Pier/on  v.  Shore,  ante  i  vol.  480; 
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Drakefircl  verCns  '  TFilh  and  others,  July  28,  1 747.  Cafe  197. 


M 


R  S.  Drakefird,  an  intimate  friend  of  the  plaintiff,  had  If  a  legatee  pro- 
mide  a  will,  and  thereby  devifcd  a  bond  of  360/.  and  mifcs.te.w 


up wards  to  the  plaintiff-,  the  teftatri^t  was  afterv/ards  induced  to  deration  of  a 
make  a  new  will,  and  gave  this  bond  to  Mrs.  An?i  W  ilks,  and  difi^ofi  ior.  in 
made  her  executrix,  but  obliged  her  to  promife  that  fne  would,  ^^wiiT duTn 
after  her  own  death,  give  it  to  the  plaintiff,  aft  in  favour  of  a 

thiru  perl'on,  9ac 
who  undertook  to  do  the  a£t  muit  perform  (i). 

The  teflatrix  died,  and  Ann  V/ilh  proved  her  will,  and  about  '^fo-x  ic^  -xxc 
two  months  after  the  death  of  the  teftatrix,  made  a  deed  of 
gift  of  the  bond  to  the  plaintiff,  to  take  place  after  her  death, 
and  frequently  declared,  that  flie  would  not  cheat  the  plaintiff, 
and  that  fhe  did  it  in  regard  to  the  promife  ihe  made  the  tef- 
latrix, * 

Upon  the  death  of  Mrs.  Ann  Wllksy  the  bond  came  into  the 
hands  of  the  obligor,  who  was  her  brother,  and  reprefentative, 
and  upon  his  refufmg  to  pay  it,  the  plaintiff  brought  her  bill, 
to  compel  the  payment  of  the  bond,  and  offered  to  read  evi- 
dence to  eftablifh  the  facl,  but  it  was  infifted  by  the  defend- 
ant's counfel  this  was  to  give  parol  proof  to  overturn  a  writ- 
ten v/ill,  and  that  the  bond,  by  the  will  of  Mrs.  Drakefirdy 
had  been  given  abfoluteiy  to  Aufi  W/Iks,  who  was  made  execu- 
trix alfoj  and  that  it  was  within  the  milchief  the  ffcatute  <>f  frauds 
and  perjuries  intended  to  prevent. 

The  court  over-ruled  the  obje6iion  ;  and  the  facl,  with  all  its 
circumftances,  was  very  fully  proved. 

Lord  Chancellor, 

The  firft  qucffioii  is,  whether  there  is  any  foundation  to  re- 
lieve ths  plaintiff  on  the  truft  and  confidence  fet  up  by  the 
bill. 

The  fecond  queftlon  is,  whether  the  court  will  affift  in  the 
cafe  of  a  voluntary  deed. 

I  will  confider  the  laft  queftion  firft,  in  order  to  remove  it  out 
of  the  way. 

The  defendant's  counfel  have  made  tv\'o  objc£lions. 

Firft,  fuppofmg  it  fiood  abftraftcd  from  weakncfs  and  infi- 
nity in  A;!n  Wilks,  it  is  a  mere  voluntary  deed,  and  the  court 
will  not  affift  the  plaintiff  to  carry  it  into  execution.  [  C40  } 

This  is  of  no  weiglit,  becaufe  ■  againft  any  perfon  who  ftands  A  perfon  may  at 
before  the  court  merely  as 'the  reprefentative  of  Mrs.  JVUks,  it  ^^-pl^/^'J^i^ji^ 
is  a  good  difpofition,  for  a  perfon  may  as  vrell  make  a  difpofi-  dcod  to  take 

place  after  her 

death  as  by  will,  and  fuch  a  deed  has  been  decreed  to  be  good  in  feveral  inftances,  as  againft  perfons 
ftanding  in  reprefentation  to  the  donor,  othcrwife  as  againit  creditors. 

(i)  So  Thynn  v.  Thynn^  I  Fern.  296.  S.  C.  Sed  njid^  Whittpn  V.  Riijfcl],  ante  I 
Reech  v.  Kermeg-alt  i  Fef,  133.  Aino,  67.    vol.  44.S.  {lOXi 
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DaAKEFORD  V.  tiori  bvdeedto  take  place  afrerher  death.(i),  asbywill:  this 
court  have  In  feveral  inflances  decreed  fuch  a  deed  to  be  good, 
as  agalnft  perfons  {landing  only  in  reprefentation,  to  the  dgnor, 
as  being  volunteers  aifo_,  but  would  not  be  good  againfl:  cre- 
ditors. 

The  fecond  objeftion  was,  Infanity  in  Mrs.  A^in  Wilhs, 

No  evidence  has  been  laid  before  me  of  a6lual  impofition, 
clrcum.vention)  or  fraud,  and  the  deed  of  gift  appears  to  be  an 
acl  confiftent  with  every  other  a£t  fhe  has  done. 

It  was  infilled,  the  preparing  the  draft  of  the  deed  to  give  it 
in  the  life-time  of  Mrs.  PFiiks^  inllead  of  after  her  death,  is  an 
evidence  of  impofition. 

But  it  appears  clearly  to  be  the  miflake  and  ignorance  of  the 
drawer,  for  it  was  altered  immediately,  and  fubmitted  to ;  but 
though  there  fhould  be  no  fraud,  yet  if  Mrs.  y^nn  Wilks  was  in- 
capable of  makinfj;  any  difpofition  at  all,  it  is  void. 

If  it  had  reited  here,  and  this  had  been  the  whole  of  the  cafe^ 
I  fliould  have  fent  it  to  be  tried  on  the  infanity,  notwithftand- 
ing  fne  does  not  appear  on  the  evidence  to  be  infane  with- 
out lucid  intervals  ;  bui"  I  will  not  fend  it  to  trial,  becaufe  the 
firfl  point  is  with  the  plaintiff,  which  puts  an  end  to  the  fecond 
queftion. 

It  has  been  truly  faid  by  Mr,  iVilhraham^  it  is  dangerous  to 
fet  up  parol  trufts  of  perfonal  edate,  as  well  as  real  eftate  fmce 
the  ftatute ;  and  that  the  court  will  not  fuffer  parol  declarations 
to  be  fet  up  in  oppofition  to  the  will. 

But  if  there  is  a  declaration  and  undertaking  by  a  legatee  to  do 
an  atl,  in  confideration  of  the  teilator's  devifing  to  that  lega- 
tee, I  know  no  cafe  where  the  court  has  not  decreed  it,  whe- 
ther fuch  an  undertaking  was  before  the 'will  has  been  made, 
or  after. 

The  cafe  of  ^hyvn  verfus  Thynn^  in  i  Vern,  296.  and  Jg7ics 
verfus  Nahhsy  Pnfch,  1718.  Eq.  Caf.  Ahr*  405.  zn^  Kinfmatt 
verfus  Knifman^  5  ^  Ann,  mentioned  in  J'oJies  and  Nahbs^  dc** 
pended  upon  the  undertaking  and  promife  of  the  perfon  who  was 
to  receive  benefit  by  the  will. 

This  is  not  fetting .  up  any  thing  in  oppofition  to  the  will, 
but  taking  care  that  what  has  been  undertaken  fliall  have 
its  efFe6l :  a  will  being  ambulatory,  if  the  tellatrix  has  a  con- 
verfation  with  a  legatee,  and  the  legatee  promifes  lliat,  in 
^  confideration  of  the  teftator's  difpofition  in  favour  of  her,  fise 

\'  ^  (Jo  an  act  in   favour  of  a  third   perfon,  and  the  teila- 

trix  lets  the  will  ftand,  it  is  very  proper  the  perfon  who 
undertook  to  do  the  a<£l  fiiOuld  perform,  becaufe,  I  mufl:  take 
it,  if  Mrs.  Ann  Wilks  had  not  fo  promifed,  the  teilatrix  would 
have  altered  her  will. 

Therefore  I  am  of  opinion,  that  fuch  an  undertaking  by  an 
executor,  or  refiduary  legatee,  either  before  or  after  the  will  is 
made,  ought  to  have  its  eriecl. 

(1)  So  RaivJ,'£7i  v.  'jcutjlr.i  ante  I  vol.  292. 

The 


in  the  Time  of  Lord  Chancellor  Hardwickk.  54c 
The  next  queftion  is.  Whether  this  has  been  fufficiently  Draxitcr*)^. 

,  ^  WlLKS. 

proved  : 

I  think  it  has  very  clearly ;  for  even  fome  time  after  the  vs^ili 
had  been  made,  Mrs.  Jrin  IViiks  declared,  flie  would  not  de- 
fraud the  plaintiff,  and  there  is  a  full  evidence  likewife  of  -the  un- 
dertaking, by  which  fhe  bound  her  own  confcience. 

An  account  muft  be  taken  of  the  principal  and  interefl  due 
on  the  bond,  and  v/ith  cods,  becaufe  the  defendant  is  the  deb- 
tor on  the  bond  ;  there  is  no  occafion  for  a  circuity  to  decree 
the  bond  to  be  deUvered  up,  in  order  to  have  a  fait  at  law  for  it, 
becaufe,  as  the  defendant  Wilks  is  the  debtor,  I  can  decree  a 
payment  of  the  debt;  and  his  Lordfhip  did  decree  accord-  . 
ingly(i). 

(i)  Reg.  Lib.  A.  1746.  fob  595. 


Caver  ley  verfus  Dudley  and  Blfco^  July  ig,  1 747*  Cafe  igt* 

LADY  Catharine  Howard  by  her  will,  dated  the  7th  of  ^^^.^^^'^H^ 
July^  1727)  gave  all  the  reft  and  refidue  of  her  eftate,  real  eftate irtru^ft  t» 
and  ^effonal,  to  Mr.  Bifco,  in  truft  to  pay  the  produce  thereof  pay  the  produc-e 
to  the  defendant  Lady  Dudley  for  life,  for  her  feparate  ufe,  ex-  j^^^^l^^ f",.^-'// 
clufive  of  her  hulband  j  and  after  her  daughter's  death,  gave  for  her  leparacc 
fuch  refidue  to  the  child  or  children  of  her  daughter,  and  made  ^'^^ 
the  defendant  Bifco  executor.  chndtr'ana"^ 

appointed  B. 

executor.  Lady  Dudley  wanting  money,  took  up  120/.  of  C.  and  granted  him  an  annuitv  of  20/.  dur- 
ing her  life,  and  divedted  B.  to  pay  himfelf  out  of  the  produce  of  the  refidue  of  L.  c/n.'h  efraie  bj 
quarterly  payments.  Lady  Dudhy  might  controtl  to  ra'ije  n.o-.  ly  hy  ban,  hut  not  ly  anfiuitxy  as  it  is  to9 
iarve  an  anticipation)  and  therefore pe  ivas  alloi^.d  ta  redeem  the  annuity  froni  ihi  hcgumngj  ihcu^'h  ir.oJt 
irredeemable  {i).  ^ 

The  defendant  Lady  Dudley  has  received  yearly  300  /.  or  there- 
abouts, from  the  defendant  Bifco,  in  part  of  the  produce  of  the 
refidue  of  the  teftatrix's  eftate,  but,  wanting  money,  apphed  to 
the  plaintiff,  and  offered  to  fell  him  an  annuity  during  her  life, 
at  fix  years  purchafe :  the  plaintiff  confentsd  to  it  and  agreed, 
to  purchafe  an  annuity  of  20/.  during  the  defendant's 
life,  for  1 20  /.  and  by  dead  of  appointment,  dated  the  20th  of 
December,  1743,  in  confideration  of  120/.  paid  by  the  plaintiff  r  ^ A^  7 
to  Lady  Dudley,  fhe  granted  an  annuity  of  20/.  to  the  plaintiff 
during  the  defendant's  life,  and  dire£led  Bifco  to  pay  the  fame 
out  of  the  produce  of  the  refidue  of  the  eftate  of  Lady  Hoivardy 
by  quarterly  payments. 

'  The  defendant  Bifco,  the  truftee,  refufes  to  pay  the  arrears  of 
the  annuity  in  this  manner,  infifting  that  the  produce  of  Lady 
Catharine  Howard'' s  eftate  is  by  will  to  be  paid  into  the  hands  of 
Lady  Dudley,  and  no  other  perfon. 

The  bill  was  brought  in  1745,  for  an  account  of  the  tefia- 
tor's  perfonal  eftate,  and  to  be  paid  the  arrears  of  the  annuity 


(1)  See  Lazi^Iry  v.  Hooper,  ante  2;S.  and  the  cafes  referred  lo  there. 
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C.AvtRLFYv.  ami  growing  in  te  re  ft,  nnd  that  tlic  future  payments  maybe  fe- 
chuedj  and  the  detcudant  Bijco  be  reftrained  from  paying  any 
furtlier  funis  of  money  to  Lady  Dudley , 
Loud  Chancellor,- 

I  am  of  opinion  it  was  not  tlie  intention  of  the  teftatrix  that 
Lady  Dudley  fnouid  anticipate  the  produce  of  her  eftate  by  raif- 
ing  money  upon  it,  and  words  fliould  have  been  thrown  in  to 
reftrain  her  from  doing  it,  but  as  there  are  no  fuch  words  in  the 
will,  fhe  mifjht  contrail  for  railing  a  fum  of  money  by  way  of 
loan,  but  iiot  as  by  way  of  annuity  for  her  own  life,  as  it  is  too 
iargc  nn  anticipation  ;  and  therefore  dire£!:ed  an  account  to  be  ta- 
ken of  Lady  Cathcirino  Hc^u.ard^s  eftate,  and  out  of  the  produce, 
gave  the  defendant  Lady  Dudley  leave  to  redeem  the  annuity 
from  the  bsginning,  though  made  irredeemable ;  and  that,  from 
the  time  of  filing  the  bill,  the  annuity  fliould  ceafe(r);  and 
that  the  payments  already  made  of  the  annuity  fnould  be  applied 
'in  payment  of  the  interell,  in  the  firft  place,  and  afterwards  in 
finking  the  principal  5  and  the  rerulue  of  the  principal  his  Lord- 
finp  dire6led  to  be  paid  out  of  the  produce  of  the  teftatrix's 
eilate  (2). 

{1}  Not  fo  in  the  regider's  book,  (2)  Reg.  Lib.  A.  1746.  fol  491. 

Cafe  109.  Bahr  vex {ns  Hart y  y?^/^' 3I3  i7-[7« 

S.c.  I  Ver.?.8.  H  E  caufe  was  heard  before  Lord  Chancellor  in  3fay' 

The  court,  fur  J_  1746,  and  iffucs  werc  then  dire£l:ed :  it  cam.e  on  now 
tt'eLTminatioT"  ^P^^^  the  equity  rcfcrved,  and  upon  an  application  for  a  nevr 

in  fome  cafes  trial, 
(lire ft  a  fecond 

trial,  without  fetting  afids  the  firft  verdidl,  for  otherwife  the  defendant  would  lofe  the  benefit  of  urging 
the  lirft  vcrdidl  in  his  favour. 

C  543  ]       Lord  Chancellor, 

Upon  the  fecond  ifTue  before  Lord  Chief  JuHice  Wills, 
the  jury  found  that  William  Baker ^  the  father  of  the  plaintiff,  M^as 
not  the  heir  of  admiral  HoJier\  but  it  has  been  certified  to  me  by 
the  Chief  Juflice, -that  the  finding  of  the  jury  depended  upon  the 
verdic^l  given  on  the  firfh  ifiue. 

The  application  now  is,  not  to  fet  afide  the  verdi6l,  but  for 
another  trial  ( i ). 

Where  it  is  a  matter  of  inheritance  (2  \  the  court,  without  fet- 
tlng  afide  the  firfl  verdi£l,  for  the  more  folemn  determination,  in 
fome  cafes  direct  a  fecond  trial,  and  if  the  court  direct  fuch 
trial  without  fetting  afide  the  former  vcrdi61:,  then  the  firft  may 
be  given  in  evidence,  and  will  have  its  weight  with  the  jury,  and 
therefore  it  is  a  very  material  difference  to  the  parties,  becaufe  if  I 
was  to  dire6i:  a  new  trial,  on  n>y  fetting  afide  the  firll  verdicl,  the 

Vide  Aiiorney  General  \  .Montgomery  ^      (2)  Vide  St  ace  V.  Mahbot,  2  Vef.  554. 
M)'te  2  vol.  378. 

defendant 
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defendant  would  lofe  the  benefit  of  urging  the  firft  verdicl  in  his 
favour  at  another  trial. 

In  many  cafes,  where  it  is  a  matter  of  inheritance,  and  not 
aQually  conclufive,  the  court  have  not  diredled  a  nev/  trial,  but 
where  the  inhemance  will  be  abfolutely  bound,  the  court  has 
granted  a  new^trial. 

In  the  prefent  cafe,  it  is  infifted,  the  inheritance  wll]  be  bound, 
and  faid,  in  anfwer  to  that,  the  plaintiff  may  try  it  over  again  in 
ejectment;  if  fo,  where  is  the  prejudice  to  the  d'jfendant,  if  the 
court  fliould  dire£l  it  to  be  tried  a^^ain  ;  for  the  leaving  it  to  the 
plaintiff  to  bring  an  ejeftment,  will  not  quiet  the  qucilion,  be- 
caufe  the  defendant  will  be  intitled  to  bring  a  bill  here  for  a  per- 
petual injunftion. 

In  the  cafe  of  Aichcrlcj  verfus  Vern  Chancellor  Klnrr 

granted  an  injun£lion,  and  at  the  hearing  of  the  caufe  made  it 
perpetual ;  the  court  confidering  «he  fee-farm  rents  devifcd  by  the 
y/ill  of  Mr.  Fernofi,  the  chancery  counfcl,  as  part  of  the  truft 
eflate,  he  decreed  accordingly,  and  it  was  upon  this  ground  the 
court  granted  a  perpetual  injunftion,  becaufe  truils  are  tiie  pro- 
per jurifdiclion  of  this  court,  and  it  would  be  tripping  up  the 
heels  of  their  jarifdi6lion,  if  the  parties  were  fuifdred  to  pro- 
ceed at  law,  and  by  that  means  overturn  the  decree  of  this 
court. 

In  the  cafe  upon  Sir  Thomas  Colby  s  v/ill,  the  court  had  de- 
creed a  partition  of  the  lands,  ^V.  fo  that  bringing  an  eje6tment 
there  was  equally  in  the  confequence  defeating  the  decree  of    [  5^44  ] 
this  court. 

If  the  plaintiff  fliould  bring  an  ejectment,  and  fhould  fucceed 
in  it,  though  a  direclion  has  been  given  here  for  a  receiver,  and 
to  account  and  pay  the  protirs,  he  might  alfo  bring  an  action  for 
thofe  very  menfne  profits,  ^c. 

Here  it  was  a  queflion  of  legitimacy,  but  then  it  was  a  legi- 
timacy fet  up  after  the  death  of  the  father,  and  no  pretence  of 
cohabitation,  and  all  the  fa6ls  fpeaking  contrary  to  cohabita- 
tion, and  to  a  marriage,  for  flie  fuftercd  herfelf  to  be  ar- 
refted  in  the  rlame  of  Pritchardy  lay  in  a  gaol  for  fome  time,  and 
was  cleared  at  lafl  by  the  infoivent  debtors*  a£i  ;  this  circum- 
ftance,  though  not  conclu Five,  yet  is  material  againft  the  mar- 
riage ;  the  daughter  likevvdfe  was  placed  out  by  the  pari  Hi  of  St. 
Giles^  as  a  baftard  child,  and  after  being  ufed  by  a  father  in  this 
manner,  it  is  very  extraordinary  if  fhe  had  really  been  legitimate, 
that  Oie  did  not  compel  the  father  to  maintain  her. 

TaHis  queftion  of  legitimacy  is  very  different  from  that,  where 
there  had  been  a  cohabitation,  as  was  the  cafe  of  Stapleton  verfus 
Stapleton  {i),  and  no  doubt  at  all  in  that  cafe  but  there  had  been 
a  marriage  ;  the  only  quefiion  was,  as  to  the  time^  V/hether  / 
they  were  married  before  the  birth  of  the  cldeft  fon  ? 

The  verdi£l  obtained  in  a  former  trial  before  Lord  Chief  Tuf- 
'tice  Eyresy  was  given  in  evidence  upon  this  trial  before  Lord 
t^hief  Juitice  IVUlsy  who  certifies  it  had  confiderablc  weiglit 

(i)  Ante  I  voL  2.  S.  C. 
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^HarV'  ^^^^  ^^^^  i^^^y*  ^"^^  there  is  any  tliirig  that  impeaches  the  evi- 
dence, on  which  the  firrt  verdidt  was  given,  it  will  be  very  ma- 
terial, for  the  verdi6t  before  Lord  Chief  Juftice  Eyres  turned  on 
a  clergyman's  evidence,  one  Phiilips,  who  fwore  he  chriftened 
the  child  as  the  child  of  Admiral  Ho/Jer  and  his  wife,  but  on  his 
death-bed  confefTcd,  in  great  agonies,  that  he  was  fuborned  to 
give  this  evidence,  on  the  defendants  mother  giving  him  a  bond 
of  icq/,  to  fwear  this  facl. 

"Where  a  verdict  is  given  in  evidence,  it  is  neceffary  for  the 
perfon  v/ho  gives  it  in  evidence  to  fliew  on  what  title  it  was  ob- 
tained ;  and  on  the  other  fide,  they  are  at  liberty  to  fhew  on 
what  kind  of  proof  it  was  given. 

The  defendant  Mrs.  Hart  was,  at  the  time  of  the  trial,  be- 
Ifan^hasleen'^'  ^^^^  Lord  Chief  Juftice  Eyres ^  an  infant,  but  if  it  is  fliewn  that 
guikyofiiiprae^  the  mother  a6ted  as  guard  an  for  her,  and  was  guilty  of  ill  prac- 
"^J^t"  "^of  Trutr  ^^^^  *  ^^^^  profecution  of  the  fuit,  to  obtain  the  verdi£l,  though 
to  obtain  aver-*  '^t  was  not  the  a6l  of  the  infant  herfelf,  that  male  pra6Lice  may 
A'i&L,  though  be  given  in  evidence,  or  otherwife  fuch  verdi6t  may  ftand  unaK 
that  was  uot  the  j-^rable,  and  not  liable  to  be  impeached,  and  mankind  would  be 

att:  or  tne  infant  .  i     i  r  • 

kerfdi-V  yet  tliat  in  a  vciy  bad  fituation, 

male  practice 

snay  be  given  in  evidence* 

C  »J4S  1 

But  this  was  not  the  cafe,  for  the  defendant  Hart  was  mar- 
ried at  the  time,  and  her  hufband,  as  feifed  in  her  right,  profe- 
cuted  the  fuit,  and  was  a  co-obligor  in  the  bond  to  Phillips ^  as  a 
reward  to  him  for  fwearing  in  the  caufe. 

If  the  circiimftance  of  Phillips^ s  perjury  had  appeared  to  the 
court  of  Common  Pleas,  it  muft  have  had  great  weight,  the  de- 
fendant's hufband  being  feifed  in  her  right  when  that  ejeciment 
was  brought,  and  being  guilty  of  male  practice,  this  might  cer- 
tainly have  been  given  in  evidence. 

This  takes  off  the  force  of  the  obj;e£lion,  that  there  are  two 
concurrent  verdicts  for  the  defendant* 

Another  objection  raifed  for  the  plaintiff  was,  that  they 
were  not  permitted  to  give  in  evidence  the  depofition  of  one 
W oobwth* 

if  there  was  a  difference  in  the  fpelHng  oi  Woobwih's  name, 
that  takes  away  the  prefumption  of  the  identity  of  the  perfoii 
at  the  former  trial,  and  the  court  were  right  in  refu'fing  it,  un- 
kfs  the  party  producing  it  would  ihew  him  to  be  the  fame  per- 
fon,  but  Wcchwlh's  is  fo  loofe  an  evidence,  that  I  fhould  not  be 
inclinable  to  grant  a  new  trial  on  fuch  an  ingredient  only. 

Another  ob]e£lion  taken  by  the  defendant  was,  that  there  has 
been  a  confiderable  delay  in  the  caufe,  and  that  nine  or  ten  wit- 
neffes  examined  at  the  former  trial  in  Kenty  are  fmce  dead,  that 
gave  material  evidence  for  the  defendant  Hart\  mother,  who 
called  herfelf  the  wife  of  Admiral  Hcfier, 

As  to  that,  the  plaintiff  brought  a  new  eje6lment  foon  after, 
and  had  judgment  by  default,  and  the  defendants,  by  coliufion, 
prevailed  on  the  tenants  to  attorn. 

As 
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As  to  the  death  of  witncHcs,  they  are  mortal,  and  no  perfon  Baxfr 
:an  keep  them  alive,  but  this  clrcumftance  had  weight  with  the  Ha-rt^ 
jury  ill  the  lad  trial,  and  they  confidered  the  evidence  then  given 
for  the  defendant  v/ith  the  greater  benignity  and  indulgence,  and 
to  be  fure  is  a  material  ingredient  for  a  court  and  jury  to  take  in- 
to their  confideration,  where  there  is  a  great  length  of  time  be- 
tween the  two  trials. 

The  marriage  is  extremely  improbable,  the  licence  was  taken  f  ^^6  J 
out  by  the  woman,  the  intended  hufband  in  it  called  Francis 
Hofier^  mariner,  at  the  fame  time  he  was  a  captain  of  a  firft  rate 
man  of  war  ;  it  ii  faid,  in  excufe,  he  had  a  mind  to  conceal  his 
rharriage,  but  it  is  much  more  likely  flie  had  it  filled  up  in  this 
manner  to  conceal  it  from  the  whole  world,  in  order  to  fet  up  a 
marriage  after  his  death,  and  at  this  rate  any  man  might  be  mar- 
ried to  a  common  woman. 

In  the  ecclefiaftical  court  the  defendant's  mother  was  deter- 
min/^d  notto  be  the  wife  of  Admiral  Hofer,  upon  a  conteft  there, 
relating  to  the  right  of  admlniftration  to  his  perfonal  eftate,  and 
yet,  upon  a  trial  at  law  relating  to  the  real  eftate,  was  found  to  be 
liis  wife. 

It  Is  very  much  to  be  lamented  that  there  fnould  be  fuch  differ-  In  the  cccleijaf-. 

cnt  determinations  in  two  concurrent  iurifdi£lions  ;  but  though  '^^cal  court  a  tef* 
..  .iri-i         •  11  -r  r  '^^'^'^^  was  deter- 

it  IS  a  great  ablurdity,  there  is  no  way  to  make  tnem  unitorm  ;  1  mined  to  be 

know  l)ut  one  cafe  where  this  variation  of  judgment  has  liappen-  pps  tr.^r.tis^nii 

cd,  and  thai  was  the  cafe  of  Maxwell  and  Lord  Mounta^ue  :  '^^'^  i^^ntence 
,  '  '  ,  ,  '      ,       J  .  •     J^^^rmed  before- 

tiiere  ?l  teitator  was  determnied  to  be  compos  mentis^  upon  a  luit  the  deiegatesj 
in  the  ecclefiaftical  court,  and  that  fentence  was  affirmed  in  the  aherwards,  onj 
<:ourt  of  delegates:  afterwards,  OTi  a  trial  at  law  in  relation  to  iItion^to^the"rc4 
the  real  eftate  devifed  by  the  will,  the  teflator  was  found  7io?i  eiiaie,  he  was 
composy  and  then  an  application  was  made  to  the  Houfc  of  Lords  i^^f^-d  co/;/- 
by  petition,  to  reverfe  the  fentence  in  the  court  of  delegates,  in  {ionto"hciiouIc 
order  to  make  the  determinations  uniform,  but  the  Houfe  of  of  Lords  to  re- 
Lords  difmiffed  the  petition,  becaufe  the  fentence  cf  the  deie^^^aies  y"^^^\e  -fen^ 
deciiive,  and  no  appeal  lies  irom  jt.  petition  w'<:s  diC, 

mifl-jd,  becaufe 

that  fentence  was  decifive,  and  no  appeal  lies  from  it, 

I  -am  of  opinion,  on  the  plaintiff's  paying  the  cods  to  the  de-  Atrial  at  bar 
fo-idant,  that  he  fhould  be  at  liberty  to  lay  all  thefe  circumftances  ^''^^'^^^ ^p.  H^c 

1    r  •  1         1  n-  -,,11  court  of  King's 

beiore  a  jury  ;  but  the  quettion  will  be,  how  ir  Ihould  be  tried  r  Bench,  on  the 
I  will  dire6l  a  trial  at  bar  in  the  court  of  King's  Bench,  provided  Party's  who 
the  party  praying  a  trial  at  bar  will  coufent,  tJiat,  if  he  prevails,  bl^cotfentin^ 
he  will  be  com  mted  with  rvfi  pr'ius  co\\^^  a-.id  on  thofe  terms,  I  thatifhepre^ 
lam  €)f  opinion,  this  matter  fliould  be  tried  again,  and  Lord  J^'^i'<^'|>  he  woul^ 
Uardwlcke  gave  directions  accordingly  ( i ).  ^xT^^i^pL 

coft?,  or  ocher* 

i\)  Keg,  Lih.  A.  1746.  fol.  7.05.  wifekwould 
^  '  '  '  not  h  .>c  jbeefl 

grantevi. 


547 


CASES  Argued  and  Determined 


Cafe  200.  HiadvQY([xs  Head,  May  20,  1747. 

ait^ -'\^^^5i  J*  -"^  ^  bill  was  broHgnt  for  the  arrears  and  growing  pay- 

The  dep^firioii      JL     ment  of  m  annuity  of  four  hundred  pounds  a  year  from 
ofa  Aiteria     the  defendant  Sv:  Frn:ifls  Head,  purfuant  to  an  agreement  be- 
nofbc"--  -J       ^^^"'"^  the  plaintliT  and  the  defendant  for  that  purpofe,  and  to 
the  halb; '-i  is    eitablifil  the  agreement  for  a  feparate  maintenance, 
i^^clc    volt:,  Attorney  General,  for  the  plaintiff,  cited  the  cafe  of  0:<- 

endeji  verfus  Oxenden,  2  Vent.  493.  and  Seeling  verfus  Crawley y 
ib.  385.  and  Angier  verfus  A?igier,  Prcc.  in  Chan,  496.  Gilb. 
Eq.  Rep.  152. 

The  defendant's  counfel  objevSled  to  the  reading  the  depofition 
of  J:ine  Genew,  the  wife  of  john  Genezv,  as  her  hufoand  is  the 
prochei-i  nny^  and  liable  to  cofls. 

Lord  Chancellor  allowed  the  obje6iion. 

The  counfei  for  the  plaintiff  read  next  Sir  Fraficis  Head\  let- 
ter to  Sir  IVilUam  Boyce^  h^idy  Head's  father,  being  an  agree- 
ment to  pay  Lady  Head  four  hundred  pounds  a  year,  dated  Au^ 
gu/l  25,  1 740,  which  was  as  follows  : 
Dear  Sir  WiHinTn^ 

1  iliall  alw'ays  with  pleafure  remember  my  dear  ^lineiieh 
many  good  qualities,  and  be  far  from  imputing  her  misfortunes 
as  fani:3,  bu:  as  it  will  be  much  eafier  for  me  not  to  be  a  con- 
ftant:  w  linefs  ro  what  we  can  neither  of  us  help,  I  am  ivilling 
to  fend  her  loo  1.  and  no  more,  between  this  and  Chriflmas  next, 
^'  and  to  coh'inue  her  fuch  quarterly  payments,  luhen  it  Jhall  bejl 
^"^  J'iit  my  converdence,  fo  long  as  we  Jljall  continue  feparate,  with  this 
"  one  provifo,  that  if  you  (hould  think  at  any  time  my  pretty 
*^  Gahrielle  {riouLl  want  any  kind  of  inftrudions,  flie  may  be  fent 
to  me,  who  will  always  receive  and  inftru6t  her  as  my  child, 
according  to  my  parental  duty  ;  and  have  nothing  further  to 
'*  add  but  my  prayers  that  we  may  all  enjoy  quiet  here,  and  ever- 
lafting  quiet  hereafter,  and  am 

Dear  Sir  William, 

Your  moil  dutiful  fon, 

Francis-  Head*" 

[  54S  ]  The  plaintlffby  her  bill  feeks  to  eftablifh  this  as  an  agreement 
for  her  feparate  maintenance,  and  to  fecure  the  payment  of  four 
hundred  pounds  a  year  for  her  life. 

Mr.  Solicitor  General  of  the  fame  fide  :  By  a  fubfequent  letter,; 
dated  the   2 2d  of  September  1 741,  to  Lady  ifrl^4  S^^  Francis 
fays,  "  upon  fending  a  receipt  you  may  have  your  money  on  de- 
*<  mand." 

What  is  your  money  Why,  the  money  he  had  agreed  to  pay 
her. 

The  pretence  of  her  being  difordered  in  her  fenfes,  is  as 
long  ago  as  1739,  and  fubfequent  to  that,  for  four  years,  here 
is,  by  leveral  letters,  au  acknowledgment  the  agreement  was  fub- 
fifling,  and  payments  in  purfuance  of  it,  and  the  defendant  never 
offered  to  take  hgr  h<jme  till  the  bill  filed, 

There 
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There  is  evidence  too  of  Sir  Francis'* s  endeavour  to  convey  her     Head  v. 
to  a  mad-houfc,  without  giving  her  the  Icafi:  notice  ;  and  on  her  H^ab. 
application  a  vi^rit  of  fupplicavit  ifliied  ,  and  though,  by  his  an- 
fw er  nov^,  he  offers  to  take  her  home,  he  fays,  at  the  fame  time, 
he  ftiall  iliut  her  up,  confidering  her  as  mad ;  this  is  the  very 
tiling  which  the  court  attempted  to  obviate  by  the  fupplicavit ; 
notwithflanding  Sir  Francis  moved  that  it  mighc  be  difchargcd, 
■yet  your  Lordfliip  refufed  it. 

To  fliew  that  a  v/oman,  after  a  feparation,  is  not  obliged  to 
go  home  to  her  hufband  when  he  fhall  think  proper  to  take  her 
back  again,  unlefs  there  is  a  profpe6l  of  living  happily,  and  in 
harmony  together,  he  dated  the  cafe  of  Steeling  verfus  Crawley^ 
2  Vern,  386. 

Mr.  Brown  for  the  defendant. 

Sir  Francis  Head  married  in  1726;  Lady  Head^s  fortune  was 
4000/.  down,  and  4000/.  more  on  the  death  of  the  furvivor  of 
Sir  William  and  Lady  Boyce, 

Angier  verfus  Angier^  is  a  cafe  with  very  different  circum- 
ftances,  for  there  was  a  clear  r-greement  for  a  feparation,  and 
the  behaviour  between  the  hulband  and  wife  both  equally  bad. 

He  cited  the  cafe  of  Whorvjocd  xtxixis  Wkcrwood,  in  i  Ch.  Caf» 
250.  where,  after  a  decree  for  a  feparate  maintenance,  the  court, 
on  a  bill  of  revivor  brought,  v/ould  not  continue  it,  as  the  huf- 
band  offered  to  take  her  back ;  but  in  the  cafe  of  Sir  George  Ox^ 
anden^  cited  for  the  plaintiff,  it  does  not  appear  the  hufband  of- 
feied  to  take  her  back  again. 

Li  all  the  cafes  cited,  or  that  can  be  cited,  where  an  agreement    j-  „  -7 
for  a  fepurace  maintenance  has  been  decreed,  a  clear  agreement 
has  been  manifefted  to  the  court,  but  in  the  prcfent  cafe  it  is  ^ 
very  far  from  being  fo,  for  in  the  letter  to  Sir  William  Boyce^ 
Sir  Prancis  does  not  fay  fo  long  as  we  fliall  live  feparate,  but 
continue  feparate  only. 

Lord  Chancellor  flopped  Mr.  Clarhcy  who  was  counfel  for  tlie 
defendant,  from  going  on  to  fliew  that  this  was  not  originallv 
intended  as  an  agreement  to  continue  during  their  joint  lives, 
becaufe  he  did  not  fee  it  at  all  in  that  light  j  but  the  material 
quefiion  will  be,  whether  the  occ^afion  for  this  feparation  ceafe^ 
er  not  ? 

Mr.  Clarke  cited  OBavo  Chanc,  Rep,  222.  a  bill  v/as  brought 
by  a  hufband  to  fct  afide  a  decree  of  feparation  obtained  during 
the  interregnum  5  Lord  Chancellor  Clarendon^  referred  \i  to  the 
twelve  judges^o  certify  their  opinion,  whether  the  ait  of  parlia- 
ment had  confirmed  the  judicial  proceedings  before  the  rcilora- 
tion,  and  they  were  of  opinion  it  had. 

TTiis  cafe  of  Whorwood  verfus  Whoriuoodf  came  on  again  be- 
fore Lord  Keeper  Bridgeman^  and  is  mentioned  by  Sir  Lionel 
^Jenkins  in  his  life  and  letters,  p*  723.  the  court  did  not  indeed 
reverfe  the  decree,  but  then  they  let  it  he  dormant,  and  if  the 
wife  did  n^t  return  to  the  hu-fo^id,  left  if  open  to  procted 
againft  her  in  the  ecclefiallical  court,  far  a  reitltution  ol;"  conju- 
{ai  rights. 

.  Lcrd 
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Head  v.  l.ord  H:trdwicle^  to  give  the  friends  of  e?xli  fide  an  opportunf- 

^''^^^  ty  of  interfering  in  order  to  bring  about  a  reconciliation,  adjourn- 
ed the  caufe  from  time  to  time  tiii  the  3d  of  July  1747,  and  then 
gave  his  opinion. 

Two  queiLions  arife  upon  this  cafe ;  firf!:,  whether  here  was 
any  fuch  agreement  between  the  parties  for  a  perpetual  repara- 
tion and  maintenance,  as  this  court  will  eftablifli  ? 

Secondly,  Whether,  in  cafe  there  was  no  fuch  agreement. 
Sir  Francis  has,  by  his  behaviour  to  Lady  Heady  given  reafon  for 
the  court  to  decree  her  a  feparate  maintenance  ? 

Now,  as  to  the  flrft  of  thefe  two  queftions,  here  was  no  agree- 
ment for  the  parties  to  live  feparate,  and  for  Sir  Francises  mak- 
ing this  allowance  for  alimony,  but  merely  during  an  occafional 
abfence,  and  for  his  lady's  fupport  whiift  that  lafted. 

It  is  therefore  to  be  confidered,  whether  any  thing  has  hap- 
pened fmce  the  making  of  this  agreement  to  put  an  end  to  it, 
and  to  induce  the  court  to  decree  the  maintenance  for  the  future  ; 
E  55^  J    ^"d  what  efFe£l  this  confideration  will  have  upon  the  general  re- 
lief prayed  by  the  bill,  by  which  liberty  is  required  for  Lady 
Head  to  live  feparate,  and  that  the  court  would  decree  her  huf- 
band  to  pay  her  maintenance,  and  likewife  what  effe£l  this  will 
have  upon  the  arrears  already  due. 
No  inftanceof  a      As  to  the  liberty  prayed,  it  is  not  in  the  power  of  the  court  to 
decree  for  efta-  decree  it ;  and  I  do  not  find  that  this  court  ever  made  a  decree 
S^feparadon^"  ^^"^  eftablifliing  a  perpetual  feparation  betwixt  hiifband  v/ife,  or 
betwixt  hufbaiid  to  compel  a  hufband  to  pay  a  feparate  maintenance,  to  his  wife, 
and  wife,  and  to  ^J^lgfg  upon  an  ac^recment  between  them,  and  even  upon  this 

compel  him  to  mi-  i,\ 

pay  her  a  fepa-     Unwiihngly  (  I  ). 
me  maintenance, 

onlefc  tliere  is  an  adual  agreement  for  that  purpofe. 


The  agreement  betwixt  Sir  Francis  and  Lady  Head  was  only 
for  the  payment  of  a  maintenance  during  an  occafional  abfence; 
nov/,  confider  what  has  been  done  to  put  an  end  to  this  agree- 
rnent. 

Lord  Hardivirhe  then  ftated  the  evidence  of  Lady  Head\  dif- 
order,  and  Sir  Francii^s  intention  of  carrying  her  by  force  to  a 
mad-houfe,  and  then  went  on  as  folloVv's ;  I  canot  fay  that  Sir 
Francis* a  behaviour  upon  this  occafion  was  proper,  he  ihould  have 
firll  gone  and  fatisfied  himJ.elf  of  my  Lady's  condition  befdre  he 
had  made  fuch  an  attempt ;  but  yet,  upon  the  circumftances  of 
her  condu£l,  I  will  not  fay  that  this  was  fuch  an  a£i  of  cruelty 
as  would  forfeit  the  right  and  authority  of  an  hufband,  or  would 
be  fulHcient  groimd  for  the  fpiritual  court  to  decree  alimonyj  and 
feparation  upon. 


(1))  See  iratkinf  v.  Ifaikhs^  ante  2,  vol.  96.  98.  Fonh.  Treatifs  cf  Equity ^  i  vol.  96. 

The 


m  the  Time  of  Lord  Chancellor  Hardwicke.  5^0 


The  point  of  the  Jupplicavit  granted  to  Lady  Head  is  carried  too  He 
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far :  .the  having  obtained  a  fupplicavit  is  no  reafon  that  a  wife  ^^ad. 
fliould  elope  from  a.  hufband,  for  it  is  a  fecurity  taken  for  the  J^^^t^^l^l^^^^^^ 
v/ife,  upon  a  fuppofition  that  they  are  to  live  together.  not  juftify  a 

■wife's  elopement 

from  her  hulb.ind,  for  it  is  a  fecurity  taken  for  heron  fuppofition  they  are  to  live  together. 


He  then  flated  the  cafe  of  Whorcwood  verfus  Whoreivood,  i  Ch, 
Caf*  250.  and  the  opinions  of  the  Lord  Keeper  and  Lord  Shaft/" 
bury ;  and  obferved,  upon  Lord  Shafjbury^z  fending  the  parties 
to  their  remedy  in  the  ecclefiaftical  court,  that  it  muft  have  been 
grounded  upon  this,  that  as  the  court  of  chancery  had  fucceeded 
to  the  jurifdi6i:Ion  of  the  fpiritual  court  in  matters  of  alimony, 
during  the  rebellion,  a  decree  then  made  by  the  court  of  chance- 
ry in  purfuance  of  this  jurifdidlion  was  to  be  taken  as  a  fentence 
of  the  fpiritual  court,  after  their  jurifdi£l:ion  was  rellored,  and 
to  be  referred  thither  for  its  examination. 

Then  his  Lordfhip  read  the  palTage  from  Sir  Leol'we  Jeftk'ms's 
letters,  from  the  words  Thefe  are  either  cruelties  fo  called'^  to  the 
words  the  decree  ifi  cfieflio?!. 

His  Lordfiiip  then  repeated  the  reafons  given  in  the  book  for  [551] 
the  opinion  in  that  cafe,  and  applied  them  to  the  prefent,  by 
faying  in  this  cafe  nothing  appeared  to  fhcv/  the  hufband  had 
rendered  himfelf  incapable  of  demanding  the  return  of  his  wife, 
and  that  as  the  wife  appeared  unreafonably  averfe  from  return- 
ing, he  could  not  make  a  decree  for,  the  continuance  of  the  ali- 
mony. 

As  to  the  arrears  of  the  feparate  maintenance,  he  decreed  them 
to  be  paid,  becaufe,  he  faid,  fome  things  which  had  happened  on 
Sir  Francis's  part,  were  an  cxcufe  for  my  Lady's  not  returning  to 
him  till  this  Judicial  offer  of  receiving  her  had  been  made  by  the 
anfwer  of  the  hufband  ;  as  for  inftance,  Sir  Francis's  letter,  his' 
attempt  to  carry  her  to  a  mad-houfe,  ifjc»  and  thst  thefe  v/ere  very 
good  pretences  for  not  putting  herfelf  under  his  power,  efpecially 
where  the  court  had  thought  there  were  grounds  for  granting 
her  a  fupplicavit. 

His  Lordfhip  decreed  the  arrears  to  be  paid  to  Lady  Head, 
but  that  Sir  Francis  having  olTered  to  receive  her  again,  he 
fliould  receive  and  treat  her  as  his  wife  if  fhe  would  return  ;  but 
in  cafe  fhe  did  not  return  in  a  month,  the  maintenance  fliould 
ceafe  for  the  future-;  and  on  the  other  hand  if  fhe  returned 
home,  and  the  defendant  refufed  to  receive,  maintain,  and  treat 
her  as  his  wife,  the  feparate  maintenance  fliouId  then  con- 
tinue (.1). 

(i)  R^g.  Lib.  A.  1746.  fol.  626.   In     band  by  his  anfwer  o/Fered  to  receive  his 
Guth  V.  Gutb,  3  Bro.  Cha,  Rep.  614.  the     wife  .ngain.  Fide  Ball  v.  Mcn{^o?;ie'-\',  4. 
court  decreed  a  fpecific  performance  of     Bro.  Cha.  Rep,  339. 
articles-  of  feparation,  though  the  huf- 
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Cafe  20  r.      The  Attorney  General  verfus  Lloyd  and  others ,  July  31,  1 747, 

THIS  came  before  Lord  Chancellor  on  an  appeal  from  the 
Rolls,  upon  a  queftion  arifmg  from  the  will  and  codicii  of 
Mr.  Milllngton. 

7.  m!  by  wiil  *  James  Milltngtony  by  his  will  dated  the  8th  of  February  1 734, 
dated  February  gives  particular  lands  and  his  perfonal  eftate  to  be  laid  out  in 
^art'cu\tr  f  n7s  ^^"^^  ^^^'^^^^^^^  ufcs  ;  then  by  a  codicii,  dated  the  12th  of 
anV^s '^perfonal  J^^h  ^7?<^>  recites  his  will,  and  that  he  had  devifed  his  lands 
eftate  to  be  laid  to  fucli  ufcs,  "  but  that  there  had  been  an  a6i:  of  parliament,  in« 
tutinlanchto     <c  titled  The  mortmain  aB,  and  bein^  in  doubt  whether  the  de- 

charitable  ujes.^  .  r  x      \      \  >  r     ^       ^      •     \y         r  v  viv. 

and  declares  by  Vile  made  by  nim  to  lucn  charitable  ufes  would  be  good  or 
codicil, j2,  not,  and  being  ftill  defirous,  as  far  as  in  him  lies,  to  confirm 
^'orfmainaa^'  "  ^^'^  faid  will,  neverthclcfs  if  by  the  aft  of  parliament,  or  by 
the  eftates  can-  "  *  any  conftru£lion  of  law  thereupon,  the  eftate  is  not  well  de- 
notpafs  to  thofe  tt  yifgd  -jnd  cannot  p-o  to  thofe  ufes  ;  then  and  in  fuch  cafe  I  eive 
tnem  toM,  B.   "  thofc  lauds  to  MiUingtou  Buckley  and  his  heirs." 

ami  his  heirs. 

By  a  fecond  codicil  of  the  17th  of  March  1736-7,  reciting  he  had  been  advifed  tlie  devife  of  his  lands  was 
void,  gives  his  perfonal  to  the  fa.-ne  charitable  ufes,  and  his  real  eftate  to  the  defendant  M,  B.  The 
murtmain  a£t  pafled  in  1736,  and  the  teftator  died  the  8th  of  February  1737.  On  a  cafe  Jlated  for  the 
cpirAon  of  the  court  of  King's  Bench,  the  fudges  certified  it  ivas  their  opi)uon  thcfe  ejlates  tpere  -well  dcuijed 
hy  the  jtcond  codicil  to  Millington  Buckley  (1). 

t  *552  j        The  fecond  codicil  dated  the  T7th  of  March  1735-7,  reciting 
as  aforefaid,  "  that  being  advifed  the  devife  of  his  lands  would 
be,  void,  and  it  being  my  intention  the  charity  fhould  be  con- 
tinned,  and  being  advifed  miy  perfonal  eftate  can  be  given,  I 
^'  do  therefore  by  this  codicil  give  my  perfoi*al  eft:ate  to  the  cha- 
«^  ritable  ufes  before  mentioned,  and  I  do  hereby  give  n)y  real 
eftate  to  the  defendant." 

The  mortmain  acl  pafted  in  173^,  and  teftator  died  the  8th  of 
February  1737. 

The  Majler  of  the  Rolls  ^  on  the  lotli  of  December  1744,  de« 
creed  the  will  and  codicils  to  be  well  proved,  and  ihat  they  fliould 
be  eltabliftied  and  the  trufts  thereof  ought  to  be  performed  ;  the 
defendant  Millington  Buckley ^  who  had  attained  his  age  of  21, 
apprehending  liimfelf  aggrieved  by  this  decree,  for  that  there 
Wi'is  not  any  declaration  therein,  that  the  eftates  in  Srfeiton  and 
Sfireiufoury,  on  his  arriving  at  2 1,  would  belong  to  him,  he  there- 
fore appealed  to  Lord  Chancellor. 

The  Attorney  General  for  the  charity  cited  Onyojis  verfus 
Tyers,  2  Vern,  741.  and  the  fame  cafe  in  Free,  in  Chan.  459.  cal- 
led there  Onyons  verfus  Tryers,  and  Salk»  592,  and  Sir  Robert 
Clifton  verfur.  Lady  Lombe  (2),  on  the  conftru£lion  of  Sir  Tho- 
mas Lomhc\  will,  before  Lord  Chancellor  Hardwicke. 

Mr.  Wilbraham  of  the  fame  fide  cited  Afljburnham  verfus  Kirk-^ 
hall  (3).  where  it  was  certified  by  the  opinion  of  all  the  Judges  to 

{\)   Vide  Athhurnham    V.  BraJfiazo,        (2)  ^w^.  5 19.  S.  C. 
ante  2  vol.  36.  note  I.  (3)  Ante  2  vol.  36. 
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in  the  Time  of  Lord  Chancellor  Hardwicke. 


Lord  Hardwide  on  the  4th  of  December  1 739,  that  a  devife  of  ^^J^^^^l 
lands  under  a  will  to  charitable  ufes  made  before  the  ftatute  of     lIuvc!!  ' 
mortmain,  notwithftanding  the  teftator  furvived  the  ftatute  of 
mortmain,  paffes  the  lands. 

Mr.  Solicitor  General  for  the  defendant  cited  CoggerJJjall  verfus 
CoggerJJjall  htiox^  the  council,  in  the  prefence  of  two  chief  juf- 
tices,  the  ground  of  the  determination  there  was  a  total  incom- 
plete will,  and  was  therefore  fct  afide. 

'  hovd  Hardzuic'ke  flopped  the  Attorney  General  when  he  was 
going  to  reply  for  the  charity,  and  faid,  that  he  was  very  doubt- 
ful about  the  con{lru6i:ion  of  this  will,  and  that  he  would  tell  them 
why,  though  he  did  not  intend,  nor  could  he  give  any  abfolute 
opinion. 

This  is  a  cafe  which  is  extremely  diiferent  from  all  the  cafes     [  553  3 
cited,  a  cafe  in  which  the  revocation  of  the  former,  or  the  va- 
lidity of  the  nev/  difpofition,  does  not  at  all  turn  upon  collateral 
acls  or  circumftances,  but  merely  upon  the  words  of  the  firfl: 
and  fecond  codicils,  and  the  whole  arifes  upon  the  conftrudlion 
of  the  indruments  themfelves  :  in  that  refpedl  it  differs  from  the 
cafe  of  Onyon  verfus  Tyrer^  for  that  turned  entirely  upon  the 
collateral  acls  made  ufe  of  by  the  teftator  towards  the  execution 
of  the  fecond,  and  the  cancellation  of  the  firft  will ;  and  there 
Lord  Cowper  was  doubtful  of  the  advantage  that  could  be  taken 
of  thofe  circum.ftances  at  law,  and  he  concludes,  as  it  is  men- 
tioned in  Verv.^n^  that  in  cafe  it  had  been  a  good  cancelling  of  the 
nvill  at  laW)  it  ought  to  be  relieved  againjl^  and  the  uuill  fet  up  again 
in  equity  under  the  head  of  accident.    But  how  he  would  have 
come  at  it  there,  if  the  law  had  faid,  that  the  firft  Mali  was  re- 
j  voked,  I  cannot  fee  ;  or  how  a  court  of  equity  can  fet  up  a  will 
againft  the  heir  w^hich  was  revoked  at  law;  this  is  the  principal 
cafe  of  all  that  has  been  cited. 
I      The  reafons,  that  make  me  doubt  of  the  conftrudlion  con- 
;  tended  for  on  the  part  of  the  charity,  are  thefe  : 

Firft,  If  the  teftator  had  intended  what  the  relators  contend 
for,  that  the  codicil  ftiould  be  a  revocation  of  the  firft  devife, 
and  a  new  devife  only  in  cafe  his  will  ihould  be  determined  to 
I  be  void  ;  he  might  as  well  have  left  it  upon  the  firft  codicil, 
\  unlefs  only  in  refpe£l  of  changing  the  difpoutlon  of  the  per- 
I  fonal  eftate,  for  there  was  occafion  of  alteration  as  to  the  per- 
fonal  eftate,  but  not  as  to  the  real. 

Secondly,  It  is  a  very  nice  thing  to  fay,  that  becaufe  the  rca- 
fon  a  man  gives  for  his  devife  is  falfe,  therefore  his  devife  fhall 
fail,  and  how  far  that  will  extendi  cannot  fay  :  but  here  he  has 
put  the  devife  upon  the  faiSl  itfelf,  for  the  words  of  the  fecond 
codicil  are,  that  being  advifed  the  devife  of  his  lands  would  be  void^ 
^c.  [vide  the  ivords  before).  That  he  v/as  fo  advifed  was  a  fa£l: 
in  his  ov/n  knowledge,  and  he  ha,5  grounded  his  devife  upon  this 
advice,  and  not  upon  the  reality  of  the  laM^,  though  that  ftiould 
come  out  in  the  event  one  way  or  another,  upon  that  he  makes 
his  determination,  which  he  might  do  to  quiet  a  doubtful  quef- 
tion,  I  will  not  have  this  litigated  after  my  death;  but  I  will 
fettle  it  mvfelf  upon  fome  certain  foundation, 

K  k  2  Thirdly, 
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Attorkey  Thirdly,  And  tliis  is  the  principal  reafon  I  doubt  whether 
lIoyd!'  ^  ^^^^^  different  difpoiition  is  put  fingly  upon  the  point  of  law  ;  the 
words  of  the  laft  codicil  are  very  material.  It  being  my  intetition 
the  charity  Jlmdd  he  continued^  and  being  advrfed  tny  perfonal  ejiate 
can  he  giveny  I  do  therefore  by  this  codicil  give  my  pei'jonal  ejlate  to 
the  charitable  iifes  beforementioned ;  and  I  do  hereby  give  my  real 
ejlate  to  the  defendant  MilUngton  \  who  can  tell  what  the  teftator 
C  554  ]  meant  by  thefe  words  ?  he  might  be  advifed  that  his  perfonal 
eftate  might  be  fo  much  increafed  as  to  be  fufficient  to  fuppoft 
the  charily,  (for  the  codicil  was  made  a  confiderable  time  after 
the  will);  if  he  took  the  whole  into  his  confi^eration,  the  point 
of  law  upon  the  ftatute,  that  the  devife  of  the  real  eftate  would 
be  void,  that  he  might  make  a  good  difpofition  of  his  perfonal 
eftate  to  the  ufes  of  the  charity,  and  that  the  perfonal  eftate 
"U'ould  be  fufHcient  for  that  purpofe  ;  all  ihefe  reafons  might  be 
the  ground  of  his  difpofition. 

Tiiefe  things  m.ake  me  doubt  greatly  of  the  conftrucSlion  of 
this  will,  and  it  is  a  new  point :  i  think  therefore  it  ftiould  un- 
dergo a  folemn  determination  :  it  is  a  legal  queftion,  and  upon 
a  legal  devife,  and  I  will  make  a  cafe,  and  fend  it  to  the  Judges 
to  have  their  determination  upon  it. 

His  Lordfliip  accordingly  ordered  a  cafe  to  be  made  on  the 
teftator's  will  and  codicils,  and  the  a£l:  of  parliament  to  prevent 
the  difpofition  of  lands,  whereby  the  fame  became  unalienable, 
for  the  opinion  of  the  Judges  of  the  court  of  King's  Bench  ;  and 
the  queftion  was  to  be,  whether  the  teftator's  real  eftate  in 
Stretcon  and  Zhrewjltlry  Vv^ere  well  devifed  by  the  fecond  codicil 
dated  the  17th  of  March ^  1736,  to  the  defendant  MiUington 
Biichley  for  life,  with  remainders  over  to  his  firft  and  other  fons  in 
tail  male,  the  fald  MiUington  Buckley  having  obtamed  his  age  of  2 1, 
and  the  Judges  of  the  court  of  King's  Bench  were  to  be  attended 
with  the  cafe,  and  referved  all  further  diredions  till ,  after  the 
Judges  ftiould  have  made  their  certificate. 

The  Judges  of  the  court  of  King's  Bench  having  been  attended 
wdth  the  cafe,  they  by  that  certificate  dated  January  24,  1748, 
certified  that  upon  he?,ring  counfel  on  both  fides  on  the  queftion 
ftated,  and  on  confideration  of  the  cafe,  they  were  of  opinion, 
that  the  teftator's  real  eftates  in  Stretton  and  Shrew/bury  were  w^ell 
devifed  by  the  codicil  dated  the  17th  of  March^  1736,  to  Alil- 
lington  Buckley  for  life,  with  remainder  over,  as  limited  in  the 
codicil. 

Lord  Chief  Juftice  Lce» 
Mr.  Juftice  Wright, 
Mr.  Juftice  Den?iijon,  \ 
Mr.  Juftice  Softer. 

On  the  5th  of  May^  ^749?  ^o^'tl  Hardwicke  in  confequencc 
of  the  certificate  declared,  that  MiUington  Buckley ^  having  attained 
his  age  of  21  years,  is  intitled  to  the  teftator's  real  eftate  in 
Stretton  and  Shreivflytiry  for  his  life,  with  remainder  to  his  firft 
and  every  other  fon  in  tail  male  fucceffively,  and  referred  it  to 
a  Mafter  to  take  an  account  of  the  rents  of  all  the  premifles  in 
Stretton  and  ShrenvJlDuryy  accrued  fince  the  loth  of  oHrtember^ 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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1747,  when  Millington  5 j/rX'/^-)?  attained  21,  and  what  fhall  be  Attopni-y 
coming  upon  the  balance  of  the  account,  to  be  paid  by  the  truf-   ^  llovd!^ 
tecs  to  Miirwgto7i  Buckley, 


Forward  verfus  Biifield,  Augujl  i,  1747.  ^^^^ 

Lord  Chancellor, 

WHERE  A,  has  feveral  demands  aganift  B.  and  B, 
pays  money  generally  to  A.  he  may  apply  it  to  the 
payment  of  fuch  debt  as  he  thinks  proper,  for  the  rule  is  folven^ 
diim  ad  modum  recipieniis. 

The  defendant  brought  an  a^lion  againll  the  plaintiff  upon  The  plaintiff -in 
the  whole  penalty  of  a  charter-party,  where  part  of  the  money  ^sti^ht  iii^fuing 
was  due  only,  and  had  judgment  on  the  whole  penalty,  the  de-  on  the  whole 
fendant  at  law  comes  into  eauity  to  be  relieved  upon  paying  the  penalty,  though 
prmcipal  and  intereft,  remained  due, 

_  but  on  ortei-ing 

to  pay  principal,  Intereft  and  cofts,  the  defendant  at  law  may  be  relieved  in  this  court. 


The  plaintiff  at  law  is  right  in  fuing  upon  the  whole  penalty.  If  an  obligee  wil^ 

th-ougli  only  part  of  the  debt  remained  due  :  and  fo  it  is  in  the  fwer"andlnfift' 

cafe  of  a  common  bond  \  an  obligee,  though  only  part  is  un-  on  more  than  is 

paid,  may  brinaj  an  a6lion  on  the  whole  penalty  :  but  then  ihe  ^^^H^ 'l^f' 

■^1  .  .  ^     -     ,    .     .  1  -n       1         1-        1  •        1  lhalllofehiscof!:* 

obligor  is  as  right  in  bringing  a  bill  to  be  relieved  on  paying  the  here  though  in- 
principal,  interefl  and  cofls  j  and  if  the  obligee  will  put  in  a  bad  titled  to  them  at 
anfwer,  and  infift  on  more  than  is  really  due,  he  fhall  lofe  his 
cofts  here,  though  intitled  to  his  cofts  at  law. 

Lord  Chancellor      ordered  the  Mafter  to  compute  interefl 
on  546  /.  IOJ-,  7  fl^.  the  balance  due  to  the  defendant  from  the 
end  of  three  months  after  the  landing  of  the  fhip's  cargo,  at 
*^  ^  per  cent,  and  that  180  /.  paid  by  the  plaintiff^  to  the  defend- 
**  ant  under  an  order  of  the  12th  of  February  1^42,  be  applied 
towards  keeping  down  the  intereft,  and  afterwards  towards 
fmklng    the    principal  of  the  balance ;  and  on  the  plain- 
*^  tift''s  paying    the  defendant  the   refidue  of  what  fliall  be 
found  due  to  him  for  fuch  principal  and  intereft  with  the 
cofts,  that  both  fides  do  deliver  up  the  charter-party,  and  the 
defendant  acknowledge  fatisfad.ion  on  record  of  the  judgment 
obtained  by  him  at  the  plaintiff's  expence,  and  in  def  luit  of 
"  payment  by  the  plaintiff  at  the  time  appointed  by  the  Mafter, 
"  the  bill  to  be  difmiffed  with  cofts." 


Pozuis  Ycx[[xs  Corkt,  Ai/gUj^  6,  1747.  Cafe  203. 

Lord  Chancellor,  T  55^  3 

THE  eft  ate  made  fubject  to  a  5"  00  years  term  by  the  will  where  a  tcft.'.tor 
of  Corbet  Kinaflon^  for  the  payment  of  debts,  m.uft  firft  be  has  createc  a  par- 
applied  before  the  creditors  can  come  upon  the  cftate  defcended  t'cui"  truit  out 

1  .     ,    .  ^       .  .  ^  f  .     ,  ot  parucular 

on  his  heir  at  law  j  for  it  a  teilator  has  created  a  particular  lands  for  t.  e 


p::ymeT  c  r 

debts,  and  fubjedl  to  the  truft  devifed  it  over,  the  devifees  can  roks  no  benefit  till  after  the  whoic  bur-» 
den  is  difcharged  upon  it. 

Kk3  truft 
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CorBET  of  particular  lands,  and  fubje£t  to  that  trufl  devifed  it 

over,  the  devifees  can  take  no  benefit  but  of  the  remainder, 
after  the  whole  burden  is  difcharged  upon  it ;  and  as  to  that,  the 
heir  at  law  ftands  in  abetter  place  than  the  devifees  do  (i). 
Affets  defcfended  The  next  queftion  is  betv/een  the  devifees  of  the  real  eftate 
on  the  heir  at  which  paiTes  by  the  codicil,  and  the  heir  at  law  of  the  teftator  y 
piied"co  the'pay-  undoubtedly,  according  to  the  determination  of  Galion  verfus 
mentcf  debts  Ha72cock  (2),  June  II,  1743,  the  affets  defcendible  on  the  heir 
caifbe  char^ed^^  ^'^^^  niuft  be  appMcd  to  the  payment  of  debts  before  the  lands 
which  are^fpeci-  Can  be  charged,  which  are  fpecifically  devifed. 

The  rule  o?the  Another  defendant  in  this  caufe  and  mortgagee,  Araye  Kyna- 
court  as  to  a  Jlon^  was  likewlfe  a  bond  creditor  to  Corbet  Kynajion^  her  counfei 
h  hkewife infilled  fhe  had  a  right  to  tack  it  to  the  mortgage  as  againft  the 
bond  creditor,  is,  heir,  bccaufc  alTets  being  defcended  he  cannot  redeem  onewith- 
thathemay  tack  out  paying  ofF  the  Other,  for  the  court  will  not  make  a  circuity 
^age  a^'agahift  ^7  Pitting  her  to  the  necelhty  of  fuing  on  the  bond  ;  and  they 
the  heir,  becaufe  infifled  further  that  the  rule  was  the  fame  with  regard  to  a  de- 
f?nde^d  he  can  ^^^^^^  ^^^^  court  will  not  oblige  a  mortgagee,  who  is 
not  redeem  one  Hkewifc  a  Creditor  by  bond,  to  fue  him  under  the  ftatute  againft 
without  paying   fraudulent  devifes. 

oft^thc  other.  j^^^^  Chancellor  agreed  this  was  the  rule  of  the  court  as  to  a 
mortgagee,  who  is  likewife  a  bond  creditor  againft  the  heir ; 
but  did  not  remember  it  was  ever  determined  in  favour  of  fuch 
mortgagee  v/here  there  are  intervening  incumbrancers  of  a  fu- 
perior  nature  between  his  mortgage  and  the  bond,  and  therefore 
would  not  dire£t  that  Mrs.  Kynajion^s  bond  fhould  be  tacked  to 
•  her  mortgage. 

(1)  Bed  vide  Walker  v.  Jackfon,  ante  (3)  F'ide  Morret  v.  Pojke,  ante  2  vol. 
2  vol.  625.  53.  notes  i,  2.    Heames  v,  Bance,  fofi* 

(2)  Ante  2  vol.  424.  427.  430.  S.  C.    630.    Troughton  v.  Troughiorti  poji,  659, 


Cafe  204.  Pyncent  Ytxiws  Pyncent,  Augujl  6,  1747. 
[  557  ] 

Depofitions  f  |  ^  H  E  dcpoGtions  of  a  witnefs  in  this  caufe  were  referred 

referred  for  im-  |          impertinence,  the  Mafter  reported  them  to  be  imper- 

pertinence,  the      .  i    i         •       r   i  i  • 

Mafter  reported  tmcnt,  and  the  witncib  has  taken  exceptions. 

them  imperti- 

nf-nt;  on  exceptions  taken  to  his  report,  ordered  to  ftand  over  till  the  hearing,  the  court  being  doubtful, 
whether  depofitions  could  be  referred  foi'  impertinence  only. 

Lord  Chancellor  ordered  it  to  ft  and  over  till  the  hearing  of  the 
caufe,  being  doubtful  whether  a  depofition  could  be  referred  for 
impertinence  only,  for  in  the  cafe  of  Coch  verfus  Worthmgton  ( 1 ), 
Decetnber  14,  1 74 1,  and  the  other  cafes  therein  mentioned^  the 
reference  was  for  fcandal  as  well  as  ir-ipertinence. 


(1)  Ante  2  vol.  235.  S.  C. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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Neve  verfus  WeJ}o?t  and  his  Wtfe^  ^I'-g^'J^  7)  I747«    1^  the  Taper  Cafe  205. 
of  Fleas  and  Demurrers^ 

A Bill  had  been  brought  by  a  fmp^Ie  creditor  hi  behalf  of 
liimftlf  and  other  creditors,  againii:  the  executor  of  Wil- 
liam Northmore^  and  the  devifee  of  his  real  ellate  :  the  prefent 
plaintiff  came  in  under  the  decree  in  that  caufe  before  the 
Mafler,  and  proved  his  debt ,  and  now  brings  his  bill  in  the 
name  of  himfelf  and  other  creditors  of  William  Northmore  againft 
his  devifee  and  executor,  and  makes  his  heir  at  law  a  party,  who 
was  not  fo  to  the  other  fuit. 

The  devifee  and  executor  plead  the  former  fuit  is  ftiil  de- 
pending. 

Lord  Chancellor, 

A  man  who  comes  in  before  a  Mailer  under  a  decree,  is  qunft  Whoever  comes 
a  party  to  that  fuit,  the  prefent  plaintiff  does  not  by  his  bill  {(^3^^^°'^^  *j 
make  any  cafe  to  fhew  it  was  abfolutely  neceffary  that  the  heir  decree  is  quafl^ 
at  law  (hould  be  brought  before  the  court,  and  therefore  al-  party  to  that 
lowed  the  piea(i).  f^!'^'  and  if  he 

*      ^    *  brings  a  new 

bill,  a  plea,  that  the  former  fuit  is  ftill  depending  WiU  be  allowed, 

(l)  Reg.  Lib.  B.  1746.  fol.  490.  Vide  Law  V,  Righey,  4  Bro,  Cha,  Rep,  60. 


Bichiell  verfus  Gough,  Augujl  7,  1747.  Cafe  20 5, 

[  5S8  J 

A Bill  was  brought  for  a  difcovery  of  the  defendant's  title,  When  fraud  is 

charging  fraud  in  the  defendant,  and  praying  to  be  let  charged,  the 

mto  pofleffion  of  the  effate.  ^   ^    ^  nocpkadthe 

The  defendant  pleaded  the  flatute  of  limitations  both  to  the  ftatu  e  of  limita. 
difcovery  and  relief- 

T         ^  coveryofhis 

I^ORD  Chancellor,  title,  but  mu£i 

I  am  of  opinion  the  defendant  cannot  plead  the  ftatute  of  li-  anfwertothe 
mitations  to  the  difcovery,  but  mull  anfwer  to  the  fraud  ;  and  ^^^^^ 
that,  as  the  defendant  has  pleaded  it,  it  is  in  the  nature  of  a  de- 
murrer, for  the  defendant  not  pverring  any  fa£l  to  which  the 
plaintiff  might  reply,  but  reding  it  on  fa£ts  of  the  plaintiff's 
own  fliewing,  if  I  was  to  allow  the  plea,  the  plaintiff  could  not 
take  exceptions  to  the  anfwer,  and  therefore  over-ruled  the 
plea. 

(l)  Vide,    Dehraine  v.  Brovjn,  3  Bro.  Cha»  Rep.  633. 


SVip  verfus  Warner,  Augujl  10,  1 747.    Lajl  Si'al.  Cafe  207. 

A Motion  was  made  to  difmifs  a  bill  for  want  of  profecution  ; 
the  caufe  has  proceeded  fo  far,  as  that  a  commtiilon  has 
been  taken  out,  but  nothing  has  been  done  upon  it,  but  publi- 

Kk4  cation 
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Ski?  v. 
Warnek. 


You  cannot 
move  to  difmifs 
a  bill  after  pub- 
lication is  pail:, 
and  it  is  no  hard- 
ihip  to  the  de- 
fendant, for  if 
the  bill  is  dif- 
niiffed  at  the 
hearing,  he  will 
have  his  full 
cofts. 


cation  has  pall,  and  ifliie  being  joined^  the  queftion  in  difpute 
before  his  Honor  was,  whether  it  muft  not  be  fet  down  ad  re^ 
quifit'ionem  defendeniis  \  or  whether,  according  to  the  rule  of  the 
court,  the  defendant  may  not  move  to  difmifs  for  want  of  pro- 
fecution  \  his  Honor  had  fonie  doubt,  and  diredled  it  to  be 
moved  before  Lord  Chancellor. 
Lord  Chancellor, 

I  know  of  no  rule,  that  the  defendant  may  move  to  difmifs  a 
bill  after  publication  is  completely  paft;  the  modern  pra£lice 
has  been  after  a  fiihpasna  to  rejoin,  and  even  after  a  commiuion 
for  examination  of  witnefles,  if  nothing  has  been  done  under  it, 
to  difmifs  the  bill,  but  the  defendant  here  is  under  no  hardfiiip, 
becaufe,  when  it  comes  to  a  hearing,  this  caufe  will  not  be  con- 
fidered  as  on  bill  and  anfwer  only,  and  therefore  the  defendant 
may  have  his  full  cofls  if  the  bill  fhoufd  be  difmiffed  at  the 
hearing  :  Lord  Hardwiche  denied  the  motion. 


Cafe  208. 
[  559  ] 

An  Infant,  on 
whom  atruil  is 
defcended,  may, 
under  an  order 
of  this  court, 
convey  by  a 
common  reco- 
very. 


Ex  parte  Johnfon,  Augiijl  11,  1747. 

MR.  ThompfoHy  a  devifor,  being  a  trudee,  devlfed  all  his 
eftate  to  his  fon,  an  infant  in  tail,  with  remainders 


over. 


A  petition  was  preferred,  that  the  infant  on  whom  the  truft 
is  defcended  may  be  ordered  to  convey  by  recovery,  purfuant  to 
the  ftatute  of  '■j  Ann,  19. 

Lord  Chancellor^  at  firft,  thought  there  muft  be  an  application 
for  a  privy  feal  for  this  purpofe  (i),  but  the  aft  being  general, 
that  the  infant  fiall  convey  lands  as  the  court  by  order  JJjall  direB  : 
his  Lordftiip  in  this  cafe  made  an  order,  that  the  infant  ihouid 
convey  by  a  common  recovery  (2). 

(1)  Ex  parte  Bozves,  ante  164.  mortgagee  or  truftee,  who  is  2i  feme  co^ 

(2)  Reg.  Lib.  A.  1746.  fol.  426.  Ex  vert,  may  convey  by  fne.  Ex  parte 
parte ,  Smithy  Amh»  624,    So  an  infant    Maire,  aute /^yg.    Com,  61^, 


Cafe  209, 


Machfifte  verfus  Robinfony  Augujl  11,  1747. 


A  mortgagee 
muft  accept  of 
a  mortgagor's 
nominee,  to  an 
avoidance  of  an 
advowfjn  j  for, 
inftead  of  bring- 
ing a  bill  of  fore- 
clofure,  he 
fhould  have 
prayed  a  file  of 
the  advo\\fon. 


Petition  was  prefented  on  behalf  of  a  mortgagor,  that  the 
mortgagee  of  a  naked  advowfon  may  accept  of  his  no- 
minee, and  prefent  him  upon  an  avoidance,  the  incumbent 
being  dead. 

Mr.  Clavh,  of  counfel  for  the  mortgagee,  infifted,  as  there  is 
a  large  arre^ir  of  intereft,  he  ought  to  prefent,  if  any  advantage 
accrues  from  it,  and  cited  the  cafe  of  Gardiner  verfus  Grijfith^ 
2  W ms,  404.  there  the  plaintiff's  father  being  poffeffed  of  a 
99  years  term  of  the  advowfon  of  EcUngton^  made  a  mortgage 
thereof  to  the  defendant,  and  in  the  mortgage  deed  was  a  cove- 
nant that  cn  every  avoidance  of  the  church  the  7nortgagce  Jljculd  pre^ 


m  the  Time  of  Lord  Chancellor  Hardwicke. 


55^ 


fent'j  the  court  gave  no  opinion,  but  feemect  to  incline  that  the  Macke.vsijc 
defendant  (?rz^^y6,  the  mortgagee,  had  aright  to  prefent.  Robinson. 
Lord  Chancellor, 

I  am  of  opinion  that  the  mortgagor  ought  to  nominate  (i), 
and  that  it  is  not  prefumed  any  pecuniary  advantage  is  made  of 
a  prefentation  ;  to  be  fure,  thefe  are  indifFsrent  fecurities,  but 
the  mortgagee  (hould  have  confidered  it  before  he  lent  his  money, 
and  inftead  of  bringing  a  bill  of  foreclofure,  as  he  has  done  in 
this  cafe,  fhould  have  prayed  a  fale  of  the  advowfon. 

Lord  Chancellor  mentioned  the  next  day,  that  he  was  not  quite 
clear  as  to  this  point,  and  that  he  had  looked  into  the  cafe  of 
Gardiner  verfus  Griffith  fince  yefterday,  according  to  the  ftate 
of  it  in  the  Houfe  of  Lords,  where  the  decree  of  Lord  Chan- 
cellor King  Vv'as  affirmed  :  he  faid,  that  was  a  mixed  cafe,  and 
that  he  doubted  himfelf  whether  a  covenant  that  the  mortgagee  [  ^60  J 
fhould  prefent  (as  v/as  the  cafe  there)  was  not  void,  being  a 
flipulation^  for  foraething  more  than  the  principal  and  interefl:, 
and  the  mortgagee  cannot  account  for  the  prefentation  :  Lord 
Hardivide  adjourned  it  for  further  confideration  to  the  next  day 
of  petitions. 

Upon  the  2ift  of  OBoher  following,  this  petition  cam.e  on 
again,  and  the  mortgagee,  not  being  able  to  find  any  precedent 
in  his  favour,  gave  up  the  point  of  prefenting,  and  an  order  was 
that  "the  mortgagor  fhould  be  at  liberty  to  nominate,  and  the 
mortgagee  was  obliged  to  prefent  the  mortgagor's  nominee  (2). 

(l)  Vide  Amhurft  v.  Da^wUng,  2  Fern,        (2)  Reg.  LiLB.  1746.  fol.  479.  Note, 

401.      Attorney  General    v.   Scari^/hrick,  It  was  ftated  in  the  petition,  that  there 

ibid.  550.     Jory  v.  Co.r,  Pre.  Cha.  71.  had  been  a  fimilar  decree  previous  10 

Galley  v.  Serjeant  Selhy^  i  6Vr«.  403.  Coin,  the  above  order  in  the  Exchequer  upod 

343.  S.  C.  a  former  avoidance. 


Shields  verfus  Atkins,  Augujl  lo,  1747.  Cafe  2 ID. 

J^OBERT  Shields  of  Nunthorpe  in  Torh/Ijire,  being  feifed  in  it  would  be  dan- 

fee  of  a  meffuage  and  lands  in  Great  A^ton^  by  his  will  dated  gerous,  where 
the  6th  oiBecemher,  17 10,  «  devifed  to  Rohert  Shields  Carl-  orf^t^ie  fo^rof 
*'  ton,  carpenter,  from  and  after  the  deceafe  of  Ann,  the  tefta-  the  truft,  and 

tor's  wife,  the  faid  meffuage  and  lands,  to  hold  to  the  faid  never  makes  any 
"  Robert  Shields  the  carpenter,  and  his  heirs  and  affigns,  in  truft,  hh  ha^tn^^peL 
"  till  the  rents  and  profits  of  the  faid  devifed  premifies  fhall  raife  formed  the  truft 
"  and  pay  the  fevcral  legacies  and  bequefts  therein  after  men-  JjJ  P"i;^ijance  ©f 

tioned,  and  fo  foon  after  his  faid  eftate  fiiall  by  the  rents  and  (hue  this  fuch  " 
"  profits  have  raifed  and  paid  the  fame,  he  c^ave  the  faid  pre-     entry,  as  that 

miffes  to  Robert  Shields^  fon  to  his  brother  William  Shields,  for  'khn  u'^^uiTb^r 
"  his  life-,^^  (then  follow  thefe  words,  and)  "  being  my  will  is,  the  right  of  the 

that  the  faid  Robert  Shields  the  carpenter,  and  his  heirs,  fliali  pi-^inurf -ne- 
"  have  a  contingency  of  enjoying  my  faid  eftate,  and  yet  not  "^*"* 

defigning  to  ouil  my  faid  nephew  Rohert  Shields,  nor  his  iflue 
"  or  iflues,  (fo  long  as  there  Inall  any  remain  in  the  line  from 

"  his 


§6o  C  A  S  E  S  Argued  and  Detetmined 

^HTEtDs  V.    <f  his  body  dire£l:ly),  from  and  after  the  deceafe  of  him  my  fai(»^'',^^ " 
Atkins^      "  nephew  Robert  Shields^  I  give  the  premises  aforefaid  unto  thlp^'^''^' 
"  heirs  of  his  body,  male  or  female,  for  his  or  her  natural  lifcj  S^^"^' 

and  after  his  or  her  deceafe,  to  his  or  her  heirs,  males  or  fe- 
"  males,  of  his  or  her  body,  for  their  lives,  and  fc  to  be  continued  2"^^ 

as  a  life  ejlate  only  in  the  line  of  him  my  faid  nephe'w  Robert  '^"^^'^ 

Shields,  his  iffue^  and  their  iffue  of  their  bodies^  one  after  c7v?-^hcr^ 
folong  as  anyfiich  fliall  be,  and  for  default  of  fuch  iflur,  x\  en!  P^''', 

I  give  the  faid  premifles  tmto  the  faid  Robert  Shields  carp  nter,'  ^^V'^ 
**  my  faid  truilee,  his  heirs  and  affigns  for  ever,'^  j  l^"''^'^ 

The  teftatordied  foon  after,  and,  upon  his  deathy  his^  widow  ^"^^^'^ 
entered  upon  the  faid  meiTuage  and  lands,  and  enjoyed  the  *  .me 
till  her  death  in  the  year  1724,  and  thtn  Robert  Shields  of  Carl-*  '^^'^ 
ion,  the  plaintiff's  father,  as  truftee  under  the  will,  entered  there-;  ^ndl^^ 
upon,,  and  out  of  the  rents  and  profits  paid  feverai  of  the  kga-'  P'''^'^-'' 
cies  ;  and  he  dying  about  the  5  th  ot  November  1 726,  the  plaintiff, 
»  as  his  fon  and  heir  at  law,  entered  upon  the  faid  premifTes,  and- 
for  fome  time  received  the  rents,  and  therectit  paid  off  the  re£^ 
due  of  the  lesfacies. 
£  561  ]  Robert  Shields^  the  nephew  of  the  teftator,  went  beyond  the 
feas  in  the  life  of  Ann  the  teflatcr's  widow,  and  being  upon  his 
return  to  England^  fell  fick  on  board  the  fnip,  and  thereupon 
being  fet  on  fhore  in  the  Wejl  of  England^  died  there,  having 
never  been  in  poffeflion  of  the  faid  premifles,  and  left  Jane  his 
only  child,  an  infant,  and  the  defendant  3lary  his  widow 
the  plaintiff  received,  for  fome  fev/  years  afterwards,  the  rents 
of  the  premifles,  and  remitted  the  fame  to  the  defendant  Jit' 
kins  (brother  of  the  defendant  Mary)  for  the  ufe  of  Ja^ie,  and 
the  defendant  Atkins,  for  many  years  afterwards^  received  the 
rents  for  Jane's  ufe. 

Ja?ie  died  in  the  year  1737,  without  iffue,  unmarried,  and 
an  infant,  and  upon  her  death,  all  the  limitations  of  the  fiid 
premiffes  under  the  v^'ill  to  Robert  Shields  the  nephew,  and  the* 
iiTue  of  his  body,  being  fpent,  the  plaintiff  became  intitled  tc^ 
the  fee-fimple  thereof,  and  in  1744  brought  ejectments,  but 
not  being  able  to  prove  the  deaths  of  Robert  the  nephew,  and 


Jane,  and  terms  likewife  flanding  out,  did  not  proceed  to 
trial,  and  prays  by  his  bill  that  thefe  terms  may  not  be  fet  up 
at  law  againft  the  plaintifi  in  any  ejeclm^ent  for  the  recovery 
of  the  pofiefhon  of  the  faid  premifles,  and  that  he  may  have 
the  title  deeds  deliv^ered  up  to  him,  and  that  the  defendants  may 
acccuiit  with  the  plaintiff'  for  the  rents  and  profits. 

The  defendant  Athins,  as  to  fuch  part  of  the  bill  as  feeks  an 
account  of  the  rents  accrued  due  fmce  the  death  of  Jatie  Shields ^ 
or  to  be  let  into  the  pofTeffion  thereof,  i^c,  pleads  in  bar,  that 
by  an  indenture  dated  the  1 7th  of  yz/z/t-,  Robert  Shields, 

the  nephevj,  in  confuleration  of  200/.  did  grant  and  fell  to  the 
defendant  and  his  Iicirs  all  his  rights  title,  tfe,  iniereft^  reverfion 
and  rertjaindcr,  of  and  in  all  the  faid  mefHiage  and  lands,  to 
hold  the  fame,  and  all  the  eflate,  right,  title  and  intereft  of 
Robert  Shields  the  nephew^  immediately  from  and  after  tlie  de- 
ceafe 
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hi  the  Time  of  Lord  Chancellor  Hardwicke, 

!eafe  of  Jnn  Shields,  and  the  expiration  of  the  trufi;  to  Robert    Shields  v. 
Shields  of  Caritofi,  for  the  payment  of  legacies,  unto  the  defen-  Atkins. 
lant,  his  heirs  and  affigns  for  ever. 

That  the  value  of  the  eftate  purchafed  vi^as  but  8/.  lo/. 
md  therefore  200  /.  was  a  full  confideratlon,  being  fubje£t  to 
;he  widoM^'s  llfe-eftate,  and  the  payment  of  the  legacies. 

He  admitted  he  entered  on  the  death  of  the  widow,  and 
paid  the  legacies ;  and  that  in  the  twelfth  year  of  the  prefent 
ing  he  levied  a  fine  of  the  faid  premiffcs,  with  proclamations, 
3Ut  that  no  deed  was  made  declaring  the  ufe  of  the  fine, 
but  the  fame  was  intended  by  the  defendant  to  be  to  the  only  ufe 
□f  the  defendant  and  his  heirs. 

That  he,  at,  and  from  the  time  of  leying  the  fine,  was,  [  5^)2  ] 
and  hath  been  ever  fince,  and  is  now  feifed,  and  in  the  a6lual 
poiTeffion  and  receipt  of  the  rents  and  profits  of  the  faid  mef- 
fuage  and  lands,  and  that  neither  the  plaintiiT,  nor  any  other 
3erfon  by  his  order,  did,  wiihin  five  years  after  fuch  fine  levied, 
and  proclamations,  make  any  entry  into  fuch  meffuage  and 
lands;  wherefore  the  defendant  pleads  the  fine  and  proclamations 
to  fo  much  of  the  bill  as  aforefaid. 

Mr.  Wilbraham  for  the  plaintiff  cited  the  cafe  of  Machil  ver- 
fus  Clerk,  7  Mod*  18.  and  in  HqWs  cafes  615. 
Lord  Chancellor. 

The  perfon  who  has  .levied  the  fine  does  not  appear  to  me 
to  have  fuch  a  cafe  as  ought  to  be  favoured,  if  in  law  or  equity 
it  can  be  got  the  better  of ;  but  if  he  has  a  right  in  law,  I  do  not 
at  prefent  fee  that  equity  will  take  it  from  him. 

The  defendant  did  not  take  the  purchafe  on  the  credit  of  the 
grantor's  being  feifed  in  fee,  for  Robert  Shields  the  nephew  has 
granted  to  him  only  the  right,  title  and  interefl:  he  had  in  the 
land,  and  not  the  land  itfelf,  which  creates  a  doubt  even  on  the 
face  of  the  conveyance  itfelf,  what  kind  of  eftate  Robert  Shields 
could  convey. 

To  be  fure,  it  is  not  clear  what  eftate  the  nephew  had  under 
the  will  of  his  uncle,  but  prima  facie  it  feems  to  me  as  if  the 
grantor  had  only  an  eftate  for  life  (though  I  am  not  obliged  to 
give  an  opinion)  as  the  fubfequent  limitations  are  to  the  heirs  of 
his  body  for  life. 

The  plaintiff's  counfel  have  made  two  obje£lions  5  firft,  that 
the  defendant's  eftate  was  but  pur  auter  vie,  and  that  after  the 
death  of  the  teftator's  widow,  and  Robert  the  nephew,  he  levied 
the  fine. 

If  it  had  been  a  leafe  for  years,  determinable  on  lives,  re- 
ferving  rent,  and  the  lives  dead  on  which  the  eftate  determined, 
the  defendant  would  have  been  a  tenant  by  fufferance  j  and  though 
there  is  a  mixture  of  wrong,  the  landlord  may  affirm  his  title  by 
accepting  rent,  therefore  the  tenant  by  fufferance  is  extremely 
like  a  tenant  at  will,  and  a  fine  levied  by  him  will  not  avail,  as 
lias  been  determined  in  Mr.  Juftice  Fortefcue^s  cafe  (i), 

(i)  Ante  124.  135.  S.  C, 


CASES  Argued  and  Determined 

Shields  v.  Jf  ^-T^^  defendant  had  a  mind  to  gain  an  eftate  by  wrong,  lis 
If  a^cofxVrient  fi^o^ld  Iiave  made  a  feoffment  with  iivery,  which  would  have 
with  livery  be  been  a  diffeifin,  and  then  a  fine  levied  afterwards,  and  hve  years 
Tdtn'  Ind  a  fine  ^^^^^  ^^^^  ^^^^^  accrued,  is  a  bar. 

ieviedafterwards  But  the  prefent  is  not  the  cafe  of  a  leafe  with  a  rent  referved, 
when  the  fivu  biit  a  dcvifc  of  an  eftate  for  Hfe»  with  remainders  over^  and  the 
lu-^^Tba-"'^     wrong  confequently  is  much  greater, 

■  'j         The  fecond  objedtion  is  a  more  material  one,  and  is  a  point 

of  equity :  that  the  next  hmitation  in  the  will,  after  the  eftate 
for  life  to  the  widow,  is  to  Robert  Shields  thfe  carpenter,  and  his 
heirs,  till  the  legacies  are  paid,  and  therefore  this  is  a  fee  deter-  j 
minable  on  the  payment  of  the  legacies.  ^ 

And  It  is  very  remarkable  that  the  defendant's  own  deed  ex- 
preffes  it  to  be  a  grant  from  the  nephew  of  the  faid  meffaage  and 
lands,  after  the  expiration  of  the  trull  for  payment  of  the  legacies  j 
and  he  admits  by  liis  anfwer,  that  his  eilate  was  no'c  to  com.- 
nience  till  afterwards. 

Mt&x  Ann  the  widow,  the  nephew  dies,  then  the  defendant 
entered,  but  it  was  on  the  foot  of  the  truft,  for  he  fays,  he 
paid  feveral  legacies,  fo  that  he  does  not  enter  in  contradidlion 
to  the  truft,  but  in  purfuance  of  it  5  and  therefore,  as  a  fine 
levied  by  a  truftee  fliali  never  hurt  a  cejluy  que  trujl  ( i ),  it  will 
be  very  material  at  the  hearing,  whether  the  defendant  is  not  ta 
be  confidered  as  the  truftee,  by  undertaking  the  payment  of  le- 
gacies on  the  very  foot  of  the  truft. 

Suppofe  the  plaintifFhad  entered,  as  he  might  by  virtue  of  the 
limitation,  before  the  legacies  were  paid,  the  court  would  have 
hdd  him  a  truftee,  and  raifed  the  legacies  j  and  it  would  be  hard 
if  the  defendant,  after  owning  he  entered  upon  the  foot  of  the 
truft,  and  paid  the  legacies,  fiio>ald  fupport  the  fine,  for  no  other 
reafori  but  becaufe  he  fays  he  paid  the  legacies  long  before  the  fine 
was  levied. 

Suppofe  Robert  Shields ^  the  carpenter,  had  entered,  and  paid 
the  legacies,  and  then  levied  a  fine,  this  would  not  have  given 
him  fuch  an  eftate  as  would  have  barred  the  remainder-men, 
becaufe  it  would  be  dangerous,  where  a  perfon  enters  on  the 
foot  cf  the  truft",  and  never  makes  any  declaration  of  his 
having  perform.ed  the  truft  by  payment  of  the  legacies  in  pur- 
fuance  of  the  will,  to  conftrue  this  fuch  an  entry  as  that  a 
a  fine    and  non-claim  afterwards   would  bar   the  plaintiff"'& 

The  remainder-man  who  was  to  take  after  the  determination  | 
of  the  eftate  limited  to  Robert  Shields^  the  truftee,  could  not| 
tell  when  the  limitation  to  liimfclf  took  place  in  poiTeftion,  with-  .||  .^^^ 
out  notice  of  the  expiration  of  Robert^  eftate,  by  all  tlie  legacies-' 
of  the  teftator  being  paid,  for  it  v/as  not  to  be  at  the  peril  of  the  |  Ji^j^ 
remainder-man  to  divine  v/hen  the  truft  ended,  but  an  account 

I 

(1)  Bcv^y  V,  Smiibj  \  Fern.  60,  149.  Sio}y  v.  Ld.  Wind/or ^  anie  2  vol.  63 1.  ,:|| 


In  the  Time  of  Lord  Chancellor  Hahdwickh:. 


5^4 


of  the  truft,  and  notice  of  expiration  of  the  truOi,  mud  he  Shields 
given  to  him,  and  a  perfon  out  of  poffeflion  could  not  tell  tkiks. 
before. 

But  if  the  defendant  has  gained  a  title  both  at  law  and  in 
equity,  I  will  not  take  it  from  himj  and  therefore  let  the  plea 
ftand  for  an  anfwcr. 


Ship  verfus  Har woody  Augujl  ii,  1747.  Cafe  211- 

THE  plaintiff  and  the  defendants  had  been  partners  toge-  ^^^^^[^'"'^^ 

ther  1!!  the  brewing  trade,  feveral  difputes  had  arifen  be^  not  rupeSJcie^a 

tween  them  and  actions,  amongft  the  reft  an  action  in  the  court  decree  of  this 
of  Common  Picas,  and  the  partnerfiiip,  by  the  con  fen  t  of  both, 

^.  ,        ,  .       '  i  y  f  ceiver,whichisa 

was  diffolvcd  in  174I.  difcretionary 

power  exercire^l 

by  this  court  wi^h  as  grear  utility  as  any  fort  of  autliorlty  that  belongs  to  them^  and  Is  provifional  only, 
and  does  notaffedl  the  right  of  parties. 

Mr.  ^klp  afterwards  brings  his  bill  here  for  an  account  of  what 
was  due  to  him  from  the  partnerfhip,  and  on  the  30th  of  June 
la  ft  there  was  ( i )  a  decree  for  a  receiver  to  collect  in  th  e  part- 
nerfhip debts,  and  that  Mi\  Bar zuood  fhould  not  difpofe  of  any 
part  of  the  dead  flock. 

The  morning  of  the  decree  Mr.  Harwood  removed  no  lefs 
than  250  butts  of  beer  in  a  fraudulent  coilufive  manner,  in  order 
to  evade  the  decree  he  expe6ted  would  be  made  in  the  caufe,  for 
he  was  prefent  in  court  during  the  hearing,  which  lafted  three 
Idays  (2). 

On  the  14th  of  July  a  commifTion  of  bankruptcy  ilTued 
againfl  Harwood,  and  he  was  found  by  the  commifiioners  to 
have  committed  an  a£l  of  bankruptcy  on  the  1 1  th  of  the  fame 
[month. 

The  afTignees  under  the  commillion,  who  are  in  pofieffion  of 
the  goods  that  were  clandeftinely  conveyed  away,  infift  they  have 
a  right  to  detain  them,  notwithftanding  the  decree  Mr.  Skip  has 
obtained,  and  that  he  muil  now  come  in  pari pajfu  with  other- 
creditors  under  the  commiffion^ 
Lord  Chancellor, 

A  judgment  creditor,  to  be  fure,  has  no  preference  under 
CommifFions  of  bankruptcy,  though  execution  has  been  taken 
out,  if  not  a6tually  executed  ;  but  then  a  commiilion  of  bank- 
ruptcy cannot  fuperfede  a  decree  of  this  court  for  a  receiver, 
which  is  of  a  d,iiTerent  conljderation,  and  is  a  difcretionary 
power  exercifed  by  this  court  with  as  great  utility  to  the  fub- 
[e£l  as  any  fort  of  authority  that  belongs  to  them,  and  is  pro^ 
vifional  only  for  the  more  fpeedy  getting  in  of  a  party's  eftate, 

(i)     An  order  that  //.7;tt;W  fhould       was  a  decree,"  &c. 
give  fecurity  to  pay  what  fhould  be        (2)  By  an  order  of  the /f//tvviiZ' of  TG^/y 
found  due  on  the  balance  of  the  ac-    the  court  ordered  that  Hsr~vood  fhould 
''counts:    and  that  the  caufes  fiiould    bring  back  all  the  flock,  which  he  had 
^  ilaiid  over.  On  i\\tfixLh  of  "July^  there    removed       ox Jince  the  ^th  c!\7W;'. 

and 
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Skip  v.  and  fecuring  it  for  tlie  benefit  of  fuch  perfon  wKo  (hall  appear  tcf 
Harwood.  intitled,  and  does  not  at  all  a{Fe£l  the  right ;  and  therefore 
his  Lordfhip  made  an  order  that  the  affignees,  and  all  other 
perfons  who  have  taken  any  of  the  efFe6ls  of  Mr.  Harwoody 
or  notes  of  hand  to  him  for  debts  due  to  the  partnerfhip  ( i ) 
fince  the  pronouncing  the  decree,  fliall  deliver  them  to  the  re- 
ceiver. 

^tendta  M^f^  ^^^^        ^^^^^  infiR'ed,  that  the  decretal  order  is  not 

to  which  he  adtually  pafled,  and  therefore  Mr,  Harwood  is  not  guilty  of  a 
is  a  defendant  contempt,  his  Lordfllip  faid,  where  a  perfon,  as  Mr.  Harwood 
thedlcl-eTbybe^  done,  attcnds  a  caufe  to  which  he  is  a  defendant  the  whole 
Ingprefentwhen  time  of  the  hearing,  and  had  notice  of  the  decree  by  being 
it  was  pronoun-  prefent  when  it  was  pronounced  in  court,  if  he  does  any  a6t 
Tixy^etlncon-  ^hat  is  a  contravention  to  the  decree,  he  is  guilty  of  a  contempt, 
travention  to  it,  and  punifhable  for  it  notwithftanding  the  decretal  order  is  not 
conteni^t'^ami^  drawn  up  ;  and  there  are  feveral  inilances  of  this  kind,  or  other- 
liiabieTo^beconi-  wife  it  would  be  extremely  eafy  to  elude  decrees,  fome  of  which 
mitted  to  the    in  their  nature  require  a  confiderable  length  of  time  before  they 

can  be  completely  drawn  up. 

Lord  Hardiuiche  committed  Mr,  Harzuocd  to  the  Fleet  for  his 

contempt  (2).  , 

(1)  The  words  "  fmce  the  pronounc-  ffteenih  of  Jidy,''^  Reg.  Lib.  B.  1746.  fol, 
ing  the  decree",  are  not  in  the  Regifler's  429.  Fide  Atioti.  f.oj}  567.  Fcngree  v.  Jonas, 
book.  2  Bro.  Cha.  Rep. 

(2)  "Of  the  orders  of  the  7?^://^  and 


Cafe  212.    Poit  and  others  verfus  Reynolds  and  others.  Second  Seal  before  Mi'- 

chaelmas  Term  1747. 

O'he  court  will  K  ^*  Bignell  moved  that  the  order  of  the  twenty-fecond  of 
not  give  leave  to  XVA  J^^lj  ^^^y  withdrawing  the  replication,  may  be  dif- 
vvithdraw  a  ^  charged,"  or  that  the  plaintiff  may  fubmit,  if  his  bill  be  difmiffed 
lefs  iris  "added'  at  the  hearing,  to  pay  the  defendant  full  cofts. 

that  the  plaintiff 

may  be  thereby  enabled  to  amend  his  bill,  or  otherwife  it  may  be  a  contrivance  to  defeat  the  defendant  of 
his  foil  cofts,  by  getting  the  bill  difmifTed  at  the  hearing  with  40  jr.  cofts. 

The  order  was  obtained  upon  petition  to  the  Mafter  of  the 
Rolls,  upon  an  application  merely  for  withdrawing  the  replica- 
tion, and  fince  the  order  the  caufe  has  been  fet  down  in  Lord 
Chancellor's  paper  on  bill  and  anfwer. 

The  defendant,  upon  an  apprehenfion  this  order  was  obtained 
by  the  plaintiff  only  to  fave  the  full  cofts,  moved  it  might  be  dif- 
charged. 

Lord  Chancellor, 

Thefe  orders  are  very  rarely  granted,  unlefs,  to  the  applica- 
tion for  leave  to  withdraw  the  replication,  fomething  further  is 
added,  as  that  the  plaintiff  may  thereby  be  enabled  to  amend 
his  bill,  or  fome  reafon  that  may  induce  the  court  to  give  the 
plaintiff  this  indulgence,  becaufe  otherwife  it  may  be  a  ccn- 

trivance> 


in  the  Time  of  Lord  Chancellor  Hardwicke.  ^66 

nvance  of  tlie  plaintiff  to  defeat  the  defendant  of  his  full  ^^^^'J' 
:ofl:3,  by  getting  th-e  bill  difmifTed  at  the  hearing  watli  forty  ^'^^oi.d.^ 
liillin^s  cofts  only.  Lord  Harchviche  ordered  it  to  ftand  over 
II  the  firft  Thm  fdny  in  the  term,  that  the  regifter  may  fearch  for 
M-eccdents,  and  at  the  fame  time  faid  he  fhould  then  expe£l  the 
)laintiiT  to  (iiew  fome  reafonable  ground  for  his  withdrawing  the 
epiication. 


Vir  Edward  Smkh  verfus  Aylivell,  the  fame  day  m  Michaelmas   Cafe  213* 

lerm  1747. 

R.  Torhe  moved  for  an  injun£lion  to  reftram  the  de-  The  plaintiff 
fendarit  either  from  bringin'T  an  a£fion  on  a  promifTory  gave  the  defen- 

u^nt  2.  llOtG  JOX" 

lote  piven  by  the  plaintiff  to  the  defendant  in  the  fum  of  two  2000/.  for  un- 
houfaiul  pounds,  for  undertaking  to  procure  him  a  m^arriage  dertaklngtop.ro- 
A'ith  a  Lady,  or  that  the  defendant  may  be  prevented  from  j'^agl  wkhaul 
ffigning  it  over  to  any  other  perfon.  dy  ;  the  faa 

being  fupported 

y  an  aftj davit,  the  court  made  an  order  on  the  defendant  to  keep  the  note  in  his  ovi'n  pofl'effion,  ani 
lot  affijin  or  indorfe  itoviir,  but  would  not  extend  the  injan£lion  fo  far  as  to  prevent  him  from  pjo* 
-eeding  at  ]<iw. 

Lord  Chancellor, 

This  is  not  the  common  cafe  for  injunftions,  which  are  for  Where  aninfoi* 
laying  of  wafte,  or  quitting  poflefiion  before  the  hearing  to  getting^^n'the  ^* 
he  party,  who  has  had  the  fame  three  years,  on  a  bill  brought  affecs  before  pre- 
pon  a  forciSie  entry  ;  but  yet  the  court,  on  extraordinary  cir-  l^^ii Jab  }if 
umilances  in  a  cafe,  has  granted  an  injundlion  till  appearance  and  dire  ft  the 
nd  com.ing  in  of  the  anfwer,  as  in  the  cafe  of  Powis  verfus  money  tobe  pa-U 
4ndreiui  before  Lord  iT/;/^,  where  an  iafolvent  executor  was  an^^er^^nd  furf 
getting  in  the  affets  before  probate;  there  the  court  reftrained  ther order(i}. 
lim,  and  dire^led  it  to  be  paid  into  the  Bank  till  anfwer  and  -/^^j/^^x^^j^^  ^ 
urther  order,  and  founded  their  diredlions  on  a  cafe  of  a  like^^^,  .^fe^- <^ 
lature  before  Lord  Horrourt^  vv>hich  Vvas  the  firft  inftance,  and     ^  '        ^  . 
approved  and  applauded  by  every  b(^dy  ;  ihe  cafe  of  Powis  verfus 
ijidrews  went  up  iikewife  into  the  Houfe  of  Lords,  and  was 
iffirmed  (2). 

Here  it  is  not  only  charged  hy  the  bill  to  be  a  m.arriage-brocage 
Lgreement  (3),  but  the  fadl  fupported  by  an  aihdavit  \  and  there- 
ore  1  will  make  an  ortier  on  the  defendant  to  keep  the  note  in 
lis  own  poileiTion,  a  id  not  aiFign  or  indorfe  it  over  to  any  per- 
bn  whatever,  but  iivail  not  extend  the  injundtion  fo  far  as  to 
)reveHt  him  from  proceeding  at  law. 

(1)  Fide  Phipps  V.  Stezvard,  ante  \  vol.        (3)  Fide  Mr.  Cox^s  note  to  Robert}  v« 
86.  Roberts  3  P.  IF,  74. 

(2)  2  Bro,  Par,  Ca,  476, 
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Cafe  214.  Ation,  The  fecond  Seal  before  Michaelmas  Term  1 747. 


It  Is  no  excufe  A  Bill  was  brought  to  {lay  execution  on  a  judgment  obtain- 
for  proceeding  at  jT"^  ed  at  law,  and  on  fervice  of  the  fuhpoena^  and  for  want  of 
-\tr6lion^is^"ranN  appearance,  the  plaintiff  had  an  injunction,  but  it  was  not 
cd,  thatl*was  fealcd  j  and  in  the  vacation  the  defendant  takes  the  plaintilf  in 
HOC  leaied,  for  exccution,  and  durini^  the  vacation  appears,  and  puts  in  his 

where  a  defend-       r  x  x         ^  j: 

ant  or  his  attor-  anlwer.  _ 
ney  have  been 

prefent  on  an  order  for  an  injunfllon,  and  they  have  proceeded  at  law  before  it  has  been  fealedj  the 
court  has  conlldered  it  as  a  contempt,  and  committed  the  perfons  for  it. 


A  motion  was  made,  that  the  defendant  might  ftand  com 
mitted  for  the  contempt  of  the  court,  in  proceeding  after  an  in 
jundlion  had  been  granted. 

The  defendant  fwears  by  his  affidavit,  that  he  never  was  fer- 
ved  with  the  fuhpmia^  nor  was  either  the  body  or  the  label  left 
with  him  ;  and  infiited  befides,  that  the  injun6lion  was  not  feal- 
cd  when  he  td'ok  the  plaintifFin  execution. 

Lord  Chancellor  ordered  the  affidavit  of  the  officer  who  ferved 
the  fiihp(£?:a  to  be  read,  who  fvv^ears  he  ferved  the  defendant  with 
it  by  leaving  the  label,  and  fnewing  him  the  body  at  the  fame 
time. 

Lord  Chancellor, 

This  is  not  regular  fervice,  becaufe  where  there  is  only  one 
defendant,  you  ought  to  leave  the  body  of  the  fuhpoejia  ;  but 
where  there  are  feveral,  you  leave  the  labels  with  the  firll  de- 
fendants you  {qxvq,  Jhewingthem  ihe  body  only ^  and  with  the  l  a  ft 
you  leave ,  the  body  itfeif ;  but  as  the  defendant  has  appeared, 
this  in  the  common  cafe  v/ould  have  cured  the  irregularity  of 
the  fervice,  and  the  defendant  could  not  have  taken  advantage 
of  it  now,  (the  fame  rule  at  lav/),  but  as  this  was  juft  before 
the  long  vacation,  when  the  defendant  chofe  rather  to  appear 
than  be  liable  to  an  attachment,  therefore  he  is  at  liberty  ftill  to 
infift  upon  not  being  fe/ved  at  all,  or  irregularly  ferved  5  but  as  to 
the  injunclion's  not  being  fealed,  that  is  no  excufe  for  his  proceed- 
ing at  law  after  the  injunction  was  granted,  becaufe  thete  have 
been  inftances  here,  v/here  a  defendant,  or  his  attorney  only, 
have  been  prefent  upon  an  order  for  an  injunClion,  and  they 
have  proceeded  at  law  before  it  has  been  fealed,  that  the  court 
have  confidered  this  as  a  contempt,  and  committed  the  perfons 
forit(i). 

Lord  Hardivicke  at  firft  direCled  an  inquiry  before  the  Maf- 
ter;  but  as  it  ia  to  be  confined  merely  to  the  contempt,  and 
the  cofts  upon  it,  to  fave  the  expence  of  an  inquiry,  he  recom- 
mended it  to  the  plaintiff,  if  the  defendant  would  agree  to  dif- 
charge  him  out  of  execution,  to  wave  the  motion  j  and  the 
parties,  on  his  Lordihip's  recommendation,  did  agree  accor- 
dingly. 

(l)  P'ide  Skij>v.  llar'WQedfC.nte  ^6^, 


- 
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Floyd  vex  Cus  Nang/ey  0  Si  ohr  22,  1747,  in  the  Faper  of  Petitions,    Cafe  215. 

THE  defendant  by  his  petition  fets  forth,  that  his  foil-  Whereafolicitor 
citor,  Mr.  Gordon,  had  grolly  mill«ehaved  in  the  ma-^  j.^'tinrnJ '^n" 
nagement  of  his  client's  caaf'?,  and  therefore  prayed  that  he^may  a  client's  bufi- 
make  the  petitioner  fatisfatHon,  and  alfo  prayed  by  his  petition  i  cf.,  this  court 
to  fet  afide  the  proceedings  in  the  caufe  for  furprife,  and  iikewife  Ja"hmcnt  Iga^nft 
for  an  irregularity  in  the  plaintiff*s  proceedings  before  the  de-  him,  and  courts 
cree. 

\  ^  the  I  m?  lum- 

Lord  Chancellor,  maryjurUdiaioa 
With  regard  to  the  complaint  agalnfl  the  folicitor,  there  are  over  attomies. 
the  ftrongeft  circumftances  of  the  groffeft  negle£t,  for  all  the 
inftruclions  were  fent  from  Irelafid  by  the  client  to  the  folici- 
tor that  could  be  defired,  and  the  anfwer  returned  from  thence  in 
order  to  be  filed  :  but  notwithftanding  this  it  was  not  filed  till  the 
caufe  was  fet  down  upon  a  fequeftration,  and  after  this  a  decree 
pro  confejfo  was  pronounced. 

The  folicitor  imputes  it  to  the  negle£l  of  his  clerk,  he  not 
being  at  leifure  himfelf,  becaufe  he  was  then  engaged  in  crown 
caufes. 

If  true,  Mr.  Gordon  muft  anfwer  it  to  the  client  as  much  as  if 
his  own  immediate  a£l. 

There  is  no  doubt  but  the  folicitor  muft  make  fatisfa£lion  ; 
as  to  the  quantum^  it  depends  on  the  other  queftion  between  the 
defendant  and  the  plaintiff';  but  let  that  come  out  how  it  will, 
I  am  very  doubtful  whether  I  can  make  an  adequate  fatisfa£lion, 
for  I  cannot  enter  into  that  examination,  becaufe  all  the  neceffary 
materials  in  the  cafe  are  not  before  me. 

A  client,  to  be  fure,  may  have  an  a£lion  againfl:  a  folicitor  for 
negligently  managing  his  bufinefs  ;  but  courts  of  lav/  have  now 
exercifed  a  fummary  jurifdlclion  by  attachment  over  aitcrnies, 
which  they  have  done  very  rightly,  as  it  is  a  niuch  fpeedier  re- 
medy j  and  there  is  no  doubt  but  this  court  has  the  fame  power 
over  folicitors. 

The  next  queftion  is,  with  regard  to  fetting  afide  proceedings 
as  between  the  plaintiff  and  the  defendant,  and  ihat  the  caufe 
may  proceed  regularly. 

I  refufed  it  upon  a  former  application^  and  difmifTed  the  pe- 
tition for  want  of  an  affidavit. 

I  im.agine  the  party  on  the  former  petition  pre  famed  the  [  5^9  ] 
court  would  do  as  in  the  cafe  of  Rohinfon  verfus  Crcmi^jjeH ;  but 
that  was  very  different,  becaufe  there  the  proceedings  were  re- 
gular, and  the  defendant  put  in  an  anfwer,  i^c,  and  no  ex* 
ceptions  were  taken  to  it,  and  it  was  only  the  decree's  being 
figned  and  inrolled  that  made  an  extraordinary  application  ne- 
ceffary,  or  otherwife  it  v/ould  have  been  an  application  of  courfe 
to  rehear  the  caufe,  if  the  party  had  come  in  a  reafonable 
time. 

But  here  exceptions  may  be  taken  by  the  plaintiff  to  the  an- 
fwer, and  therefore  is  not  at  all  to  be  governed  by  it« 

Vol,  III.  hi  What 
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Floyd  v.  What  Induces  me  to  adhere  to  the  ftridl  rules  of  the  court 
ANcti.  ^Y^2it  the  former  procefles  of  contempt  were  by  collufion  be- 
tween the  folicitor  Mr.  Gordon  and  his  client,  in  order  to  de- 
lay the  plaintiff,  which  appears  by  Nafig/e* s  own  affidavit,  who 
was  advifed  by  Gordon^  as  he  acknowledges,  to  go  to  Ireland  to 
delay  the  caufe,  and  to  flay  there  till  Gordon  fliould  think  it  fafc 
to  fend  for  him. 

But  notwithftanding,  if  there  is  an  irregularity  in  the  pro- 
ceedings of  the  plaintiff,  a:nd  the  plaintiff  infills  upon  the  flri£l 
default  of  the  defendant,  as  the  courts  of  law  fay,  it  is  very 
neceffary  a  perfon  infilling  upon  the  rigour  Jhou/d  hit  the  bird  in 
the  eye, 

"Td^  menfr  d  '^^^  courts  of  commou  law,  where  a  perfon  does  not  come  in 
iauu"thr  perfon  ^^^^i  after  a  judgment  by  default,  for  a  new  trial,  will  not 
does  not  come  grant  it,  if  the  perfon  in  pofTefhon  of  the  judgment  infills  upon 
in  time  for  a    jj.  [3^.  ^j^gj^  j^g  j.^]^g  ^^^g  j-j^^j.       his  proceedings  are  re- 

new trial,  the  .       ,     .  .        1       •    ,  i     r  ^  ^ 

court  will  not    gular  m  obtaining  that  judgment:  the  lame  rule  upon  an  out- 
grant  it.  lawry  fet  afide  by  motion  or  writ  of  error,  or  plea,  where  there 
is  any  irregularity. 

The  irregularity  here  was  in  this  manner:  NangJe  after  fe- 
veral  orders  for  time  to  put  in  his  anfwer,  was  by  the  lafl  order  to 
enter  his  appearance  with  theRegifler,  andfubmit  that  the  ferjeant 
at  arms  fhould  go  without  further  motion. 

A  ferjeant  at  arms  was  granted  on  a  certificate  of  the  fix  clerks, 
that  the  anfwer  was  not  filed. 
An  irregularity       '^^^  rcturn  of  the  ferjeant  at  arms  was  in  June  1746,  but  the 
in  procefTcs  may  rctum  was  not  filed  till  the  24th  of  OBober  after, 
.kfendltt^/ a^^^     Then  it  comes  to  this,  whether  a  fequeftration  ifTued  be- 
f  earLce.  ^       ^orc  the  filing  of  the  return  of  the  ferjeant  at  arms  is  fufficient. 

It  has  been  infilled  a  fufficient  return  of  the  ferjeant  at  arms  is 
made,  and  that  it  is  enough  without  filing. 
C  570  ]       When  a  motion  is  made  for  a  ferjeant  at  arms,  the  perfon 

m©ving  has  the  commiflion  of  rebellion  in  his  hand  ;  fo  when  . 
a  fequeftration  is  moved  for  after  a  ferjeant  at  arms  returned,  A 
then  the  gentleman  who  moves  fhould  have  the  return  of  the 
ferjeant  at  arms  in  his  hand,  and  therefore  the  fuppofition  of  law 
is,  that  all  thefe  are  returned  and  filed  before  the  fubfequent 
procefTes  ifiTue, 

But  as  the  quefi:ion  has  not  been  determined  before,  I  will  re- 
fer it  to  a  Mafier  to  certify  the  pradlice  of  the  court. 

But  then  it  has  been  faid,  all  this  is  cured  by  what  the  defen- 
dant has  done  afterwards,  and  that  an  irregularity  in  procefs  may 
be  cured  by  the  fubfequent  proceedings. 

The  firfl  anfwer  was  filed  after  the  caufe  was  fet  down  on 
fequeftration,  and  even  after decree  pro  confejJh\  but  the  court 
let  him  in  upon  the  taxation  of  cofls  before  the  Mafter,  who  was 
attended  by  the  folicitpts  on  both  fides ;  and  it  is  certain  this 
irregularity  may  be  cdred,  as  well  as  an  irregularity  by  fuhpcena 
may  be  cured  by  the  defendant's  appearance. 


\\i 
tigi] 
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YD  V. 

Nanglc, 


tt  was  ftrongly  litigated  in  Whlttington  verfus  Charlton  ( i ), 
rhich  was  a  cafe  of  appeal  of  murder,  that  the  party  appearing 
ad  cured  an  irregularity  in  the  mefne  procefs  •,  three  Judges, 
^arker,  Po^uh,  and  Eyre  were  of  this  opinion,  Mr*  Juftice  Jo/jn 
^ouuell of  a  contrary  opinion. 

I  do  not  know  that  any  court  of  common  law  has  gone  fo  ^ 

-        ,      ...  ,  .  ...     1  "    ,.         common  law  hat 

ir  as  to  fay,  that  if  there  is  any  irregularity  in  the  proceedmgs  gone  fo  far  as  to 
'here  judgment  has  been  obtained  by  default,  they  will  not  lay,  if  there  is 
:t  the  defendant  in  to  contend  upon  the  merits  notwith*  t^rproceld^ 
:anding.  ings  on  a  judg- 

ment by  default> 

they  will  not  let  the  defendant  In  to  contend  upon  the  mcnrs* 

The  defendant,  as  1  faid  before,  applied  to  the  court  upon  a 
Drmer  petition  to  fet  afide  thefe  proceedings,  and  as  there  was 
o  alBdavit,  his  petition  was  difmifled,  but  he  was  allowed  to  go 
efore  the  Mafter  on  taxation  of  coftsi 

Shall  fuch  an  allowance  be  fufBcient  alone  to  debar  him  from 
ntering  into  the  merits  ?  All  this  depends  upon  the  firft  quef- 
ion,  whether  it  is  an  irregularity  or  not,  for  if  there  is  no  irre- 
ularity,  he  will  not  be  Intitled  to  enter  into  them ;  and  there- 
ore  Lord  Hardwicke  referred  it  to  a  Mafter  to  inquire  into  the 
rregularity,  and  to  certify  it  to  the  court. 

Mr,  Noel  cited  Henriques  verfus  Pereira  in  1722,  where,  af- 
zx  a  decree  pro  confejfo,  the  defendant  was  permitted  to  open  the 
aufe  again  upon  an  irregularity  in  the  proceedings  on  mefne  prs^ 
efsy  on  the  part  of  the  plaintiff*  Lord  Hardwicke  directed  it  to 
le  looked  into* 

(I)  1  Bird,  155.  S.  Ci  cited  2  Sha.  989. 
Pynceni  vcx^as  Pyncentf  OBober  24^  1747*  Cafe  21 6, 

[  571  3 

A    Bill  was  brought  by  a  fon  againft  a  father  j  where  the  plain-  A  fon,  remain* 
Cx,  t'^ff  is  only  a  remainder-man  in  tail  under  a  fettlement,  ^^^'^^^ ^^^l" 
nade  by  his  grandfather,  alter  the  death  of  his  father,  tenant  ment  made' by  a 
or  life,  without  impeachment  of  wafte,  to  have  the  tide  deeds  grandfather  in 
>rought  into  court,  that  they  may  be  forth*coming  for  the  benefit  is^tltln^futiJfr 
)f  all  parties  interefted.  without  im-  * 

peachment  of 

vafte,  prefers  a  bill  to  have  the  title  deeds  brought  Into  court*  Lord  Hardivlcke  refufed  to  dlrsii  it,  and 
ltd  fame  third  psrjcn,  and  fecurt  placsy  agreed  upon  by  the  garths,  lusuld  be  a  mucb  pvoptrer  depoftorj  tbun  « 

!  An  obje£):ion  was  taken  for  want  of  parties,  that  annuitants  of 
he  fon,  upon  the  reverfioii,  after  the  death  of  his  father,  (hould 
liave  been  before  the  court,  and  likewile  a  daughter  of  the  de- 
fendant, who  is  interefted  under  a  truft  term  for  years,  prior 
|;o  the  limitation  to  the  plaintilf. 


\ 
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PvNCENTv.      Lord  Chancellor, 

pYNCENT.  ^^^^  to  the  relief  prayed,  it  is  the  finl  I  ever  faw  of  the  Find  j 
cdl^ chl^frToV  fi^^^i  ^pp^i^^^^io5^s  have  been  made  againll  ajointrefs  by  a  remain- 
the  kind,  fuch  dct-man,  and  Upon  agreeing  to  confirm  her  jointure,  the  court 
apphcaiionshdve  i^^^yg  clone  it  ( I or  whcre  the  remainder-man  is  a  ftranger  to 
gainft:\joh':crefi,  ^^^^^^'^^  ^^^^j  ^^^7  ^^'^^'^  hctu  done,  but  not  where  it  is  under: 
and  oa  the  re-  a  iettlement  made  by  a  grandfather  (2)  ;  the  father  is  made  te 
inainder-man     ^^^^  £qj.  jjfg  without  impeachment  of  wafte,  and  the  fon  re 

agreeing  to  con-        ...        .,       i  •     r  1  ■,  r    ■«  -     ,  . 

firm  her  join-  mamder  ni  tail  only,  reverhon  in  fee  to  the  grandfather  ;  indeed, 
ture,  the  court  if  there  v/as  evidence  that  the  father  was  deflroying  of 
whcrfrAm'ia-  in  order  to  better  and  enlarge  his  eflate,  the  court  might 

dcr-maa  has      then  take  carc  to  put  the  deeds  out  of  his  power. 

been  a  ftranger 

to  tcaaat  foriiic,  it  has  been  done,  but  n»t  in  this  inftance. 


But  the  court  in  general  is  not  very  inclinable  to  dire£l  title 
deeds  of  a  family,  which  are  often  very  numerous,  to  be  depo- 
fited  in  a  Mafter's  hands,  becaufe,  they  being  fubje6l  to  morta 
!ity,  the  deeds  are  very  often  lofb  and  miflaid,  to  the  great  de- 
triment of  families  and  therefore  I  fliould  think  fome  third  per^ 
fon,  and  fecure  place  agreed  upon  by  all  parties,  would  be  a 
much  propercr  depofitory  upon  fuch  occafions. 

However,  as  the  annuitants  are  not  before  the  court  who  have 
an  equitable  charge  upon  the  eftate,  nor  the  daughter  who  has  an 
intereft  in  the  eftate  under  the  truft  term,  they  are  concerned  i^j 
the  title  deeds,  and  therefore  if  the  plaintiff  was  right  in  his  appli-j 
cation  in  other  refpev!^ls,  1  cannot  do  it  till  the  annuitants  are  firf^ 
heard,  and  the  objedion  confequently  for  want  of  parties  mufl 
be  allowed. 

r         ]       Another  relief  is  prayed,  that  the  truftees  under  the  gfand 
father's  fettlement  might  execute  a  legal  conveyance  to  the  plaia 
tiff,  purfuant  to  the  terms  of  th.e  truit. 
Lord  Chancellor, 

The  truftees  may  very  properly  fay,  as  the  annuitants  an 
not  before  the  court,  if  v.-e  fhould  convey  to  the  fon  witl 
notice  of  thefe  equitable  charges,  we  fhall  be  guilty  of  i  f 
breach  of  truft,  and  liable  in  our  own  perfons  ;  for  as  there  i 
as  yet  no  conveyance  of  the  legal  eftate  by  trufiees,  and  the'y  havi 
notice  now  of  the  foh's  incumbrances,  they  cannot  fafely  do  it, 

(l)   Pfh-ee  v>Peireej.  ante  511.         .        (2)  Vide  Ivie  v.  I'viej  mite  I  vol.  43 1. 

Smith  V.  Cooks i  ante  382. 


Cafe  217.  ^mnymouSy  O^oher  24,  i']4'J 

Anyone  bond         ^  J"  H  E  R  E  a  bond  cv?ditor  brings  a  bill  againft  an  exccu 

cnditornuy  '        *  - 
brJnij  a  bill  a- 


tor  for  an  account  of  .aiTets,  and  for  fatisfa61;ion,  it  i| 


gainti  an  cxccu-  no  objccSlion,  for  Want  of  parties,  to  fay,  he  has  not  brough 
wrfor  adiico-  other  bond  creditors,  or  creditors  of  a  fuperior  nature  before  th 
rSo^'fatlsflc-  ^^'^^tj  ^0^"  ^^'Y  bond  creditor  may  bring  liis  bill,  as  the  coui 
tion,  aj  the  dccrces  Only  an  account,  and  dlret^is  the  executor  to  pay  in  jth 
c  urt  decrees  courfc  of  adminiuration  ;  and  then  the  executor  before  the  Mai 
■nd^uh-^-^h  ti"r*  "^'"^y  forth  as  he  is  conufant  of  the  itate  and  condition  c 
executor  o  pny  his  tcitator,  what  debts  are  prior  to  the  plaintiiT's>.  which  he 
ljauin°iihrioa    obliged  to  pay,  as  having  a  legal  preference. 


I 
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Sihley  verTus  Cook,  O^ohcr  27,  1747.  Cafe  218. 

A Bill  was  brought  by  the  executor  of  Afui  Hume,  m  order        gives  fc ve- 
to have  the  direction  of  the  court  as  to  the  payment  of  tlie  dec:Ifc!,^"that"if 
'efiduum  of  her  eftate,  fhe  inter  alia  devifed  in  the  words  follow-  any  of  thcper- 
ng ;     I  give  and  devife  the  feveral  legacies  and  fums  following,  b°efm?°he^f3m!e 

*  which  1  will  fliall  be  paid  co  the  feveral  perfons  herein-after  nam-  become  due,  that 
'  ed,  and  that  if  any  of  thof  perfjiis  fJjould  die  before  the  fame  become  ^^'i  ^"^1'  "ot  be 

*  due  and  payable,  I  iviil  that  they,  or  any  of  them^fJjall  not  he  deem  it^^aTie's  •^''a^nd^ 

*  ed  Icipfed  legacies -f  then  (he  particularizes  the  feveral  legatees,  ihtn  hys'soJm 
md  fays,      to  Ann  the  wife  of  Richard  Wenjley^  and  to  her  jf^^j^j^^^ 

*  executors  or  adminiftrators,  I  give  the  fum  of  fifty  pounds."  ana  to  he/S- 

cutori  cr  adrni- 

liiftrators,  I  give  50/.  fte  (lied  in  the  teftatrix's  life-time,  nnd  her  hufband  adminiilrcd  to  hjr:  Lord 
\Hardivicke  heid  it  not  to  he  a  lapfed  legacy  y  and  decreed  It  to  the  hufaand. 


Ann  Wenfley  died  in  the  hfe-time  of  the  teftatrix,  and  her 
hufband  adminiftred  to  her. 

A  collateral  queflion  arofe  in  this  caufe,  whether  this  is  a  lap-    [  573  ] 
fed  legacy  ? 

Mr.  Solicitor  General,  counfel  for  the  hufband,  cited  Barrell 
verfus  Molefivorth,  2  Vern,  378.  as  a  cafe  in  point ;      There  di- 
vers legacies  were  given  by  a  will,  and  it  was  direcled  by  the 
"  will  that  if  any  legatee  died  before  his  legacy  ivas  payable^  it 
fliould  go  to  his  brothers  and  fifters;  a  legatee  died  in  the  life- 
"  time  of  the  teftator  ;  It  v/as  adjudged  it  was  no  lapfed  legacy, 
but  fhall  go  to  his  filter." 
Lord  Chancellor, 
I  am  of  opinion  this  is  not  a  lapfed  legacy. 

If  a  man  devifes  a  real  eitate  to  J.  o.  and  his  heirs,  and  fig-     ^  "^-^  dcvlfes 
nifies  or  indicates  his  inrention,  that  if  J.  S.  die  before  him,  it  |.tnd'h1s^ 
Ihould  not  be  a  lapfed  legacy,  yet  unlefs  he  had  nominated  ano-  heirs,  fi-nifying 
ther  legatee,  the  heir  at  law  is  not  excluded,  notv/ith Handing  '^.^"'j- 
the  teftator's  declaration.    So  in  the  devife  of  a  perfonal  legacy  before  hJniVit 
to  A.  though  the  teftator  fliould  fnew  an  intention,  that  the  lega-  Aouidnot  be  a 
cv  fliouid   not   lapfe  in  cafe  A.  die   before  him,  vet  this  is  ^^i^x'i J^s 'cy, 
not  fufficicnt  to  exclude  the  next  of  km  ( i  j,  excluded, 

uule-ts  the  lefistar 
my/iinates  i.iiy,her  legatee. 

But  here,  in  cafe  Ann  W  enfey  dies  before  the  teflatrix,  flie 
cxprefsly  provides  againfh  the  lapfmg,  for  fhe  fays,  if  any  of 
thefe  perfom  die  before  the  fame  become  due  cr  payable,  I  will  that  they 
or  any  of  them  fimll  not  be  deemed  lapfed  legacies,  and,  fubfcquent 
to  this,  devifes  to  Ann,  and  to  her  e::ecutors  and  adminfrators 
50/.  fo  that  in  cafe  of  her  death  before  the  teftatrix,  other  per- 
iv  ns  are  named  to  take  (2),  which  dillinguilhes  it  from  the  cafe 
1  put  before  ;  and  in  Darrell  verfus  Molefivorth,  the  court  laid 

(l)  Fide  Elliot  V.  Du'venport,  l  P.  W.        (2)  Bridge  v.  Jbboi,  3  Bio.  Cha,  Rrp, 

86.  224, 

L  1  3  a  ilrefs 
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Sibley  V,     a  ftrefs  upon  the  words  was  payable y  which  is  very  much  the  fam' 
with  the  prefent,  become  due  or  payable. 

And  upon  the  authority  of  this  cafe.  Lord  Hardwicke  decree 
the  legacy  to  the  hufband  ( i  )# 

(i)  Reg.  Lib.  B.  1747.  fol.  172. 

Cafe  219,  Nicholls  \Qrf us  Leefofjf  Qclober  zZy  1747, 

"Where  an  an-  ^  By  his  Will  glves  an  annuity  of  fifty  pounds  each,  to  hii 
Trdajlon  for  '°  '  brother  and  fifter-in-law,  for  their  refpedlive  lives,  ou 
life,  and  it  has  of  his  two  fliarcs  in  the  New-river  Company,  and  charge 
been  paid  for  any  thefc  fliares,  and  the  rents  and  profits,  with  the  payment  o" 

length  of  years      ,  ^   ^  *^  ^ 

without  any  de-?  ^ 
dudlion  for  ihe  I 
land  tax,  it  vviJl  be  prefumed  to  have  beea  fo  paid  by  mutual  confcnt,  and,  the  prayer  is  not  inthled  tf 
relieved. 


t  574  ]       The  bill  is  brought  by  the  hufband  of  the  fifter,  for  the  ar- 
rears and  growing  payments  of  the  annuity  of ffty pounds.  \ 

It  has  been  conltantly  paid  from  1728  to  the  15th  of  Maf^ 
1744,  without  any  deductions,  but  the  defendant  infills  now  % 
is  liable  to  a  proportion  of  the  land  tax,  and  that  he  will  not  paj 
the  growing  annuity  unlefs  the  plaintiff  will  account  backward^ 
by  allowing  for  the  fixteen  years  paft  the  land  tax,  and  take  thil 
in  part  payment  of  the  annuity. 

The  plaintitT's  counfel  faid,  there  was  no  ground  to  go  am 
further  back  at  law  than  the  ftatute  of  limitations,  but  tha 
this  court  wil  not  go  back  fo  far,  and  is  exa£lly  within  the  rul< 
laid  down  in  AJlonvtxi\xs  Oriel  College,  \ 

Here  it  is  the  cafe  of  a  particular  perfon,  who  has  nothin|  o( 
elfe  for  maintenance,  and  muft  ftarve  if  fhe  is  to  refund. 

Mr.  Attorney  General  for  the  defendant.  n 

Perfons  are  intitled  to  be  relieved  againft  a  miflake  Iq  law  an^ 
equity,  as  well  as  a  miftake  in  fa6l.  gi 

It  is  not  faid  to  be  given  for  maintenance,  nor  could  ther  tli 
be  any  natural  affe(Slion  between  the  teftator  and  the  annuitant?  in 
therefore  are  mere  volunteers,  n®r  is  it  charged  by  the  bill  tha  fo 
they  want  it  for  maintenance.  re; 

In  JJion  verfus  Oriel  Colle^ey  a  tenant  had  for  feveral  year 
paid  the  rent  to  the  college,  without  retaining  the  land  tax,  an 
brought  his  bill  to  be  relieved  againft  this  payment  as  beinj  ]i" 
founded  on  a  miftake,  and  it  was  infifted  that  he  was  not  liablj  " 
to  the  land  tax.  " 

There  the  court  would  not  relieve,  bccaufe,  by  fuch  an  allo'W  ; 
anoe,  the  college  would  have  injured  their  fuoceflbrs. 

Lord  Chancellor, 

There  is  no  juft  ground  to  decree  back  an  account  of  thefe  \ 
rears,  or  a  refunding,  and  it  would  be  of  mifchievous  conf<  k 
quence  to  do  it. 

It  is  not  faid  by  the  will,  for  her  maintenance;  but  where 
teilutpr  gives  fo  fjnall  au  annuity  to  a  rehition  for  life,  the  thin 

fpeali  b'ij 
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fpeaks  itfelf  that  it  was  given  for  maintenance,  or  to  improve  her  NicHotts  v. 
way  or  living. 

Stri£lly  it  is  fubje6t  to  the  land  tax,  though  the  party  giving 
does  not  imagine  fo  at  the  time. 

There  was  no  impofition  or  fraud  of  the  plaintiff  on  the  de- 
fendant ;  if  it  is  a  miftake,  it  is  equally  fo  on  both  fides. 

In  the  cafe  of  Oriel  College^  the  court  mentioned  its  being  a 
fluctuating  body,  which,  to  be  fure,  ftrengthens  it ;  but  they 
went  in  general  upon  this,  that  where  it  was  a  payment  of  long 
(landing,  and  there  was  no  fraud,  the  party  receiving  is  fuppofed 
to  have  fpent  it  in  his  maintenance,  and  therefore  it  would  be  ve- 
ry hard  to  make  him  refund  what  is  no  longer  forth-coming. 

In  the  cafe  of  Brazen-mfe  college^  they  were  plaintiffs,  and  yet 
the  court  made  the  fame  decree  as  in  Oriel  college,  and  did  not 
oblige  them  to  refund  the  money  they  had  received  of  the  tenant 
beyond  the  taxes. 

If  this  annuity  had  been  charged  on  lands  by  way  of  rent- 
charge,  and  there  had  been  a  liberty  of  entering  and  diftraining 
for  the  arrears,  it  would  not  have  been  fo  ftrong  a  cafe,  but  here 
the  plaintiff  could  have  no  other  remedy  than  bringing  a  bill  in 
this  court ;  for  how  could  flie  have  come  at  it  by  diftrefs,  for  (lie 
could  not  have  diftraincd  upon  the  water,  nor  the  company's 
goods,  as  fhe  had  no  right  of  entry,  and  therefore  was  under  a 
neceffity  of  coming  here. 

I  go  upon  the  reafon  of  other  cafes,  and  on  this  general  rule, 
that  where  the  annuity  is  given  to  a  relation  for  life,  whether  it  is 
expreffed  for  maintenance  or  not,  if  it  has  been  paid  for  any 
length  of  years,  and  no  deduction  has  been  made  on  account  of 
the  land  tax,  nor  was  it  owing  to  any  fraud  or  impofition  on  the 
receiver,  I  will  prefume  it  has  been  fo  paid  by  the  mutual  confent 
of  both  fides,  and  if  there  fhould  arife  any  quarrel  between  the 
payer  ^nd  receiver  afterwards,  the  payer  is  not  intitled  to  be 
relieved. 

Lord  Hardiviche  decreed  ( i )  the  plaintiff  to  be  intitled  to  the 
growing  payment  of  her  annuity,  fubje6l:  to  the  land  tax,  for 
the  future  (2),  but  declared  that  the  defendant  was  not  intitled 
in  this  court  to  have  any  dedu£lIon  in  refpeft  to  the  land  tax, 
for  any  time  precedent  to  the  time  during  which  the  prefent  ar- 
rears have  incurred  ( 3 ) . 

1)      That  the  mafter  In  taking  the  (2)  rids  Hodgivorth  x.  Cracky ^  ante 

account  of  the  arrears  of  the  annuiry  2  i?ol.  376.  note  i. 

**  from  1744  fhouM  make  an  allowance  (3)  Reg,  Lib.  B.  1747.  fol.  102. 
of  the  land  tax  from  that  time^^* 
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Cafe  2  20.  The  Attorney  Ge 


ral  vcrfus  Parhr,  Price  anct  Doughty^  Michael^ 
mas  Term,  1747. 


Lord  Chancellor, 
S.  C.  T  Vef,  A3.  r-T^  H  ERE  are  feveral  parts  of  relief  prayed  by  this  inform 
mation  5  firfl,  to  fct  afide  the  eledion  of  Mr.  Doughty  to 
p.  to    the  curacy  of  Clerlenwell  \  and  fecondly,  to  eftablifn  the  right 
v.y.  iijhtofciec-  of  el^CiIon  J  in  order  to  this  feveral  queftions  have  been  made 

ticiitoacuracy,  ,  , 

and  no:  examm-  '^ar. 
ed  ifitOy  or  prov- 
ed, the  courc  would  not  ra-ike  any  decree,  but  difmifled  the  information  with  coft$. 

The  fir?L  w?s,  As  to  the  ele£lion  of  Mr.  Doughty^  and  the  af- 
fembly  in  ore'  .r  to  it,  and  a  piece  of  unfairnefs  was  objefted 
in  not  countermanr^ing  the  notice  of  ele^lion  given  in  February, 

The  fec*;iKl  queftion  was,  As  to  the  light  of  eleclion. 

The  third  queftion  was,  If  Mr.  Doughty  was  elected  according 
to  that  right. 

As  to  the  firfl;  I  think  the  notice  in  February  was  a  fair  and  le- 
gal oi>e;  and  as  to.  the  countermavsd,  that  it  being  only  on  the 
Sunday^  the  very  day  before  the  election,  I  am  of  opinion  they 
did  right  to  refafe  it,  and  therefore  this  may  be  laid  out  of  the 
cafe,  which  brings  it  to  the  merits  out  of  which  all  the  reft  mud 
arife. 

Firfl;,  In  whom  the  right  of  ele£lion  is,  and  what  are  the  qua- 
Jifications  of  the  ele£lors  ;  and  this  tends  to  the  general  point  of 
eftablifliing  the  right,  by  a  decree  of  this  court,  and  alfo  to  the 
queftion  in  regard  to  Mr.  Doughty. 
k  A»nd  as  to  the  firft,  it  will  depend  upon  the  words  of  the  deed 

of  truft,  executed  by  Mr.  Drake  in  1656,  and  alfo  upon  the 
ufage  in  this  parifti  explanatory  of  the  deed,  and  putting  a  ge- 
neral conftru6lion  ,Upon  it. 

It  appears  to  have  been  a  rectory  impropriate^  of  the  monaftery 
of  Clerkeniuelly  and  that  there  was  a  perpetual  curacy  arifing  out 
of  it  of  four  pounds  a  year  to  the  curate  *,  whether  this  was 
an  ancient  penfion,  or  created  by  King  Henry  the  Eighth,  after 
the  diflblution  of  monafteries,  which  was  very  frequently  done, 
does  not  appear. 

It  was  given  by  Mr-  Drake  for  the  ufe  of  the  parifhioners 
.   ,  and  Inhabitants  for  ever,  and  nothing  is  faid  of  the  curacy, 

but  to  be  fure  is  confcqucnt  to  the  truft  of  the  reciory  impro- 
priate. 

When  the  gnn-  As  in  one  cafe  the  monaftery  v/ere  perpetual  reCtofs,  and  the 
tor  oi- a  rc6ljry    cfj-^ntor  in  the  other  after  the  diflblution,  when  this  is  granted  to 

KTnpropnate  .m       i       i  i  •       •        i  r     i       i   ^      i  i 

orjjjinaiiy  in  a  tne  panih,  they  have  the  nommation,  becauie  ti^ey  have  the  be- 
mojiaftcry,  gives  neficial  intereft,  and  the  truftecs  muft  prefent  purfuant  to  their 
iL^h^S^  .nominauon. 

nomination,  and 

the  truft-cs  mull  prefent  purfiant  to 

Juft 
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Juft  as  if  it  had  been  a  grant  of  an  advowfon  of  a  prefenta-  ArTouNT.Y 
tive  living,  the  pariOi  would  have  the  right  o;  nomination  to  the  ^^^^^^^7* 
truftees,  and  they  muft  have  prefcnted  fucli  perfon  fo  nomi- 
nated. 

Parifljioner  is  a  very  large  word,  takes  in,  not  only  inhahi-  The  word 
ants  of  the  parifh,  bat  perfons  who  are  occupiers  of  lands,  that  rip\or.cri2.v.t%\% 
pay  the  feveral  rates  and  duties,  though  they  are  not  refiant,  nor  bba°fs\VthT' 
do  contribute  to  the  ornaments  of  the  church,  pari  ill,  but  occu- 

piers of  lands 
that  pay  rates  and  dudes* 

Inhabitants  is  ftill  a  larger  v/orch  takes  in  houfekeepers,  though  The  word  \nhi^ 
not  rated  to  ihe  poor,  takes  in  alfo  perfons  v/ho  are  not  houfe-  ^.-r^wrstaicesin 
keepers  j  as  for  inftance,  faeh  who  have  gained  a  letLiement,  ^ho'^rorra-eJ 
and  by  that  means  become  inhabitants.  and  alfo  fuck 

who  have  gainei 

afettleir.ent,  and  fo  become  inhabitants,  tho'  not  houfekeeper-*. 

Some  fort  of  limitation  is  allowed  bv  both  fides  to  have  been  ^''^^^  refpcftto 

,  r  11-1        1-  r     :  •  '  1  •        (  ancient  grants 

put  by  uiage  on  the  liberahty  or  this  grant,  and  m' tne  con-  and  deeds,  there 
flrudlion  of  ancient  grants  and  deeds,  there  is  no  better  Vs/ay  of  is  no  better  way 
con/huin<j  them  than  by  ufa-ye,  and  contemporanca  e>:f)of}uo  is  the  of  conftrumg 

,  «>  ;£3'  r  ^  J  them  chan  by 

belt  way  to  go  by,  ^     ^  ^      ufage,  and  r<:«- 

It  has  been  infifted  by  the  relators,  that  It  is  confined  to  In-  tanporavca  txpo- 
habitants  paying  f cot  and  ht^  or  to  perfons  paying  to  church  ^'^d  ^^[^J^^^^^^^^^^^ 
poor,  and  by  the  defendants,  that  it  extends  to  all  houfekeepers 
in  general. 

If  it  had  flood  without  any  kind  of  reftridion  at  all,  I  cannot 
fay  the  limitation  of  the  relators  would  have  been  an  unreafon- 
able  one,  and  I  was  of  that  opinion  in  the  cafe  before  me  of  the 
Attorney  General  verfus  Davy^  after  Trinity  term  1741.  2  2~r, 
Jtk,  213.  It  arofe  in  Devonpire^  and  there  I  thought  the  in- 
habitants ought  to  be  redrained  to  perfons  paying  fcot  and  lot^ 
that  was  a  grant  under  a  charter  of  the  crown  in  Edivard  the 
Sixth's  time,  ■ 

But  if  there  is  an  evidence  of  houfekeepers  conftantly  voting 
in  this  parilh,  it  ought  to  prevail. 

Confider  too  the  time  of  the  grant;  the  independent  congrcga-    [  57S  ] 
tional  fchemc  prevailed  then,  and  tlierefore  it  muft  be  fuppofed  In  a  matter  that 
the  donor  had  an  intention  to  make  the  right  of  eledlion  as  li-  tra'dition"the 
beral  as  pofTible,  and  all  houfekeepers  who  were  not  rated,  as  evi  dence  of  an- 
well  as  rated,  have  voted  in  former  elecSlions.  T'^-d^-* 

It,  was  proved  alfo  at  the  election,  that  all  the  four  candi-  tedr^^" 
dates  figned  a  paper,  in  which  was  the  following  agreem.ent, 
that  the  poll  fhould  begin  that  dav,  and  all  houfekeepers  (hall 
poll. 

It  is  very  extraordinary  they  fhould  agree,  if  they  did  not 
think  it  to  be  right. 

It  is  exprefsiy  fworn  that  this  paper  was  read  publickly  to  the 
alTembly, '  and  univerfaily  agreed  to  in  the  vciLry  before  the  poll 


began. 


Can 
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gIne^^^^        Can  there  be  a  Wronger  evidence  of  what  was  the  right  in 
Parkxe/*    ^^^^  parifh,  than  fuch  an  unanimous  acquiefcence  previous  to 
the  eledlion  i 

In  all  thefe  cafes  evidence  of  ancient  perfons  Is  conftantly 
admitted  as  proper  evidence,  becaufe  this  muft  depend  a  good 
deal  upon  tradition. 

Then  how  is  it  poflible  for  me  to  decree  it  to  be  only  in  houfe- 
keepers  paying  fcot  and  ht-^  it  would  be  putting  an  arbitrary  con- 
ftru£lion  of  the  court,  which  I  am  not  empowered  tp  do. 

Mr,  Attorney  General  fays,  fele£l:  veftries  in  this  parifh,  and 
only  houfekeepers  paying  church  and  poor,  have  a  right  to  be  pre- 
fent  and  vote  there ;  but  in  the  interrogatories,  no  queftions  arc 
allved,  what  is  the  right  of  ele6lion,  and  is  not  at  all  to  be  govern- 
ed by  what  is  the  right  of  veflry  in  this  parifh,  for  a  perfon  may 
grant  in  fuch  a  manner  to  a  parifh  as  not  to  be  aiFeded  at  all  by 
the  veftry. 

The  Jeleci  vejiry  has  been  fet  afide  here  for  30  years,  and  laid 
open  ever  fmce  j  but  fuppofe  there  was  a  felecf  vejlry  at  the 
time  of  the  grant  de  faBo^  yet  it  is  not  in  any  refpe6l  to  be  go- 
verned by  it,  but  upon  the  foot  and  words  of  the  truft. 

Next,  as  to  the  eledion  of  Mr.  Doughty^  if  according  to  the 
right,  there  is  no  doubt  of  it  j  but  fuppofe  it  was  not  according 
to  the  right  of  election,  Mr.  Doughty  on  the  poll  had  a  majo- 
rity of  286,  and  on  the  fcrutiny  they  have  gone  into  no  proof  as 
to  the  merits  of  the  election,  or  how  the  majority  flood  upon 
the  right  of  the  election:  and  therefore  if  it  had  been  in  the 
houfekeepers  paying  church  and  poor,  I  could  riot  fet  afide  the 
eletlion,  as  they  have  not  gone  into  the  proof  upon  the  merits, 
nor  turn  Mr.  Doughty  out  as  he  is  in  pofleffion, 
I  il9  1       Next,  as  to  ellablifhing  it  for  the]  future  in  fuch  limited 
houfekeepers,  there  is  no  ground  for  that,  there  is  no  general 
allegation  what  is  the  right  of  eleftion,  but  is  only  incidental  in 
Mr.  Doughty  s  particular  election,  nor  is  there  fo  much  as  an 
interrogatory  framed  for  this  purpofe. 
Lord  HaMcke       Therefore  I  cannot  make  a  decree  to  eflablifh  the  right  of 
gave  generaUi-  elciSlion,  whlcli  has  uot  bccu  examined  to,  nor  alledged  nor 
reaions  to  the    pj-Qvea  ;  but  If  I  could  go  fo  far  as  to  make  fome  fort  of  decree, 

regiftcr  to  frame  ^     ,      '        ^^  -J"         r     1         •  1         i  -  1 

an  order,  to  pre-  ought  I  to  dircct  an  ifluc  to  fcttlc  a  right  which  may  not  come 

vent  applications  in  queflion  again  in  40  years,  for  Mr.  Doughty  may  continue 

withdrav"thr  curate  fo  long  ?  this  would  be  abfurd. 
plaintiff's  rcpli-      The  whole  information  was  difmiffed  with  cofls. 
cation  witli  a  Michaelmas  term  1747,  Lord  Chancellor  mentioned  the 

the  cSfe^on°biii  ^^^f/^'      ^^^^^^  vcrfus  Reynell^  and  gave  dirediions  to  the  regifter 

and  anfwcr only,  to  frame  a  general  order,  whleh  might  for  the  future  prevent 

mcin^/  ^^tbe  «^Pplications  to  the  court  to  withdraw  the  plaintiff's  repHca- 

riiidUifiLrcd  tion,  in  order  to  fet  down  the  caufe  on  bill  and  anfwer  only, 

vith  colls  ac-  and  by  that  means  get  the  bill  difmiffed  with  cofls,  according 
-ourfe  o^th- the  courfe  of  the  court,  whereas  otherwife  he  mufl  have  paid 
^  urt  cjily.  -•  .  '^tUe.  4ef<^r^dani;  his  full  colls.    But  his  Lordfhip  would  not  make 

^.^...  a^jy  p.r4.jj:  tjifi^^  affect  this  particular  caulc  at  the  hearing. 
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Newman  verfus  AuUngy  November  9,  1747.  Cafe  221. 

A Bill  was  brought  for  the  arrears  of  an  annuity  of  30/.  a  a  bill  for  the 
year  given  to  the  plaintiff  and  her  late  hufband  ( 1 )  during  arrears  of  an 
their  joint  lives,  and  to  the  furvivor,  and  fecured  by  a  bond  in  annuity  of  30/. 

,  ,        r  /  '  lecured  by  bonl 

the  penalty  of  500  /.  in  the  penalty 

of  500  /.  an 

account  decreed  of  the  arrears  due  fince  the  year  1741,  and  intereA;  at  4  f>er  cent*  to  be  computed  at  tlic 
end  of  each  half  year. 

The  defendant  was  devifee  of  the  real  and  perfonal  eftate  of 
the  donor  (2). 

Lord  Chatitellor  decreed  an  account  of  the  arrears  agalnft  the  As  this 
defendant,  .which  were  due  ever  fnice  the  year  1741,  and  in- S'^enbywayof 
tereit-at^our  per  cent,  to  be  computed  at  the  end  of  each  half  and'Tbo^d  toVc. 
year  (3),  and  faid,  as  this  was  given  by  way  of  maintenance,  cure  the  pay- 
and  a  bond  with  a  penalty  for  fecuring  the  payment,  the  plain-  Sa"ucielf 
tifF  was  clearly  intitled  to  intereft  upon  the  arrears,  for  the  tuied\o intereS^ 
court  *  have  gone  further  where  an  annuity  has  been  given  for  for  tlie  court 
maintenance    and  decreed  intereft,  though  it  is  only  a  bare  fhe7iran\n-^' 
fimple  grant  of  an  annuity  without  any  power  of  entering,  if  nuity  given  for 
charged  upon  real  eftate,  and  in  arrear,  or  if  fecured  upon  a  niaintenance, 
penalty  to  enforce  the  payment  out  of  perfonal  eftate,  tertftrchough  u 

was  only  a  bare 

fimple  grant  of  an  annuity,  without  any  power  of  entering,  if  in  arrear, 

[  •580  3 

(1)  By  her  late  father  during  the  lives  v.  Earnky,  2  P.  U^,  165,  Fttren  v. 
of  her  faid  father  and  mother,  and  the  Ferreriy  Ca.  temp.  Talb,  2,  The  Draptrs* 
Jife  of  the  furvivcr,  and  he  fecured  it  by  Company  v.  Davis^  ante  2  vol.  211.  Ro- 
bond.  bin/on  v.  Cummingy  ihij^  41 1.  -Monisy, 

(2)  Which  were  charged  with  the  Dillinghum^  2  VeJ\  170.  Anon,  2  Vef, 
payment  of  his  debts.  661.    Tdv  v.  Earl  of  IVinttrtcn^  3  Bro, 

(3)  ^-  *747'       4^'   ^'^^^  ^^P'  4^9-         j*^"-  45    S.  C. 
Litton  V.  Litton i  1  P,  J'K  543.  Batten 


Sibthorp  verfus  Moxom,  November  lo,  1747.  Cafe  222. 

S.  C.  I  Vef.  49. 

THE  queftion  in  this  cafe  was,  whether  a  legacy  flioulJ  The  piuniifF's 
be  deemed  to  be  lapfed,  and  (Ink  into  the  inheritance  for  g^^dmacher 
11  r  1     A    '  ~         '         r  ^  lays  liy  hcr  wil 

the  benefit  of  the  hen-,  or  go  to  the  repreientative  of  the  legatee,    i  iii<.;-wiijrorsive 

my  fjn-in-laMT 

Richard  Chilling'worth  a  debt  of  500/.  due  to  me  up«n  bond,  and  dcfire  my  executor  'o-deliver  the  fame 
to  be  cancelled.    Tlie  legatee  died  in  the  life-time  of  the  t^fturrix.    The pL-'intiJf,  his  reprefe;t(au-vt, 
9Ugbt  to  have  the  benejit  of  this  dijcharge  of  the  dchty  and  the  court  ordered  the  bond  to  be  dzavered  up  to 
sfineelled. 

The  teftatrix,  the  grandmother  of  the  plaintiff,  devifed  in  the  . 
following  words  :  I  likeivife  forgive  my  fon -in-law  Richard  ChiU 
Hngworth  a  debt  of  500  /.  due  to  me  upon  bond,  and  all  intereit 
that  (liall  be  due  for  the  fame  at  my  dcceafe,  and  denre  my  ex- 
ec uior 
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CASES  Argued  and  Determined 


SisTHORF  V.  ecutor  to  deliver  up  the  bond  to  be  cancelled,  and  made  her  foa 
MoxcM,      y,/;;^.  Pe-rr);  fole  executor. 

The  legatee  died  in  the  life-time  of  the  teftatrix. 

Mr.  Attorney  General  for  the  plaintiiT  argued,  that  this  was 
an  extinguifhment  of  the  debt,  and  fhould  enure  to  the  benefit 
of  the  reprefentatives  of  that  perfon  whofe  debt  it  was,  and  dif- 
tinguiflied  upon  the  force  of  the  words,  /  give^  or  I  forgive  ;  a 
difference  that  was  taken  in  the  cafe  of  Elliot  veTius  Davenport^ 
reported  in  2  Fern,  52*.  and  alfo  in  i  P.  PFms,  83. 

The  reafon,  he  faid,  of  the  word  likeivife  being  introduced  in 
this  claufe  was,  becaufe  (lie  had  before  given  10/.  a-pieceto  the 
legaiees  for  mourning. 

Mr.  Browriy  counfel  of  the  other  fide,  faid,  the  true  queflion 
is,  if  this  devife  be  of  a  legatory  nature,  or  to  operate  by  way 
of  extinguifhment. 

It  does  not  certainly  amount  to  a  releafe  of  the  debt,  becaufc 
it  does  not  take  place  till  the  death  of  the  teftatrix. 

A  will  cannot  releafe  a  debt,  i  Verdr,  ^9'  i  Sid.  421,  the 
legatee  alfo  muft  be  in  -Jfe  capable  of  taking  at  the  death  of  the 
teftatrix. 

The  legatee  pointed  out  in  the  prefent  c^fe  is  Richard  ChiU 
Ivigivorthy  not  his  executor  or  adniiniftrator  ;  it  was  a  perfonal 
f  581  ]  bounty  to  him,  and  coupled  with  the  pecuniary  legacy  of  ten 
pounds,  fhe  had  given  him  before. 

Mr.  IVilhraham^  counfel  of  the  fame  fide, "  argued,  that  as  to 
the  words  directing  the  bond  to  be  delivered  up  to  be  cancelled, 
they  ftop  too  fhort,  they  fhould  have  gone  fo  far  as  to  fay  it 
ihould  be  delivered  up  to  the  legatee,  his  executors  or  admi- 
niftrators ;  that  would,  he  agreed,  have  been  fufhcient. 

Lord  Chancellor, 

I  am  of  opinion  the  plaintiff  ought  to  have  the  benefit  of  this 
difcharge  of  the  debt,  and  that  the  bond  (hould  be  delivered  up 
to  be  cancelled. 

The  teftatrix  had  in  contemplation,  fome  benefit  to  all  the 
branches  of  her  family  ;  the  daughter  of  Richard  ChillingwortFs, 
wife  is  the  perfon  who  now  applies  for  this  benefit,  and  it  would 
be  hard  to  fay  that  becaufe  the  fon-in-law  died  in  the  teftatrix's 
life-time,  that  the  grandaughter,  who  was  of  the  teftatrix's 
blood,  fhould  lofe  it. 

To  be  fure  where  a  teftator  gives  a  debt,  or  forgives  a  debt,  it 
tTr^fb'rgiTcs  a^'  '^^  ^  teftamcutary  zdi,  and  will  not  be  good  againft  creditors, 
debt,  it  will  not  but  againft  an  executor  it  may. 

h^.  good  againft 

creaiturs,  but  againft  an  executor  It  may. 

Tenh^'^'^ht^^**  And  though  this  cannot  operate  as  a  releafe  at  law.,  yet  equity 
the  bond" hi ^'^^^  ^^^^7  ^-  ^''^^^  length,  - and  if  an  a£lion  had  been  brought  on 
court  would  have  the  bond,  this  court  would  have  granted  an  injunction,  or  an 
^u^a^n^"'*^'  application  might  be  made  to  this  court ;  if  fo,  what 

'  *^"*         operation  will  it  have  in  the  prefent  queftion. 

In 
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In  the  cafe  of  Elliott  \exC\xs  Davenport;'^  h^iA  it  been  faid,  /  ^• 
for^jve  mv  fon  fuch  a  debt,  and  the  bond  had  been  ordered  to  be 
delivered'up  by  the  executor  to  be  cancelled,  it  had  been  held  a 
difcharge  ( i ). 

There  is  nothing  perfonal  in  the  prefent  cafe  in  the  diredllon 
that  the  bond  ihould  be  delivered  up  to  be  cancelled. 

But  it  is  objedled,  tliis  is  not  an  independent  claufe,  but 
ancillary. 

The  quellion  then  is,  what  conftrudlion  the  court  fliould  put     [  5^^  3 
upon  it. 

I  think  the  teflatrix  intended  in  all  events  the  bonds  fhould  be 
delivered  up  to  be  cancelled  ;  if  this  was  her  intention,  the  cafe 
is  clear,  and  would  operate  moft  for  the  benefit  of  her  family. 

In  Elliott  and  Davenport  the  words  are  not  penned  as  forgive' 
nefs  or  remijfion,  there  was  no  intention  to  releafe  the  recogni- 
fance  till  Sir  William  Elliott  paid  150/.  thereout;  but  here  is  a 
clear  intention  to  releafe  the  debt ;  there  it  was  to  be  delivered 
up  to  Sir  William  Elliott',  here  in  general  to  be  cancelled. 

There  the  right  of  a£lion  fubfifted,  which  was  the  reafon  of 
that  opinion  ;  here  it  would  be  too  nice  to  make  fuch  a  dilHnc- 
tlon,  and  would  narrow  the  bounty  too  much,  intended  by  the 
teftatrix  to  her  family  and  therefore  I  decree  the  bond  to  be 
delivered  up  to  the  plaintiff  to  be  caneeiied,  but  without  cofts. 

N,  B,  It  was  agreed  by  all,  that  a  will,  defigning  to  prevent  Awlil  topreyent 
the  lapfe  of  a  legacy  by  the  death  of  the  legatee  in  the  life  of  the  ^^tll^^^"^^^ y^^' 
teftator,  ought  to  be  fpeciaiiy  penned  (2).  fpedai\ypennei. 

*  J.  devifes  to  B.  400/.  which  he  owed  her,  provided  that  thereout  he  paid  feveral 
fums  to  his  wife  and  cliildren,  and  the  reft  fhe  freely  gave  to  him,  and  direfts  her  exe- 
cutor to  deliver  up  the  fecurity,  and  not  to  claim  any  part  of  the  debt,  but  to  give  fuch 
releafe  as  B.  his  executors,  &c.  fhould  require.  B,  dies  in  the  life-rime  of  the  teft?.- 
trix  J  the  Mafter  of  the  Rolls,  John  'Trenjorj  decreed  the  legacies  given  out  of  the 
400/.  to  be  paid,  and  the  refidue  of  the  debt  to  the  executor.  ELiott  vcrfus  Daven- 
port f  2  Vern.  521. 

(1)  P'ide  TcpUs  vT  Butler,     l   Ccx*s        (2)  Fide  Sibley  \\  Cook,  ante  ^-j 2, 
P.  W,  86.  note  2.  5  th  edit. 


Williams  YCX^m  Longfel/oiVy  EaJIer  Tenn  I /\6,  before  the  Mafl-er  Cafe  223. 
of  the  Rolls ^  William  Fcrtefcue,  Efq, 

Ti/rART  BvfJj,  a  defendant,  difclaimed  generally  as  to  all  if  a  defendant 
•^'^  the  matters  in  the  bill  ;  the  plaintiff  ought  not  to  have  re-  difciaims  genc- 
•plied  to  her  anfwer  ;  by  doing  fo,  and  ferving  her  with  a  frb-  pSntifft'^Ie* 
poena  to  rejoin,  {he  is  intitled  to  have  cofts  as^ainft  him  to  be  toheranfwer, 
taxed  for  the  vexation  ;  otherwife  where  the  difciaimer  is  to  ^^f.^^l^'Tf^^l 
part,  and  the  anfwer  is  as  to  another  part,  7oxt]lmy  Vl'\t 

intitled  to  have 
oofts  againfthini  for  the  vcxatioii. 


CASES  AtgvLcd  and  Detcrmmsd 


Cafe  224.  BulHrode  vcrfus  Bradleyy  Novemher  7,  1747. 

S.C.  poft.  59Z. 

In  decreesagaifiKl  T  ORD  Chancellor,  It  is  the  conftant  pra£tice  of  the 
a  b-^rF^*^^  °"  I  7  court  in  decrees  againft  a  mortgagee,  upon  a  bill  for  re« 
demptionro'r  (demotion,  or  againft  an  executor  to  account,  to  dire£l  it  with- 
againft  an  rxc-  out  future  words,  videlicety  to  account  for  what  they  have  re- 
^U^tS  courfr*  ^'^  might  have,  if  it  had  not  been  for  their  own  default ; 

ofthe  court  to  ^nd  yet  if  the  perfon  decreed  to  account  receive  any  thing  fub- 
direaitwith-  fequent  to  the  decree,  it  is  inquirable  before  the  Mafter,  and 
tTordsril^d  yet       defendants  in  each  cafe  muft  bring  fuch  fums  fo  received  to 

if  the  perfon  de-  aCCOUnt. 
creed  to  account 

receive  any  thing  fubfequcnt  to  the  decree,  it  ia  in(iuiratilc  before  the  Mafter,  and  they  mull  bring  fucla 
iums  to  account. 


Cafe  225.  J'^ardirig  verfus  Cox,  November  21,  2747. 

[583] 

A  piaintiffby  a  'TTl  H  E  caufe  being  in  Lgrd  Chancellor's  paper  for  hearing,  the 
faiie  fuggcftion,  plaintiff  petitioned  the  Mafter  of  the  Rolls,  that  he  might 

\t*\jj-utwiy^'^^  be  at  liberty  to  amend  his  bill,  by  adding  a  prayer,  upon  a  fug- 
when  it  was  ia  geftion  that  the  caufe  luas  at  ijfue  only,  and  that  the  prayer  was  in 
the  Chancellor's  ^.j^^  original  bill,  but  omitted  by  neelig[ence  in  the  amended,  and 

paper  for  hear-    .  ^,1  i-i  ;oo  j 

ing,  obtained  an  It  was  ordered  accordmgly. 

order  at  the  The  defendant  moved,  at  the  opening  of  this  caufe  to  dif- 

^°amen*d  his^'^'^  charge  this  order,  as  being  obtained  upon  a  wrong  fuggeftion, 

bill }  the  Older        LoRD  CHANCELLOR, 

difcharged,  and  J  can  take  no  notice  of  the  original  bill,  for  though  it  be  ftill 
Sh^^xt^terlbj^^  "P^"        ^^^>  properly  before  the  court,  and  there- 

on paying  the  fore  the  Order  muft  be  difcharged,  as  being  irregularly  obtained, 
cofta  of  tiie  day,  ^j^j^  twenty  ftiil^'ngs  cofts;  and  his  Lordfhip  put  oft'  the  caufe 

that  the  plaintiff    .„  .  ^  •  /i       f  .1      j  i 

may  have  an  t^ll  "^xt  term,  that,  upon  p.iymg  the  cofts  of  the  day,  the 
opportunity  of    plaintifi"  might  have  an  opportunity  of  amending  his  bill. 

amending  hit 
.bill. 

Cafe  %x6.        Leigh  and  others  verfus  Barry  and  others ^  December  4,  I7*<7» 

Iftrufteeswiii  'T^HE  plaintiffs  are  creditors  of  one  James  Randal,  and  had 
kind  themfeives  X  effects  of  his  in  their  hands  ;  he  becomes  a  bankrupt,  and 
thc'^aft^of  eadi  defendants  are  chofen  aflignees  under  his  commiiTion  j  fe- 
ctheras  they  vcral  difputcs  arifmg  between  the  defendants  and  the  plaintiffs 
Jbate  done  here,  jn  relation  to  Jamcs  Randal,  and  fuits  depending  on  that  ac- 
^^trcXvr^^  count,  they  came  to  an  agreement,  that  the  plaintiffs  fliall  re- 
them,  efpociaiiy  tain  as  much  from  the  produce  of  the  effects  of  James  Randal 
intht;cjicof  their  hands,  as  will  anfwer  them  a  compofjtion  of  two  fhil- 
4ebu,^lh  i>"gs  and  fix-pence  in  the  pound  for  their  debts,  and  fliall  ac* 
ira». '  count  for  the  overplus  to  Ute  defendants* 

A  dee$Si 
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A  deed  was  executed  for  this  purpofe  between  the  plaintiffs  Lfigmv. 
and  the  defendants,  in  which  the  plaintiffs  John  Gibforiy  JViUicm  Bakkit. 
Leigh ^  and  George  IVcJl garth ^  did  for  thernfelves  feverally,  and 
for  their  feveral  and  refpedive  heirs,  executors  and  adminidra- 
tors,  covenAnt  with  each  other,  and  the  heirs,  executors  and  ad- 
miniflrators  of  each  other,  that  the  above  agreement  fliall  be 
good  and  valid,  and  that  they  will  perform  the  fame  on  their 
refpedive  parts. 

And  afterwards  in  the  covenant  for  carrying  the  agreement    [  584  ] 
into  execution,  the  words  of  the  fecond  covenant  were,  They 
do,  and  each  of  them  doth  covenant,  promife  and  agree  with 
the  defendant  Thomas  Barry  and  Richard  Packer^  their  executorf* 
and  admin iftrators,  that  they  will  pay  the  overplus,  bfc,  (i). 

Jofeph  Gib  fori  ^  one  of  the  covenantors,  did  alone  receive  the 
money  for  the  fale  of  James  Randars  efleds,  and  the  others 
only  joined  in  the  receipt  to  the  purchafers. 

Gibjon  is  become  a  bankrupt,  and  no  payment  has  been  made 
to  the  defendants  the  aflignees. 

The  defendants,  the  aflignees  of  James  Randal^  brought  three 
feveral  actions  of  covenant  againfl  the  plaintiffs,  upon  which 
the  plaintiffs  brought  a  bill  here  for  an  injundlion,  which  m'ss 
granted  on  the  ufual  terms  of  giving  judgment  with  a  releafe  of 
errors. 

It  was  infifted  for  the  plaintiffs,  that  they  ought  not  to  make 
good  the  deficiency  occafioned  by  Jofeph  Gibfon^  bankruptcy,  as 
he  alone  received  in  the  whole  money  arifing  from  the  efl"e61:s  of 
James  Ratidaly  and  as  truftees  they  could  not  avoid  joining  with 
Jofeph  Gibfon  in  the  receipt. 

Lord  Chancellor, 

In  the  cafe  of  truftees  though  there  are  not  negative  words  in  Thoug}^  ^^^^^ 
a  deed,  that  they  Jhall  not  be  Liable  for  the  aFis  of  one  another^  yet  are  not  ne^'ative 
this  court  will  not  make  them  liable  for  more  than  each  has  re-  words  in  a  de?d, 

,  that  rrufteeifh  ill 

Ceived.  ^  be  liable  for 

one  another's  a^is,  yet  the  court  will  not  ntiake  them  fo  for  more  than  each  has  recei  ved. 

The  court  has  even  gone  further;  for  where  they  all  join  in  if  they  aiij)ia 
a  receipt  for  money,  it  will  make  that  truftee  liable  only  who     ^  receipt  tar 

.    ^  .     /•       1  11    1  1-      1        •  •     •      1  •        ^    y         money,  the  court 

received  it,  for  they  are  all  obliged  to  join  in  the  receipt    other-  win  make  that 
wife  as  to  the  executors,  for  there  is  no  necelEty  for  their  join-  truftee  ihhk- 
ing,  but  may  aft  feverally  if  they  think  fit  (2).  '^^A:^^^:^^ 

as  to  executors, 
becaufe  they  need  not  join. 

(1)  There  was  a  joint  ZTtd.  feparati  dell^  21  /^/«.  534.  ph  9.  Ex  parte  Bel- 
power  of  attorney  to  colled  the  effects.      chief ,  Amb.  219.   Read  v.  Trurl'ive,  Amh, 

(2)  As  to  this  dilHndion  between  the  417.  IVeftly  w  Clarke ^  1  Cox\  P.  IV. 
reccii>ts  of  tru/iees  and  of  executors ,  Vide  83.  note  24 1.  Sadie r  v.  Hobhs,  2  Bro. 
Pellows  V.Mitchell,  I  P.  /r/83.  Cburcb'U  Cha.  Rep.  114.  Viikbahs  v.  Gafcoyr.e^ 
v.  Hobfon,  ibid.  241.  Aplyn  v.  Breiver^  3  Bro.  Cha.  Rep.  73.  Seinfeld  v.  H^-ives^ 
Pre.  Cha,  173.    Altorney  General  v.  Ran  -    ibid.  90.    Kehle  v.  Thomjfon^  ibid.  1 12. 

But 
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Barry. 


C  585  3 


If  there  be  an 
R^reenient  to 
pay  the  com- 
pour  ded  futn  at 
9.  day  certain, 
and  the  pei  fon 
fails,  he  muft 
pay  the  whole 
«ebt  to  the  cre- 
ditor, for  this 
court  will  not 
rtlicve. 


But  if  the  truilees  will  bind  themfelves  to  be  liable  for  the  a£ts 
of  each  other,  the  court  will  not  relieve  them. 

In  the  prefent  cafe  they  are  not  bare  truftees,  but  interefted 
as  creditors  of  James  Randal. 

The  firil  is  a  feveral  covenant,  for  they  do  for  themfelves  fe- 
verally  covenant  with  t7\ch  other,  and  for  the  heirs,  executors 
and  adminiftrators  of  each  other. 

Afterwards  in  the  fpecial  covenant  for  carrying  the  agreem.ent 
into  execution,  it  is  plainly  joint  and  feveral,  for  it  is,  they 
do,  and  each  of  them  dcth,  covenant,  promife  and  agree  with 
Thomas  Barry  and  Richard  Decker^  their  executors,  tsfc.  that  they 
will  pay  the  overplus,  ££)V.  and  it  was  for  the  convenience  of. 
the  truil,  that  they  had  a  joint  and  feveral  power. 

Another  reafon  that  makes  them  each  liable  for  the  other  is, 
that  this  is  a  compohtion  of  debts,  and  if  good  at  law,  unlefs 
fraud  or  miftake  appears  in  the  cornpofnion,  there  is  no  initance 
of  this  court's  relieving  againft  it. 

The  deed,  bcfides,  recites  there  were  fuits  depending,  and  a 
demand  upon  the  plaintiffs,  on  account  of  James  F^afidall^  the 
bankrupt,  and  allows  them  to  retain  Vvdiat  they  had  in  their 
hands,  to  anfwer  them  a  compofition  x)f  two  (hillings  and  fix- 
pence  in  the  pound,  upon  entering  into  the  agreement  and  co- 
venants in  the  deed. 

This  court  has  bv-^en  fo  ftrift  in  regard  to  compofitions,  that 
if  there  be  an  agreement  to  pay  the  compounded  fum  at  a  day 
certain,  and  the  perfon  fails  of  paying  it  at  the  time,  they  will 
not  relieve  him,  but  lie  mull  pay  the  whole  debt  to  the  creditor. 

Lord  Chancellor  decreed  the  plaintiffs  fhould  be  charged 
jointly,  to  make  good  the  deficiency  of  Jofeph  Gibfon^  and  to  pay 
the  defendants  the  coils  at  law,  and  the  cofls  in  this  court,  fo 
far  as  it  relates  to  the  relief  fought  againft  the  joint  covenant 
contained  in  the  deed  of  the  27th  of  February  1741  (i). 


(i)  Reg.LiLB.  1747.  foL  103. 


Cafe  227.  Banks  verfus  DenJJjauu  and  others^  December  ^747' 


AQucftion  arofe  in  the  caufe,  whether  the  court  would  fup* 
ply  the  want  of  a  furrender  of  fome  part  of  copyhold  lands 
belonging  to  the  father,  in  favour  of  the  plaintiff,  a  younger 
child  ?  The  father,  who  was  the  teftator,  having  tv/o  copyhold 
eftates,  one  of  which  he  had  furrendered  to  the  ufe  of  his  will, 
and  the  other  he  had  not. 


A  tcftator  H^ys 
ir\  his  will,  I 
give  all  and 
every  my  free  - 
hold  and  copy- 
hold mefTu.iges 
to  y/.  and  B. 
(having  funen- 
dered  the  copy-  ■  . 

hold  part  thereof  to  the  ufe  of  this  my  will).  He  had  two  copyholds,  one  of  which  he  had  furrendered? 
the  other  not.  It  tcing  clearly  his  intetit'wn  that  both  Jh'uld  p:>jsy  ana  being  a  a'ei'tfe  to  a  ycuvger  rlVd  totally 
unprouidtj  Jor^  the  court  directed  t£e  htir  at  laiv  to  Jurrender  it  to  the  Jame  ujes  as  ivere  declared  hj  tbs 
tviU{i),  S.C.  iVeJ,  63. 


(i)  See  Haivkyns  v,  'Leigh,  ante  i  vol.  387,  and  notes. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


It  was  argued,  for  fupplying  the  want  of  the  furrender,  that  Banks  v. 
the  teftator's  intention  was  plain,  that  all  his  freehold  and  copy-  'nsham^ 
hold  eftates  fhould  be  fubje6i:  to  the.  trufts  of  his  will,  under 
^hich  the  younger  children  claimed ;  and  thac  the  younger 
child  being  otherwife  ilnprovided  for,  the  court  would  fupport 
the  intention  of  the  teftator  as  to  the  fund  for  anfwering  this, 
and  the  other  charges  created  by  the  will. 

On  the  other  fide  it  was  argued,  that  the  teftator's  having     p  585  ] 
furrendered  part,  and  thereby  (hewn  that  he  was  apprehenfive 
of  the  neceflity  of  furrendering  his  copyhold  eftates,  that  he 
intended  ftiould  be  fubje£l  to  his  will,  to  the  ufes  of  fuch  will, 
excluded  any  argument  from  intention  that  the  whole  ftiould 
pafs,  and  rather  favoured  an  argument  that  he  intended  no  more 
,     fhould  pafs  than  he  had  furrendered  ;  and  the  cafe  of  Barker 
i"    verfus  Barker^  before  Lord  Harchvicke^  was  cited,  where  part  of  # 
the  teftator's  eftate,  confifting  of  the  King  of  Bohemias  Head  on 
^urnham  Green^  being  copyhold,  and  the  greateft  part  thereof 
1    lying  in  a  manor  where  the  teftator  had  made  a  furrender  to  the 
I    ufe  of  his  will,  but  the  remainder  a  fmall  part  in  another  manor 
'  !  in  which  no  furrender  was,  yet  the  court  refufed  to  fupply  a 
.  !  furrender  in  that  cafe,  though  fo  apparently  inconvenient  and 
.   i  deftrudive  to  the  eftate. 

Lord  Chancellor, 
t       The  court  ought  to  fupply  the  want  of  a  furrender  in  the  pre- 
\    fent  cafe,  the  words  of  the  will  are  as  ftrong  as  can  poffibly  be  to 
i    fliew  the  teftator's  intention,  that  the  whole  fhould  pafs  ;  "  Alfo 
"  I  give  all  and  every  my  freehold  and  copyhold  meftuages  to  A. 
1       and  B,  (having  furrendered  the  copyhold  part  thereof  to  thcf 
^       ufe  of  this  my  will)"  which,  being  in  a  parenthefis,  is  but  in 
3    the  nature  of  a  recital,  and  as  fuch  confidered  only  as  a  mif- 
t    take,  and  not  defcriptive  of  what  the  teftator  intended  fhould 
pafs,  as  was  the  cafe  in  Barker  verfus  Barker^  December  15, 
^743  (i)>  which  I  very  unwillingly  determined  as  I  did,  the 
•  words  there  were  uuhich  copyhold  premiffh  I  have  furrendered ;  thefe  ■  •; 

^^ere  reftridlive  words,  and  bound  the  court  to  judge  on  what 
'Were  furrendered. 

Suppofe  the  teftator  had  in  his  will  faid,  whereas  I  have  fur- 
|Tendere<l  my  copyhold  to  the  ufe  of  my  will,  now  I  do, 
and  there  had  been  no  furrender,  it  would  have  been  fupp.Ued  in 
).  fayour  of  younger  children,  legatees,  or  of  creditors. 
Is      Befides,  in  the  prefent  cafe,  the  fubfequent  part  of  the  will 
;r  puts  the  matter  out  of  all  doubt  as  to  the  teftator's  intention,  if 
Id  that  was  not  fuflkiently  plain  before,  as  he  thought  it  was,  where 
,1,  the  teftator  goes  on,  but  my  will  is,  that  the  faid  copyhold  pare 
ihall  be  fubje6t  to  the  payment  of  400  /.  due  on  a  mortgage  of  ^ 
part  thereof,  now  this  muft  be  meant   the  whole  copyhold 
I  part  of  his  eftate,  becaufe  the  400/.  mortgage  wae  on  the  part 
of  the  copyhold  which  was  furrendered. 

ji  (0  Jnu%.  S.  C.    I        63.  1,21.  S.C.  cited. 

^     Vol.  IIL      ^  M  m  Upon 
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Banks  v.  Upon  the  whole  I  am  clear,  on  the  the  manifeft  intention  of  the 
Dekshaw.    teftator  exprefled  in  his  will,  that  the  furrender  fhould  be  {up- 

plied  ;  and  directed  the  heir  at  law,  who  was  alfo  the  cuftomary' 
t  5^7  1      heir,  to  furrender  the  fame  to  the  fame  ules  as  were  declared  by 

the  teftator's  will,  but  fuch  fufi  cnder  to  be  at  the  cofts  of  the 

plaintiff  ( i). 

(i)  Reg.  Lib.  B.  1747.  fol.  305. 


Cafe  228,  Fojler  verfus  rajfallj  December  17,  1747. 

To  a  bill  brought  T*^  HE  bill  prayed  that  the  defendant  Va[fall^  and  the  re-* 
againftthedefen-  J[  prcfentatives  of  the  other  executors  of  the  plaintiff's  fa- 
to^t^ account"'  ther,  may  account  to  the  plaintiff,  and  that  he  m.ay  be  paid  what 
he  pleads  a  fuit  fliall  appear  to  be  due,  and  that  he  may  be  quieted  in  the  pof-^ 
in  the  court  of  f^fl^Qj^  q{  xSxoiz  eftatcs  come  to  him  by  the  death  of  his  brother 

Chancery  at  Ja  -   sv  7 
Wfl/cfl,  te:©ught  JQhn» 

againft  him  by  '  _ 

the  plaintirl",  with. the  like  matter  of  complaint  relating  to  the  exeeutorfhip  :  neither  the  term,  nor  even 
the.  year  in  which  the  fuit  was  inllituted,  being  fet  nut  for  certaiuj  there  is  not  that  avernnent  which 
courts  of  law  and  equity  bolh  reauire  ia  pleas,  and  as  it  was  therefore  defedlive  in  forrr.v,  Lor^/  Hardzvkke 
evcr-rultd  the  ^ka. 

To  this  it  was  pleaded,  that  the  plaintiff  and  the  defendant 
are  natives  of  Jamaica^  where  both  their  eftates'  lie,  and  both 
of  them  being  refident  there,  the  plaintiff,  in  or  about  17455= 
brought  his  bill  in  the  court  of  chancery  there,  againft  the  de- 
fendant, as  one  of  the  executors  of  the  plaintiff''s  father,  and 
in  his  bill  fets  forth  the  like  matter  of  complaint  relating  to  the 
executoriliip,  and  guardianfliip,  and  the  defendant's  manage- 
ment and  conduft  of  the  eflate,  and  fees  up  the  like  claim  to 
the  eftate,  and  prays  the  like  account,  and  the  fame  relief,  as 
are  required  and  prayed  by  his  prefent  bill. 

To  which  bill  in  ^amaica^  this  defendant.  In  1  747,  put  in  his 
aiifwer,  with  the  account  relating  to  the  truft  eflate  annexed  ; , 
and  foon  after,  in  Au^ujl  17451  quitted  Jamaica,  for  the  recovery 
of  his  health,  and  left  his  attorney  there,  to  manage  this  fuit,  and 
his  other  affairs. 

Iffue  was  joined,  and  the  fame  caufe  is  ft.ill  depending, 
there* 

Tlie  defendant  refers  to  the  record  In  Jariw.ica^  as  he  has  no 
copy  of  the  proceedings  there  •,•  and  infiiis  by  his  plea,  that  as- 
all  the  matters  and  things  lie  there,  he  ought  not  to  be  fucd 
for  the  fame  m^itters  and  things  here,  all  tlie  vouchers  being  in 
Jamaica,  and  the  lav/s  and  cufloms  there  differ  in  many  re- 
fpeclis  from  thofe  in  this  kingdom  ;  and  the  defendant's  ellare' 
lying  altogether  m  -  Jamaica,  and  liable  to  be  fequcflered  for 
the  non-performance  of  any  order  and  decree  there,  and  being 
more  tlian  fuliicicnr  for  that  purpofe,  lie  therefore  pleads  tlie  bill 
and  anfwer,  and  proceedings  there,  to  the  difcovery  and  relief 
now  fought. 

,1  -  Mr. 


In  the  Time  of  Lord  Chancellor  Hardavicke.  58? 

Mr.  Wilbrahmn^  in  fupport  of  the  defendant's  plea,  cited  ^ostsr  v. 
Sparry' s  cafe  in  the  Exchequer ^  5  Co,  61.  there  Owen  brought  an  AssAtt. 
a£lion  on  the  cafe  againft  Sparry  of  trover,  of  a  certain  quan- 
tity of  cotton  yarn,  and  felling  it  to  perfons  unknown,  and 
converfion  to  his  own  ufe  j  the  defendant  pleaded,  that  the 
plaintiff  had  another  a£lion  on  the  cafe  depending  in  the 
King's  Bench  for  the  fame  trover,  and  converfion  of  the  fame 
goods,  and^  this  fult  is  profccuted  pending  the  other  :  and  it 
was  refolved  by  Sir  Roger  Manivood,  Chief  Baron,  and  the 
whole  Court  of  Exchequer,  that  the  bill  fhould  abate  ;  for,  by 
the  rule  of  law,  a  man  (hall  not  be  twice  vexed  for  one  and  the 
fame  caufe,  nemo  debet  bis  vexari^Jl  conflet  cuii^  quod  fit  pro  una 
et  eadem  caufa. 

He  like  wife  cited  Wells  and  his  ivife  verfus  The  Earl  of  An" 
triniy  December  6,  1 7 1 7,  and  Otiuay  verfus  Ramfay,  Mich,  1 1 
Geo,  2.  in  B,  R,  (i)  to  fhew  that  judgments  obtained  in  the 
courts  here  extend  not  to  Ireland. 

He  infifted,  there  is  the  fame  reafon  why  the  plantations 
fhould  have  the  fame  power  in  their  courts  of  equity,  as  the  courts 
in  Ireland  have. 

As  to  the  inconvenience  charged  by  the  bill  itfelf,  that  the 
inventory  of  the  executor  is  filed  at  Jamaica,  and  that  this 
court  cannot  by  any  method  oblige  them  to  bring  it  over  j 
fuppofe  a  decree  fhould  be  made  there,  all  the  books,  papers 
and  writings  are  then  of  courfe  direfbed  to  be  produced,  in  order 
to  take  the  account ;  the  fame  decree  may  be  made  here, 
and  then  we  can  only  have  copies  of  the  books,  ^c,  or  there 
maybe  two  contradictory  decrees,  which  is  the  principal  reafon 
why  the  court  will  not  allow  of  two  fuits  for  the  fame  matter, 
depending  at  once  in  two  different  courts. 

The  court  of  Jamaica  pays  no  more  regard  to  the  decrees  of 
the  court  of  England,  than  this  court  does  to  the  fentences  of 
foreign  courts. 

The  inconvenience  of  entering  into  it  here  being  fo  great,  the 
convenience  of  determining  it  there  fo  apparent,  he  infifted  that 
the  plea-ouglit  to  be  allow^ed. 

The  defendant  has,  befides,  afierted  in  his  plea,  that  he  has 
large  fortune  wdiich  is  liable  to  be  fequcftered  there,  fo  that 
the  plaintiff  may  have  complete  juflice. 

In  anfwer  to  an  objection  thrown  out  by  the  plantiff,  that 
the  plea  is  not  fupported  by  proper  averments,  and  particularly, 
that  it  does  not  aver  the  fuit  in  Jamaica  is  ftill  depending;  Mr.  ' 

ilhraham  cited  Urlin  verfus  ■  i  Fern.   3  .;2,  where  the 

Mafter  of  the  RoUs  held,  that  there  need  not  be  a  pofitive  aver- 
ment, that  the  f  armer  fuit   is  flill  depending,  for  that  is  ex* 
im  in  able  by  the  M  after. 
Lord  Chancellor,  [  ] 

If  this  plea  had  been  well  pleaded,  it  might  have  brought  on  a 
onfiderable  queftion. 

(i)  i^Fin.  569.  S.  C. 

M  m  2  The 
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Fo8T«»  V.       The  different  courts  oF  equity  are  held  under  the  fame  crown, 
\assali..     though,  in  different  doniinions,  and  therefore,  confidering  this 
YndlntU  court  abroad,  the  point  of  jur!fdi<5Vion  i^  the  fame  as  if  in 

England y  t\\  u^h.  Irelavd;  and  it  is  certain  \x^here  the  provifion  is  in  Eiigfafidy 
tbc^cauk^of ^fuic  igj.  caufe  of  fuit  avife  in  Ireland^  or  the  plantations,  if 
trioiI"/it' fhr*  the  bill  be  brought  in  England^  ■SiS  the  defendant  is  here,  the 
b  u  be  brought  courts  do  agere  in  .perjpni\m^  and  may,  by  compulfion  on  the 
beie,  the  court   pe^fon,  and  procfcfs  of  the  court,  compel  him  to  do  iuftice 

do  3  a^cn  ^  ,^  *^  ^ 

^erjo-xam,  and      1 1  )• 
n  ay,  by '  ompul- 

fton  on  the  pcrft^V. compel  hirn  to.  <5o  jufticii. 

Suppofe  drfferent  fuits  are  brought  there,  and  here,  what  is  to  . 
be  done  ? 

If  the  defendant      \  ^gj^jg      to  bc  cle^ir,  if  an  a£lion  is  brought  in  the  courts  of' 
in'hl"counlT  King's  Bench,  or  Common  Pleas,  and  the  defendant  pleads  to 
Kin-'s  Bench  or  it  an  aclion  vd  Irdandy.  or  the   Plantations^  they  couid  not 
Common  Pie »s,         gj^y  notice  of  it,  nor  would  it  bar  the  iurifdi£lion  of  the 

pl-i  :<1  to  It  an  ,  ' 

ia;on  in  the     court  here. 

plaatations,  it 

will  not  bar  the  jurifdi<aion  here. 

Though  an  ^ai-  It  has  been  determined,  if  an  aclion  be  brought  in  Ireland  on 
on  ha<  been       bond^  and  fued  to  iudcanenr  there,  vou  cannot  even  plead  that 

brought  in //-f-    ,  '     -  ^ .      ,  \  *■ 

Wan  .bond,  judgment  to  an  action  m  the  courts  here.  - 

and   fued  to 

judgment  there,  yoa  cannot  plead  to  it  >an  aftion  here. 

The  rule  with  The  general  rule  of  courts  of  equity  M'ith  regard  to  pleas,  is 
Mmotc  Ube^rTii^  thc  fame  as  in  courts  of  law,  but  exercifcd  with  a  more  iiUial 
here  exerc  ifcd     difcretion,    _  . 

thanatiaw.  Jq       fure,  two  fuits  for  the  fame  matters  in  the  planta- 

.  tions  and  here,  may  be  attended  with  inconvenience,  as-  Mr. 
Wilbraham  hA?>  xxxgtA  \   iwA  Lord  Coivpei'y  for  that  reafon,  '  in 
TV ells  verfus  Lord  AiUrimy  went  as  far  as  he  could,  but  1  ihould 
i  not  have  been  of  opinion  myfelf,  to  allow  the  plea  there  to  ihe 
difcovery. 

•cir-^"fr^ /^^e//5^^      '^"^^^  P^^^  jurifdi^llon  Is  known  here  as  well  as  at  law, 

verfus  Lord  Jn-  but  it  is  not  fo  as  to  pleas  in  abr.tement  or  bar,  for  the  court  here 
trifr.jL^s-A  C'^^-  allow  themielves  a  greater  latitude  as  to  circumftances  \  and  in 
plta'to  the  dif-  ^bc  order  of  hoxA  Coivpevy  there  is  a  refervation  for  fuvther  pro- 
cf^verv ,  Lord  cccdings  hcrc,  if  Lord  Antrim  fliould  make  it  impradlicable  to  pro-* 
^"t't  ^''f '  ^^ed  in  Jnlcmd. 

he   mould  not  t     '      r  •  ^   ^  ^        •  ri  i  i-'/r 

h-webc^nof :hat  It  IS  laid  liere,  that  m  or  about  fuch  a  year,  thf:  piamiiff 
(jpiiiion.  brought  his  bill  in  the  court  of  Chancery  of  Jamaica^  &c. 

L  59"^  J         Not  even  the  year  is  fet  out  for  certain,  not  fo  much  as  the 
term  mentioned  in  which  the  fuit  v/as  inilituted,  and  fet  forth 
.  in  gcner^al  x)nly,. that  his  former  biU  prays  the  hke  account,  and  the 
fime  relief  with  the  prcfent. 

(l)  Vide  Roberdeau  v.  Prus^  ante  1  vol.     Hoare.    Amh,    428.  F(.nhl,  Ttcatife'  S 
z^^,  Strii'lrr  y.  F^<wki   ' «/  2 7 5 .  ^ Vff»i  V.     Equity,  31. 
I  rd  Ualtimou    I  VeJ,  441,  45  ;  .  Pike  V. 

'  ^     ^'       '  This 


it\ 

Ai: 
tliei\ 


in  tKe  'time  of  Lord  Chancellor  Hardwicke.  5go 

This  is  pleading  hiftorically  only,  and  upon  his  memory,  with-    Fostib  v. 
out  any  av&rment  or  certainty,  wliich  courts  of  law  and  equity  -  ^'^^ 

'bach  require  in  pleas. 

it  v/as  faid  by  Mr.  pnihrahmn,  the  defendant  had  no  copy  of 
tht  proceedings  with  him  in  F.ng/and,  and  therefore  could  not 
plead-it  with  more  ccrt.^lnty, 

Biit  this  will  not  make  the  plea  at  al^  the  better,  the  defendant 
ought  to  have  applied  by  motion,  on  this  fuggeftion,  for  more 
time  to  plead  or  anfwer,  but  the  court  cannot  by  their  rules  al- 
low this  plea,  as  it  is  defedive  in  form,  and  therefore  his  Lord- 
iliip  over-ruled  the  plea  (  I ). 

{\)  Fide  Mltf or Pleadings,  197,. 


Bellvtx(\xs  Ready  December  17,  T755.    Mr.  Baron  Clark  fitting  Cafe  229, 
{qx  Lord  Chaficellor*  V  !*  • 

TH  E  plaintiff,  as  reflor  of  Blimfdeti  in  WUtJh'irey  brought  j„  -^^^^ 
his  bill  againft  the  defendants,  as  occupiers  of  lands  in  abiliwasbroughc 
the  paridi,  for  the  great  and  fmall  tithes,  and  prays  that  they  ^gamft  the  ae- 

^         '  .11-       r       r       ■  y    T  T     ■     t      Pendants  tor 

may  come  to  an  account  with  him  lor  the  tithes  ivhich  are  due  tithes  j  the  28th 
and  payable  to  the  plaintiffs  and  that  they  may  pay  to  him  all  and  of  Apnl,  1746, 
finaular  his  tithes  and  duties  for  the  future,  as  they  ihall  accrue  wufe  was 
and  grow  due,  as  long  as  he  continues  redtor  there.  Rolls,  an«i  an 

>  account  decreed 

and  the  defendants  direftcd  ro  pay  what  fiiouU  refpeiftiyely  be  found  due  t  To  %  fecond  biii  tor  th« 
iaaie  matcer,  the  dercndant  pleads  he  ft.  it,  and  tnc  decree.  Mr.  Baron  Qiark  allowtii  the  plca^^  as  Ulc 
defendant  would  otherwife  be  put  to  double  expeiice,  an.d  double  vexation. 

Tbe  defendants,  as  to  fo  much  of  the  bill  as  feeks  any  ac* 
count  or  dilcovery  of  the  tithes  arifmg  in  Blunfden^  at  any  time 
before  the  28th  of  AprU^  I74^>»  plead,  that  before  the  plaintiff 
exhibited  his  prefent  bill,  he  did,  in  May^  ^745>  exhibit  his 
firft  bill  againft  the  defendants  for  an  account,  and  difcovery 
of  rhe  tithes  arifing  in  Blun/dcn ^  znd  by  that  bill  prayed,  that 
the  defendants  might  pay  the  plaintiff  the  full  value  of  fuch 
tithes  with  which  the  defendants  were  chargeable,  and  'which 
JJjould  appear  to  be  due  to  the  plaifiiiff^  and  alfo  that  the  defendants 
,  might  pay  to  the  plaintiff  ^//  his  tubes  for  the  future  as  they  Jlmdd 
grow  due^  fo  long  as  he  ahitinued  reJtor  cf  Bkinfden  \  anii  on  the    ^       ^  -j 
."i^ih  of  April,  1746,  that  caufe  was  heard  before  the  Mailer  of    *-  ^9  J 
the  Rolls,  and  it  was  ordered  to  be  referred  to  Mr.  Befinct^  to 
'tak.e. an  account  of  what  was  due  to  the  plaintiff  from  the  dcfen- 
.  riaiU?'«  ifor  all  the  tithes  demanded  by  the  plaintiff's  bill,  and  that 
rthey  i]iould  pay  him  what  ihould  rclpectively  be  found  due  from 
each  of  them. 

And  in  purfuance  of  the  decree  the  plaintiff  has  left  with 
the  Mailer  three  dillin6l  charges  againft  the  tliree  feveral  de- 
fendants, 'knd  examined  witneffes  in  order  to  fupport  hi$ 
charges,  and  alfo  exhibited  iaterrog^'tories  before  the  Mafter 
/pj  the  examination  of  the  defendauU,  who  have  each  of 

M  m  3  them 
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Bellv.  Read«^  them  put  in  their  feveral  anfwers   and  examinations  to  the 
interrogatories.  ^ 
And,  in  regard  the  plaintiff  is  by  his  prefent  bill  fetking  the 
fame  relief   and  difcovery  as   he  fought  by  his  former  bill, 
*  and  as  is  already  provided  for  him  by  the  decree,  according 

to  the  ufage  of  this  court  in  cafes  of  this  nature,  the  defend- 
ants do  therefore  plead  the  former  bill,  anfwers,  decree,  isff, 
in  bar  to  fo  much,  and  fuch  part  of  the  plaintiff's  bill  as  afore* 
faid. 

Mr.  ^racy  Aikyns^  in  fupport  of  the  defendant's  plea,  faid, 
that  the  fccond  bill  muft  either  be  brought  for  vexation  mere- 
ly, or  proceed  from  Ignorance,  and  v/ant  of  knowing  the  prac- 
tice of  this  court  \  for  he  apprehended  there  was  a  material 
difference  between  the  decrees  of  the  Exchequer  for  an  account 
of  tithes,  and  the  decrees  of  this  c0urt,  that  there  they  are  di- 
rected to  the  time  of  filing  the  bill  only,  but  here  to  the  time  of 
the  Mafter's  report. 

That  Lord  Chancellor  feemed  to  be  of  this  opinion  in  the 
cafe  of  the  ArchhiJIjop  of  York  verfus  Sir  Miles  Stapleton  a7id 
others^  February  21,  1740  (i)  ;     That  was  a  bill  brought  for 

an  account  of  tithes,  and  to  eftablifh  the  cuftom  of  fetting 
"  out  corn  in  flacks ;  his  Lordfhip  dire<3:ed  an  iilue  to  try 

the  cuftom,  and  laid,   though  it  will  be  time  enough  to 

fearch  for  precedents  as  to  the  manner  of  dire6^ing  thie 

account,  when  the  caufe  comes  back  after  trial,  yet  he 
"  took  the  ditference  between  the  courfe  of  proceeding  in 
"  the  court  of  Chancery,  and  the  court  of  Exchequer,  to  be 
'*  this,  that  there  they  ciire6l  an  account  of  tithes  no  further 

than  the  bringing  of  the  bill,  but  here  the  rule  of  the  court 
^' in  general  is,  where  an  account  of  tithes  is  decreed,  that 

it  fl.-iall  be  carried   dov/n  even  to  the  time  of  the  Mafter's 

report,  and  not  to  the  filing  of  the  bill  only." 

Mr.  Tracy  Athjns  obferved  further,  that  the  rule  is  the  fame 
in  fimilar  cafes,  where  the  account  is  to  be  taken,  and  that  in 
I  59^  J    the  cafe  of  Buljlrode  Bradley  (2),  Michaehnas  term,  1747, 

Lord  Chancellor  was  pleafed  to  fay,  "  It  is  the  conftant  pra6lic^ 

of  the  court,  in  decrees  againft  a  morrp;agee  upon  a  bill 
*•*  for  redemption,  or  againft  an  executor  to  account,  to  dire£l: 
*'  it  Without  future  words  ;  and  yet  if  the  perfon  decreed  to 
*^  account,  receive  any   thing  fubfequent  to  the  decree,  it  is 

inquirable  before  the  Mafter  equally  withfums  received  before 

the  decre.'' 

That  if  this  be  ,  the  pra£l:ice,  the  plaintiff,  by  the  decree  iri 
the  firi'l  caufe,  may  carry  the  accouiit  full  as  far  under  the  firli 
fuit,  as  he  can  under  the  fecond,  and  confequently  the  laif  is 
multiplying  fuits  unneceifarily,  without  any  advantage  to  th{? 
plaintiff,  or  ahfweriiig  any  end,  but  what  he  has  already,  cr . 
kni<^lu  have  obtained  under //jd'jGr/72^'r  ^/^^r^'^'a 

Mr.  Baron  Clark, 


(i)  Aiiie  2  vol.  156.  S.  C.     (2)  .te  582.  S.  C. 

.  The 


in  tlie  Time  of  Lord  Chancellor  Hardwicite. 


The  defendant's  plea  of  a  former  fuit  depending  for  the  fame  Bell  v. Read. 
■  matter  ougli.  to  be  allowed  ( i),  or  otherwife  the  defendant  may- 
be put  to  double  expence,  and  double  vexation,  as  poflibly  if  the 
fecond  caufe  was  to  proceed,  the  decree  may  be  different  from 
the  decree  in  the  former  fuit. 

As  to  the  difference  in  praftiee  between  the  two  courts,  the  ^^^^^f^cs  for  ac- 
T-     1  ,  •    •  1     1      n    r    1  1.       1  count  of  tithes  la 

ll-xciit'quer  and  Chancery,  it  is  undoaotediy  luch  as  has  been  the  court  of 

infifted  on  by  the  defendant's  counfel  (2),  and  in  decrees  for  ac-  Chancery  arc ge- 

jcount  of  tithes' in  the  court  of  Chancery,  they  are  not  drawn  up  for^all\harare^ 

.differently  frem  decrees  to  account  in  other  matters,  but  are  ge-  due,  without 

neral,  to  account  for  all  tithes  that  are  due,  without  fpecifyin?  ^P^^'fying  any 

,       .  ,  1-11'n  1  J  paracular  period 

any  particular  time  charged  m  the  bill,  orhmitmg  the  account  to  or  limiting  the 
any  certain  determinate  time.  accounttoa  cer- 

And,  as  according  to  the  pra6i:ice  of  this  court,  an  account  t.^'"  <letermmatc 
for  tithes  may  be  carried  on  as  long  as  the  fuit  is  depending 
between  the  parties  ;  it  would  be  vexatious  if  the  plaintiff  fhould 
be  allowed  to  proceed  in  a  fecond  bill  for  the  fame  individual 
tithes  ;  I  ought  therefore  to  allow  the  plea  as  to  the  particular 
period  of  time  covered  by  it  the  28th  of  Aprils  I74^?  the  time 
when  the  caufe  was  heard  and  decree  m.ade ;  and  it  was  allowed 
accordingly. 

( 1)  VJJe  Mitford's  Pkaditigs,  1 97.  an  appeal  from  the  court  of  exchequer ,  it 

(2)  Carkton  V.' Br'ightwcU,  z  P.IP'.  was  ordered  that  the  tithes  Ihould  be 
463.  Archhtfoop  of  T^ork  v.  Sinpleton,  ante  continued  to  be  paid  in  future,  1  Bro,  F» 
2  vol.  136.    Bat  in  ihe  cafe  of  iV>:t;/  v.     C.  157.  i        Ji;.  366.//.  3,  S.  C. 

Cha-/nberlai?i  in  the  Houfe  of  Lords,  upon 


Banijley  verfus  Powell^  December  18,  1747.    The  lafi  Seal  before    Cafe  2 30. 

Chrijhiias* 
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ACommiiTion  to  examine  witneffes  in  the  caufe  iffued  in  if  a  comniiilaoa 
Aii^ujly  was  executed  in  September^  and  continued  till  the  be  taken  out  in 
10th.  o{  Otiober  \  an  application  was  made  by  the  defendant  the  has  noTa^certa^n 
beginning  of  Michaelmas  term,  for  a  new  commiflion,  which  return,  it  does 
was  offered  to  him  by   the  nlaintitT  on  terms,  but  v/as  re-       expire  the 

jectea.  following  term, 

but  may  be 

continued  in  execution  the  v,'hoiC  of  the  next  term,  to  the  laft  xeturaj 

And  now  the  defendant  having  lain  by  till  the  lafl:  feal  after 
Michaelmas  term,  and  after  the  caufe  is  fet  down  to  be  heard, 
moves  that  a  new  commiffion  may  be  granted,  and  that  he  may 
be  at  liberty  to  exhibit  interrogatories,  and  that  pubiication  may 
be  enlarged  to  fix  weeks. 

I50JID  Chancellor, 

I  am  willing  to  let  the  defendant  have  an  opportunity  of  ex-? 
amining,  that  there  may  be  no  imputation  of  hardlhip. 

It  is  iworn  by  the  defendant's  affidavits,  that  the  commif-y 
fion  was  clofed  without  Manfell  Powell^  or  his  folicitor  knowing 
\U 
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BARNsixy  f.      By  the  rule  of  the  court,  the  plaintiff  Is  firO:  intided  to  Cue 
PowEit.  the  commiflion,  and  if  the  defendant  has  an  opportunity  of 

examining  his  wjtnefles,  he  is  not  intitled  to  a  new  cbromiffion; 
indeed,  if  the  plaintiff  neglects  to  fue  it  out^  it  may  be  done  ex 
parte  defendentist 

The  evidence  of  the  defendant  'doe&.  not  come  up  to  his  bein^ 
hindered  in  examining  his  witneffes ;  but,  however,  I  am  in- 
dinec^  as  far  as  I  can,  without  manifeil  injuftice,  to  let  in  the 
defendant  to  examine  witneiTes. 

The  phintiff's  commlffioners  v.  ere  under  a  miftake  in  clofing 
the  examination  the  23d  of  October y  for  if  a  commifficn  in 
England  be  taken  out  in  the  vacation,  and  has  not  a  certain 
return,  but  only  Jme  dilatione^  it  does  not  expire  the  fifft  day  of 
the  following  term,  but  may  be  continued  in  execution  the  whole 
of  the  next  term  to  the  lafh  return,  and  the  defendant  (hould 
have  applied  to  have  enlarged  publication  till  the  laft  day  of  the 
term ;  but  notwithftanding  his  Lordfhip  directed  a  new  com- 
miflion to  be  returned  by  the  lad  day  of  Hilary  term,  and  publi- 
cation enlarged  to  the  firll  feal  after  that  term. 

The  next  matter  is,  whether  the  defendant  may  be  at  liberty 
to  exhibit  new  interrogatories, 
t  594  3  ^^^y  dangerous  to  fufFer  additional  interrogatories  to 

At.    .u  J       make  out  new  circumftances  after  the  depofitions  have  been 

After  tna  depo-         ,       1       t     r  tt      '         1  1 

Scions  have, been  feen  under  the  former  commiiiion  ;  and  the  Court,  bendes,  ex- 
feen  under  a  pcQs  all  the  defendants  fhoi)Id  join  in  the  application  for  new 
/ioT^eheTourt"  interrogatories  and  therefore  all  the  order  I  fnall  make  in  the 
will  not  fuifer  prcfeut  cafc  is,  that  the  defendant  Powell  be  at  liberty  to  ex- 
•dditionai  inter-  \{ih\t  additional  interrogatories   to  the  competency  or  credit 

rogatories  to  be  r  n-      rr        ;         tt  .71        1  •       1  r       t        1  • 

exhibited  under  ouly  of  bir  llii^npprey  tioivarth  already  examined  lor  the  plain- 
a  hew  one,  but  tiff,  and  alfo  to  prove  exhibits,  and  1  ike  wife  ^o  be  at  liberty  io 
fer"lm^t?thf'^"  crofs-cxamine  Sir  Humphrey  Howarih^  but  not  to  examine  any 

proving  exhibits  new  witnefftCS  ^  I  ). 
S.nd  crofi   exj-  / 

inirung  aperfon  already  cxairincd  iqx  the  plaintiff,  but  not^o  examine  any  new  witntlTcSa 

(\)  Reg.  Lib.  A.  i-jxT].  fol.  68. 

Cafe  23  t«,  Hawhn's  Crocl,^  Dccemlcr  l\y  '^147" 

WiicnJ  a  fequef-     ^     Cc'mminion  of  fequeftration  iffued  in  1728,  againft  th^l 

trationiducsai  a  •  ■  ■  ■  ^  „  _   '  9 


^r^fwl^^^^^^^^  defendant,  for  want  of  an  anfwer  ;  Mr.  Vangkan,  ^Mho 

falls- with  the  v^as  employed  in  the  caiife  as  folicitor  for  the  plalniitT,  made 

death  ot  the  pwn  ^on  commiiTioner,  who  now  applies  by  petition  to  the 

son^performancc  Court  tor  an  Order  upon  the  piaintift,  to  pay  hiai  his  tets  as 

cf  a  decree,  die  fequeftrator. 

deaih  Gfthe  J^ORD  CHANCELLOR, 

Varty  does  not  ■  a    ■  *  .  ,  ,  ,  .     .  ^-L   • - 

dceriaine  it.  It  docs  not  appear  he  has  made  any  deniand  irt  19  years,  tno 
the  jperfon  agaiull  whom  the  fequeflration  ifi'ued  died  as  long  ago 
as  r  734;  neither  does  it  ^ippear  what  goods  were  fequeflered,  nor 
has  any  return  ever- been  made^'tiuring  all  this' time,  df  what' 
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jaras  fequeftered,  and  though  he  delivered  over  thfe  goods  In  1 730, 
he  made  no  demand. 

If  the  plaintiff  fliould  ever  call  for  an  account  of  the  goods 
fequeflered,  then  the  petitioner  might  fet  off  for  his  fees,  pro- 
vided he  has  made  a  return  from  time  to  time  of  vi^hat  h^ 
has  feized  under  the  fequeftfttion :  the  petition  was  dijf- 
miffed. 

N.  B,  His  Lordfhip  fliid  a  feque(lration,that  Iffues  as  a  mefne 
procefs  of  the  court,  falls  v^ith  the  death  o(  the  perfon,  but 
where  it  iffues  for  nOn-performance  of  a  decree,  the  death  of  the 
arty  does  not  determine  it  (i). 

^  vide  Bit j;hv.  Earl  o(  Darnley,     Fef.   1S2.    J^hiU  V.  Hsiy'u:ard,  2  VeJ\ 

t  P.  W,  622,  IVkaram  v.  BroughtoUf  I  464. 


Bmid)  vcvdxs  Wilmer  and  others^  Decemher  22,  1 747.         Cafe  232- 

[  595  J 

IN  the  month  of  Jpril  laft,  at  the  inftance  of  Alexander  Smithy  After  original 
the  defendants  underwrote  the  fum  of  looL  on  the  goods  under  che\'eaur 
to  be  loaden  on  board  the  Ghent  Packet,  on  a  voyage  from  Dort  this  court,  diey 
to  London^  and  in  the  voyage  (he  foundered,  and  funk  with  all  ^en^ed^wiS** 
her  cargo  J  the  defendants  believing  the  (hip  was  unfairly  loft,  the  leave  of  the 
refafed  to  pay  the  fum  infured  ^  whereupon  Mr.  Cracraft,  at-  curficor  >y  the 
torney  for  Smithy  caufed  eleven  fpecial  original  writs  to  iffue  nl*y"  and  Uiei!!^* 
out  of  Chancery  againft  the  defendants,  returnable  in  the  court  refeaiedj  the 
of  King's  Bench,  and  having  fued  out  the  fame  number  of  <ierendant applies 
capiajfes  ad  refpondendumy  returnable  in  Michaelmas  term,  held  writs on*^ accoujvt 
the  defendants  to  fpecial  bail  thereon,  and  on  the  loth  oi  No^  of  the  rafmes 
^'f.w^t'r  delivered  three  declarations  againft  the  defendants,  and  ^^^^^^i^^  ^^^'^^^ 
demanded  pleas;  and  on  the  i6th  of  November  the  defendant's  fe'aied:  Js  the 
attorney  having  demanded  oyer^  and  a  copy  of  the  feveral  origi-  ff^'jit-kts  nvere 
nal  writs,  Lillioi,  who  is  clerk  to  Cracraft,  brought  to  their  ^^'f/'^^p-^^or 
-attorney  on  the  20th  of  November  the  three  originals,  and  co-  tofupei-j  ae  thevi, 
pies  thereof,  who  difcovered  they  had  been  altered  in  feveral  ^' 
'places  after  they  had  paffed  the  feal  of  this  court ;  for  upon  ^c^A'^/^rL 
Examining  the  copies  with  the  writs,  he  found  there  were  feve-  the  aurfe  of  their 
Val  interlineation's,  rafures   and  writings  upon  rafures  newly  ^Jp^e,  thut^when 
made  in  the  writs  themfelves  ;  and  the  defendants  apprehend-  gudty  of  nujiakes 
Jng  that  the  alterations  were  made  by  Lillwt  under  the  diredlion  m  making  cut  the 
of  Cracrafty  applied  by  petition  to  the  court,  rhac  the  feveral  ^/'iff'^f  ^^'^''^'^ 

-    •    •      1        •  1       L  T       t.  c        T       1  r  >i  n     ,    •       from  the ^x^zx^Hr. 

original  writs  may  be  brought  here  lor  Lord  Chancellor  s  in-  they  direa  the 
fpeillon,  to  make  fuch  order  as  he  fhould  think  proper,  and  /^^wi^'i  attar^ 
jthat  thejr  might  have  their  cofts  they  have  been  put  to  on  this  IfgbtJ^ktr^'tht 

Account.  tniftaksidonot 

It  appeared  by  the  affidavit  of  Lillioty  that  three  pracipes,  ^/Jf/^jf-''^'"''^* 
agreeable  to  the  declarations  delivered  to  the  defendant's  attorney,  ^   *    '  * 
j\^ere  left  with  Mr.  Buxton  the  curfitor,  in  order  for  him  to  make 
out  the  original  writs  conformable  thereto,  and  that  Lilliot  nf- 
^Ic^wjirds  wen;  to  Mr.  J^iihard  Flovir^  who  at^s  as  deputy  phi. . 
'  ;  ^  ■  T  lazer 
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Snuth  y.     lazer  of  the  eourt  of  King's  Bench,  and  afked  him  for  them,  who 
itMER.     (delivered  them  to  him,  and  toid  him  that  Mr.  Buxton  had  not 
time  to  examine  the  writs,  and  that  if  there  were  any  miftakes 
in  any  of  them,  that  Lilliot  himfelf  might  alter  and  make  them 
agreeable  to  the  precipes  \  that  upon  comjDaring  ?ind  examining 
them  with  the  drafts  of  the  declarations,  he  found  feveral 
miftakes,  and  particularly  in  feveral  places  where  the  policy  of  in« 
furance  was  recited,  fome  words  wpre  contraded,  and  wrote  fhort, 
which  were  written  at  length  both  in  the  declarations  and  praecipes  \ 
and  admits  he  did,  by  the  permiffion  and  dire6lion  of  Floyer^  make 
feveral  alterations  in  the  writs,  in  order  to  make  them  agreeable  to 
the  precipes y  before  oyer  and  copies  thereof  were  delivered  to  the  de* 
fendanfs  attorney  \  but  there  beingfome  few  miftakes  overlookedaf- 
ter  fuch  alterations  made,  when  the  original  writs  were  read  over 
f  59^  j    with  the  copies,  (delivered  to  defendant's  attorney)  he  re£lifiedthe 
fame  after  oyer,  and  copies  delivered,  on  the  day  they  were  fo 
delivered  J  and  that  the  miftakes  were  intirely  owing  to  the 
curfi  tor's  clerk  who  ingrofied  the  writs  without  examining  the 
fame  with  the  precipes,  and  that  XzVAV/,  after  he  had  made  all 
the  alterations  in  the  original  writs,  went  on  the  20th  of  No- 
member  to  Mr.  Buxton  the  curfitor,  and  acquainted  him  with  it, 
who  approved  of  it,  and  the  writs  were  on  that  day  left  with 
the  curfitor  to  be  refealed,  and  were  accordingly  refealecT  the 
next  day,  and  are  flow  agreeable  to  the  declarations  and  to  the  prae- 
cipes I  ft  with  the  curfitor,  and  that  this  was  the  true  and  only 
reafon  why  he  altered  the  fame,  and  that  there  is  no  alteration  iu 
the  return  thereof. 
Lord  Chancellor, 
Whevff  an  ongl-      I  have  great  doubt  whether  I  can  properly  enter  into  this' 
from  ii'^nre^'Ind  flatter,  for  though  v/here  an  original  writiiTues  out  of  this  court, 
is  altered,  this    and  is  altered  and  erafed,  I  might  before  the  return,  and  while  it 
court  before  rh   \^     franfitu,  thave  the  cop;nifance,  yet  after  it  is  returned,  it  is  a 

return  have  the  ,         ,     ,  "  ' 

cogniAnce  j      rccord  01  the  lav/  court. 

dcubttui  if  they  Mr.  Attomcy  General,  ccunfel  for  the  petitioners,  cited  the 
rcur-n'^^'"'^  cafe  of  the  Weavers''  Company  qui  tarn  Yt: (us  Haytvard,  June  I2, 
1746(1),  which  was  a  profecution  on  the  Callico  A£l,  and 
held  there,  that  altering  the  original  writ  after  it  had  been  fealed, 
w^as  deftroying  the  writ,  and  it  was  ordered  to  be  fuperfeded  with 
cofts. 

In  the  pre  fen  t  cafe  the  writ  was  altered  after  the  return,  and 
refealed  alter  cyt-r  jiad  been  prayed. 

The  copies  of  the  writs  were  given  to  the  petitioner's  attor- 
ney by  the  plaintiffs  as  they  ftood  originally,  and  thereupon  the" 
defendants  made  application  to  Mr.  Juftice  Wright  to  make  the 
declarations  agreeable  to  the  original  writs,  and  afterwards  for 
the  like  purpofe  to  the  court  of  King's  Bench,  who  refufed  to  do 
any  thing  in  it,  as  it  was  a  matler  for  the  animadverfion  of  thi^ 
court. 

The  prefent  application  therefore  is  to  your  Lordfhip,  to  fu- 
perfede  the  wx'ivj  on  account  of  the  rafures  and  ?4tpr<itions  made 

(i)  Ante  ^6z.  S.C. 
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:o  In  them  after  the«r  being  fealed,  and  the  queftion  is,  whether  Smith  v. 
Dt  the  plaintiff's  attorney  can  alter  it,  or  if  it  is  not  a  fort  of  fur-  "^-^^me*. 
;5  gery  upon  the  great  feal,  for  the  former  writs  had  been  made 
n  ufe  of,  returned  by  the  fhcriff,  and  declarations  delivered  pur- 
fuant  to  them,  and  as  there  are  no  double  ftamps  upon  them, 
il  fall  exa6lly  within  the  cafe  of  the  Weavers^  Company  verfus  Hay- 
1.  nvarcl,  for  it  is  plainly  a  fraud  upon  the  ftamp  a6t  ;  they  have 
t,  befides  not  only  rafed  them  once  to  make  them  tally  with  the 
;  declaration,  but  amended  them  a  fecond  time,  and  all  the  al-^ 
;e    terations  are  before  the  refealing, 

0       Mr.  Cox  of  the  fame  fide  faid,  after  ufe  has  been  made  of     [  597  ] 

a  writ,  it  is  a  record  of  the  court,  and  cannot  be  varied  or 
f.  altered. 

;r  Mr.  Brown^  counfel  for  the  plaintiff  at  law,  faid,  it  is  very 
le  well  known  that  where  fpecial  capmjfes  are  fued  out,  the  ori- 
"0  ginals  are  not  taken  out  till  fome  time  afterwards;  tliQ  praecipes 
e  have  tiever  been  altered,  but  only  the  originals  made  agreeable 
e  to  them,  and  though  the  defendants  put  in  a  fham  plea  at 
11  firft,  they  have  retraced  it,  and  have  pleaded  the  general  iffue 
,.,  fince. 

It  is  infifted  the  writs  ought  to  be  fuperfeded,  bccaufe  they 
\i  had  been  altered  after  they  had  iffued  from  the  great  feal ;  now 
e    nothing  is  more  frequent  than  altering  writs  in  things  which  are 

not  material ;  and  the  revenue  is  not  at  all  defrauded,  becaufe 
y  it  is  the  capiajfes  only  that  are  (lamped  j  tlie  cafe  cited  there- 
in   fore  differs  from  the  prefent,  becaufe  here  the  revenue  cannot 

fuffer. 

Any  alterations  that  vary  the  tejle^  or  the  return^  or  the  fub- 
is  Jlance  of  the  writ^  are  not  allowable  ;  but  an  akttration  may  be 
ti  made  in  immaterial  parts,  becaufe  that  does  not  vary  it  in  fub- 
it  fiance. 

J  In  the  Weavers''  Company  \ex{us  HayiuarJ^  the  alteration  was 
thus  ;  the  attorney  M^ho  took  out  the  writ,  left  the  old  tefte,  and 
e  inlarged  the  return,  which  gave  a  nev/  caufe  of  a61:ion,  and  thai 
!j  the  court  would  not  endure ;  here  nothing  more  has  been  done 
j  than  only  redifying  fome  verbal  miflakcs,  owing  to  the  negligence 
)i    of  the  curfitor's  clerk. 

ji  The  originals  are  confidered  merely  as  things  of  form,  for 
they  have  been  taken  out  even  after  a  warrant  for  entering 

J  up  of  judgment,  and  the  return  of  them  is  indorfed  by  the  at- 
torney as  a  thing  of  courfe,  and  never  come  into  the  hands  of 
the  fheriff. 

,f  j  It  is  faid  the  defendants  might  have  taken  advantage  of  it  by 
le  pleading  in  abatement;  but  if  they  had,  the  court  would  have 
31  ailifted  the  plaintiff  in  rectifying  thefe  variances  between  the  ori- 
lo  ginals  and  the  capiajjes ;  but  as  the  defendants  have  pleaded  now 
jj    the  general  iffue,  they  fnall  not  be  allowed  to  take  advantage  of  a 

mere  miftake  in  form  to  fuperfede  a  writ. 
J,        Mr.  Buxton  and  Mr,  Whitehead,  two  of  the  curfitors  attending, 
ic  :^Lord  Chancellor  aficed  them,  what  the  pradics  of  the  office  is,. 

■where  there  are  original  writs. 

Mr. 
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W*i^ia^*        M^',  Buxlon  (M  m  things  th^it  zre  not  material,  as  clerks  rre 
liable  to  miftakes,  they  have  in  an  hundred  inftances  direded  ihe  | 
atorney's  clerk  to  fet  ir  right. 
Lord  Chancellok^ 
E  59^  ]        Suppofe  an  original  v/rit  is  made  out  to  warrant  a  fpecial  capias^ 
and  the  attorney's  clerk  has  altered  the  original  writ  to  make  it 
conformable  to  the  pr^cipe^  has  this  been  juftified  ? 

Mr.  Whitehead  faid,  he  always  apprehended  that  in  literal 
miftakes,  and  even  where  a  word  has  been  left  out,  it  has  been 
ufual  to  fupply  it,  and  refeal  it. 

In  the  prefent  cafe  the  word  etiur€  was  altered  to  endure^  and 
tlie  wo'rd  detainment  to  determinaius^ 
Lord  Chancellor. 

The  pr<£cipe  left  with  the  filazer,  is  the  warrant  to  the  cur- 
fitor  to  make  out  the  original,  for  the  precipe  is  tranfmitted 
by  him  to  the  curfitor,  and  in  the  notion  of  law  precedes 
the  capias,  though  in  practice  it  is  not  made  out  till  after-* 
wards. 

When  this  application  was  firfi:  made  to  me,  I  apprehended 
it  had  been  an  extraordinary  behaviour  in  the  plaintiff  and  his 
a^torneyj  and  that  they  had  taken  upon  them  to  alter  an  origi- 
nal writ,  without  bringing  it  to  be  refealed. 
jJo  pcrfon  aftcf     That  would  have  been   unwarrantable,   for  no  body  after 
an  original  writ  fealing  cau  alter  it  without  bringing  it  to  be  refeakd,  or  if  it 
isfeaiedcanai:cr  is  fuch  a  miftakc  as  is  warranted  to  be  amended  by  the  curfitor^ 
ingic^^UK-r  fliould  be  brought  to  be  refealed. 

felled.  But  at  tiie  hearing  it  turns  out  not  to  be  an  alteration  by  the 

attorney  himftlf,  but  by  the  curljtor,  and  the  writ  fent  by 
him  to  be  refealed. 

The  quedion  is,  whether  this  is  irregular  or  not;  a  great 
-many  confuierations  arife,  gnd  fome  of  a  pretty  nice  nature  : 
Firll,  Whither  it  is  in  the  power  of  thi§  court  now  to  fup^rftde 
the  writs. 

,^  .       ,         If  the  writs  Irad  been  altered  after  tlie  return  was  out,  and 

If  writs  arc  alter-  r    i     i  i  ..i  j  n    i  •  r  Tr-  > 

ed"  af;ei- the  rc-  procels  had  liiued  upou  them,  and  nlcd  m  the  court  or  iimg  s 

turn  is  rut,  and    Bencli  Without  havin:^  them  refealed,  I  fhould  not  have  med- 

prccefs  ifiued      y  ^  \n\x\\  them,  but  it  would  have  been  under  the  co^xnlfance  of 

them  and  ■  '  <^ 


fi!°Iinrhe' court  that  court,  who  might  have  fet  right  a  miftake  where  there  was 
ot  King's  Bench       effaciiig  of  an  original,   and   rellored   die  writs  as  they 

wiihou':  having  V  r  «     •  f 

themrefe.ied.  it  were  bcforc. 

ik  under  the  '  ,  .  .  i        .  ,  i 

cognifancc  of  the  judges  there,  and  this  court  will  not  meddle  with  then?« 

Original  writs  '^^^^  fecond  confideration  will  be,  what  is  the  nature  and  foun* 
were  at  firft  datiou  of  Original  writs?  To  be  fure  they  v^ere  commiflional  tp 
commiiTiondl^to  courts  of  common  (aw,  for  without  an  original  none  of  thefc 
commtm'^Lw,  couns  had  a  commifjion  to  hold  plea;  and  a  judgment  where 
for  without  an  there  is  no  origiual  is  void,  unlefs  by  reafon  of  privilege  ;  asi 
th^ie"'coum  had  court  of  King's  Bench,  v/here  the  defendant  is  brought 

any  power  to  thcrc  by  bill  of  Jfi^^/Aj/^^,  th^n  he  is  in  the  cultody  of  the  marihal/ 
hold  1  pita  and, 

a  j  udgment  where  there  there  was  no  original  was  void;  and  all  the  iuiifdi(ilion  the  court*  of 
•Oiunion  law  have  noj/  is  upon  a  prciuinj>tion  of  privile^*^ 

an4 
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and  a  prironer  to  the  court  at  the  time,  and  confe^uontly  they 
have  a  privilege  to  retain  him  in  that  court. 

In  the  Common  Pleas  they  proceed  in  the  nature  pf  a, declara- 
tion /'jy  the  by.  . 

In  the  court  of  Exchequer  they  proceed  upon  a  fuppofition,        -  .  - 
that  defend  mt  is  debitor  D'lmini  Regis,  fo  that  the  jurifdi(SlioM  the 
courts  of  common  law  have,  is  upon  a  prefumption  of  privilege, 
unlefs  it  is  by  original  writ. 

Where  tlie  party  proceeds  upon  a  fpecial  copias,  and  takes  out  Though  in  judg- 
an  original  writ  to  warrant  it,  the  plaintiiF  has  this  benefit,  that  rr.eiuofiawthc 
the  dciendanc  mult  plead  without  imparlance  :  but  all  this  is  va-  pofJdtobe  taken 
ried  by  pradlice  and  moctcrn  ufage;  for  though  t'le  fpecial  capias  outbetorethe 
is  founded  on  the  orii^inal,  and  fuppofes  an  orifrinal  taken  out  '•^/'w;>yst where 

-  ^  .    .        ,  .  11  1  1  the  plainufthas 

firft  ,  yet  it  is  otherwiic  in  practice  ;  and  where  they  proceed  up-  ojtnined  aver- 
on  a  latitat  in  the  court  of  King's  Bench,  or  claufu7n  f regit  dift  he  need  not 
in  the  court  of  Common  Pleas,  they  will  commit  an  attor-  ["e  ftatutes  of 
ney  for  praying  oyer  of  an  original ;  and  where  the  plaintilT obtains  jeofaih  cure  the 
a  verdi(£l,  he  need  not  fue  out  an  original,  for  the  ftatutes  of  warn  of  it. 
je(,ifails  care  the  want  of  it ;  and  yet  in  judgment  of  law  the  ori- 
ginal is  fuppoied  £o  be  taken  out  before  the  capias* 

I  only  mention  this,  to  (hew  how  by  the  modern  pra£lice  it  is 
grown  into  mere  matter  of  form. 

The  complaint  before  me  is,  that  this  original  after  it. had  if- 
fued  under  the  feal  of  the  court  has  been  altered  iarjd  amended, 
and  then  refealcd,  which  it  is  infilted  ought  not  to  h.av.e  been 
done. 

The  curfitors,  Mr,  Buxton  and  Mr.  Whitehead^  have  certified 
"in  court  that  it  is  the  courfe  of  their  ofHce,  whenever  a  curfitoi's 
clerk  is  guilty  of  a  miftake  in  making  out  the  original  variant 
from  the  pracipe,  (which  is  the  curfitor's  warrant  for  the  ori- 
ginal), on  ihe  plaintilf's  attorney  fliewing  the  miflakes,  to  di- 
rect them  to  be  fet  right,  if  they  are  only  literal  or  verbal  mif- 
takes,  without  affec^^ing  the  fubltance  of  the  writ. 

This  is  a  very  reafonable  alteration,  for  it  is  not  the  millake 
of  the  party,  b^ut  vitium  clerici if  the  alteration  were  to  vary  [  6oo  J 
it  in  fubltance,  that  vv^ould  not  be  juftified  ;  !mt  if  I  was  to  alter 
this  pra6tice  in  the  office,  the  plaintiff  muft  make  a  motion  to 
amend  the  writs,  (for  undoubtedly  they  are  amendable)  and 
then  there  is  no  occafion  to  refcal  them,  for  this  court  can  cer- 
'tainly  alter  writs  ifiuing  from  hence  ;  but  where  the  ofhccr  al- 
ters if,  it  is  necelTary  to  have  the  ratification  of  the  court  by  re- 
pealing it. 

As  it  would  put  the  parties  to  a  great  cxpence  to  alter  it,  I 
(hall  not  fet  a  fide  the  practice  of  tlie  curfitor's  ofSce,  provided 
ahey  do  not  exercife  this  pov^^'cr  any  further  than  they  have  hitiier- 
^to  done. 

x;.    It  has  been  faid,  tliis  ought  not  to  be  done  after  the  writs 
J^re  made  ufe  of  5  the  ufe  th;ir  lias  l-een  nvmc  of  them  in  this 
^.cafe  is,  the  vv'rits  are  returned,  and  oyer  delivered  to  defendant's 
attorney. 
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Smith  v.  It  Is  manlfefl  this  return  is  mere  form,  for  though  made  in 
vviLMEK.     ^1^^  fherifF's  name,  it  never  goes  to  him,  bat  is  indorfed  by  the 

S  o/fginTi  h     attorney  for  the  plaintiff,  that  there  is  nothing  in  cur  bailiivich  by 

mere  form,  for  ivhich  the  defendant  can  be  attached, 

though  made  in 

the  Aeiiff's  name,  it  never  goes  to  him,  but  indorfed  by  the  plaintiff's  attorney,  there  is  nothing 
ia  our  bailiwick  by  which  the  defendant  can  be  attached." 

Whether  true  or  falfe,  the  defendant  cannot  be  hurt  by  it ; 
which  fhews  thefe  things  are  gone  into  mere  matter  of  form, 
and  therefore  this  will  not  prevent  the  curfitor  from  making  thefe 
alterations. 

It  is  jufl  as  much  a  form  as  the  curfitor's  indorfing  on  the  writ 
pledges  to  pr of e cute  \  the  next  confideration  is,  as  to  giving  o'^er  \ 
this  is  a  tranfa£lion  which  paffes  in  the  court  of  King's  Bench, 
and  therefore  the  curfitor's  can  know  nothing  of  it, 
if  after  cyfr  given     Suppofe  after  £?)rrr  given  the  plaintiff  had  come  to  this  court 
the  plaintiff  had  and  ftiewn  a  variance  between  the  writ  and  pr^cipe^  the  court 
***"rt  a"n^  me wn  '^'^^^^^  ^^^^  dire6led  it  to  be  fet  right,  therefore  this  is  not  fuch 
a  vari^ance  be-    ^  ufe  of  the  writ  as  tile  law  calls  making  ufe  of  it ;.  what  the  lav/ 
tween  the  writ    confidcrs  as  a  ufc  of  it  is,  a  fervice  of  the  copy  of  the  v/rit  on  the 
and/)/Y£'a/)£,  the  j^efg^dant,   to  appear;   which  was  done  in  the  cafe  of  the 

court  would  have  '  ^  r        •  ^  ■^^ 

tiireaed  it  ro  be  Tveavers^  Company  verfus  Hayward the  prefent  is  not  any  fuch 
fet  ri-ht.  yfg  gf  the  V/rit  at  law. 

I  will  confider  the  precedent  next,  the  Weavers^  'Company  ver- 
fus Hayward, 

"What  induced  me  to  fuperfede  the  writ  there  was,  Firfl,  That 
it  ought  to  have  been  flamped,  for  it  had  been  altered  in  the  re* 
turn  without  being  flampedanew  and  if  once  it  has  been  made 
ufe  of,  the  a6!:  of  parliament  relating  to  the  ftamps  requires 
•it  to  be  new  framped,  or  otherwife  it  cannot  be  refealed. 
f  6oi  ]  Secondly,  It  was  a  popular  a61ion  by  a  common  informer  on 
the  CaLico  A£^,  and  the  time  limited  for  bringing  the  a6lion  upon 
the  ftatute  had  been  expired ;  and  as  the  alteration  of  the  writ 
was  erroneous,  and  could  not  be  fcrvcd  again,  becaufe  the  return 
was  out;  they  therefore  refealed  the  writ  but  let  the  old  teOe 
(land,  (that  being  within  the  time  limited  by  the  flatute),  fo  that 
,  it  was  a  fchems  and  contrivance  merely  to  carry  on  the  profecu- 
tion  after  the  time  v/as  expired. 

In -the  prefent  cafe  there  is  no  ground  to  fuperfede  the  writs, 
and  therefore  all  I  could  do  would  be  to  reflore  them  as  they  were 
before. 

It  has  been  objer?Led,  they  are  fo  f^xed  by  giving  oyer^  that  I 
ought  not  to  rciiiore  them  ;  but  fuppofe  I  fliculd  determine  the 
curfitor  has  dene  v.rong,  ard  alter  them,  if  the  plaintiff  Vv'as 
afterwards  to  move  me  to  fet  th-m  right,  I  am  bound  to  do  it, 
for  it  is  merely  a  vilium  clenci,  and  the  party  is  not  to  be  hurt 
by  it. 

What  a  circuity  is  this,  that  I  fliould  correal  the  curfitor ^  in 
order  to  brinr  on  a  motion  of  the  partv  to  amend  the  writs. 

The  next  confideration  is,  what  the  defendants  have  done  to 
wave  til  is  irregularity  ;  and  ihcy  certainly  have  gone  a  gocd  way 
towards  it. 

rhe 
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The  oyer  was  on  the  i6th  of  November,  fo  that  the  defendant's  ^"^^j^"^* 
attorney  faw  at  that  time  the  variance  between  the  original  and  '  '  ^ 

declaration,  therefore  he  (hould  have  pleaded  the  variances  in  ^I'o^rnty^'fKouid^ 
abatement,  inftead  of  that  he  pleads  outlawry  in  bar;  (for  a 

have  pleaded  the 

plea  of  outlawry  may  be  pleaded  either  in  difability  of  the  perfon  variance  be- 
or  in  bar)  and  upon  the  28th  of  iV<?i;m^^r  pleaded  the  general  g^a^nd  the  de- 

ifTue.  c\ar3it\orJn  ahate- 

menty  but  infl  :ad 

©f  that  he  pleaded  outlawry  2 w        and  after  that  the  general  Iffue,  this  is  a  vi'aver  of  the  irregularity. 

To  be  fure  this  is  a  waver,  and  he  fhould  have  applied  to  the 
court  before  by  petition,  complaining  of  this  tranfa£lion,  for 
he  had  all  that  time  to  do  it  in,  between  the  i6th  and  28th  of 
November,  and  yet  does  not  think  proper  to  apply  till  the  17th  of 
jyecember, 

Belides,  what  advantage  can  it  be  to  the  defendants  to  reflore 
them,  for  the  court  of  King's  Bench  cannot  ftay  the  proceedings 
in  the  fuit,  either  for  want  of  an  original,  or  on  account  of  a 
faulty  original ;  for  if  he  plaintifF  has  a  verdict,  that  cures  the 
want  of  it,  and  tlieiefore  they  cannot  flay  the  proceedings. 

And  by  a  new  acl  of  parliament  made  5  Geo.  I  ch,  13.  Lord 
King^s  aft,  even  an  error  in  fubftance  is  cured  after  verdi6l ; 
for  the  words  are,  *'  that  where  any  verdict  hath  been,  or  fhall 
*'  be  given  in  any  a£lion,  fuit,  bill,  plaint  or  demand,  in  any  of 
*' his  Majefly's  courts  of  record  at  TVeflmhiJler,  or  any  other 
*'  court  of  record  within  E?igia}id  or  JVdes,  the  judgment  there-  [  601  ] 
*'  upon  fhall  not  be  ftaid  or  reverfed  for  any  defedl  or  fault  either 

in  form  or  fuhjtance  in  any  bill,  writ  orig'mal  judicial,  or  for  any 
"  variance  in  iuch  writs  fro?n  the  declaratiGn  or  other  proceed- 
*'  ings." 

Upon  the  whole,  it  would  be  a  moO:  fruitlefs  thing  to  fuper- 
ieA't  thefe  writs,  and  put  the  parties  to  an  expence  of  a  further 
application  ;  arid  therefore  as  to  that  I  fhall  difmifs  the  petition  ; 
but  as  the  plaintiff  has  put  the  defendants  to  the  expence  of  o^er, 
he  ought  to  pay  the  defendants  the  cofts  he  has  put  them  to  of 
craving  c_)'fr  of  original  v>/iits  in  the  court  of  King's  Bench,  and 
like  wife  the  cofts  of  this  application  ;  and  his  Lordihip  ordered 
accordingly. 


At  the  Second  Seal  before  Hilary  Term  1747,  Mr»  Baron  Clarh    Cafe  233. 

fitting  for  Lord  Cbancc'llor* 


l^Iotion  was  made  to  difchargc  an  order  of  the  Mafler  of  So  wejl'^wkh- 
the  R.d!sy  to  refer  two  biilG  brou^lu  by  dilTerent  creditors  in  the  terms  of 

-  '       -   -  -  "  -  a  trail  created 


A 

of  one  Mr,  Pr/r^  deceafed,  to  a  Mafter,  to  cercity  which  fuit  by'^3'\viii  for  the 
would  be  moll  for  the  benefit  of  the  creditors,  ■        payment ofdebcs, 

bring  a  bill  to 

carry  "the  trufts  of  the  will  inro  execution  ;  t'uc  reft  of  th?  creditors  brought  a  fijcnd  bill  for  the  fame 
purpof-:,  and  obr.-.incd  an  or.icr  .»r  tlie  rh.;:  h-yJn  h\'.\-  nv referred  to  a  Maftsr  to  certify 

which  would  be  moil:  for  the  credite  d  iv: :u  ;r:.  Mr.  B.-.i-.r-.  C  .:■  k  c::f:h-irgej  the  order,  being  of 
opujior,  ic  »us  nHvcr  been  reduced  lo  t;eiicr;,i  -  ul^,  that  oaj  biil  IhculJ  be  depending  only  where  .v  nu.n- 

]Mr. 
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Mr.  Price  "had  by  will  appointed  truftees  over  a  parti6ilar  1;, 
fund,  for  the  payment  of  fuch  of  his  creditors  by  mortgage^  | 
bond,  account,  or  otherwife,  as  were  comprized  in  a  fchcdule  | 
annexed  to  the  will. 

Three  of  thefe  creditors,  in  behalf  of  themfelves  and  ^thers^  j 
bring  a  bill  to  carry  the  trufts  of  this  will  into  execution.  I 

The  reft  of  the  fchedule  creditors  objcding  to  the  framing  f 
of  this  bill,  and  fufpe6ling  collufion  between  the  plaintiffs  and 
the  relations  of  Mr.  Price  the  teftator,  who  claimed  annuities 
under  his  will,  brought  a  fecond  bill  in  behalf  of  themfelves 
and  all  the  fchedule  creditors,  for  the  fame  purpofe,  and  at  a  j 
former  feal  obtained  this  order  ex  parte  from  the  Mailer  of  the  J 
Rolls,  "        •  1 

Mr.  Bj:ron  Clari.  -  ' 

Suppofe  both  thefe  bills  fhould  come  to  a  hearing,  and  the 
firft  fliould  appear  to  be  by  collufion,  as  is  fuggefted,  it  would 
then  clearly  be  difmiffed  with  cofts. 

It  is  allowed  this  is  the  firft  order  that  has  ever  been  made  of 
the  kind. 

f  603  ]  I  fee  no  difference  between  this  cafe  of  trufl  creditors,  and 
where  all  happen  to  be  fimple  contra<5t  creditors,  the  latter  may 
certainly  bring  different  bills. 

How  would  the  two  caufes  be  in  a  different  ftate  after  the 
Mafter's  report,  than  it  is  in  now,  for  it  is  agreed  by  counfel  on 
both  fides,  that  if  the  Mailer  ihould  report  the  fecond,  the  mod 
proper  bill,  yet  the  court  would  not  preclude  the  plaintiffs  in  the 
firft,  from  going  on,  if  they  thought  fit,  nor  could  the  Mailer's 
report  be  made  ufe  of  at  the  hearing,  as  evidence  of  the  impro-r 
priety  of  the  firft. 

A^nd  if  the  court  ftiould  be  of  opinion  that  juftice  may  be  ob- 
tained on  the  firft,  they  will  not  take  into  their  confideration, 
whether  it  is  in  every  refpe(5l  as  properly  framed  as  the  fecond 
bill. 

It  has  never  been  reduced  to  a  general  rule,  nor  ever  can, 
that  one  bill  fnould  be  depending  only,  vvhere  there  is  a  number 
cf  creditors  concerned. 

If  the  firft  bill  is  fo  collufive,  as  that  the  Mafter  muft  fee  it 
on  tte  face  of  it,  there  can  be  no  harm  to  the  plaintiff  in  the 
fecond,  to  let  it  proceed,  becaafe  then  the  court  will  fee  it  in  the 
fame  light,  and,  as  I  faid  before,  difmifs  it  with  cofts,  and  con- 
fcquf ntly  will  not  Icffen  the  fund  for  payment  of  debts,  v/hich  is 
the  principal  argument  ihat  has  been  ufed  by  the  plaintifts  in  the 
fecond  bill. 

Where  there  £re      As  to  the  cafe  mentionu'd  of  infnnts,  where  there  are  two 

twv>  luiiS  Di ought   -  .       ,  T       1        V  r>'  1    '  •  1 

bv  aifi'.renc  tAo*  j'^^"'^  brouglit  b)' QihQV^vit  prccheifi  ajmcs,  and  a  reicrence  to  a 
(hein  ami€Sj\)\t  Muftcr  to-ccrtlfy  which  is  the  propereft,  there  the  court  is  their 
then!  tu'fee^^'^  guardian,  and  will  take  care  wliat  is  done  is  for  their  benefit^ 
v/hichis  uioper-  and  therefore  i^  a  very  different  cafe  from  the  prefcnt* 

bccaufe  rhr 

cgurt,     jjuardiaa  of  infants^  will  talcc  care  what  is  douc,  lh.;U  be  for  tlcir  bencnt. 

-V  ■  .. 

I  do 
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t  do  not  find  there  has  ever  been  fuch  an  order  made  as  is  now 
JTQOved  to  be  dlfcharged,  and  would  rather  tend  to  create  ex- 
pence  than  to  fave  it ;  and  as  the  Mad'er  of  the  Rolls  made  the 
order  merely  ex  parte^  now  it  is  controverted,  I  muft  be  deter- 
mined by-iny  own  judgment,  and  for  the  reafons  I  have  given, 
am  of  opinion  it  ought  to  be  difchargfed. 


Fotherby  vtx[\x^  Patey  February  C)y  1747.  ^afe  234* 


TH  E  queftion  was,  Whether  Mrs.  Pate  who  was  an  ad-  An  admin iftrater 
miiiiftratrix  durante  miHGre  <etate  oi  an  executor,  can  be  a  ^"^''^"^'"■"'<^''' 
competent  witnels  alter  her  adniiniltration  is  determnied.  nerai  a  compe- 

tent wicneis 

tcr  the  w.dmlniftratiDn  is  determined. 

The  adminiftratlon  determined  in  1744,  and  the  bill  was 
brought  in  1745. 

Lord  Chancellor  ordered  the  charges  in  the  bill  agalnft  Mrs.    [  ^04  } 
Pate  to  be  read,  which  were  to  this  effe£l,  that  fie  had pojfijjed 
the  perfotial  ejlate  of  thetejlatof,  luhich  hath  hitherto  been  got  and 
hath  not  accounted  or  delivered  it  over. 

In  the  joint  anfwer  of  the  executor  and  adminiftratrix,  they 
admit  they  received  more  than  fufficient  to  pay  the  tedator^s 
debts  and  legacies  j  and  though  they  do  not  in  exprefs  words 
fubmit  to  account,  yet  in  cafe  the  plaintiff's  Is  a  jull  demand^ 
they  fubmit  to  pay. 

The  general  queftion  depends  upon  two  particular  oneSi 

Firft,  Whether  flie  may  in  general  be  examined  ? 

Secondly,  Whether  under  particular  circumftances  flie  may  \ 

As  to  the  firft,  I  do  not  remember  this  point  to  have  come  be- 
fore the  court,  but  am  of  opinion,  taking  it  as  a  general  queftion, 
file  may. 

The  diftin6lion,  to  be  fure,  is  very  well  known,  between 
an  executor  in  truft,  and  a  truftee  ( f ). 

A  truftee,  though  he  has  the  legal  eftatcj  is  confidered  as  A  truftee  Is  con^ 
having  no  intereft  at  all  in  this  court,  and  is  examined  by  or-  ^^^^^'cd  m  tMs 
ders  every  day;  but  a  perfon  executor  in  truft,  or  adminiftrator  no"i»tcreiUcafj 
in  truft,  has  been  determined  not  to  be  capable  of  being  examin-  anti  is  examint-a 
ed  \  poffibly  the  reafons  of  the  difterence  are  precty  nice^  and  it  J.;  ^^^^^^  ^^^JJ 
is  very  difticult  to  find  out  any  real  or  folid  foundation  for  it;  ecucororadmi- 
but  I  take  the  ground  to  be,  he  is  confidered  as  reprefenting  in  cruii 

the  teftator*s  eftate,  and  is  anfwerabic  for  dcvaftavits,  c^'V.  and  termincd  nof  r'o 
that  may  give  an  improper  bias  to  his  mind  •,  for  as  the  law  con-  be  capable  rf 
fiders  him  as  owner  of  the  eftate,  tlie  poftibllity  of  male-admini-  ^^'"Sf^^mined; 
ftration  has  induced  this  court  to  reject  him  as  a  witncfs.  Jhls  ^dHhnftion 

is,  that  an  exe- 
cutor Is  anfvversble  for  devaftavits,  ^c.  which  may  give  an  improper  bias  to  his  mind,  and  the  poflibi- 
lityor  male  adminiftiation  has  induced  lius  coui  t  ta  rcjcdl  hira  ai  a  witnels. 

(1)  Vide  Mahank  \,  Meicalf,  atitt  95.  artd  the  cafes  there  ciied. 


VoL.IiL  Na  But 


6c4 


CASES  Argued  and  Determined 


FoTHitRBYv.       But  tKe  cafe  of  an  adminiilrator  durante  inirwre  cetate  is  cer- 
Pate,       tainly  different ;  it  is  true,  he  reprtfents  the  teflator  whilil  his 
An  adii.iniftra-    admiuiftration  fubfiils,  but  when  determined,  has  nothing  more 

tor  durante  tm-  ,        r     i       j     •    -n  r  ^        ■  • 

nore  estate  can-  to  do ;  luch  admmiitrator  cannot  lue,  that  is  certam,  nor  can- 
pot  fu:-,  nor^^  ^  not  be  called  to  aii  account,  but  by  the  executor,  and  whatever 
toln  accoHnt  ^  *"^^y  during  his  adminiftration,  is  not  anfwcrabie  to  an v other 
lutbytheexe-  perfon,  and  if  an  atlion  at  Law  fhould  be  brought  ngainft  the 
cutor,  and  he  executor,  hc  miffht  be  introduced  as  an  evidence  tor  the  ex^. 

is  notanfwerabie  o 
to  any  other  per-  CCUtOr. 
foil  for  whatever 

he  may  do  during  his  adminiftration. 

[  <^o5  J 

Ifanaftion  -^t  It  is  hard  to  fay,  taking  it  on  the  general  queflion,  that  fuch 
law  ^""''^^^j^^  a  perfon  (hould  be  allowed  to  be  exan.ined  at  law,  and  not  in 
arex^ecutor,"uch  this  court,  for  here  it  goes  further  in  feme  in  fiances  than  they 
anadminiftra-  do,  by  fufFcving  truftccs  to  be  examined,  and  therefore  will  in 
tormaybeintro-  ^j^-^  ^^^^^^  ijor^t  they  let  in  at  law. 

duced  as  a  v/it-  f  &  J 

nsfs  for  hiro,and 

iff©  itwuuld  be  hard  to  fay  he  may  jiot  be  examiae-d  in  equity. 

He  is  very  little      This  admiiniHratov' is  little  more  than  a  perfon  appointed 
more  than  a  per-  (-Qiiin-cndmn  hotia.  OX  an  adminiilrator  pe?idr?iti-  IHe.  and  thefe  are 

fon  appointed  ^7^/  '  v  p- 

c<,/%;;f<///wW,  always  admitted  as  Witnefies. 

or  admir  iftrator 

fer'dente  lite,  who  are  always  admitted  as  witncflls. 

After  fuch  admi-  After  he  has  polfefied  himfelf  of  efFe£ls,  if  you  bring  him  be- 
niitrator  haspof-  ^^^^  ^.j^^  court,  without  the  exccutor,  he  may  demur  for  that 

fcffed  himfelr  '.  r  n-  • 

of  effefts,  if  cauie,  Dut  as  this  court  will  a  how  you  to  loiiow  ailets  nito  any 
brought  before  hands,  if  you  will  by  proper  charges  fliew  he  has  not  accouFited 
die  court  witi-      j^*g  exccutor  but  fraudently,  and  by  collufion  detains  any  part, 

out  the  executor,  .  ,     i     j  '  /     .      -    ,        ,  ...         •  n 

he  may  derriwr  there  IS  no  doubt  Dut  you  muy  manitam  lucli  a  bill  agamit  an 
for  that  caufe.     2Ldm'm\{krztor  durable  mincre  (rtate. 

As  to  the  fecond  queftion,  Whether  under  particular  circum- 
ftances  he  may  be  examined. 

I  think  he  may,  but  am  of  opinion  that  there  are  not  fuch 
circumftances  in  this  cafe  as  will  intitle  her  to  be  examined,  for 
it  is  charged  by  the  bill,  that  flie  hws  not  accounted,  and  deliver- 
ed over  the  aflets  received  by  her  to  the  executor. 

That  charge  alone  will  not  be  fufficient ;  but  then  in  the  joint 
anfwer  with  the  executor,  inftead  of  infnling  ih.e  has  accounted, 
xmd  therefore  that,  the  bill  fiiould  be  diimiiTed  as  againll  her,  ihc 
fubmits  to  pay,  ^V, 
The  bill  charged     The  anfwer  miglit  have  been  framed  in  fuch  a  manner  as  to 
theadminiftrator  rnakc  hcr  a  witucfs  ;  fhe  has  put  in  fuch  a  one  as  will  make  her 
durante  winore  account  on  her  fubmiifion  to  pay,  and  therefore  (lie  is 

a-ratey  had  not  .  .        .  ,      •    r>    ,  i     '  t 

accounted  and     an  Hicompctent  witnels,  and  rejected  iier  accordmgjy. 

delivered  over  'he 

^Hets  received  to  the  executor,  who,  by  hcr  anfwer  inftead  of  infixing  fhe  had  accounted,  fubmitted  t* 
pay,  this  made  her  an  incompetent  witnefs.  #- 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


'  Mitchell ver fu s  Smart,  February  27,1747.  Cafe  235. 

77LIZABETH  ^r^w;;,  leflee  for  a  lonjr  term,  commencing  An  executor  as 

'  m  Midjummer  1737,  agreed  to  pay  for  the  nrlt  ten  years  droit,  uniefj  he 
52/.  per  aim,  for  the  next  four  32/.  per  dnn,  and  for  the  re-  has  provided  his 
mainder  of  the  term  24/.  and  covenanted  with  Huet  the  leflbr,  |sti^"in';^ed'to 
to  pay  the  fum  of  500/.  at  Midjummer  1747,  and  200/.  at  bring  s  bill  of 
Midjummer  175 1.  bring  a  bill  of 

Elizabeth  Brown^  in  April  1743,  affigned  this  term  to  Foredam,  as  ft  audi  n'g  in'' ' 
in  confideration  of  370/.  and  covenanted  to  pay  the  700/.  at  the  his  place  he  has 
time  in  the  leafe  mentioned,  and  by  an  indenture  of  the  8th  of  ^^^^^^^^^^^^ ^ 
April  1743,  between  Elizabeth  Brow??  of  the  firft  part,  Foredam 
of  the  fecond,  and  Richard  Mitchell  of  the  third,  taking  notice 
that  Elizabeth  Brown  had  depofited  300/.  in  Mitchell's  hands, 
and  thereby  covenanted  to  indemnify  Foredam  againft  the  700/. 
IVIr.  Mitchell  covenants,  that  if  Mrs.  Brown  did  not  pay  the 
700/.  at  the  times  mentioned  in  the  deed,  then  he  would  pay  to 
Foredam  the  300/.  and  covenanted  further,  that  if  Mrs.  Brown 
paid  the  500/.  part  of  the  700/.  at  Midjummer  1747,  then  he 
would  pay  to  her  the  300  /. 

Mrs.  Brown  died  before  Midjummer  1 747,  but  before  her  death 
made  her  will,  and  appointed  Cartwright  and  Hojnan  her  exe- 
cutors, neither  (he  or  they  paid  the  500/.  at  Midjumtner  174.7. 

Foredam  likewife  died  before  Midjummer  1747,  and  made 
Smart  and  Crojsly  his  executors,  who  have  been  evi£led  out  of 
the  pofleflion  of  the  leafehold  eftate,  on  account  of  the  500/, 
not  being  paid  to  the  leflbr  at  Midjumer  1747,  then  Smai't 
and  Crojsly  applied  to  Richard  Mitchell  to  be  paid  the  300  /. 
but  he  pretends  Mrs.  Elizabeth  Brown's  executors  claim  it  of 
him. 

Richard  Mitchell  died  at  Chriflmas  laft,  without  paying  the 
money,  but  before  his  death  made  his  will,  and  appointed  Simm 
Mitchell  his  father  executor,  but  he  has  not  yet  proved  it,  and 
has  now  brought  a  bill  of  interpleader  againft  Smart  and 
Crojilyy  as  executors  of  Ralph  Foredam,  and  againft  Cartwright 
and  Homan,  as  executors  of  Mrs.  Brown,  and  prays  that  he  may 
be  permitted  to  bring  the  fum  of  300/.  into  court,  and  that  the 
defendants  might  interplead,  fuggefting  that  the  executors  of 
Foredam  threaten  to  bring  an  a6tion  againft  him,  and  are  now 
proceeding  in  the  fpiritual  court,  and  therefore  prays  an  injunc- 
tion, and  this  day  moved  for  the  injunction,  on  bringing  the 
money  into  court. 

The  defendants,  the  executors  of  Foredam,  have  put  in  an  an- 
fwer,  and  infift  upon  being  paid  the  300/.  and  that  there  ought 
to  be  no  injun£lion. 

The  executors  of  Mrs.  Elizabeth  Brown  have  not  yet  an- 
fwered. 

'  N  n  2  LoRj> 


do  7 


Mitchell  v. 


Hs  may  af  1?.w 
bring  an  action 
before  probate, 
buc  he  cannoc 
declare  till  the 
will  is  adually 
proved. 


Cafe  236. 


An  infant  is 
bound  by  a  fet- 
tlementmade  on 
her  marriage, 
wliere  it  was 
cade  with  the 
approhaLion  of 
parents  and 
guardians  (i). 


[  608  ] 


CA  S  E  S  Argued  and  Determined 
Lord  Chanxellor, 

Denied  the  motion,  and  faid,  that  an  exeeutor  as  he  is  /;/  atitcr, 
drcit^  unJefs  he  hus  proved  his  teftator's  ^^111,  is  not  intitled  tOj 
bring  this  bill  of  interpleader  till,  as  I'tanding  in  the  place  the;:, 
teftator  by  virtue  of  the  prebate,  he  had  made  himftlf  a  debtor.  >  ' 

An  executor  may  at  law  bring  an  a^lion  before  probate,  but 
cannot  declare  till  the  will  is  a£lually  proved,  and  a  bill  in  equity 
being  in  the  nature  of  a  declaration  at  law,  an  executor  cannot 
bring  a  bill  here  till  after  probate  ( i). 

Though  the  plaintiff  Simon  Mitchell  fays,  a  caveat  is  entered 
againft  his  proving  the  will  of  Richard  Mitchelly  it  appears  to  be 
no  more  than  a  monition  to  the  executor,  in  order  that  an  in- 
ventory may  be  brought  in,  to  found  a  commiflion  of  appraife- 
ment. 

Another  reafon  for  denying  the  motion  is,  that  the  executors 
of  Mrs.  EUznheth  Broivn  have  not  yet  put  in  their  anfwer,  which 
may  poflibly  put  an  end  to  the  queftion,  and  by  the  exprefs  €0» 
veaant  Richard  Mitchell  was  to  pay  the  300  /.  to  Foredam,  ^ 

(l)  Wills  V.  Rich,  ante  Z  vol.  286.  note  I. 

Ftiton  Harvey  and  Dorothy  his  Wife  verfus  Solomon  AJlAcy  anil, 
others March  28,,  1748,  when  the  Caufe  Jlood  for  Judgmentm 

Lord  Chancellor, 

THIS  caufe  comes  before  the  court  upon  a  bill  brought  by 
Mr.  Harvey  and  his  wife,  to  have  the  benefit  of  feveral 
provifions  made  for  the  plaintifl^  Mrs.  Harvey^  partly  by  the 
the  will  of  her  grandfather  Alexander  Piifieldy  and  partly  upon  the 
fettlement  made  by  her  father  and  mother,  notwithftanding  the 
fettlement  was  made  upon  her  marriage,  with  her  late  hufband 
Charles  Pitfield,  flie  being  then  an  infant ;  the  prayer  of  the  bill 
is  in  the  alternative,  that  if  flie  cannot  have  this  relief^  then> 
that  flie  may  have  fatisfaclion  made  her  out  of  the  eftates  of  her 
late  hufband. 

The  cafe  and  the  fa£ls  are  thefe  : 

Dorothy  Harvey,  the  plaintiff  i">//(?;i*s  wife,  is  the  daughter  of 
th.e  defendant  Solomon  Afblcy^  and  Winefrid  his  wife,  and  the 
grandaughter  of  Alexander  Fitfeld :  In  1737,  Dorothy  being 
then  of  the  age  of  fifteen,  and  her  father  and  mother  both  living, 
(lie,  with  their  confent,  and  with  the  approbation  of  all  her  re- 
lations, intermarried  with  Charles  Pitfeldy  Efquire,  her  iirft 
coufin,  and  the  heir  male  of  her  mother's  family. 

Previous  to  the  marriage,  a  fettlement  was  made  on  the  29th 
of  June  1737  ;  Charles  Pilfield  was  the  firfl  party,  two  truftees, 
A^sV.  were  parties  and  .  the  plaintiff  Dorothy  herfelf  was  a  party 
the  eftate  of  Dorothys  fortune  flood  thus,  fhe  was  intitled  under 
her  grandfather's  will  to  5000/.  which  was  to  be  paid  her  on 
marriage,  if  flie  married  with  the  confent  of  her  father  and  mo- 


(i)  See  FouhL  Treat f^  ^^H^^J^v  ^7^ 
differcat  parts  of  this  cafe. 


no te  J .  and  the  cafes  rciferred \ }9  i . 

thef. 
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ther,  or  at  her  age  of  twenty-one ;  and  if  flie  married  without  Hj 
fuch  confent,  or  died  before  twenty-one,  then  the  5000/.  was  Ashl^t, 
given  over  to  her  fiRer  ;  befides  this,  fhe  was  llkewife  intitlcd  to 
a  portion  under  the  marriage  ftittlement  of  her  father  and  mother  ; 
for  by  that  fettlement,  in  cafe  of  an  eldell  fon,  and  younger  , 
children,  a  power  was  referved  to  Mr.  Apley  and  his  wife,  to 
charge  the  ei'late  tlierein  limited  with  a  fum  not  exceeding  4000/. 
which  was  to  be  paid  to  all  or  any  of  the  younger  children  of 
the  marriage  in  fuch  proporcions  as  they  fhould  think  fit:  and 
in  cafe  there  was  no  ifTue  male  of  that  marriage,  then  a  500 
year's  term  was  limited  to  truftees,  to  raife  the  fum  of  3000/.  for 
daughters*  portions,  but  this  was  not  to  be  raifed  till  after  the 
death  of  the  father,  and  if  a  fon  fliould  be  born  afterwards,  they 
were  entitled  to  nothing. 

The  other  part  of  Dorothys  fortune  was  a  moiety  of  Alexander 
Pitfield'^i  perfonal  eftate  after  the  death  of  her  mother,  but  de« 
pending  upon  a  contingency ;  for  by  his  will,  if  Mr.  AJlAey  and 
his  wife  died  without  leaving  a  fon,  then  the  refidue  oi  Alexajider 
FitfiehV^  perfonal  eftate  (called  55,000/.)  fhould  go  to  fuch 
daughter  or  daughters  of  Mr.  Afiley  and  his  wife,  as  fliould  be 
living  2^t  the  death  of  Mrs.  Afiley. 

From  hence  it  appears,  that  Mrs.  Harvey  was  in  prefent  In- 
titled  only  to  5000/.  and  in  orde.r  to  intitie  her  to  it,  the  mo- 
ther's confent  by  the  grandfather's  will  was  made  neceflary,  if 
married  before  twenty-one,  and  if  flie  had  married  without  fuch  - 
confent  of  the  mother,  it  would  have  gone  to  the  other  filler. 

As  to  the  circumftances  of  Charles  Pi  I  fields  eUate,  they  flood 
thus,  he  had  an  eflate  at  Hoxton  in  Middlefex  of  500/.  a  year, 
charged  with  a  debt  of  9000/.  he  had,  likewife  a  moiety  of  an 

eftate  in  the  Ifie  of  Ely  of  the  value  of  with  incumbrances 

thereon  to  the  amount  of  6000  A  and  another  estate  in  London 
and  M'lddlefex  of  900/.  a  year,  which  was  in  fettlement  to  himftlf 
for  life,  remainder  to  his  nrll  and  every  other  fon  in  tall  male, 
remainder  to  Mrs.  AJlAey  in  fee. 

XJiidcr  thefe  cIrcumRances  the  fettlement  made  and  execut  ed  [  <^09  1 
was  thi^s,  as  to  the  etiate  laft  mentioned,  there  was  no  occafion 
tior  podibility  to  make  any  fettlement  of  it,  being  limited  in  flricl 
fettlement  to  the  iffue  male,  and  could  not  be  altered;  it  fre- 
quently happening  that  ellates  are  fettled  in  fuch  manner,  that 
they  muft  neceffarily  go  to  the  iiliie  of  the  marriage  :  as  to  the 
eftate  in  Hoxtm^  it  was  fettled  upon  the  marriage  in  ftricl  fet- 
tlement ;  and  in  default  of  iflue,  to  tlie  furvivor  of  the  hulband 
and  wife  j  the  eftate  in  the  ifle  of  Ely  is  likewife  Hmited  in  ilrid: 
lettlement,  the  laft  remainder  to  Doroiky  in  fee. 

In  confideration  of  the  marriage,  and  the  hufband's  fortune, 
the  'lady's  is  fettled  in  this  manner,  her  5000  /.  is  agrecd^to  bt^ 
paid  immediately,  to  difcharge  the  incumbrances  upon  the  Hex- 
ion  eftate ;  one  moiety  of  the  f i  m  of  3000  /.  to  be  raifed  by  virtue 
of  the  term  for  that  purpcle,  is  to  be  applied  in  the  fame  mam>er 
as  the  refidue  of  the  moiety  of  the  contingent  bequeft  in  the 
grandfather's  will  aftermentioned  •,  the  other  moiety  of  the  3000  /• 

N  n  3  to 


CASES  Argued  and  Determined 


Harvey  v.  to  belong  to  Charles  Pitfield^  but  is  not  to  be  paid  till  after  the 
Ashley.  ^^^xh.  of  Dorothyh  father  :  as  to  the  contingent  bequeft,  to  which 
Dorothy  was  intitled  under  the  will  of  Alexander  Pitfieldy  a  moiety 
of  that  was  to  go  towards  difcharging  the  debt  on  Mr.  Charles 
pitjield^s  eftate  ;  and  what  fhould  remain  of  that  moiety  was  to 
be  laid  out  in  fecurities,  and  the  intereft  was  to  be  paid  to 
Charles  Pitfield  during  his  life,  afterwards  to  Dorothy  for  life, 
then  to  the  younger  children,  and  if  no  younger  children,  then 
in  truft  for  the  furvivor  of  Charles  Pitfield  and  Dorothy^  and 
the  other  moiety  of  the  faid  contingent  bequefts  was  to  belong 
to  Charles  Pitfield^  his  executors  and  adminiftrators ;  this  is 
the  difpofition  made  xxk  favour  of  Mrs.  Harvey  of  the  furplus 
of  the  grandfather's  perfonal  efhate. 

The  marriage  took  effect  in  July  1737;  and  fubfequent  to 
the  marriage  the  facts  ar^  thefe  in  Auguft  i']29i  ^'ifi^^d 
died,  and  left  iffue  one  daughter  Mary\  in  December  1740,  the 
plaintiff  Dorothy  married  with  Mr.-  Feltofi  Harvey^  after  the 
marriage  the  plaintiff  Mr.  Harvey  entered  upon  the  eilate  in 
fettlement,  that  Charles  Pitfield  had  fettled,  and  did  fome  afts 
of  ownerfliip  :  in  June  1 743,  the  plaintiff  Dorothy  attained  her 
age  of  twenty-one^  and  on  the  loth  of  January  1745,  the  bill 
was  brought. 

It  has  been  faid  by  the  plaintiff's  counfel  that  this  is  not  a 
bill  to  fet  afide  the  marriage  fettlement,  for  that  would  be  too 
ftrong,  but  only  to  let  in  the  plaintiff  Dorothy^  and  her  fecond 
hufband,  to  take  that  intereft  which  fhe  had  in  her  fortune  5 
but  this,  in  the  prefent  cafe,  will  appear  to  be  a  diftinftion  in 
words  only,  for  it  is  in  effecl  to  overturn  the  fettlement  after 
there  is  iffue  of  that  marriage,  the  hufband  dead,  and  the  con- 
tra 61  on  one  fide  fixed. 
[  5l0  ]  This  feems  to  be  a  bill  prima  imprejlonis,  for  upon  looking 
into  the  cafes  I  can  find  no  precedent  to  warrant  fuch  a  decree. 

The  two  principal  points  arifing  upon  this  cafe  are,  I'trfi, 
Whether  Mr.  and  Mrs.  Harvey  are  to  be  bound  by  this  fettle- 
ment on  her  firft  marriage,  abflra£led  from  any  circumftances 
that  have  happened  fince. 

Secondly,  If  they  are  not,  whether  what  has  been  done  by 
the  plaintiffs  fubfequent  to  the  fettlement  either  by  a£ls  of  ad- 
miffion,  acquiefcence,  and  by  way  of  affirmance  of  it,  will  vary 
the  cafe. 

It  is  not  material  perhaps  to  give  an  opinion  on  the  firft 
queftion,  for  the  latter  confideraticn  might  poffibly  make  the  firft 
point  unneceffary  ;  but  to  difcourage  fuch  an  attempt  as  is  now 
fet  up,  I  M'ill  give  my  thoughts  upon  it. 

As  to  the  firft  point  therefore  the  great  objedlion  is,  that 
IXorothy  at  tlie  time  of  the  marriage  and  fettlement  made  was  an- 
infant,  and  that  by  the  rules  of  Jnw  flie  could  not  be  bound  but 
at  her  elctiion  when  of  the  age  of  twenty-one. 
\vh<Tf^  an  agree-      It  is  very  true  in  .  law  this  d.iffcrcnce  is  taken,  that  where  an 
^.}t^ts  ^  agreement  appears  ihpon  the  face  of  it  to  be  prejudicial  to  an 
it't:rt"ie  nrc}u0i-   infuut,  it  is  void,  but  if  for  his  advantage,  then  voidable  only  y  . 

ci  il  to  an  iiit'a^at  . 

it  ib  void,  but  if  far  hii  advant  age,  then  vcidr.hic  only.-  . 

o  this- 


In  the  Time  of  Lord  Chancellor  Hardwicke. 
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this  do£lrine  is  fully  laid  down  in  Hyli  verfus  Ward^  in  J/ltz-    Harvev  v. 
gibbons's  Reports^  175,  275,  a  book  of  no  authority  ;  bur  the  cafe  •A.shley. 
is  truly  reported,  and  all  the  diiterenccs  upon  this  point  well 
talcen,  hy  Lord  Ciller  Ju'Hc:  R;'cvc's  \\\  his  argument,  which  is 
the  befl  I  knovv  upon  tlie  lubjjcl. 

Infants  mny  contra6l  marriaj^c,  males  2X  fourteen ^  females  at  Ma-nage  agree- 
iiveloe  \  and  thefe   agreemeats  (iiitcr  from  all  others;  the  prin-  mcnts  dlfFsr 
cipal  confideratioti  is  t.'u'  marri  Lgr  ;  fjttlements  are  prudential  ^^^^^^^^^'^^^'^ 
acls  done  ciiicfly  f)r  tiii^  confidei  ation,  and  the  eftate  fettled  mai-riage  i  had 
may  be  greater  or  kfs  according  io  tlie  difcretion  of  the  parties  :  the  contraa  is 
as  loon  as  the  marrlaij;e  is  had,  ti^e  principal  contract  is  executed,  cannorbcnf^ 
and  cannot  be  let  alide,  or  refciiKied,  the  c'lLite  and  capacities  fcindedj  the 
of  the  parties  are  altered,  the  cliildren  boni  01  the  marriage  are  '^^''^'''en  are^ 
equiliy  purchafers  under  both  father  and  mother,  and  tlierefore  ferlVn  l-rboch" 
it  has  been  truly  faid  that  marriage  contracts  ought  not  to  be  f-ither  a  d  mo- 
refcinded,  becaufe  it  would  affccl  the  interePc  of  third  perfons,  J.^^'"* f^^^ere- 

w    -/r  ,  '"^y  cannot 

caufc  it  would  affeQ  the  interefi:  of  third  perfoiiij  tbciJJ'ue, 

There  is  a  difference  between  agreements  on  marriage  heirg  Another  . 
carried  into  execution,  and  other  agreemients  ;  for  all  agreements  mjnts  arecanfi- 
befides  are  confulered  as  intirCj  and  if  either  of  the  parties  fail  in  ^^^'^^.^^  entir_-j  & 

r  r   1  •  •  L       1  1  •     if-i^f^erof  the 

pertormance  oi  the  agreement  m  part,  it  camiot  be  decreed  ni  pracks  fiii 
fpecie,  but  m.ull:  be  left  to  an  a£i.icn  at  law  ;  in  marriage  agree-  p(--rt-brmance 
7nents  it  is  otherwife,  for  thouiili  either  the  relations  of  the  huf-     ^^^'^ ^S^^^^e- 
bawd  or  wife  Ihould  fail  in  the  performance  of  their  part,  yet  the  not  be  decreed 
children  may  compel  a  performance  :  if  the  mother's  father  for      specie:  in 
inllance  ha'Ji  agreed  to  give  a  portion,  and  the  hufband's  father  n-ent-^khochlrl 
hath  agreed  to  make  a  fettlement,  thongli  the  mother's  father  do  wife,  for  .hough 
not  give  the  portion,  yet  the  children  may  compel  a  fettlement,  ^/^^er  the  r;b- 

r  r  n     n  !  •  I-  i       ^lO^S  of  the  huf- 

lor  non-periormanee  on  one  part  Ihaii  be  no  mipediment  to  the  band  or  wife 
children's  receiving  tlie  fuH  benefit  of  the  fettlement ;  fo  if  there  ^ould  fail  in 
be  a  failure  on  the  part  of  the  father's  relations  it  is  the  fame:  P.*='"^o'"nv^e 
all  the  court  could  do  in  that  cafe  would  be  to  lay  hold  on  fuch  the  children  may 
eftate  as  he  fhould  claim  towards  making  good  his  portion  of  the  ^,^"^.-^1  a  per- 
fettlement ;  for  the  children  confidered  as  purchafers  are  intitled  If  the 'mother's 
to  all  the  benefit  of  the  ufes  under  the  fettlement,  notwithiland-  father  agrees  to 
ing  there  has  been  a  failure  on  one  fide.  ,  ^'^'^  \  poi-t.on, 

°  and  the  hul- 

h  ind's  f:i:lit;r  to 

make  a  fettlement,  though  he  does  not  give  the  portion,  yet  the  children  may  compel  a  fectlernejit. 

If  the  court  Oiould  relieve  her,  it  mult  relieve  againft  the  whole 
fettlement,  becaufe  every  pare  conftitutes  the  whole,  as  there  is 
a  confideration  arifes  from  each  part  and  therefore  it  is  impof- 
fible  to  take  away  any  part  of  the  conluieration,  without  over- 
turning the  fettlemeni  entirely  nay,  tiie  intereft  of  Mrs.  Harvey 
herfelf  would  be  aiteded  eventually  at  leait,  for  flie  mull  in  fuch 
cafe  wave  her  jointure,  and  the  huiband  perhaps  might  come 
into  poffeffion  of  the  whole  of  her  fortune,  and  make  wUat  uie 
of  it  he  pleafes.  ■     «I  ^^ 

To  go  further  ;  the  law  has  intrufted  the  father  and  guardians  ^  ^  ^1^.^. 

with  the  marriage  of  their  children  and  wards  ;  aiul  according  to  or  a  gCardian 

frauduhiiJv  or. 

corruptly,  the  marrhige  ngrecmentis  p.ct  to  be  fct  afide,  or  the  children  to^be  ftript,  buc  the  ra-hcr  -t 
gujrdiitii  m.iy  be  dccrcvd  to  ijukc  a  fiU.r^dijn  ,  a;v,t  die  h^fb  \ad,  if  a  p.uty  to  the  f/uuJ,  Ih  .11  do  ii  liitcwii ,-. 

N  n  4  die 


6it  CASES  Argued  and  Detcrmineci 

Harvhy  v.  law  they  ought  not  to  do  it  to  their  difparagement;  but 

Ashley,  fuppofing  they  fhould  a6l  fraudulently  or  corruptly,  the  marriaee 
agreement  is  not  therefore  to  be  fet  afide,  or  the  children  to  hs 
ftrlpt,  but  the  father  or  guardian  may  be  decreed  to  make  fatif- 
fa£lion,  and  the  huiband,  if  a  party  to  the  fraud,  Oiail  do  it  Uke* 
wife  ;  analogous  to  thofe  cafes  where  fraudulent  agreements 
,  have  been  made  by  parents  to  take  back  part  of  a  child's  fortune 
in  contradi£lion  to  the  open  public  agreement,  in  which  cafes 
the  court  interpofes,  as  in  burton  verfus  Benfon^  2  Fern,  764. 

The  prefent  cafe  does  not  fall  within  the  reafon  of  thefe  cafes 
of  corrupt  agreements  :  here  is  no  difparagement  or  pretence  of 
[  ^12  ]      fraud,  or  of  any  gain  made  by  the  father  or  mother;  but  on  the 
contrary  every  thing  appears  to  be  done  by  Mr,  ^Jh/ey  and  his 
wife  to  advance  it. 

The  daughter  in  the  firft  place  was  married  to  the  heir  male, 
of  her  mother's  family,  and  by  their  confent  to  the  marriage 
they  accelerate  her  right  to  the  5000/.  and  veitg  in  Dorothy  im- 
mediately though  hut  fifteen  ;  and,  if  there  had  been  a  fon  of 
Mr.  JJIj/ey  and  his  wife,  would  have  been  intitled  to  nothing  j 
and  in  1737,  it  was  not  impoHible  in  the  courfe  of  nature  but 
there  might  have  been  a  fon,  and  they  could  too  have  appointed 
the  whole  to  one  younger  child  in  prejudice  to  another  ;  and  yet 
they  took  the  only  method  of  fecuring  it,  by  making  an  appoint-^ 
ment  irrevocable  of  it  under  the  fettlement. 
The  parents  did      Thus  it  ftands  as  to  the  nature  of  the  fettlement ;  the  firft  ob^ 
not  make  fo  be-  je£tion  is  as  to  the  incapacity  of  Dorothy  as  an  infant  ;  and  the 
for^a dau^-^htci' as  fccoiid  objetSlioUj  that  the  pai-ents  of  Dorothy  did  not  make  fo 
they  might  have  beneficial  a  bargain  for  her  as  they  might  have  done  ;  admitting 
donc,nota  lufB-  ^j^^  j  apprehend  it  would   not  be  a  fufficient  reafon 

cient  reafon  to  „        _  ,       ,  .  ,^111        •         n  s 

fet  afiie  a  mar-  fet  afide  the  marriage  agreement ;  the  law  has  mtruited 
riage  agreement}  parepts  with  the  marriage  of  their  children ;  there  are  many 
truiled  ^htm '  con Gderatiotis  that  may  induce  a  parent  to  agree  to  a  marriagq 
with  :he  mar-  bcfides  a  llricl  equality  of  fortune,  as  the  inclination  of  the; 
^h'k  ^^^d  P''^^fi€S,  their  rank  and  quality,  th^  perfon  fuperioy  perhaps  ia 
thcr/ar"e*many  ^^'^  refpecl  to  whom  the  infant  is  to  be  married,  and  other 
fronfidcrations,  advantageous  circumilances  ;  the  convenience  too  and  propriety 
and  proper  ones,      fuch  a  match  as  to  prcfcrve  the  whole  eftate  in  the  family, 

that  may  induce  *^  •    1         r  ' 

a  parent  to  agree  which  are  matters  proper  for  parents  to  judge  or. 

a  matcli,  be- 

lides  a  ftric^  equality  of  fortune,  as  the  inclination  of  the  parties,  C^ff. 

Where  an  infant  The  flatute  of  Hen.  8.  fhews  ftrongly  the  opinion  of  the 
is  married  CO legifiaturc  in  this  refpf.<Sl: ;  for  though  at  law  no  jointure  upon 

g^eat^eftacc/  ^  woman  even  of  full  age  could  bar  her  of  dower  :  yet  the  fta- 

tftoughthiG  .wcr  tute  makes  it  a  bar,  and'  a  jointure  will  even  bind  an  infant 

IS  a  uurd,  a,  d  ^^^^  preclude  her  from  dower :  confider  the  trull  put  in  parents 

(hchas  ajointure        ,  ^        ,.  -         -       -       1     •    r       •  •    t  1 

o:)iv  of  a  tench,  auU  guarcliaDS  ;  luppole  a  lemaie  mrant  is  married  to  a  gentie- 
yei  4s  the  !iiw,  man  o-f  great  ellate,  the  dower  is  one  third,  and  yet  fihe  has  a*^ 
has  .nttufi,-d  pd-  jQjj-^jjj-e  niade  to  her  of  only  one  tenth  of  the  value;  and  not-^ 

rents  wKh  the  ,.  ,1        1       •         n    1  1  i- 

judg.iic-nt  ofpro-  vvitiiliandmg  tliis,  as  thc  law  has  mtruited  parents  and  gu^pH 


'ifl')!.  fo.  /'if  I  lis, 


^(a/lh^l.jiot  fee  it  a^de  upon  the  inequality  between  the  dower  and  the  jointure. 
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ans  with  the  judgment  of  the  provifion  for  infants,  fhe  fliall    Harvey  r. 
not  fet  it  afide  upon  the  inequality  between  the  dower  and  the  'AsHi.>:y. 
jointure  ( i ). 

I  will  not  fay  how  far  a  mere  elufory  jointure  might  be  re- 
lieved againft,  but  if  it  is  not  adequate  to  what  flie  would  have 
had  in  dower,  it  is  no  reafon  to  fet  it  aflde. 

There  may  have  been  zi\s  of  parliament  obtained  for  the   [  ^^3  1 
marriage  of  a  young  I^ady  an  infant,  who  has  an  interell  in  a  real       '"^-^"^^^  of 
eftate,  but  I  never  heard  of  a  private  a6b  of  parliament  obtain-  adiof pfrii  ime'nr 
ed  for  the  marriage  of  a  young  Lady  who  has  a  money  portion      the  m.irriaga 
only,  merely  becaufe  (lie  is  an  ^Infant.  "^j '  T ""S ^<iy, 

'  J  whonai  ;i  mo- 

ney portion  onjjr 
merely   becaufe  ihe  is  an  infanc. 

The  reafon  why  it  may  be  ncceffary  to  apply  for  an  aft  of  The  reafon  wliy 
parliament  upon  the  marriatre  of  an  infant  M'ho  has  an  intereft  J"^^  ^pp'i^'^-i^  '^ 

r         ,     n  •        1         1       ■   1         r  1      •   r  in  .„  ^^i^'^"  been  myel- 

in real  eicate,  is,  that  the  rights  ol-  the  mfant  to  real  elrate  wdl  in  re fpe a:  to  rf-ai 

not  be  bound  by  any  agreement  maci«i  in  relation  to  it,  unlefs  the  ^'^^^-^f^,  that 
Im fband  n,oukl'  have  iirue  by  that  marriage.  t^^L 

be  bouMii  Hy  uny 

agreement:  In  relation  ts  it,  unlefs  tht  liufb  rnd  liiould  have  iffue  by  thatmm'ia^e. 

But  where  it  is  n  money  portion,  her  interefl  in  it  may  be  Unlefs  a  father 
bound  by  agreement   on   the   marriage ;   and    if  a  parent  or      ^  guurdiau 
guardian  cannot  contracl:  for  the  infant  fo  -as  to  bind  this  pro-  fo"thnnfIn*t fo 
.perty,  the   hulband,  as  it  is  a  perfonal  thhig,  would  be  in-  as  to  bind  money- 
titled  to  the  abfolutc  property  in  it  immediately  upon  the  mar-  P'^op^'r'^y* u  ;» 

^      i-       J  J      i  a  peilonal  thing, 

nage.  th..-  hufband 

vv'ould  be  immcuiately  Intitled  to  it  on  the  aurriigj. 

To  carry  this  fiill  further  than  at  tlie  bar,  it  mull  be  allowed  Moft  portions 
mod  portions  to  yourig  Ladies  urife  under  fettlements,  and  (lie  r[ln^.^^"'^'^J|/^^' 
is  as  much  a  purchafer  as  if  it  came  from  a  collateral  relation  \  the  daughter  is 
and  yet  there  never  was  any  objedion  to  a  fatlier's  direfting  on     ^^^'^^'^  AP'^*"" 
what  terms  fire  lhall  be  difpofed  of  in  marriage.  c  imr^om  'a 

coUiti-ral  rela- 
tion, and  yp.t  there  has  never  been  any  cbjc'flica  te  the  father's  dlfpoling  of  her  in  ciarriage  on  what 
terms  }>e  pleafes. 

AnoJher  objeftion  was  made,  that  as  part  of  this  fortune  is 
a  contingent  intereft,  which  by  the  marriage"  would  not  have 
been  transferred  to  the  hufband,  therefore  what  has  been  done 
with  regard  to  this  is  redundant,  and  they  iliouid  at  lead  have 
left  her  the  chance  of  taking  the  benefit  of  it. 


Jin-dan  v.  Savage,  2  Eq.  Jh.  lOT. 
fh  8.  Bttchhighnmjhhe  v.  Dniry^  5  Bro. 
Par.  Ca.  570.  tijir.  Co.  Liit.  36,  b,  note 
7.  Contruy  Cray  v.  IVUlisy  9  ('hi.  249. 
ph  18.  In  Glover  v.  Bates y  ante  1  vol.  439, 
Lord  Hardvjich  held,  that  the  fctclcment 


of  iX^Qperfmal eftate  upon  the  wife  an  in" 

f'rity  in  i)ar  and  fatiifad^ion  of  hrr  ci.'i!:n 
by  t!ie  cujhm.,  or  any  oth'-r  vfa-^?  cr  latv, 
could  not  bind  her  aficr  her  huiD  ino's' 
death,  tho'  the  agreement  wa^  entered 
into  l^y'orc  marriage. 

I  iievcr 


6'!  %  CASES  Argued  and  Dcterm'med" 


k/'.  6o^,  9   Mv:i.  lOI.  S.  C.   Fiae  Bates  v.  A7/V./v>         2  vol.  2o3. 


Harvey  v.  I  never  heard  any  diflni^llon  where  money  portions  were  ri!  | 
Ashley.      pofleflion  or  contingency;  the  cafe  of  Theobald  verfus  Defay  (i) 

determined  finally  in  the  Houfe  of  Lords,  is  a  very  ftrong  cafe  | 
to  the  purpofe  \  the  court  there  gave  relief  againft  a  recovery  in  | 
eje6lment,  and  Lord  Coutper  and  Lord  Macclesfeld  lard  great  | 
weight  upon  its  being  a  reafonable  a6l  done  by  the  confent  of ,  f 
the  friends  and  relation  of  the  wife. 

The  plaintiff  Dorothy,  if  fhe  had  been  a  feme  fole,  might 
have  made  a  will  of  this  contingent  intereft,  and  it  being  a  per- 
fonal  thing,  it  is  faid  flie  might  have  bequeathed  iit  -dX  fifteen  years 
of  age. 

Many  portions  of  women  depend  upon  contingencies,  as  upon 
riglits  of  furvivorfhip  ;  and  yet  difpofitions  of  them  are  fre- 
quently made,  for  otherwife  they  might  come  abfolutely  in 
E  3  the  power  of  their  hufbands,  as  where  they  fall  into  poffeffion 
during  the  coverture. 

Charles  Pitfield  indeed  hath  happened  to  die  in  the  life  of  the 
mother  and  Dorothy  ;  but  fuppofe  Mrs.  Afiney  had  died,  Dorothy 
and  Charles  furviving,  would  it  not  have  been  a  great  imputa- 
tion on  the  father  and  mother  if  they  had  fuffered  the  hufband  to 
run  away  with  it  ? 

It  is  dangerous  therefore  for  the  court  to  enter  nicely  into  a 
fcrutiny  of  this  kind,  when  thefe  provifions  are  made  to  guard 
againft  the  halhand,  and  a  very  prudent  proper  caution  ;  nor 
will  they,  when  the  event  has  happened,  determine  whether 
at  the  time  the  agreement  was  made,  it  was  more  or  iefs  bene- 
ficial. 

Befides,  if  the  plaintiff  Mrs.  Harvey  and  her  fifter  Mrs.  Bech- 
ford  had  died  in  the  life-time  of  their*mother,  Charles  Pitfield 
would  have  been  intitled  to  the  furplus  for  his  life  under  Alex- 
ander PltfiehW  will. 

It  is  a  very  remiarkable  limitation  in  Alexander^  will,  to  and 
for  my  grandfon  Charles  Fi  field,  after  the  deceaje  of  my  t%i>o  grand- 
daughters* 

This  is  a  very  odd  limitation  of  perfonal  eftate ;  but  how- 
ever, I  do  not  know  but  it  might  take  cflecc,  as  being  in  the 
coHnpnTs  of  lives  in  efp  at  the  fame  lime,  and  confequently 
might  have  veiled  in  Charles  Pitfield  liirnfelf ;  and  the  teftator's 
intention  was  perhaps  to  augment  and  bring  his  fortune  into  one 
family. 

I  know  of  no  precedents  where  a  marriage  agreement  has  been 
called  into  queftion  in  tiiis  manner,  v/here  it  was  made  v/ith  the 
approbation  of  parents  and  guardians  j  but  there  have  been  feve- 
ra!  cafes  of  decrees  againft  infants. 

In  the  cafe  of //j^  Bfijop  of  Bath  and  JVells  verfus  Hippcfcy,  2^ 
Cha.  2.  before  Lord  Nottingham  i  tl^.ere  was  a  fubmiffion  to  an 
award  by  ih.e  Bifiiop  on  one  part,  and  the  defendant,  an  infant 
and  Ids  guardian,  on  ti;e  ether  part ;  the  av.'ard  was  to  this 
effe£l,  that  during  the  Bilhop's  lif»i,  and  the  infant's  minority, 
the  plaintiff  and  defendant  Ihould  be  at  liberty  promifcuoully  to 
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iglead  ore  in,  ^c.  and  that  the  profits  fhould  be  divided  equally 
letween  them  :  a  bill  was  brought  to  confirm  the  award,  and 
he  court  being  of  opinion  the  infant  was  bound  by  it,  indem- 
lified  the  truftees  for  what  they  had  done,  and  decreed  accord- 
ng  to  the  prayer  of  the  bill,  that  the  award  fhould  be  eftablifli- 
:d.  **In  the  cafe  of  Sinrklatid  verfus  Coker,  the  defendant  was 
*  feifed  for  lives  of  a  church  leafe  in  trult  for  an  infant ;  on  a 
treaty  of  marriage  between  the  infant  and  the  plaintiff,  and  a 
thoufand  pounds  portion,  an  indenture  was  made  with 
the  confent  of  Cc-^^r  the  guardian,  whereby  the  infant  cove-  [  (5i^  2  ' 
n^nts  that  the  leafe  fliouid  be  furrendered,  ar^d  a  new  leafe 
taken,  and  the  wife's  life  pu  therein  for  her  jointure  j  Coher 
was  made  party  only  to  fliew  his  confent :  the  marriage  was 
'  had,  the  portion  paid,  the  hufband  died,  the  leafe  furren- 
dered, and  the  wife's  life  put  in  :  the  widow  fued  Coker  to 
'  affign  for  her  life,  and  decreed  accordingly  ;  and  Coher  pre- 
tending  the  truO:  was  in  the  firft  to  pay  debts  to  him,  it  was 
"  decreed  the  debts  fhould  be  paid  out  of  the  truft  after  the 
«  widow's  death."  The  decree  affirmed  on  a  rehearing.  2  Ch» 
Caf,  111. 

In  the  cafe  of  Blob  verfus  Lady  Hereford,  1  Vent,  501.  "  A, 
married  B»  who  had  an  eftate  in  land  and  a  fortune  in  money; 
they  being  both  infants,  an  a£^:  of  parHament  was  obtained  for 
fettling  a  jointure  on  the  wife  in  bar  of  dower,  but  to  ceafe 
if  fhe  did  not  fettle  her  land  when  of  age,  but  nothing  faid  as 
to  the  perfonal  eftate ;  part  of  the  fortune  is  a  mortgage  for 
1300  /.  taken  in  a  truftee's  name;  the  wife  when  fl:e 
came  of  age  fettled  her  own  land,  and  afterwards  the  huf- 
band  dies,  the  queftion  was,  v/hether  this  money  fhould  go 
to  the  plaintiffs,  executors  of  Lord  Hereford^  or  as  a  chofe  in 
*'  anion  furvive  to  the  wife.  Lord  Cowper^  then  Lord  Keeper, 
**  faid,  I  lay  no  ftrefs  upon  the  declaration  of  truft,  the  law  of 
this  court  will  prefume  a  promife  ;  and  in  all  cafes  where  a 
fettlement  is  equivalent,  it  ihall  be  intended  the  hufband  was 
**  to  have  the  portion,  the  wife  ftiall  not  have  her  jointure  and 
fortune  both ;  and  the  rather  in  this  cafe  becaufe  a  truft,  and 
the  huftiand  could  not  come  at  it,  fo  as  to  alter  the  property 
without  the  affiftance  of  this  court  ;  and  the  defendant  was  con- 
demned  in  cofts." 

I  mention  this  cafe  only  to  fhew,  that  though  there  was  an  lOt 
of  parliament  in  confideration  of  real  eftate  fettled  by  both  fides, 
yet  no  notice  was  taken  of  the  money  portion. 

In  the  cafe  of  Caiwel  ytriws  Buchu\  2  IFms-.  243.  Lord  Chan - 
cellor  Maulefield  faid,  "  That  if  a  feme  infant  feifed  in  fee  on 

a  marriage,  with  the  confent  of  her  guardianr,  Ihould  cove- 
.**  nant  in  confideration  of  a  fettlement  to  convey  her  inheri- 

tance  to  her  hufband;  if  this  Were  done  in  confideration 
**'of  a  competent  fettlement,  equity  would  execute  the  agrees 
**  ment  though  no  adion  would  lie  at  law  to  recover  damages 

(1)  Vide.  Divfjford  V .  J.nne  1  Bro,  Cha.  Zlocomle  V.  Qluhb.  2  Lro.  Cla.  r.|r,^ 
\'Re^.  iob.  If lUiamsw.  JFilliamSi  ibid.  1^2. 
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Harvky  ^.  This  is  going  a  great  way,  as  it  related  to  the  inheritance  of 
AsHi.EY.  the  wife;  but  yet  there  are  cales  where  the  court  will  doit^  j 
as  if  the  lands  of  the  wife  were  no  more  than  adequate  confi- ;| 
deration  for  the  fetrlement  that  the  hufband  makes,  and  after 
the  marriage  the  wife  fliould  die  and  leave  iffue,  who  would 
be  intitled  to  portions  provided  for  them  by  the  fettlement, 
it  would  in  that  cafe  be  very  reafonable  to  aiBrm  that  fettle-r 
ment. 

[  5i6  ]  Thus  far  upon  the  firjl  pointy  relating  to  the  force  and  validity 
of  this  fettlement,  as  it  ftood  originally,  abftraded  from  the  fiib«f 
fequent  circumftances  that  have  happened. 

As\o  the  fecotul poi?iti  whether  the  plaintiffs  are  concluded  by  ' 
a61:s  done  fmce  the  marriage  and,  admitting  there  was  a  do^bt 
upon  the  firft  point,  yet  the  fecond  is  very  clear. 
Tho^aficemaft^s  It  has  been  faid  on  the  part  of  the  plaintiff,  and  very  truly, 
VidowiayscUirA  that  there  has  been  ho  exprefs  alTent  in  this  caufe,  or  exprefs 
to  fomc:hing  ratification  of  this  fettlement,  and  that  the  parties  fhould  not 
Tytl's  ^infrhat  be  bound  unlefs  the  afient  is  clear,  and  after  a  full  knowledge 
does  not  bind  of  the  nature  of  the  fettlement,  and  therefore  has  been  com-? 
her  eieftion  to^  pared  to  the  cafe  of  a  freeman's  widow,  who,  notwithflanding 
^Hi  or  cuftom,^  Ihe  lays  claim  to  fomething  under  the  will  of  her  hufband,  will 
till  the  has  feen  ^ot  bind  hcr  election  to  take  either  by  will  or  cuftom,  till  {lie 
oMifhu'Sind's  ^^^^  ^""^^^^^  into  the  value  of  her  hufband's  effefls  ;  and  this  is  true 
effiai  j  but  flis  in  general ;  but  there  are  cafes  where  flie  fhall  be  concluded  by 
will  be  conciud-  ^£^3  ^out  by  her,  and  by  an  acquicfcence  ;  as,  where  fhe  has 
and^'by^^acquU^*  livcd  a  year,  or  a  year  and  half,  after  her  hulband,  and  acceptedx 
efceace,  as  an  intcrcft  uudcr  the  will,  ard  then  dies,  and  upon  her  death 
where  i}>e  his        exccutor  filcs  a  bill  for  hvi  cuftomary  fhare  j  there  the  biU 

lived  a  year  or  i- r    -/r  1  /  .  \ 

year  and  half    has  bccu  diimifled  (1). 

atcer  li^r  huf- 

fcanJ,  and  accepted  an  intcreft  under  the  will. 

There  is  fufhcient  evidence  here  of  the  plaintiff  Felton  Hat-* 
ief%  having  knowledge  and  notice  of  Dorothys  rights  under 
this  fettlement  :  In  1742  he  made  a  leafe  of  a  houfe  in  Picca^ 
ciilly  \  in  December  1 744  he  gave  a  letter  of  attorney  to  receive 
the  rents  of  part  of  the  eilate,  and  in  January  1 744  a  diflrefs 
was  made  by  virtue  of  an  authority  given  by  him  ;  and  in  May 
1745  he  gave  directions  for  getting  in  the  hay  ;  and  all  this  was 
done  after  a  counfel  of  eminence  for  the  plaintiffs  had  perufed 
the  fettlement.  _  , 

There  can  hardly  be  a  cafe  where  there  have  been  more  fo- 
lemn  ads  done  to  alFirm  a  fettlement  :  In  Franklin  verfus  Thonu 
biir\  I  Vcrn»  132.  an  agreement  being  void  as  againft  an 
infant,  yet  was  decreed,  the  infant  having  received  intereil 
under  it  after  he  beca'me  of  full  age,  which  was  an  affirmance 
of  it. 

In  the  cafe  of  Cecil  and  others  verfus  ^he  Earl  of  Salijhnry^  in 
2  Fern.  224.  the  court  faid,      They  would  hold  an  infant  to 
his  offer  made  by  him  in  his  anfwer  to  a  bill  brought  againft 

(l)  Towhyiis  V.  La  J  broke  J  2  Fef,  593. 

2  him 
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*  hlm-while  an  infant,  if  the  other  fide  are  thereby  delayed,  Harvey  t. 
'  and  if  he  would  have  departed  from  what  he  had  oiFered,  he  Ashlzy. 

*  ought  immediately  when  he  came  of  age  to  have  applied  to 
•*  tlie  court  to  have  retraced  his  offer,  and  amended  his  an- 

fwer:'V  So,  where  a  provifion  is  made  for  a  wife  in  Jieu  of 
ler  jointure,  by  articles  during  coverture,  if  the  wife,  after  the 
lufband's  death,  enters  but  u^on  part  of  thefe  lands,  fhe  is 
obliged  to  perform  the  whole  articles. 

Thefe  cafes  turn  upon  this,  that  adls  done  after  the  be-     r  ^   ^  7 
coming  a  widow  will  bind  ;  but  it  has  been  objected  thefe  were         ^7  J 
a£ls  of  her  hufband,  and  cannot  bind   the  wife,  who  was 
an  infant  in  the  life-time  of  her  firft  hufoand,  and  likewife  an 
infant  for  fome  time  fince  her  marriage  to  her  fecond  huf- 
i>and. 

This  appears  to  me  to  be  a  new  doctrine,  that  though  Mr, 
Fe/ion  Harvey  himfelf  would  be  bound,  yet  he  is  delivered  from 
it  on  account  of  the  infancy  of  the  wife,  which  is  in  effecl:  to 
fay,  he  cannot  be  bound  at  ail. 

If  a  feme  infant  marry,  and  a  jointure  is  made  after  mar-  where  a jolntiire 
riage,   and  the  hufband  dies,  leaving  her  an  infant,  if  flie,  is  made  aiccr 
without  doing  any  a£l  to  determine  her  election  during  her  I"- 
fancy,  marries  a  fecond  hufoand,  if  he  enters  upon  the  jointure  leaving  his  wife 
eftate,  that  entry  will  bind  the  hufband  and  wife  during  the  an  infiit,  ifAc, 
coverlure,  f'^'^i' 

any  adt  to  deter- 
mine her  elcG- 

tton,  marries  a  fecond  husband*  if  he  caters  on  the  jointure  eftate,  that  entry  v/dl  bind  tLK-m  boib 
^luring  the  coverture. 


Thefe  are  my  thoughts  on  the  two  main  points  of  the  caufe  j 
'hut  another  objc£lion  was  made,  that  Charles  Fitfield  was  guilty 
of  a  fraud  in  fecreting  judgments,  and  other  debts,  that  were 
charged  upon  the  efbate,  and  that  this  is  a  ground  for  relief  5 
and  fo  it  is,  but  not  to  fet  afide  the  whole  fettlement,  for  if 
there  are  any  incumbrances  which  he  did  not  difclofe,  then 
Charles  Pitfielcl*s  wifetiled  ejlate  ought  to  be  applied  to  exonerate 
that  eftate  w^hich  is  fettled  for  the  benefit  of  Mrs.  Harvey  and 
her  ijfue* 

As  to  fo  much  of'  the  bill,  therefore,  as  feeks  to  fet  afide,  or 
to  break  in  and  impeach  the  fettlement  made  on  the  marriage  of 
Mrs.  Piifieldy  it  ough^  to  be  difmilTed^  and  Lord  Hard-wicU 
decreed  accordingly* 
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CASES  Argued  and  Determmed 


Cafe  237*  Tilbury  verfus  Barhuty  March  2y  1747. 

l^^^-'^')'  A  Bill  was  brought  againft  the  defendant  to  deliver  up  all 
n'A'pri%!!!fi  ^^^^  deeds,  ^V.  of  the  eftate  mentioned  in  the  pleadings  of 


S.  c. 

leal  and  perfonal    ^  p  -  _ 

eft  ite  to  his  wife  the  caufe.  ^ 
for  life;  and  after 

her  death  to  his  fon  Johriy  and  his  heirs  for  ever,  and  in  cafe  of  the  death  of  yobn  ivUhout  any  heir^ 
then  to  the  plaintiff:  John  levied  no  fine,  nor  fuff  red  any  recovery,  but  by  will  devifed  the  wholf? 
to  the  defendant*  This  is  a  fie  mounted  on  a  fee,  and  a  wid  devife  to  the  plaintiff  in  lanvj  and  equally  fa 
mi^'uity  (i). 


The  queftion  depends  upon  the  will  of  the  late  DocSlor  TiU 
Bury,  who  thereby  devifed  all  his  real  and  perfonal  eftate  to 
his  wife  jimi  Tilbury  for  life,  and  after  her  death  to  his  fon 
yohn,  a  younger  brother  of  the  plaintiff's  by  another  venter, 
and  his  heirs  for  ever,  and  in  cafe  of  the  death  of  John  Tilbury^ 
nvithout  any  heir^  then  his  real  and  perfonal  eftate  devifed  to  his 
fon  John^  (hall  go  and  be  enjoyed  by  his  fon  Cornelius  the 
plaintiff, 

[  618  ]  Jnn  Tilbury  died  in  1725;  John  Tz/^/^r)?  the  fon  levied  no 
fine,  nor  fuffered  any  recovery,  but  made  his  will,  and  devifed 
it  to  the  defendant. 

The  queftion  is,  whether  John  Tilbury  took  an  eftate  in  fee,  or 
in  tail,  under  the  teftator's  will,  or  whether  the  plaintiff' takes 
any  more  than  an  eftate  for  life. 

Lord  Chancellor, 

In  all  devifes  of  this  kind,  ivhere  there  is  a  fee  mounted  upon  a 
ff",  I  dare  fay  the  teftators  mean  heirs  of  the  body,  but  unlefs 
there  are  words  to  reftrain  it  to  an  eftate  tail,  I  am  bound  to 
conftrue  it  a  fee  in  the  firft  taker,  and  confequently,  as  the 
teftator  had  devifed  the  whole  to  John  Tilbury,  the  fecond  devife 
is  void  in  law. 

I  cannot  go  on  a  prefamption  the  teftator  did  not  know  the. 
law ;  if  teftators  do  not  ufe  proper  words  the  court  will  fupply 
it,  where  the  intention  of  the  teftator  is  confiftent  with  the  rules 
of  law,  but  where  there  is  a  fee  mounted  on  a  fee^  it  is  a  void  de- 
vife to  the  plaintiff  in  law ;  and  as  this  is  a  legal  eftate,  I  muft 
conftrue  it  the  fame  in  equity. 

(\)  So     Leon.  111.  Attcrney  General  V.  TaU,    l.   Allen  v.  Spe7nUove,  z  Eq.  Ah, 

Grll,  2  P.  I'y.  369.    But  where  the  limi-  %o^.  pL   2.  Goodright  v.  Diinha?n,  DougJ, 

tation  over  is  to  a  perfon,  who  is  afo//^?/^'-  254.    Morgan  v.  Gr'fiths,  Ccivp.  234. 

r^//^t7V  to  the  firft  devifee,  then  the  devife  Pickering  v.  Tonvers,  Amb.  363.  I'ves  v. 

creates  an  ejlalc  tad.  Webb.  v.  Herring,  Legge,  15  Term  Rep.  488.  note.  Doe  v. 

Cro.  Jac.  415.    Nottingham  V.Jennings,  Ptning,  ^  Term  Rep.  l^lr  Ftarne  ^^Q. 
I  P,  IF,  23.  Tjie  V   ff'illis,  Ca,  Temp. 


in  the  Time  of  Lord  Chancellor  Hardwicxe. 


Anonymous,    March   lo,    1747.    The  third  Seal  after  Hilary    Cafe  238. 

Term, 

Guardian  for  an  infant  bron[^ht  an  acllon  againft  him  for  A  guardian,  be- 
board,  i'yc.  before  he  had  paffed  his  accounts  in  this  court,  ^^^^  accoums^*^** 
the  defendant  at  law  brought  a  bill  here  for  an  injun£lion  to  brought  an  aftl- 
ftay  the  proceedings  at  law  ;  and  Mr.  Broiun  fhewed  caufe  to  ^^^^^^^^^^^ l^' 
day  why  it  fhould  not  be  difiblved  ;  his  Lordfliip  continued  the  ^-^^  court  contl- 
injunclion,  and  faid,  that  in  taking  the  account  the  court  would  nuedtheinjunc- 
allow  the  j^^uardian  accordin<j  to  the  maintenance  allotted  for  the  5^".^!^^^'^,^ 

.    r  <  •  1  •  111  1  1         •       "   r     -"^  infant's  bill 

mrant,  which  a  jury  would  nave  no  regard  to,  but  m  cale  till  the  hearing, 
the  guardian  had  any  aged  witneiles,  the  court  upon  appli-  and  faid  in  taking; 
cation  and  proper  aiFidavit,  would  give  leave  to  examine  de  bene  toLt^^wodd^^ 

fjfe^  1  ^  allow  the  guar- 

dian, according 

to  thi  maintenance  alictcd  far  the  infant y  to  which  the  jury  would  have  no  regard. 


Whlthead  a7ul  others  ytxiw^  Thifdethwait^  Fitcheridge  and  others^    Cafe  2^^* 
IVIarch  10,  1747.    Third  Seal  after  Hilary  Term, 

[  619  ] 

THE   plaintifiv   in  December    1747,    obtained  an   order,      all  cafes  of 
that  the  defendant  Puckeridge  fliould  bring  in  his  book  tbrr^murbe  a. 
of  accounts,  papers  and  writings,  before  a  Mafter,  purfuant  to  affidavit  of  fcr- 
a  decree  ;  in  four  days  after  notice  to  his  cierk  in  court,  or  that 
a  ferjeant  at  arms  fhould  go  to  bring  him  before  the  court  for  his 
contempt. 

On  the  1 6th  of  January  1747  Puchcridgch  clerk  in  court  was 
ferved  with  notice. 

On  the  i  8th  of  June  he  obtained  an  order  for  three  weeks 
time  to  bring  in  his  books  of  account,  ^r. 

On  the  9th  of  February  lall  he  obtained  an  order  for  a  month's 
more  time. 

The  lafi  order  for  time  being  expired,  it  was  moved  this  day, 
thit  a  ferjeant  at  arms  might  go  againft  the  defendant. 

The  perfon  who  ferved  Puckeridge's  clerk  in  court  being  in 
the  country,  and  the  plaintiff  not  being  able  to  procure  an 
affidivit  of  fervice,  offered,  as  a  proof  of  the  defendant's  being 
ferved,  a  recital  in  his  laft  order  for  time,  of  notice  of  theplain= 
tiff's  order,  of  the  i6th  of  January,  and  it  was  infifted  by  Mr. 
Tracy  Atkyns  for  the  plaintiff,  that  Puckeridge's  orders  were  of 
themfelves  a  proof  he  had  notice,  for  he  could  apply  only  on  the 
foundation  of  the  plaintiff's  order. 

But  notvvithftanding  this,  as  it  was  a  motion  for  taking  the 
defendant  into  cullody  the  court  would  not  grant  it,  and  faid,. 
iti  all  cafes  of  cummitaient  there  muft  be  an  affidavit  of  fer- 
vice. 


6^9  -CASES  Ar^^ued  and  Determined 


Cafe  240.  Memies  verfus  Menda^  hi  the  Paper  of  Re^hearwgs,  March  ii^ 

1747. 

iTafhermuiibe  4^'^^'^^^  Mendes,  the  plaintiff's  Intc  fa  her,  beinpr  poffef- 
pieilm'edTo    ^         ^^'^  coiifiderablc  perfonal  tilate,  by  will  dated  the 

make  fuch  pro-  8th  of  ALiy  1728,  gave  to  tlie  defendant  Rachel  Alemles  his 
rn1^"Vthr'".--  "  daughter,  6ooq  /.  and  to  the  defendant  Catharine  his  other 
poi%  ofchiim-en,  <laughter  5000  /.  to  be  paid  them  reri:>ecl:iveiy  on  their  at- 
«nd  their  ad-     "  ^taining  the  age  of  26  ye^rs,  or  days  of  marriage,  but  in 

-rrirand  the'  "  ^^^.^^  ^^^'^^  ^^^^^^^  ^^^^-'^^  ^"^^^^^'^^  ^^^^  ^^^'^^^  their  refpcaive 
will  ought  to  be  "  legacies  became  due,  then  the  legacy  or  legacies  of  her  or  them 
io  <^"'"it^'^i^d  a^s  ct  fp  dying,  together  ivith  the  inierejl  or  incrcafe  thereof  fliould 
tcndono/the  pal  "  ^^^^      equally  divided  between  his  two  fons  the  plaintiffs, 

rent  into  cxecu-  "  and  in  cafe  oi.  the  death  of  either  of  them,  then  to  the  fur- 
vivor  of  them;  and  the  teilator  direcled  that  600/.  a  year 
t    0  20  J    tc  fhouid  be  given  to  liis  wife,  the  defendant  $^rah^  out  of  his 
"  eftatc,  for  the  maintenance  and  education  of  the  plaintifls  and 
their  fifi:ers,  the  defendants  Rachel  and  Catharine^  whilil  they 
fliould  continue  to  live  with  her,  and  at  her  charge;  and 
"  devifed  all  the  refulue  of  his  eflate,  both  real  and  perfonal, 
to  the  plain tiiTsj  to  be  equally  divided  between  them  ;  and 
*^  in  cafe  of  either  of  the  plaintiffs'  deaths,  the  whole  refidue 
of  the  eftate  to  be  enjoyed  by  the  furvivor;  and  in  cafe  of 
*'  both  tlie  plrjntiiTs'  de-.iths,  ivithGut  leaving  lanvful  iffue^  then 
*^  the  refiduary  part  of  the  eilate  he  direcled  fliould  be  divided 
in  the  following  manner-,  namely,  one  part  to  his  wife  the 
defendant  8arah^   and  the  other  to   his   daughters  the  de-MijtQ,.' 
"  ftndants  Rachel  and  Catherine   equally  aiid  their  ilTue,  and  Ejijs jjj 
*^-for  iva?!t  cf  ifne^    to   the  furvivor   of  them;   and  if  all  his 
*'  children  JJjould  die  anruirried^  and  iviihoiit  iffue,  then  he  gave 
the  refiduary  part  of  his  eftate,  one  half  to  his  wife,  one 


'*  fourth,  to  his  brother  Anthotiy  UlendeSy  aiid  in  cafe  of  his 
death,  to  J\is  children  ;  and  one  fourth  in  like  manner  to 
**  his  brother  James  Alendes  and  his  children,  and  made  the 
"  defendants  Afithony^  James  Txwd.  Le^vis  Alendes  executors,  who 
"  proved  the  will,  and  poffefTed  themfelves  of  the  teftator's 
efUte."  , 
After  the  appointment  of  the  executors  under  Mr.  j4lvor&^-^,^]^, 


teft: 
the 

Cb: 
juni 
beai 


as  t!iE 
t!ie  te 
re, 
coort 
«ontini 


JWindci's  will,  are  thefe  words;      Menioranduviy  The  fix  hun 
drcd  pouJids  per  ann.  I  have  ordered  Ihould  be  allowed  my 
faid  wife  for  my  childrens  maintenance,  is  to.i)e  regulated 


•*  as  follows,  vi-z^  one  hundred  pounds  per  ann »  to  be  allowedfj^  j^, 
**  by  each  girl,  and  two  hundred  pounds  per  arm,  is  to  be  al-i ^dgfj 
"  lowed  by  each  boy,  and  in  cafe  of  the  death  of  any  of  rny  faid:  j^^j  ( 
chiltlren,  the  inheritor  or  inheritors  are  to  pay  their  flrare  or;  j^^^j,^ 
**  proportion,  fo  that  the  faid  fum  of  fix  hundred  pounds  may  i^jw^i 
**  not  prove  deficient ;  to  be  placed  at  the  end  of  the  will/*  ^ 

The  two  fons  of  the  tefiator,  foon  after  his  death,  brought  «  ' 
bill  by  Anthony  de  Cojla^  their  next  friend,  for  an  account  of  the  q;^^ 


One 
•never } 
tliisjie 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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teftator's  perfonal  eftate,  and  that  it  may  be  fecured  for  the  plain-  Mendes  t. 
tiffs  benefit.  M.ndes. 

The  executors  fubmitted  to  account,  and  to  apply  the  cftatc 
as  the  court  (hall  dlre6t. 

The  children  of  Anthofty  and  James  Mendes^  infifted  on  the    [  621  3 
benefit  of  the  contingent  limitations  in  the  teflator's  will,  in  re- 
gard to  part  of  the  rejlduum  of  the  teftator's  eftate. 

The  1 6th  oijnne^  I733»  the  executors  were  decreed  to  ac- 
count for  the  perfonal  eftate  of  the  teftator ;  all  diredlions 
touching  the  feveral  limitations  over  of  the  legacies  of  6000/. 
and  5000/,  and  the  reililue  of  the  perfonal  eftate,  and  furplus 
intereft  were  referved  until  the  contin^rencies  upon  which  the 
fame  are  to  take  place  ftii^.ll  happen  ;  the  plaintiffs  were  to  be  at 
liberty  at  21,  and  the  daughters  at  26,  or  on  propofals  made  for 
their  marriagfr  to  apply  to  the  court. 

The  plaintiff  Mofes  AI':fnies  having  attained  his  age  of  21 
years,  on  the  13th  of  December^  I74<^>  petitioned  the  court 
that  one  moiety  of  the  refiduiim  of  the  teftator*s  perfonal  eftate 
might  be  alhgned  to  him  ;  and  it  was  ordered  that  the  caufe  be 
fet  down  in  the  paper  of  re- hearings  on  the  matter  referved  by 
the  decree,  which  was  done  accordingly^  and  was  this  day  heard 
before  Lord  Chancellor. 

Mr.  Attorney  General  for  the  plaintifFs,  the  twa  fons  of  the 
teftator,  infilled,  that  the  refidue  ought  to  be  divided  between 
the  two  plaintiffs ;  for  equally  to  be  divided^  in  the  firft  part,  is 
clearly  a  tenancy  in  common,  and  the  words  to  he  enjoyed  by  the 
furvlvor  were  not  intended  to  make  a  jointenancy,  which  would 
be  a  contradiction,  and  therefore  the  court  will  put  fuch  a  con^ 
ftrU'flion  as  will  make  the  whole  confiftent,  and  conftrue  the  tef- 
tator's meaning  to  be  in  cafe  of  the  death  of  either  of.  his  fons,  in 
his  life-time. 

The  next  words  are,  in  cafe  of  both  my  fons*  deaths^  without  leav- 
ing  lawful  iffue^  t^c.  thismuft  be  meant  on  the  fame  contingency 
as  the  former,  in  cafe  of  the  death  of  either  in  the  life-time  of 
the  teftator,  for  to  conftrue  it  a  dying  without  iffue  generally,  is 
too  remote,  and  confequently  the  limitation  over  is  void,  and  a 
court  of  equity  rather  leans  againft  multiplicity  of  divifions  and 
continqjencies  of  p'wrfonal  eftate,  unlefs  the  court  are  under  a  ne-> 
ceOity  of  doing  it. 

And  if  all  his  children  Jlmild  die  unmarried^  or  ivithout  ijfue^ 
then  he  gives  the  refiduary  part,  one  half  to  his  wife  is'e. 

One  of  them  is  married^  and  therefore  that  contingency  can 
never  happen  ;  but  then  there  is  a  ^i%]m'\QL\'^^- or  %uithout  iffue y 
this  h(?  infifted,  for  the  reafon  before  given,  was  a  void  limita- 
tion, being  after  ilfae  generally,  and  for  this  purp.ofe  cited  the 
cafe,  of  Lord  George  Beavclerh  vtxi\xs  Mfs  Dormer^  June  17,  r 
1742,  (See  2  Tr.  Ath.  p.  308/:  and  ^altren\Gx{\!iS  Saltreny  July 
,jol>24',' i74-»  (See  2  Tr.  Atk,  376.)  and  Green  verfus  Rod^  June 
1729(0. 
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(1)  Fitz.  Gihh.  63.  S.  C. 
Vol.  in.  O  o  Mr, 


622  CASES  Argued  and  Determined 

J^f.?:DKs  V.       Mr.  Brciuti  of  the  faoie  fide. 

Mei-jdes.  The  intention  of  ihe  telLator  feems,  tliat  if  both  fons  fnould 
live  to  take,  that  then  it  (hould  go  no  farther,  or  otherwife 
the}^'  can  never  have  any  benefit  if  they  ftiould  want  to  fet- 
tle in  the  world,  and  did  \\g<  mean  it  fhouid  go  over,  but 
upon  the  contingency  of  both  the  fons  dying  in  his  life- 
time. 

The  contingency  to  the  teftator's  two  brothers  is,  if  all  the 
children  fhouid  die  unmarried,  or  vvithouc  iiTue. 

One  of  the  contingencies  can  never  happen,  for  one  of  the 
daughters  is  married. 

And  as  to  the  other  contingency,  it  is  too  rem.ote,  for  it  is 
on  a  dying  without  iOue  generally^  and  there  is  no  word  that 
confines  it  to  a  dying  without  iilue  at  the  death  of  the  de- 
vifee. 

Mr.  Noel  of  the  fam.e  fide. 

The  two  fons  were  extremely  young  when  the  will  was  made, 
for  they  were  but  three  years  old  when  their  father  died ;  the 
refidue  is  directed  to  be  divided  equally  between  them,  but  the 
teftator  has  fixed  no  time  ;  the  reafonable  time,  therefore  muft 
be  when  his  fons  came  to  the  ^^ge  of  21  years,  which  will  make 
the  v/hole  will  confifiient,  or  otherwiie  there  never  can  be  a  period 
of  time  in  M'hich  the  fons  could  divide, 

Mr.  Solicitor  General  for  the  brothers  and  nephews  of  the 
tefbator. 

It  is  very  true  that  the  tePuator  cannot  be  underftood  to  give 
the  refidue  to  the  furviving  fon,  upon  the  other  dying  at  any 
time,  but  it  muft  be  reflrained  to  fome  particiilar  time,  though 
not  to  the  times  infilled  on  by  the  plaintiff's  counfel,  as  to  either 
fon  dying  before  the  teftator,  or  before  the  fons  age  of  1 1  years, 
for  if  one  of  the  fens  had  died  after  the  tePcator,  the  furviving  fon 
would  have  taken  the  whole,  nor  could  it  intend  a  dying  before 
2 1 ,  for  if  one  fon  had  married  before  2 1 ,  and  left  iOue,  and  died 
before  that  age:  the  whole,  if  this  conftruftion  took  place,  mull 
go  to  the  furviving  fon,  wliich  could  not  be  the  meaning  of  the 
teftator. 

The  true  reftriftion  is,  if  the  contingency  fhouid  happen  to 
both,  that  is,  if  both  the  fons  ihould  die  without  leaving  lawful* 
-    ifiue  at  their  death,  then  to  go  over.  j 
[         J  rides  are  very  well  fettled  with  regard  to  executory  limi- 

tations  of  perfonal  eftate,  for  I  rake  it,  fince  the  cafe  of  Lord 
George  Benuclerk  verfus  Alifs  Dormer y  it  is  eftablifhed  that  a 
devife  over  after  a  dying  without  ifiue  generally  is  void,  -and  as  ^ 
clear  where  there  are  any  words  tiiat  confine  it  to  a  dying  with- 
out leaving  iilue  at  the  time  of  his  death,  a  devife  to  take  efFecl: 
after  fuch  a  dying  is  not  too  remote;  for  this  purpofe  he  j; 
cited  Forth  verfus  Chapiruui,  i  Wins.  663.  and  Fiiihury  verfus 
Elkcfiy  Prec\  in  Chan.  483.  and  Target  verfus  Gaurit,   i  Wms».  l 
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Where  the  words  are  to  the  daughters  equally,  and  their 
iflue,  and  for  want  of  iffue^  to  the  furvivor  of  llicm,  it .  mull 

meaii 


ore 


1  ^^^lecoc 


5n  the  Time  of  Lord  Chancellor  Haedwicxe.  623 
j  mean  ifTue  in  her  who  dies  fird  in  the  life-time  of  the  furvivor ;  Mendes 


the  fubfequent  words,  if  all  his  children  fliould  die  unmarried, 
or  without  ijfue^  mufl  be  conflrued  fo  as  to  make  the  will  con- 
fiflent,  and  the  lafl  claufe  mud  be  reftrained  by  the  former. 
He  cited  Atkinfon  verfus  Hutchinfjv.^  May  3,  1734,  as  a  cafe  in 
point. 

Mr.  Wilhraham  of  the  fame  fide  obferved,  that  ^arah  is  in 
all  the  contingencies  to  have  a  moiety,  v/hich  ihews  the  tef- 
tator  meant  they  Pnould  all  take  effe£l  in  the  compafs  of  one  life, 
Sarah*^y  for  the  moiety  is  not  fo  much  as  given  to  her  exe- 
cutor, but  to  her  only,  and  therefore  the  devife  over  is  not  too 
remote ;  he  cited  the  cafe  of  Spalding  verfus  Spalding^  Cro,  Clu\ 
185. 

Lord  Chancellor, 

This,  though  very  incautloufly  made,  is  the  will  of  a  father 
who  is  providing  for  a  wife  and  children,  and  a  father  mull 
be  prefumed  to  make  fuch  provifions  as  would  anfwer  the  pur- 
pofe  of  portions  and  advancement  in  the  world  ;  in  order  to 
that,  fuch  conftru£lion  fliould  be  made  as  would  enable  the 
children  to  carry  on  trade,  or  provide  for  a  wife  if  married,  and 
likewife  for  their  iffue  j  in  this  view  I  confider  the  prefent 
will. 

riie  firft  difficulty  of  conR:ru£lion  arifes  from  the  devife  of 
the  refidue  of  the  teflator's  perfonal  eflate  to  his  two  fons  who 
were  very  young  at  the  teftator's  death ;  the  words  are,  to  be  • 
qually  divided  between  them,  and  in  cafe  of  either  of  their  deaths, 
the  whole  to  be  enjoyed  by  the  furvivor. 

The  fir  ft  queftion  is,  What  is  the  meaning  of  the  v/ords  in 
afe  of  either  of  their  deaths,  l^c. 

It  is  admitted  on  all  hands,  thefe  words  muft  receive  a  rea- 
fonable  confl:ru6lion,  he  knew  tliey  might  live  to  be  80  years 
Did,  and  have  children,  and  therefore  could  not  mean  if  they 
died  at  any  time  the  portion  fliould  go  over. 

It  is  contended  on  the  part  of  the  plaintiffs,  that  the  words  [  614 
nean  the  death  of  the  fons  without  ifllie,  in  the  life- time  of 
he  teftator,  but  they  cannot  be  conftrued  in  that  fenfe,  as  the 
A^ill  in  other  places  denotes  cafes  that  may  arife  after  the 
eftator's  death,  for  plainly,  through  the  whole  will,  where 
le  gives  an  accruer  over  to  other  children,  or  right  of  furvivor- 
bip,  he  means  after  his  own  death. 

In  cafe  of  the  death  of  both  01  either  of  his  daugtiters  before, 
'5*r.  then  the  legacy  or  legacies  of  her  or  them,  Cs'r.  t-gethcr 
vith  the  interefl  or  increafe  thereof  fliOuld  go  to  hi'^  foi^.s,  o)V. 
b  that  he  not  only  direds  the  principal,  but  the  increafe  of 
ntereft  to  go  over,  and  the  latter  clearly  could  not  be  till  after  his 
leath. 

The  other  conftru£l-ion  contended  for  by  the  pia'r-lTo  is,  that 
he  teftator  meant  to  confme  It  to  tlie  death  of  his  lo;..--  widiout 
(Tue  before  the  age  of  2 1 ; 
It  has  been  admitted  by  the  defendant's  counfc'  to  be  a  rea- 
[riuliJIbnabie  conftru6lion,  if  there  were  words  to  wavrantit. 
t^M  O  o  2  LT^on 


5*24  #     C  A  S  E  S  Afgaed  and  Determined 

Mbnbs«  y»      Upon  reading  the  whole  will,  I  am  of  opinion  it  Is  the  true 
Mendes.     conftru£lion(i ),  and  if  the  words  will  warrant  it,  a  reafonabl<i 
confl:ru6lion  alfo,  and  fuch  as  a  father  may  be  fuppofed  to  have 
in  view,  when  he  was  fettling  his  eftate  for  the  benefit  of  his 
family. 

Confider  the  other  parts  of  his  will,  where  he  gives  portions- 
to  his  daughters,  for  though  he  makes  ufe  of  general  words,  yet 
it  is  plain  he  meant  a  particular  period  of  time  ;  for  in  the  devife 
over  to  his  fons,  he  fays,  in  cafe  either  of  the  daughters  die  be- 
fore 26  or  marriage,  then  to  go  to  and  be  equally  divided  be- 
tween my  two  fons,  which  points  out  that  it  was  his  intent  that 
the  fons,  in  cafe  of  that  event,  (liould  have  the  filters  portions 
abfolutely. 

It  is  plain  from  the  whole  context  this  was  his  meaning ;  con- 
fider the  claufe  of  maintenance,  which  alfo  fhews  the  teftator^s 
intent ;  he  gives  600/.  per  ann.  for  the  maintenance,  &c.  of  the 
plaintiffs  and  their  fifters,  whilil  they  ftiould  continue  to  live  with 
the  mother,  and  at  her  charge. 

I  Ihould  apprehend  this  might  amount  to  a  devife  of  theguardian- 
fliip,  but  do  not  give  an  abfolute  opinion. 
,  .  Wh'iljl  they JJjoifId  continue  to  live  with  her,  how  long  is  that  ? 

Till  21,  for  fhe  was  the  mother  and  guardian  by  nature,  there- 
fore her  care  muft  continue  till  a  proper  age  ;  and  tho'  a  guardi- 
andiip  in  focage  determines  at  I4j  and  fuch  infant  might  ele(Si:, 
yet  in  this  cafe  here  are  no  focage  lands,  and  confequently  the 
guardianfliip  continues  till  21(2). 
[  ^25  J  The  memorandum  is  not  by  way  of  codicil  or  diftincSl  inllru- 
ment,  but  only  added  to  the  foot  of  the  will,  becaufe  it  was  toa 
long  to  be  interlined,  and  therefore  amounts  to  no  more  than 
an  interlineation  :  the  intention  of  it  was  to  keep  up  intire  the 
fix  hundred  pounds,  the  fum  allotted  for  maintenance  of  his 
children. 

The  words  inheritor  or  Inheritors,  made  ufe  of  there,  mean 
thofe  of  the  children  who  (hould  take  by  furvivorfhip,  the  fhare 
of  the  children  fo  dying,  fliould  contribute  to  make  up  the  main- 
tenance, and  this  memorandum  Oiould  be  read  with  the  claufeof 
ihe  v/ill,  v/hich  provides  for  the  maintenance. 

A  hundred  pounds  per  ann,  to  be  allowed  by  each  girl,  and 
two  hundred  pounds  by  each  boy,  and  in  cafe  of  the  death  of 
any  of  my  faid  childr;:n,  tlie  inheritor, 

When  is  that  dccUli  to  be  ?  moll  clearly  before  their  age 
of  tv/cnty-one,  and  therefore  this  ought  to  be  read  as  an  ad- 
di:ioh  or  interlineation  to  that  claufe  which  direds  the  mainte- 
nance. 

If  the  will  is  to  be  fo  read,  and  means  clearly  a  death  before 
tweniy-OJie,  then  the  claufe  immediately  following  the  main- 
tenance is  the  devife  cf  the  refidue,  both  real  and  perfonal,  to 
his  two  fons,  to  be  equally  divided,  and  in  cafe  of  the  deaths, 
vifc-.  the  whole  'refiduej  t^c,  fo  that  here  is  the  fame  form  of- 

(i)  Vide  Kt^Jjes  V.   Hmv  f,  an/c  524.    (2)  FiJ,- Har,  Co.  88,     notes  1 1. 

12.  13.  1-^.  15.  16. 

expreilion 


in  the  Time  ofLord  Chancellor  Hardwicke. 


-cxprefTion  as  is  made  ufe  of  in  the  claufe  regulating  the  main-    ^^^^^  ^' 
tenance ;  and  where  death  generally  is  mentioned  in  other  parts  ^ 
of  the  will,  what  conftruftion  can  be  more  reafonable  than  to 
conftrue  in  the  fenfe  tcftator  himfelf  had  ufed  it  before. 

And  as  in  the  cafe  of  the  prefent  Earl  oi  Shaft Ihitry,  the  ^  guardianihip 

1111  •  1  n'     1-        1  •  •  1  J-         of  an  infant,  not- 

court  held,  that  notwithltanding  his  marr^ge  the  guardian-  withftanding  he 
fhip  did  not  determine  till  his  age  of  twenty-one(  i )  ;  fo  here  marries,  does  not 
the  fliaring  and  divifion  ought  to  be  amongfi:  the  children  of  Mr.  hL^ag'J^o"/^  J*/^ 
Mendes  at  their  age  of  twenty-one,  when  capable  of  receiving 
it. 

I  am  of  opinion  the  words,  if  both  my  fons  (hould  die  with* 
out  leaving  lawful  ifTue,  mean  a  dying  before  twenty-one  with 
regard  to  them,  and  the  fubfequent  words,  if  all  his  children 
fliould  die  unmarried,  or  without  ifTue,  mean  as  to  the  daughters 
dying  before  twenty-fix  or  marriage  ;  but  even  if  they  had  died 
before  twenty-one,  and  had  lawful  iffue,  I  fhould  have  been  of 
opinion  it  would  not  have  gone  over. 

This  is  the  moft  r<?afonable  conftrucl:ion  ;  and  as  the  fons  have 
attained  twenty-one,  no  contingency  hath  happened  with  re- 
gard to  them,  and  therefore  the  refidue  of  the  teftator's  real  and 
perfonal  eftate  vefts  abfolutely  in  the  two  fons  as  tenants  in  r  ^ 
common,  or  otherwife  in  cafe  of  their  marriage  they  can 
make  no  provifion  for  a  wife,  or  any  i0ue  of  the  marriage. 

This  makes  a  confiftent  plan  of  the  whole  will,  and  it  is 
very  happy  that  the  memorandum  was  at  the  bottom  of  it,  for 
from  thence  it  is  clear  he  intended,  if  both  his  fons  died 
before  twenty-one,  the  refidue  fhould  go  over,  but  not  other- 
wife. 

In  confequence  of  this  opinion,  his  Lordfhip  ordered  the  re- 
fidue of  the  teftator's  eftate  to  be  paid  to  the  plaintiffs  (2). 

(i)  Fef,  91.  Roac}}  Garvan^  l  Fef,  l^o,        (2)  Reg,  fip.  B.  1747.  fol.  200. 


Gregory  verfus  Mole/worthy  March  21,  1 747*  Cafe  241., 

A Plea  of  a  former  decree  figned  and  Inrolled  was  pleaded 
,  to  a  new  bill  for  the  fame  matter. 
Mr.  Attorney  General  in  fupport  of  the  plea  infifted,  that  an  An  infant  \s 
infant  is  bound.by  a  decree  in  the  caufe  when  Ihe  is  plaimifT,  as  ^"^""^^ 
much  as  a  perlon  or  ruli  age  j  and  was  10  determmed  between  where  he  is 
ne  Diitchefs  of  Buchitighmn  verfus  Sheffleldy  before  Lord  Hfird-  pi'i»n'-»ftV"^^  "^^^^ 

•  7    /    \  o  .  ^  g  perlon  ot 

Lord  Chancellor, 

This  is  a  plain  cafe,  for  it  would  be  very  mifohievous  if  a  new 
bill  was  allowed  to  be  brought  by  the  plaintiff  here. 

This  is  a  plea  of  a  former  decree  made  in  a  caufe  relevant  ta 
the  fame  matter  with  the  prefent  bill. 

The  queftion  will  be  Jif/l,  whetlier  the  decree  is  a  determina-t 
ti^on  of  the  poims  between  the  parties. 

(l)  lord  Brooke  v.  Lord  lUrfford,  2    P.  IF,  519.    (2)  Ante  I  vol.  6*$, 
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CASES  Argued  and  Determuied 


Though  an  ac- 
tijii  be  brought 


Grkgory  v.       As  to  this  it  is  improper  for  the  court  to  give  a  different  juclg- 
o^EswoRTH.  becaufe  there  would  be  two  contradictory  judgments  ap- 

pearing on  the  fame  records. 

The  former  decree  was  on  a  bill  brought  by  the  plaintiff's  wifcj 
to  have  2'{\  account  of  her  father's  pcrfonal  elf  ate,  and  to  have 
a  fifth  n:i  her  fhare  of  it  5  that  bill  charges  the  defendant  pre- 
tend l>  the  legacy  of  Margaret  Adolefiuorth  was  lapfed  5  this  is  the 
common  and  only  way  of  bringing  on  the  queflion,  by  fetting 
forth  the  pretences  of  the  defendant^  and  therefore  fufficiently 
puts  the  point  in  iffue. 

The  decree  has  directed  an  account  to  be  taken  of  the  ef- 
tate«  a  nd  exprefsly  that  the  Smth-fea  ftock  fliould  be  fold,  and 
one  fifth  part  referved  for  the  benefit  of  Sir  Johti  Molfeworth^ 
when  he  attained  his  age  of  twenty-one. 
f  627  ]  This  is  as  full  a  determination  againft  the  plaintiff,  as  if  a  de- 
claration on  the  point  that  the  plaintiff  is  not  intiiled. 

Courts  of  equity,  no  more  than  courts  of  law,  are  not  obliged 
to  give  reafons  for  their  judgment ;  if  a  man  in  a  court  of  law 
^br  f.veia'!  det.    brings  his  action  for  feveral  dem.ands,  and  he  has  a  judgment  for 
r.K'.:u!c;,an  -  judg-  ^^^^  only,  it  is  as  much  a  judo-ment  as  if  there  had  been  a  particu-r 

me -it  tor  one  r  •     ^-  t 

;  lar  aetermmation  upon  each. 

ri-,u-h  aju.'i,nv-nt 

as  if  chcic  h.^d  been  a  particular  determination  upon  each, 

A  decree  can  be  altered  only  by  bill  of  review,  either  for  er^ 
ror  on  the  face  of  the  decree,  or  for  new  matter  not  known  at 
the  time  of  bringing  the  firfl  bill. 

Here  flie  was  of  age  during  fome  of  the  proceedings  in  the 
caufe,  but  if  fiie  had  continued  an  infant  during  all  the  time  of 
the  proceedings, ,  file  is  as  much  bound  though  an  infant,  as  ^ 
perfon  of  full  age  ;  I  know  but  of  one  cafe  that  is  an  exception, 
,  Lady  Effingham  verfus  5/>  Jolm  Napper  ( i ),  v/here,  upon  an  ap- 

peal from  Lord  Mucclesfiela^  decree  with  regard  to  real  eftate, 
the  Houfe  of  Lords  gave  ^ir  John  Napper  leave  to  fhew  caufe, 
when  he  came  of  2ge,  againft  his  own  decree. 
An  iv.i'xnt  -f  ^r      ^^^^    ^ould  be  moil:  mifchievous  with  regard  to  perfonal  efkate, 
being  of  sg?,      if  an  infant  after  being  of  age,  was  allowed  by  a  new  bill  to  dif^ 
nocaiiowed  by     p^te  luw  thin"',  that  was  done  during  his  minority,  with  regar4 

a  new  hill  to         ^  .  i  J  o 

diipute  any rhing  to  maintenance,  education,  <3'c, 

thai.  w.\s  dun?  ^  ^ 

<luri;]g  his  minority  with  regard  to  maintenance,  &c. 

The  rule  at  hw  It  is  right  to  follow  the  rulc  of  law,  where  it  is  held  an  infant 
u,  that  .in  mL\v\t         much  bouiul  Dv  :i  j lui ; -.'K'nt  in  jiis  ov/n  a£Lion,  as  if  of  full 

isas  much  bound  ....  '  '  '  ,   ,  r  i     i  r       i        ,  n 

hy a ju^ginrnt  ^'X^ and  this  IS  geiierai,  ii.ik  lo  QTOis . laches,  or  rraud  and  coliu-^ 
inhiiownac-     fion  appear  in  ihe  prochcin  amy.  then  ihe  infant  might  open  it  by 

tia.,a.ifoffull  ^  „^,,,bilL  '  - 

^K'  I  cannot  prefume  that  improper  proofs  were  made  in  the  for- 

mer caufe,  but  muft  take  it  for  granted  that  proper  ones  were 
j^iven,  unlefs  the  inrolhrxent  of  the  decree  was  opened  by  bill  of 

(1)2^.^.401. 

review 


Ill  the  Time  of  Lord  Chancellor  Hajidwicxe. 
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review,  and  th?.  plea  to  that  bill  difallowed  ;  there  the  court  over-    pR^fiop  v  v. 
ru^es  the  plea,  ;i;id  then  the  caufe  is  opened  again,  aud  can  pro- 
perly come  at  it,  if  error  jippears  on  the  face  of  it  (i  )y  but  as  it 
ftands  now  the  plea  miul  be  aliowed, 

(i)  GjJuY.  Tancred,  ante  2  vol.  534. 

Rotheram  verfus  Fanfna^.v,  March  25,  i'748,  the  Irjl  Seal  after  ^''^^  ^4^. 

HilLiry  Term.       '  [  ] 

THE  defendant  inflituted  a  fuit  in  the  ecclcfiaPcical  court  A  fultin  the  ec- 

■  for  fubdraaion  of  tithes;  the  defendant,  vithout  plead-  J-^^f^^^^ar'^^^^^^^^ 

ing  any  difcharge  there^  brink's  his  bill  in  this  court  to  eilabiifh  of  tichci,  the  dc- 

a  mcdiis  ;  the  anfwcr  to  the  bill  does  not  admit  it,  and  the  motion  fendant  there 

now  is  for  an  iniun£lion  to  ftay  tlie  proceedinp;s  in  the  ecclefiaf-  ^T^tl^^^^ 

ticai  court,  upon  tne  bare  luggeition  or  a  modus  by  ins  bill.  andca  c^.e  bare 

fuj-:ge[t!on  cf  a 

modus  moves  for  an  injundion  to  ftay  the  proceedings  in  the  ecclciiiiitical  court. 
The  injundlion  denied,  as  it  would  be  a  precedent  for  tripping  up  the  heels  of  two  courts,  the  eccle- 
fiaftical,  and  the  court  of  common  law. 

Lord  Chancellor, 

An  injun(SlioQ  is  prayed  on  two  heads  ;  FirJI-,  On  a  prefump- 
tion  from  a  conftanc  non-payment  of  tithe  hay  time  immemorial, 
there  mud  have  been  an  alienation  from  the  perfons  under  whom 
the  defendant  claims,  thougli  tlie  pjaiiuiiT  is  not  able  to  pro- 
duce ihe  particular  graiu  of  Lbofe  litlies  to  his  anceiLor. 

Secondly^  Upon  a  fuggeftion  in  tlie  bill,  tliat  there  has  been  a 
7nodiis  or  compofition  conrtaiitiy  pnid  in  lieu  of  tithes. 

If  I  (hould  grant  this  in j  luiclion,  1  niouid  make  a  precedent  for 
tripping  up  the  heels  of  two  courts,  the  ecelehailical  court,  and  a 
court  of  common  law. 

The  ecclefraftical  court  have  a  r;:;ht  to  retain  fuits  for  tithes, 
whether  at  the  in.ftance  of  a  fpiricual  perfon,  or  lay  impropri- 
ator. 

There  may  be  a  fuit  too  in  that  court  for  a  jjiodus^  as  v/ell  as 
for  tithes  in  kind. 

The  defendant  likewife  may  plead  a  ?.W//j-  there,  if  admitted;  r^^^  ^^^^^ 
the  ecclehariical  court  may  go  on  upon  '  <- x  if  denied,  tlie  Kmg's  Bench 

eccefiaftical  court  cannot  proceed  ^ro0tc;      ...  .;us  .defe^uniy  and  will  not  grant  a 

'  r  r     '    '      \  -  "     ^         ....       .      ,  ^  prohibition  un- 

it lo.  It  is  the  common  iui^gclt.cva  r,:r    prohipition  in. the  court  oi  fcis  vou  ihew  the 

King's  Bench  ;  but  if  you  come  r  '  i  .  r:^  ;  or  a  prohibition,  you  muft  ?;:o^/«J  has  been 

firfl  {hew  the  imdiis- 'h?is  been  Di:..dcd  in.  the  ecclefiaitical  court,  P'"'^;i^'«»n^"ie- 

.  ^  '  li3!ticaic:urtand 

and  denied  tnere.  denied  there  } 

a.':d  on  the  lanae 

grounds  a  couii;  of  law  grants  a  prohlbiticn,  this  court  grants  an  injundiicn. 

No  fuch  thing  has  been  ih.cwn  in  this  cafe  ;  but  a  bill  is 
brought  to  eftablifh  a  modi^s^  ar.d  prays  an  injunftion  to  flay 
proceedings  in  the  eceleharticai  court,  upon  the  fuggeuicn  of  a 
modus  only, 

O  o  4  I  can- 
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JloTrtrRAM  V. 

Fanshaw. 


Where  a  Tuit  is 
inftituted  m  the 
fpiiirual  court, 
for  an  iafani's 
legacy  by  a  fa- 
ther, to  have  it 
paid  into  his 
hmds,  the  court 
will  J/!  ant  an  in- 
juadlion,becaufe 
it  will  no;  allow 
the  intaiiL's  mo- 
ney to  Gome  into 
the  father's 
■hands. 


A  lay  Impropri- 
ator cannoL  pre- 
fcribe  i?i  nan  tied- 
vtaKilo  any.  more 
than  a  Ipiricu^ 
perfon. 


r  <53o  ] 


I  cannot  grant  an  injun£lion  here  but  upon  the  fame  grounds 
as  a  court  of  law  would  grant  a  prohibition,  propter  triationis  de- 
fecium, 

Injun£l:ions  in  this  court  are  granted  upon  a  fuggeftion  of 
fomething  which  afFe6ls  the  right  or  convenience  of  the  party 
in  the  proceedings  in  the  othercourt, or  where  there  is  a  concur- 
rent jurifdi6lion. 

As  in  a  fuit  for  a  legacy  in  the  fpirtual  court,  where  the 
party  cannot  have  the  advantage  of  the  difcovery  he  v/ants, 
which  he  may  have  here,  then  this  court  will  interfere  j  as 
where  a  fuit  is  inftifuted  in  the  fpiritual  court  for  an  infant's  le- 
gacy by  a  father  his  j^uardian,'  to  have  it  paid  into  the  father's 
hands,  this  court  will  not  fufFer  fuch  payment  to  be  made,  but 
will  grant  an  injunclion,  becaufe  it  will  not  allow  the  money  of 
an  infant  to  come  into  the  father's  hands,  bur  does  net  grant  an 
injun6i:ioii,  becaufe  the  fpiritual  court  have  nr.t  a  jurifdiclion  in 
Iegacies,but  from  the  general  care  it  takes  of  ihe  ihttreft  of  in- 
fants ( I  j. 

"The  modus  is  not  admitted  by  the  anfwer  to  the  bill  in  this 
court,  and  if  infufhcient,  you  may  except  ta  the  anfv'cri  and 
even .  if  the  fuit  goes  on  in  the  fpiritual  court,  ;in(!  a  itr.- 
tence  is  pronounced  for  the  tithes,  it  is  no' prejudice  at  all  to  the 
;platntifi-'in  his  fuit  depending  here. 

But  if  I  was  to  grant  this  motion,  I  fliould  take  away  the  ju- 
rifdiclion of  the  fpiritual  court  on  the  one  hand,  aiid  the  court  of 
common  law  on  the  other. 

As  to  the  non-payment  of  the  tithe  hay,  it  is  infilled,  the 
owner  of  the  land  was  formerly  a  purchafer  of  the  tithes,  and 
has  enjoyed  the  land  and  tithes  together  for  a  great  length  of 
time,  which  is  a  prefumptive  evidence  of  his  right. 

But  this  is  not- a  ground  for  an  injunClicn  in  a  cafe  of  this 
nature, 

A  lav  impropriator  if.  to  be  fure  different  from  a  fpiritual  in 
fome  refpefts  :  fmce  the  reformation,  and  the  afh  for  diflblu- 
tion  of  monafteries,  tithes  by  grants  from  the  crown  are  become 
lay  fees  ;  fo  that  in  facl:  lay  impropriators  have  as  much  power  to 
convey  a  portion  of  tithes  as  any  part  of  the  land  itfelf :  and 
therefore  it  was  faid,  it  is  hard  the  plaintiff  fliould  not  in  this 
cafe  liave  the  fame  advantage  of  prefumptive  evidence  from  long 
polTelTiori  in  the  cafe  of  titiieSj'  as  well  as  in  any  other  cafe  re- 
nting to  eflate  of  inheritance  \  and  it  was  a  faying  of  Lord 
•Janice  iSV//V,  he  would  prefume  even  an  a£l  of  parliament  made 
in  favour^ Ungthofp'cjTcffioii:  but  the  court  of  Exchequer  in  the 
cafe  oi-'lkt.'  Aidcrmc?i  cf  Bury  verfus  Evans Cowans' s  Rep.  647,. 
would  not  lay  down  a  diijereht  rule  as  to  prefcribing  in  non  de^ 
cimafido^  in  regard  to  h»y  impropriators  aild  fpiritual  perfons,  but 
held  lUtli  a  prefcription  equally  bad  againil  both*  , 


( I )  f-'^ide  Aimt^  ante  I  vol.  49 1 « 


In  the  Time  of  Lord  Chancellor  Hardwicke.  6^0 

Upon  the  whole,  I  do  not  fee  there  is  any  reafon  at  all  for  the  ^p"]^"" 
injun6lion  which  is  now  moved  ;  why  did  not  the  plaintiff  go  up-  a.ns-haw. 

on  the  length  of  poiTeffion  in  the  ecclefiaftical  court  ?^  He  might  ^fg^f  ha""!^ 

have  pleaded  it  there,  as  well  as  infift  upon  it  here  in  his  bill;  pleaded  length  oF 

and  if  the  ecclefiaftical  court  would  not  determine  upon  the  fame  pofleffion  in  the 

evidence  as  a  court  of  common  law  would  have  done,  it  is  the  coul^nd^ifthey 

ufual  ground  for  a  prohibition,  and  no  other  court  has  the  cog-  rcfufcd  to  deter- 

^lizance  of  it  but  the  court  of  King's  Bench,  and  therefore  I  f"""  "P^" 

*  1.1  rj       •j-iw'      fame  evidence  as 

will  not  make  fuch  a  precedent,  as  by  a  fide-wind  will  taice  acourtoflaw 
away  the  jurifdi^iion  of  both  courts  at  once.    Lord  Hardwicke  would  have  done 
therefore  denied  the  motion.  gri'.nd  for'^tro- 

hibition,  and  the 

'  «ourt  of  Kii^g's  Bench  has  alone  the  cognizance  of  iu 


Heams  verfus  Bance^  among  the  Caufe  Petitions^  March  25,  1748.  Cafe  243- 

T    O  R  D  Chancellor  fince  Hilary  term  laft  ordered  this  caufe  A  mortgages 
JL/  to  ftand  over,  to  fearch  the  regifter's  book  for  the  cafe  of  Srf!m  ujon 
Ridout  verfus  Lord  Plymouth         which  had  been  mentioned  at  bond,  fhaii  not 
that  time  as  an  authority  in  point,  but  being  looked  into,  it  did  ^^^^^^Pj)^^"^  [J?^ 
not  appear  to  be  at  all  fimilar  to  the  prefent,  in  which  the  queftion  mortgagein  pre- 
isj  Whether  a  mortgagee  who  lent  a  further  fum  afterwards  up-  ference  to  credi- 
'on  bond,  (hould  be  allowed  to  tack  it  to  his  mortgage,  in  prefer-  J^eat" d^^b^ ^h^^ 
ence  to  other  creditors  under  a  trull   for  payment  of  debts  Jill  olf the  mort- 
created  by  the  will  of  the  mortgagor  ?  gagor  for  pa>- 

Lord  Chancellor,  ...  n.entofdebts(a> 

1  have  corifidered  this  cafe,  and  am  Inclined  to  think  the  mort-  r^^it  reafon  why 
gagee  fliall  not  be  allowed  to  tack  the  bond  to  the  mortgage,  the  heir  of  the 
with  regard  to  the  heir  of  the  mortgagor    the  reafon  why  he  «nortsaso'"  ^^fi^ 

rt,,  i  1-  •r  -        111  1-1       T     not  redeem  tne 

fhal^  not  redeem  the  mortgage  without  paying  the  bond  hkewile,  mortgage  with- 
is  to  prevent  a  circuity,  becaufe  the  moment  the  eftate  defcends  out  paying  the  _ 
^iipon  him  it  becomes  affets  in  his  hands,  and  Hable  to  the  t^^retenri^cir' 
■bond  ( 3 )  ;  a  devifee  too  of  the  mortgaged  premifles  for  his  own  cuity,  becaafe 
benefit"  is  fubje<£l  to  the  fame  rule,  fince  the  ftatute  of  fraudulent      moment  the 
devifes  made  in  favour  of  bond  creditors  (4).  U  brcate"^^^. 

•  '         '  '  and  liable  to  the 

bond }  the  fanae  rule  will  hold  as  to  3  devifee  of  the  mortgaged  prenjiflcs. 

But  this  is  a  devife  in  truft  for  the  payment  of  debts,  and  the 
defcent  is  confequendy  broke,  fo  that,  as  I  am  at  prefent  advifed, 
I  am  of  opinion,  the  mortgagee  can  have  no  priority  with  regard 
to  his  bond,  but  as  to  that,  mull  come  mj^ro  rata  with  the  reft  of 
the  creditors  under  the  trull: ;  bat  if  the  counfel  for  the  mort- 
'gagee  have  an  inclination  to  be  heard  on  this  point,  it  fhall  itand 
over. 

(0  A'^te  2  vol.  lot  S.  C.  (3)  PoiuL-v.  Cor  he    antr  556. 

(2)  So  Vrlce  v.  Fojinedgey  Amb»  605.  {4)  Cbidiis  v.  Cajhorn^  Pttc.  Qha^  407. 
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Ban  CE. 


The  A^ttorney  General  of  counfel  for  him  f^\id,  he  thought  the 
point  was  too  ftrong  again  ft  the  mortgagee  to  be  maintainedjand  the 
court  thereupon  made  the  decree  accordingly. 


Cafe  244.  ^'^^^  verfus  Draper  March  26,  i']J\6. 

The  ecckfiiftl-    A  preferred  by  the  defendant,  to  difcharge  an 

cai  courts  m  the  Order,  of  the  Mailer  of  the  Rolls^  appointing  the  plainrifF 

country  ou^hc  guardian  of  her  daughter,  upon  an  allegation  of  his  unfitnefs,  as 
onthem'onp-  hcing  diforded  in  his  mind,  ar.d  that  the  petitioner  had  been  long 
poiat  gu.rJi.iis  before  appointed  guardian  by  the  ecclejtajiical  court  at  York  (  i ),  and 
had  by  virtue  of  that  appointment  taken  poiTcihon  of  the  in- 
ior  tbat'puip^;!^,  fa'.i's  pcrfoH  and  eilate. 

and  by  tliis  means 

break,  in  upon  me  jurjldidlion  of  this  couri  with  regard  to  the  guardianfhip  of  infants. 

Lord  Hi.rdivicke  iccommended  it  to  the  Attorney  General  lo  cojiiidcv,  whetiier  a  loarrcnto  might 
Jiot  iilue  10  the  eccleluiirical  court  upon  fuch*an  extrajudicial  appoiiitment  of  guardians  to  infants. 

Lord  Chancellor  difmiffed  the  petition  v/ith  cofts,  the  facl:s  ofl 
the  lunacy  not  being  at  all  made  out,  and  faid,  he  was  furpiifed 
upon  what  pretence  the  ecciefiailical  courts  in  the  country  take 
upon  them  to  appoint  guardians  ex  officio^  without  any  fuif-  in- 
itituted  for  that  purpofe,  and  by  this  means  break  in  upon  the 
jurifdiclion  of  this  court  v/ith  regard  to  the  guardianfhip  of  in- 
fants 5  and.faid,  he  recommended  it  to  the  Attorney  G^^neral  to 
confider  whether  a  quo  ivarranto  might  not  iflue  to  the  eccle- 
fiafiicai  court  upon  fuch  an  extrajudicai  appointmiCnt  of  guar- 
dians to  infants,  where  no  fuit  at  all  is  depending  for  this  pur- 
pofe. 

(i)  This  circumflance  is  not  mentioned  in  Reg.  Lib.  A.  1747.  foh  284. 


Cafe  245.  Brown  \txi\is  Durjlon  and  others^  March  2']y  1747. 

Thecxrcutm-sof  ri"^  H  E  late  Sir  William  Fcicler^  on  the  1 8th  of  Mav,  1740, 
l^Slr^fZ      1     8'^''^  ^  ^^^^rd  Powell,  in  the  penalty  of  200/. 

brings  II  bill  for   for  the  pay mcHt  of  I  00 /. 

an  .tci:ount  of 

i>is  perfoiKii  cf^atr,  d  if  that  falL  fhnr';  of  fati^fying  the  debts,  p-  ays  that  a  fufiicient  part  of  the  real 
euaie  may  be  Tlie  leal  efratc  iuvvip.g  ncvci  l'-C>x  af-.t^cf  Sir  // '.  J",  the  land-s  con-4  lifcd  in  a  fettle- 

mcnt  made  after  his  marriage,  arc  no:  liable  to  hia  dcbls  b;  fp-^cialty,  fcr  they  arc  i.oiiptcilic  liens  upoa| 
tht  efcite. 

Sir  William  Fowler  rpade  a  will,  and  appointed  executors, 
but  they  renouncing,  adminiftration  with  the  will  annexed  was 
granted  to  t!ic  defendant  Durfton  :  the  teilator  at  his  death  left 
a  fon  and  three  ciau^isters,  all  infants.  | 
[  632  J  The  teftator's  perfonal  eft  ate  is  inconflderahle,  nnrl  covered 
by  judgments  and  other  fecurities,  and  therefore  ti  e  plaintiff, 
tlic  executor  of  Richard  Powell^  has  brought  his  bill  for  an  ac 

count 


recov 
to  as 
ofDi 

rail' 
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count  of  Sir  WilHam\  perfon:il  eflate,  and  in  cafe  it  falls  fliort  Brcwn  v. 
of  fatisfyiiig  his  debts^  prays  that  a  fuiFicient  part  of  his  real  t^»^«TON. 
elhite  mny  be  fold. 

The  defeudants,  the  children  of  Sir  WilHam  Fowler,  by  their 
jinfwer  infift,  that  he  did  in  the  life-time  of  his  father  Sir 
Rlehard  Foivler^  by  ieafe  and  relcafe  of  the  7l:li  and  8th  of 
March,  1728,  in  confideration  of  a  marriage  before  had 
between  him  and  Dame  Harriot  Ncivton  his  v^itcj  and  of  a  por- 
tion of  2000/.  limit  the  feveral  tfLates  jneniion.ed  in  tlie  deed  to 
the  ufe  of  him  and  Harriot  Ids  wife,  and  tljeir  ifi'de,  and  cove- 
nanted that  he  would  within  fix  months  afcer  the  ds^irh  of  iSir 
Richard  Foivler  \tY J  7i  {mc.)  and  fiifer  a  recovery  ior  rlie  better 
aflliring  the  premifles  to  the  ufes  in  the  relcafej  and  had  a  power 
to  revoke  all  the  ufes  in  the  rele^ife,  and  to  create  ne  w. 

After  the  death  of  Sir  Richard  Fowler^  Sir  Wiiliani  Fovjhr  did, 
by  deed  dated  the  7th  ot  March,  1733,  indoru'd  on  the  releafe 
of  the  8th  of  March,  1728,  by  virtue  of  the  power,  revolie  all 
the  ufes  lirhited  by  the  releafe,  and  appointed  tlie  eft  a  tes  con- 
tained in  the  releafe,  to  two  perfons  and  their  heirs,  in  order  to 
fettle  the  fame  in  the  manner  mentioned  in  the  indorfed  deed. 

Recoveries  were  foon  after  fuffered  of  thefe  efcatcsj  and  by 
Ieafe  and  releafe  dated  the  4th  and  5th  of  Jtilyy  1734,  in  con- 
fideration of  the  marriage,  and  other  confiderations,  and  for  pro- 
viding a  jointure  for  the  defendant's  mother,  and  for  fettling  the  * 
faid  ellates  on  the  ifTue  male  of  the  marriage,  and  for  nraki!;;j 
provifions  for  daughters,  and  younger  children,  in  performance 
of  the  trufl  crearcd  by  the  deed  of  the  7th  of  March,  1733,  Sir 
William  Fowler  flid  convey  to  two  perfons,  and  their  heirs,  the 
faid  eflates  to  the  ufe  of  the  defendant's  father  for  life,  rem.ain- 
der  to  trufte^^s  to  fupport  contingent  remainders,  remainder  fub- 
jefl:  to  the  provifo  made  for  defendar.t's  mother,  to  Newton 
and  Sloane  for  3000  years,  upon  trufl  for  raiung  portions  for  the 
daughters  and  younger  children  of  the  marriage,  remainder  to 
the  hrft  and  other  fons  in  tail  male  of  Sir  IFilliam  Fowler^  re- 
mainder in  fee  to  the  father.  ' 

The  defertdant,  the  prefent  Sir  William  Fowler^  inlifted,  that 
Dame  Sarah  Fowler  the  widow  of  his  grandfather  Sir  Richard, 
is  dill  living,  and  therefore  fuch  part  of  the  cftute  as  was  her 
jointure,  wiiereof  Oie  was  in  poileflion,  was  not  afFecled  by  the 
recovery  fuiTered  by  liis  father,  but  the  defendant  is  i.nticled  tb.erc- 
to  as  tenant  in  tail  male  in  remainder,  expeclant  on  tlic  dc:!fh  ['  633  j 
of  Dame  Sarah  Fowler,  by  virtue  of  the  fett'emcnt  made  ther^ot 
previous  to  the  marriage  of  Sir  Richard  i'c'i::!cr  \;'ith  Dame  -SV;- 
rah  j  and  the  other  defendants,  the  youi]g:^r  ciiildren  of  Sir 
William,  likewife  infift,  that  the  teftator  did  not  die  feifed  of 
any  real  eftate  fubjetl  to  his  debts,  but  lons^  before  his  dcatlv 
-had  lettled  the  fame  in  fuch  maimer  tli.it  they  became  intitled  to 
■it  on  his  death,  as  purchafers  for  a  va]';.;ible  conlideration  dif- 
charged  of  any  debts  or  other  incunVorances. 

The 
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DueTton  counfel  for  tKe  plaintiff  infifted,  that  in  cafe  any  fuch 

fettlement  was  made,  it  was  executed  after  marriage^  and  mere- 
ly voluntary,  nor  was  any  fum  ever  paid  as  a  portion  with  Darac 
Harriot,  Sir  William^ s  wife,  and  therefore  fuch  fettlement  ought 
not  to  prevail  againft  the  teftator's  creditors,  but  as  to  theni 
ought  to  be  deemed  fraudulent,  and  fet  afide. 

Mr.  Solicitor  General  for  the  defendants  argued,  that  this 
fettlement  is  not  fraudulent,  though  made  after  marriage,  and 
though  no  portion  was  paid,  for  there  was  no  debts  then  due 
from  Sir  William  Fowler,  that  he  covenanted  by  the  firfl  fet- 
tement  to  make  a  good  fettlement,  and  afterwards,  when  his 
father  died,  he  fuffered  a  recovery,-  and  declared  the  tifes  ac- 
cording to  that  covenant. 

Lord  Chancellor, 

The  queftion  is,  Whether  this  laft  fettlement  is  fraudulent 
and  void  againft  the  bond  creditors  of  Sir  William  Fowier  ?  And 
as  to  this,  the  real  eftate  was  never  alTets  of  Sir  William  Fowler, 
and  therefore  the  lands  comprized  in  this  fettlement  were  not 
liable  to  his  debts  by  fpecialty,  for  the  debts  by  fpecialty  are 
not  fpecific  liens  upon  the  eftate  j  and  the  debtor  Sir  William 
Fowler  has  done  no  more  by  this  recovery,  with  regard  to  his 
creditors,  than  what  was  done  by  his  father's  marriage  fettle- 
^  ment,  for  by  that  fettlement  the  fon  of  Sir  William  would  be 

now  tenant  in  tail,  and  his  entailed  eftate  would  not  be  liable  to 
his  father's  debts,  and  the  recovery^  though  it  wculd  let  in  all 
fuch  debts  as  were  fpecific  lieiis,  yet  will  not  do  fo  as  to  the 
debts  by  fpecialty  f  i ). 

Lord  Hardwich 'Ccizxzio'it  difmilTed  the  I'll      .unft  the  dcr 
fendants  the  infants, 

(l)  VldcRiiffelv.B:r  :    .  i6. 


Cafe  24(5.  April  Fir/l  Seal  after  Ecjler  Term* 

ACommifiion  ifTued  out  of  chancery  for  the  examination  qf 
witneftes  direded  to  Sweden  j  after  each  party  had  ftruck 
the  aefyr.dant's  dfF  four,  thcrc  remained  four  of  a  fide  ;  the  plaintiff  now  moved 
commiffioners    ^j^^j.  j^^  mi^ht  be  at  liberty  to  ferve  any  one  or  two  of  the  de"* 

wiLh  notice  of      ,  ■,  -  ,r-  •  1  •         r   ^  •  r- 

tlie  txecuvion  of  fendaut  s  commiihoners  with  notice  01  the  execution  ci  it, 

t'le  commifiion, 

aad  is  not  lied  down  to  thofe  only  as  the  defendant  4iouId  chufe, 

[  634  ]  Mr.  Bigfitll  for  the  defendant  infilled,  that  according  to  thej 
rule  of  the  court  the  plaintiff  ought  to  ferve  fuch  two  of  the 
defendant's  conimifTioners  as  he  Ihould  chufe,  or  otherwlfe  it 
might  be  in  the  power  of  the  plaintiff  to  chufe  thofe  out  of  the 
four  that  he  liked  beft,  -which  might  be  a  prejudice  to  the  de- 
fendant. 

Lcrd  Charscellcr  ordered  that  the  plaintiff  fhould  be  at  liberty 
to  ferve  any  two  of  the  defendant's  commiflioncrs,  and  that  the 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


rule  could  never  be  as  Mr.  Bigfiell  laid  it  down,  becaufe  It 
v^^ould  be  attended  with  this  inconvenience,  that  if  the  two  par- 
ticular commiffioners  chofen  by  the  defendant  fliould  happen  to 
[)e  abfent  from  the  place  appointed  for  the  execution  of  the  com- 
milTion,  or  either  of  them  fhould  be  dead,  it  could  not  be  exe- 
cuted, and  for  that  very  reafon  the  court  lets  four  commiffionet« 
ftand  on  each  fxde  to  guard  againfl  fuch  accidents. 


Hay  verfus  Hay^  March  28,  1748.  Cafe  247. 

TH  E  defendant  by  petition  applies  to  the  court  for  direc- 
tions upon  the  Mailer  to  review  his  report. 
The  defendant  obtained  an  order  for  the  Mafter  to  tax  the 
cods  of  a  trial  in  eje«£lment  in  the  country,  in  which  there  was 
a  verdicl  for  the  plaintiff". 

The  plaintiff  had  defended  a  petition  for  a  new  trial,  but  it 
was  granted  notwithftanding. 

The  Mafter,  in  taxing  the  cofts  of  a  former  trial,  allowed  17/. 
odd  money  to  the  plaintiff  for  his  cofts,  in  oppofing  the  petition 
for  a  new  trial  he  likewife  allowed  5  /.  for  the  plaintiff's  briefs, 
and  5  /.  5    for  copies  to  counfel. 

Lord  Hardwicke  declared  he  knew  of  no  rule  for  allowing  the 
cofts  of  fuch  a  motion  or  petition,  where  the  other  fide  prevail- 
ed, but  fiiid  in  this  cafe,  as  the  plaintiff  was  obliged  to  defend 
the  firft  petition  for  the  new  trial,  as  it  was  neceffary  the  court 
fhould  grant  it  on  terms  only,  he  was  of  opinion  the  Mafter 
had  done  right  to  allow  that  j  but  if  the  application  for  a  new 
trial  had  been  upon  clear  grounds  and  plain  facts,  then  he 
fliould  have  been  of  opinion  the  plaintiff' ought  not  to  have  had  his 
cofts. 

As  to  the  briefs,  he  faid,  they  might  ferve  again  upon  the 
fecond  trial,  and  therefore  difaiiowed  the  5  /.  5  for  copies  to 
counfcl. 


In  the  mailer  of  Hell  a  Lunat'ich^  March  31,   1 748.  Cafe  248. 

[  <^35  ] 

AN  application  was  made  by  the  heirs  at  law  for  reftitution  Where  the  luna- 
of  goods,  taken  by  Kmt  and  Pain,  inn-keepers,  bclondng  ^P'*^'^"'' 

1         -1  11  1  1  r,-      n         Ob  m  queftion,  cne 

to  a  iunatick,  and  that  care  may  be  taken  or  his  eftate,         court  will  make 

a  provifional 

order  as  to  his  cftcds,  till  the  point  of  the  lunacy  is  dcteriuined. 

Lord  Chancellor, 

One  part  of  the  Chancellor's  power  in  relation  to  ideots  and  Thepowerof 
lunaticks  is  by  virtue  of  a  fign  manual  of  the  King,  upon  his  t.hc  Cliancellor 
coming  to  the  preat  feaL  and  countcrfipned  bv  the  two  fecre-        ideots  ^nd 

^    •        r  A.  .  •       1  •  1  \-  r    ^      ■    r-        .      1  unaticks  IS  bv 

taries  ot  itate,  empowermg  \\\m  to  take  care  ot  fuch  perfons  m  f,gn  manual 

ot  the  King, 

counterfigned  by  the  two  fecrf  tarl?s  of  it.ue,  impo'jcring  hiai  to  takg  care  of  them  ia  the  ri^at  ot  cLc' 
crown,  and  lo  make  grams  of  sheir  eft.ites. 

the 
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the  rlglit  of  the  Crown,  and  to  make  grants  from  time  to  time 
of  the  ideot's  or  lunatick's  eitates  (i). 

The  qucftion  is,  whether  a  perfon  can  traverfe  an  mqul{itIon 
of  lunacy  without  bringing  the  lunatick  in  propria  perforia  before 
the  court,  and  whether  the  court  will  Interpofe  by  making  any 
provifional  order  for  the  care  and  cuftody  of  the  eftate,  till  the 
lunacy  is  finally  determined. 

In  Fizherberfs  Nat,  Brev.  under  title  De  idiota  inquirendo 
exmnifiandj  532.  it  is  laid  down,     That  though  a  man  be  found 
an  icieot  by  inquihtion  taken  before  the  flierifF,  and  by  their 
examination,  b'V.  and  that  be  returned  into  the  Chancery,  yet 
"  he  who  is  fo  found  ideot  may  in  perfon,  or  by  his  friends, 
come  into  Chancery  before  the  Chancellor,  ISc  and  fliew 
the  matter,  and  pray  that  he  may  be  examined  befove  the 
''Chancellor,  whether  he  be  ideot  or 'not;  ^nd  if  upon  exa~ 
''  minarion  he  be  found  no  ideot,  then  the  inquifition  found 
*•  before  the  fheriff,  and  alfo  the  examination  v/hich  the  fherift 
hath  made  and  returned  thereupon,  fliali  be  of  no  effe£l,  but 
the  fame  olhce  Avail  be  taken  as  void  without  any  other 
traverfe." 

The  fame  holds  as  to  an  inqulntion  of  lunacy,  though  the  con- 
fequences  are  different 

Lord  Hard-ivicke  made  a  prGvifional  order  of  the  lunatick's 
effecls,  and  that  Kent  fliould  produce  Mr.  Htdy  next  day  for  the 
infpeclion  of  the  court. 


(i)  The  Bailiffs  and  Eurgefles  of  the    corporation  of  Biirfovd,  ants  2  vol.  553. 


Cafe  249.  Blount  MtiiM^  Blount^  April  25,  1748. 

The  advantage  y  ^  ^^^^^g  prayed  by  petition  that  tlie  plaintifr,  wdio  was  pur- 
ceiv'^'s'^  from  the  J.  chafer  of  an  eilate  fold  by  a  decree  of  this  court  for  pay- 
wearing  out  of  menr  of  the  debts  cf  the  plaintiff's  father,  may  pay  interefl  for 
hvci  has  never        n^y^hafe  v-j^^oney  from  the  time  of  his  beino-  confirmed  the 

bcenconfidered  '  i        o  i      r  ^.  -  a 

i3  a  reafoji  by     belt  purcnaler  the  i8inoi  Uctober  1744. 

this  court  for  his 

jiayrng  interelt  for  ths  purchafe  money. 


At  the  time  the  purchafer  was  let  into  polTeflion  of  the  efbate^ 
a  frr.all  n  irt  ccnfiiled  in  rack-rents,  but  the  greateft  part  was 
ftanciirig  out  in  reverfions  upon  lives;  two  of  thofe  reverhonary 
eilates  are  fallen  in  iince  the  purchafe. 

It  v/as  infided  for  the  petitioners,  that  unlefs  there  is  fome- 
thing  to  lake  it  out  of  the  common  rule,  this  is  an  application 
of  courfe,  and  the  cafe  Ex  parte  Mmniing,  2  P.  JV/ris.  410.  was 
cited  by  Mr.  Tracy  Atkym,  where  Sir  J^ph  Jdyll  {^\d,  "that 

after  a  report  of  a  pevfon's  being  the  belt  purchafer  has  been 
"  abfciUtely  confirmed,  from  that  time  he  is  lure  of  his  title  and 

his  purchafe,  though,  the  tenant  for  life  had  died  the  next 

''day, 
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day,   and  from  that  time  the  Ufe  was  v/earing,   which  is  BtouKT 

•'  -    ^  -  ....  Bl,oun" 


equivalent  to  tht;  taking  of  the  profits  j  and  in  cafe  the  pur- 
«  chafer  had  taken   the  profits,  he  mull  certainly  have  paid 
'  intereft,  and  direclcd   the  purchafer  to   pay  intereil  from 
"  the  time  of  his  hcing  abfolutely  confirmed  the  bcFc  pur- 
chafer." 

The  cafe  of  Dr/vy  verfus  Barbery  January  15,  1742,  (See  2 
Tr,  Ath.  489.)  was  likewife  cited  to  (hew,  that  tlie  coiitlnii,cn- 
cy  of  lives  falling  in  has  been  confidered  as  the  rents  of  the  eltate, 
and  fuch  an  advantage  to  the  purchafer,  that  the  court  wili  on 
that  account  charge  a  purchafer  with  intereil  on  Ids  purcliufe- 
money  till  paid. 

Mr.  Attorney  General  for  the  purchafer  faid,  it  \vns  rci-fonable 
he  fiiould  make  feme  conipenfation  to  the  perfons  intitled  to  liie 
purchafe-money  for  this  advantage  which  has  happened  by  drop- 
ping in  of  lives  fince  tl\e  purcnale,  but  that  he  ought  not  to  be 
charged  withinterefl  for  the  purchafs-money  till  the  conveyance5 
from  all  proper  parties  have  been  executed  to  him,  which  are 
not  yet  done. 

Mr,  Wilbrahajn  of  the  fimie  fide  infifled,  that  a  purciiafcr  is 
not  obliged  to  pay  his  money  till  he  has  a  good  title,  and  if  it 
is  not  imputable  to  the  plaintiff  that  he  has  been  guiity  of  kicKes 
in  not  procuring  a  title,  he  ought  not  to  be  charged  with  inter- 
eft  :  It  is  the  vendor's  bufinefs  to  fee  a  good  title  is  made,  and 
not  the  purchafer's ;  and  as  this  is  a  dry  reveriion,  and  lire 
purchafer  has  received  very  little  advantage  from  it,  it  would 
be  hard  to  make  him  pay  inrereft  from  the  time  he  has  been  let 
into  pofiefiion. 

Mr.  Solicitor  General  in  reply  faid,  nothing  was  wanti'ng  to     [  ^37  ] 
make  the  purchafer  a  good  title,  but  a  bare  afiignment  of  a 
mortgage  term,  Chi  paying  oiFthe  mortgagee,  who  was  very  v/iil-' 
ing  to  take  his  money. 

One  of  the  efbates  was  let  out  on  three  lives  in  167(5,  upon 
areferved  rent  of  one  pound  only,  it  is  mod  probable  they  may 
all  fall  in  at  a  year's  dlllance  at  fartheft,  for  it  is  72  years  liiice 
the  efi:ate  was  let  out  on  liv^es,  and  confequently  the  yaungeii:  of 
the  lives  mull  be  turned  of  feventy. 

Lord  Chancelloii, 

I  am  of  opinion  the  plaintiff  fiiouid  not  pay  inlere'l,  and  fevc- 
ral  difl:in£lions  have  been  taken  in  cafes  of  this  kirid. 

To  be  fure,  neither  in  the  purehafe  of  eUates  \\i  ^^0^'  '''v^n, 

or  in  revernon,  whctlier   purchafed  Ui  iier  a  private  a-;!ecri^>.nr, 

or  purchaled  under  a  decree  for  a  falc,  can  11  be  leiel  dov  n  in 

certain  that  from  the  time  of  poffeffion,  a  ourci.  eer  ihall  nav  ""^^^  ^  P;-^^^'^ 

r  >      i.  A    ;   agreement,  or  a 

mtereit.  ^   decree  for  a  f.Ue 

ilull  noni  chc  time  of  poficliion  pay  inceielt. 

As  to  eftates   in  poffcffion  wr^on  a  private  ^.purclji'afe,  - the 
court  never  regards  exccuclon  of  articles  for  purehafe,  but  the  awarJin^  ot 
time  of  the  execution  of  conveyance,  aiul  even  there,  if  the' 

11  1       t   r     1    •      1  '  ■         •  ■'  T  regards  the  e:N 

vendor  has  made  deiauic  in  kiting  tie  ven.:^e  into  poileinon,  ccution  of  arti- 
cles for  a  pur- 
chafe,  but  the  time  of  the  execution  of  the  conveyances,  and  v\'c;;  :h,^a  die  p:ir»;haf:r  iaall  p.i;  iiircrcrl 
©Illy  from  the  tirr.e  the  poflefhon  ii  dciivertd. 

he 


!:,  :'';;k  pur- 
.uVr  of  e  It  ate  s 
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^\°^uY  ^*        {hdll  not  pay  interefl  for  the  purchafe  money ;  but  if  he  haS 
-  taken  pofleffion,  the  court  will  give  fuch  intereft  as  is  agreeable 
to  the  nature  of  the  land  purchafed. 

In  biddings  before  Mafters,  they  are  made  general,  and  the 
court  difcourages  any  particular  terms  to  be  put  upon  thofe 
biddings. 

If  the  purchafer  has  not  had  pofleffion  upon  execution  of  con- 
veyances, he  fhall  not  pay  intereft  at  all :  from  the  time  of  the 
delivery  of  poiiellion  he  fliall. 

So  much  for  eftates  in  pofleffion  ;  next,  as  to  dry  reverfions  j 
in  Owen*s  cafe,  that  has  been  mentioned,  he  was  intitled  to  all 
the  profits  during  the  intermediate  time,  and  he  was  intitled  to 
a  dry  reverfion  after  an  eftate  for  Hfe  ;  Owen  was  tenant  by  the 
courtefy,  and  the  court  was  of  opinion  he  had  created  difficulties 
in  refpe£l  of  the  conveyance  which  was  to  be  made  to  him,  that 
he  need  not  to  have  done,  and  therefore  were  of  opinion  he 
ought  to  pay  intereft  from  the  time  he  ought  to  have  executed 
the  conveyance 

f  ]  The  prefentis  a  middle  cafe;  the  father  creates  a  thoufand 
years  term  for  particular  purpofes ;  the  truftees  did  not  think 
proper  to  take  pofleffion ;  the  plaintifr  therefore,  as  heir  at  law, 
took  poflxiffion,  and  afterwards  becomes  purchafer  of  the  eftate, 
and  accounts  for  profits  before  the  Mafier  to  Michaelmas  1745, 
a  year  after  being  confirmed  the  bed  purchafer  ( i ). 

It  is  faid  he  is  a  purchafer  of  a  reverfioriary  eftate,  but  is  is  not 
fo,  he  is  the  purchafer  of  a  thoufand  years  term,  and  is  himfelf 
owner  of  the  reverHon. 

The  eftate  confifted  chiefly  of  life-holds,  and  therefore  it  is 
inCfted,  as  they  are  perpetually  falling  in,  he  ought  not  to  run 
away  with  the  benefit  of  this,  and  yet  nptpay  intereft  for  the, 
purchafe  money. 

And,  to  be  fare,  in  general  this  may  be  right,  but  I  do  not 
kn6w  yet  whether  he  may  be  the  purcliafer,  for  poffibly  the 
father  may  not  make  a  good  title,  and  befldes,  he  is  not  in  pof-  > 
feffion  under  the  purchafe,  but  as  heir  at  law  of  his  father, 
on  the  truftees  of  the  1000  years  term  refufing  to  take  pof- 
feffion. 

But  if  thefe  leafes  are  renewed,  I  think  it  is  renfonable  Mr. 
Blount  fiiould  account  for  the  fines,  as  being  part  of  the  profits  of 
the  e.\ate  conveyed  by  the  thoufand  year's  term.  J  {[ 

Therefore  this  is  a  mi<ldle  cafe  dlftinguifhable  from  the  cafe  of 
a  dry  reverfion,  and  from  Owen^s  cafe. 
Vv'her?,  af:or  a       Where  eftatcs  for  lives  have  dropt  in  between  a  perfon's  be- 
the^beft^uixha-  hig  reported  the  bcft  purchafer  by  the  mafter,  and  his  taking 
(>'Cy  lives  dropt   pofleifion,  ihc  court  have  either  dire<^lled  a  purchafer  to  make 

in,  tVie  C  )urc 

have  diredled  th^  puichafer  to  make  lome  compenfation  in  refped  to  the  eftr.es  being  bettered^ 

( I )  The  petition  Hated,  that  the  plain-    that  he  had  not  accountecl  for  the  rents 
t'ft*  entered  upon  ihe  premifes  upon  iiis     and  profits  fmce  Micbae-Lnas  1744. 
l'..)^  coniiraried  the  bell  purchafer  ^  and 

fome 


a: 
main 
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feme  compenfation  in  confideration  of  the  eflates  being  bettered ;  Blovkt 
or  otherwife  to  go  before  a  Mafter  again,  and  the  eftate  to  be  put 
up  for  a  new  bidding. 

But  here  no  poffedion  was  delivered  to  the  purchafer  by  vir- 
tue of  his  purchafe,  nor  is  it  his  default  at  all  that  the  convey- 
ances have  not  been  made,  and  is  fubjedl  to  an  account,  and 
therefore  no  pretence  for  making  him  pay  intertft. 

As  to  what  has  been  faid  of  the  advantage  a  purchafer  re- 
ceives from  wearing  out  of  lives,  I  never  knew  the  court  take 
this  into  their  confideration  as  a  reafon  for  a  purchafer's  paying 
intereft. 

But  I  will  dire£l  the  Mafter  to  inquire  what  increafe  of  value 
has  arifen  by  the  falling  in  of  lives  fince  the  purchafe  of  the 
eftate,  and  what  has  been  received  for  heriots  by  the  purchafer, 
or  for  fines  in  letting  out  eftates  again  ( i ) ;  and  declare  they  ought  [  3 
to  be  conlidered  as  part  of  the  profits  of  the  truft-eftate  of  a 
thoufand  years,  and  let  Mr.  Michael  Blount  account  for  the  fame 
as  fuch  in  a  fubfequent  account  to  be  taken  by  the  Mafter,  and  let 
him  proceed  in  his  purchafe  (2). 

(1)  Not  in  Reg.  Lib.  (2)  Reg.  Lib.  A.  1747.  fol  423. 


Ex  parte  Croxnll^  Minijler  of  the  united  PariJJjes  of  St,  Mary  So-    Cafe  250. 
merfet  and  St,  Mary  Mount  haw  in  the  City  of  London  y  April 
25,  1748. 

TH  E  petition  prayed,  that  Lord  Chancellor  would  iffue  ^  petition  to 
his  warrant  for  levying  the  fums  of  money  mentioned  in  {^°[ftu^^his"^ar- 
the  petition,  on  feveral  of  the  inhabitants  of  thefe  pariflies  who  xmt  forieyying 
had  refufed  to  pay  the  minifter  his  dues  according^  to  an  aflelT-      ^""^  therein 

^  '  mentioned  on 

mentm  1681.  -  the  inhabitants 

who  had  refufed 

the  minifter  his  dues,  according  to  an  aflclTment  In  1681.  under  the  a6l  for  the  better  fettJing  the 
maincenance  of  the  pai  fons,  i^c.'in  the  parilh  ;s  of  the  city  of //cw^/jn  burnt  by  the  fire.  If  the  Lor 4 
Mayor  has  done  ivrong  in  refufmg  his  -warrant  ofdijlrejsj  thh  court  can  ifjue  their  warrant  for  levying  the 
fums  afj'efj'ed' 

It  depended  upon  the  conftru£lion  on  the  ftatute,of  22  23 
Ch.  2.  chap.  15.  int-itkd.  An  a£t  for  the  better  fettlement  of  the 
maintenance  of  the  parfons,  vicars  and  curates,  in  the  parifties 
of  the  city  of  London^  burnt  by  the  fire. 

The  queftion  was,  whether  the  great  feal  has  an  authority  un- 
der this  acl  to  iifue  fijch  warrant  as  is  prayed,  if  the  Lord  Mayor, 
upon  an  application  to  him,  rcfufes  to  iflue  one. 

The  counfel  for  the  petitioner,  in  fupport  of  the  authority 
of  the  great  feal,  cited  the  cafe     ex  pa7'te  Savage ,  rector  cf 'the 
united  parifhes  of  St.  Andrew  Wardrobe  and  St,  Anne  Black- 
f  iarsy  and  ex  parte  Wood^  reEior  cf  St,  Michael  Royal  and 
"  St.  Martin  Vintry,  which  came  before  Lord  Harcourt  on  pe- 
"  tition  the  29th  of  O^oher  1 7 13,  fetting  forth,  thjt  the  pe- 
Voi..  HI.  F  p  "  tioners 
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ExparteC^ox-  «  t'loners  had  refpe^liveljr  demanded  of  the  inhabitants  the  ref- 
pe£live  rates  and  arrears  fof  the  houfes,  ^frV.  in  their  re- 
fpe6tive  occupation.-;,  but  they  refufed  to  pay  the  fame,  and 
that  the  petitioners  applied  to  Sir  Richard  Hoare,  Lord  Mayor, 
for  fuch  warrants  as  the  a6l  of  parhament  direcl:ed  him  to 
grant  for  levying  the  faid  money,  and  he  refufed  to  grant  fuch 
"  warrants ;  wherefore  it  was  prayed  that  his  Lordihip  would 
grant  the  petitioners  his  warrant  to  levy  the  feveral  fums  of 
money  fo  refpe£lively  due  to  them,  by  diftrefs  and  fale  of  fuch 
*^  goods  of  the  parifhes  fo  refufmg  to  pay,  according  to  the  di- 
*^  re^lions  of  the  afl  of  parliament." 

Lord  Harcourt  thinking  the  matter  of  the  petition   was  of 
great  confequence  to  the  inhabitants  of  the  feveral  pariflies  men- 
tioned in  the  a£^:,  as  well  as  to  the  clergy  of  the  city  oi  Lo7ido?i^ 
as  no  fuch  complaint  fince  the  making  of  the  aO:  had  been  be- 
fore made  to  the  Lord  Chancellor,  or  Lord  Keeper  of  the  great 
feal,  or  to  any  two  of  the  Barons  of  the  Exchequer,  defired  the 
afliitance  of  Mr.  Baron  Bury  and  Mr.  Baron  Price  \  and  on  the 
[[  640  ]    fecond  of  December  following  it  came  on  again  in  their  prefence, 
when  it  appeared  that  feveral  of  the  quarterly  fums  claimed  by 
the  petitioners  became  due,  and  in  arrear,  when  the  houfes, 
or  other  hereditaments,  whereon  fuch   quarterly  fums  were 
affcffed,  flood  empty,  or  were  in  the  poffeffion  of  former  te- 
nants or  occupiers  thereof;  and  a  queftion  thereupon  arifing, 
whether  fuch  fums  fo  afleffed  upon  the  feveral  houfes  with- 
in the  feveral  pariflies  mentioned  in  the  a6:,  for  making  up 
certain  annual  fums  of  money  to  be  paid  in  lieu  of  tithes,  were 
become  a  fixed  or  real  charge  upon  the  houfes  whereon  they 
had  been  fo  afleflsd,  fo  that  the  arrears  which  became  due  in  the 
time  of  former   tenants,    or   when  the  houfes  were  em.pty, 
might  be  levied  on  the  fucceeding  tenants;  the  further  con- 
fideration  of  the  petitions  were  adjourned  to  the  23d  of  De" 
cembcr,  upon  which  day  the  two  Barons  certified  their  opinion, 
"  That  by  the  ftatute,  the  fums  of  money  which  have  been 
duly  according  to  the  diredions  of  the  aft  aflelTed  upon  the 
feveral  houfes,  ^c,  within  the  pariflies  in  the  acl  are  be- 
come  real  charges  upon  the  houfes,  t5c»  whereon  they  were  fo 
alfefled,  fo  that  the  arrears  which  ought  to  have  been  paid 
by  the  former  occupiers  of  the  houfes,  or  which  became  due 
"  when  the  houfes  flood  empty,  may  be  levied  by  dillrefs  and 
fale  of  the  goods  of  the  prefent  occupiers ;  and  Lord  Har^ 
*'  court   declared  he  intirely  concurred  in  opinion  with  the 
"  EaroHG,  and  that  the  petitioners  were  at  liberty  to  apply  to  him 
for  warrants  of  diflrefles,  as  prayed  by  their  petition  ;  but  di- 
re<^led  them  firft  to  demand  from  the  feveral  perfons  men- 
tioned  in  the  petitions  the  refpeclive  fums  due  from  them,  that 
they  might  have  an  opportunity  of  paying  them  without  further 
trouble  or  charge," 
Loud  Chancellor, 

The  acl  of  parliament  dire£ls,  "  that  the  alderman  of  each 
refpedive  ward  \yithin  the  city  of  London^  wherein  any  of  ... 

**  the  ,' 
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the  faid  parifhes  refpci^ively  lie,  and  his  deputy  or  deputies,  Ex  parte  Crox- 
and  the  common  council-men  of  each  refpe6live  ward,  with 
the  churchwardens,  and  one  or  more  of  the  parifhioners  of 

*'  each  refpe6tive  parifh  wherein  the  maintenance  is  refpeftive- 
ly  to  be  afTefled,  to  be  nominated  by  fuch  refpeclive  alder- 

"  man,  deputy,  common  council-men  and  churchv/ardens,  or 
any  five  of  them,  whereof  the  alderman  or  his  deputy  to  be 
one,  fliall  at  fome  convenient  and  feafonable  time  aiTtmble 
and  meet  together  in  fome  place  within  each  of  the  ref- 
peftive  pariflies  in  fuch  refpe£l:ive  ward  wherein  the  main- 
tenance  aforefaid  is  to  be  afTelTed,  and  they,  or  the  major 
part  of  them  fo  affembled,  (hall  proportionably  aflefs  upon 
all  houfes,  fliops,  warehoufes  and  cellars,  wharfs,  keys, 
cranes,  M^aterhoufes  and  tofts  of  ground,  and  all  other 
hereditaments  whatfoever,  the  whole  refpe£l:ive  fum  by  [  641  ] 
this  2iQt  appointed  in  the  moft  equal  way,  that  the  faid  af- 
feflbrs,  according  to  the  belt  of  their  judgments,  can  make 
it." 

Another  provifion  in  the  aft  is,  that  if  any  difference  fliould 
arife  in  the  alTeiTment,   and  a  parifhioner  fhall  find  himfelf 
aggrieved  by  the  alieiling  of  any  fum  of  money  in  the  man- 
ner aforefaid,  *'  That  then  upon  complaint  made  by  the  party 
aggrieved  to  the  Lord  Mayor  and  court  of  Aldermen,  they 
fummoning  as  well  the  party  aggrieved,  as  the  Alderman  and 
*'  fuch  others  as  made  the  ailcfflnent,  fhall  hear  and  determine 
'  the  fame  in  a  fummary  way,  and  the  judgment  by  them  given 

*  (hall  be  final  and  without  appeal." 

After  fettling  the  manner  of  making  aflefrments,  and  no  ap- 
eals,  then  comes  a  claufe  that  directs,  upon  refufal  of  the 
nhabitants  of  the  refpeftive  parifhes  to  pay  to  the  refpeftive 
ncumbents  any  fum  refpedlively  payable,  how  the  fame  ftiall 
e  levied.. 

"  That  it  fnall  and  may  be  lawful  for  the  Lord  Mayor  of 
the  city  of  London  for  the  time  being,  upon  oath  to  be 
made  before  him  of  fuch  refufal,  to  grant  a  warrant  for  the 
officer  appointed  to  coUeft  the  fame,  with  the  affiftance  of  a 
conftable  in  the  day-time  to  levy  the  fame  tithes,  or  fums  oi 
money  fo  due  and  in  arrear,  by  diftrefs  and  fale  of  the  goods  of 

*  the  party  fo  refufing." 
Then  comes  the  provifo,  which  gives  jurifdidlion  to  the  great 
al. 

*'  Provided  that  in  cafe  the  Lord  Mayor  or  court  of  Alder- 
men fhall  refufe  to  execute  any  of  tlie  refpective  powers  to 
them  by  this  atl  granted,  or  to  perform  all  and  every  fuch 
thing  relating  either  to  the  affvjfrmg  or  levying  of  the  refpe6tive 
fums  aforefaid  j" 

*'  That  then  it  fliall  and  may  be  lawful  for  the  Lord  Chan- 
cellor, or  Lord  Keeper  of  the  great  ftal  for  the  time  being, 
or  any  two  or  more  ot  the  Barons  of  his  Majefty's  court  of 
Exchequer,  by  warrant  under  his  or  their  refpe(£live  hands 
and  feais  to  do  and  perform  what  the  faid  Lord  Mayor  and 
court  of  Aldermen,  according  to  the  true  intent  and  meaning 

P  p  2  «ot 


64t  *     CASES  Argued  and  Determined 

£x  f>artiCRox-  «  of  this  a£l:  might,  or  ought  to  have  done,  and  by  fuch  warrant 

either  to  impower  any  perfon  to  make  the  refpettive  afTelT- 
**  ments,  or  co  authorize  the  refpe£live  officers  appointed  to  col- 
"  le6l  the  fums  aforefaid,  to  levy  the  fame  by  diftrefs  an^  fale  of 

the  goods  of  any  perfon  that  fhall  refufe  to  pay  the  fame  in 

manner  and  form  aforefaid." 

I  naufl  take  it  here  as  if  the  afleffment  was  made. 

The  authority  of  the  great  feal  does  not  extend  to  every  cafe 
_  ^      -    under  this  a£i:,  but  only  where  there  has  been  a  refufal  by  the 
*■  ^    J    Lord  Mayor,  l^c.  to  execute  the  powers  granted  to  them,  there 
the  Lord  Chancellor,  or,  i5fc,  for  the  time  being,  are  to  iffue  a 
warrant,  ^c,  ^ 

Here  the  Lord  Mayor  has  heard  the  parties,  and  is  of  opinion  ^ 
not  to  grant  a  warrant.  ^ 

In  one  cafe  the  a6l  did  not  intend  to  leave  the  minifter  fo  far 
in  the  power  of  common  council-men  and  churchwardens  as  to 
abide  by  their  determination,  but  be  has  Ills  appeal ;  and  it  docs 
not  only  give  an  appeal  to  the  minifter,  but  to  the  inhabitant,  for 
the  words  are,  if  nny  variance  or  difference  in  the  a[Jip-vwe?itj  nrJ  a 
parijijioner  Jhall  find  himfelf  aggrieved^  ts'c,  and  Lord  Jidafor's  de^ 
termination  is  final  there. 

In  the  other  cafe  where  there  is  no  controverfy  about  the  af- 
fefTment,  but  a  refufal  to  pay  ;  and  though  the  words  are,  fi:)ali 
and  may  he  laiiful,  yet  thai;  is  imperative  upon  the  Lord  Mayor, 
if  a  juft  demand. 

In  cafe  of  any  variance  or  difference  in  the  affeffrnent  between 
the  minifter  and  the  pariftiioners,  and  appeal  to  the  Lord  Mayor,  \ 
the  court  of  Chancery  or  Exchequer  have  no  jurifni^^ion,  unlefs 
the  Lord  Mayor  refufes  to  take  cognifance,  becaufe  that  would  f 
be  refufing  to  execute  their  own  power,  but  if  they  have  entered 
into  the  confideration  of  the  grievance  in  any  manner,  their  ap* 
Jjeal  would  be  final. 

In  the  prefent  cafe  the  only  act  the  Lord  Mayor  was  to  do, 
was  to  ilTue  a  warrant;  he  has  refufed  it,  and  unlefs  I  enter 
into  the  qneftlon,  whether  Lord  Mayor  ought  to  have  iffued  a 
warrant,  I  can  never  judge  whether  he  had  a  power  to  do  it  orf 
no.      ^        ^    I 

Here  is,  as  it  appears  to  me,  a  plain  diftin£lIon  in  the  a£l  ^ 
of  parliament,  for  this  warrant  muft  hav<2  been  founded  upon 
an  afleffment ;  and  as  to  the  parifliioners,  if  the  Lord  Mayor 
had  iffued  a  warrant  improperly,  an  a6Hon  of  treijjafs  would] 
have  lain  againft  him,  and  that  might  be  his  reafon  for  refuf 
ingit. 

Upon  the  whole,  I  think  this  court  has  a  jurifdI£iion  to  in 
quire  wh.cther  the  Lord  Mayor  has  done  right  in  refufinpj  tl 
warrant,  and  if  of  opinion  he  has  done  wrong,  I  can  iflue  my| 
warrant  for  levying  the  fums  afteflcd  j  and  his  Lordftiip  gav 
directions  accordingly. 

There  being  a  difpute  whether  part  of  the  premiffcs  were  liabi 
to  the  afTeflinent,  by  confent  of  all  parties,  the  court  referre 
*t  to  arbitrators.  i 
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Callaghafi  vtx{\xs  Rochforiy  April  27>  1748,  Cafe  25  !• 

A Motion  was  made  for  a  commiflion  to  Cork  in  Irelaiid  to 
examine  witneffes/  to  the  credit  and  competency  of  a 
perfon  who  had  given  evidence  in  the  caufe,  and  againfl  whofe 
competency  the  party  now  moving  had  exhibited  articles  after 
pubhcation  pafTed. 

/vW  Chancellor  denied  the  motion,  and  faid,  it  was  never  The  court  will 
allowed  to  exhibit  articles  againft  the  competency  of  a  wit-  "il^tQ^brexr* 
nefs  after  pu^'icati  u,  becaufe  this  might  have  been  objedted  blteU  againft  the 
to  and  inquired  nito  upon  the  examination  ;  and  for  this  very  competeiicv  of  a 
purpofe  the  wirnefs  is  to  be  lliewn  to  the  clerk  in  court  of  the 

*        r  1        1         ^      r  ♦         li-    i-'ii     p^ibhcatioTii  be- 

oppohte  party,  though  at  the  lame  time  he  laid,  it  might  be  caufe  this  might 
reafonable  to  allow  an  examinaaon  to  competency  after puhlica-  hav:beenob- 
tioriy   where  the  objedion  to  the   competency  arofe  from  a  quired into"upon 
matter  that  came  to  the  knowledge  of  the  party  after  the  exa-  theexaminaUQiif 
mination  ;  and  the  proper  way  to  apply  for  this,  would  be  not 
by  exhibiting  articles,  but  by  motion  for  leave  to  examine  to  this 
matter  upon  a  foundation  of  ignorance  at  the  time  of  the  exami- 
nation. 

As  to  the  commillion  to  examine  in  fupport  of  the  articles  r^^^^^ 
which  went  to  the  credit  of  the  witnefs,  Lord  Hardwicke  faid,  a] ] o w7uch  Tl- ti- 
the court  v/ili  allow  fuch  articles  to  credit  after  puhlication^  be-  to  the  credit 
caufe  the  matters  examined  to  in  fuch  cafes  were  not  ma^  ^'^utl^caT'^^ "h^^' 
terial  to  the  merits  of  the  caufe,  but  only  relative  t  the  caufe t:;'e matters 
chara£l:ers  of  the  witnelTes,  and  yet  no  commiffion  was  ever  pxa-nined  into 
CTanted  into  forei<^n  parts  to  fupport  fuch  articles,  i  and  Jre-  ^  ^"^^ 

7      7     7,11  ^       1        ,       •   .  r  1  f  ^         were  not  mate- 

hind^  tho   beiongmg  to  the  dommions  01  the  crown  01  G-r^'a/ rial  to  the  merita 
Bntaln^  with  refpe£t  to  the  jurifdiclion  of  this  court,  is  eon-  of  the  caufe  j 
fldered  as  a  foreign  part),  becaufe  this  would  introduce  a  th^e'^commWriorTi* 
certain  method  of  delay  ;  and  if  it  was  ever  to  be  granted  upon  to  go  to  foreiga 
great  neceffity,  and  in  a  cafe  of  eonfequence,  the  only  ground  becaufe 
pf  it  mull  be,  that    no   perfon  in  England  could   fwear  any  troduce°a  certain 
thing  as  to  the  witneiTes'  credit  :  but  the  affidavit  which  has  method  of  delay- 
been  read  in   this  cafe  to  induce  me  to  grant  the  commif-  ""'^^^  Y^^rfoa. 
lion   is  hlent  as  to  th:s,  lo  that  there  may  be  perlons  here  fwear  to  the 
who  can  fpeak  both  for  and  againft  the  credit  of  the  ivitnefs,  perion's  credit, 

And  as  thefe  applications  are  moft  frequently  made  for  delay- 
merely,  his  Lord{hip  faid  he  fhould  be  extrem!y  cautious  how  he 
grants  them  \  and  as  there  was  no  abfolute  necelTity  in  this  cafe^  he 
denied  the  motion. 
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Cafe  25a.  Jul^  30,  1748. 

To  a  bill  brought  ^  |  K  E  bill  was  brouglit  to  fet  afide  an  av/ard,  and  the  af- 
again  ft  an  arbi-  |  bitrator  was  made  a  party,  and  feeks  a  difcovery  from  him 
difcovery  of  the  ^''^  grounds  and  Toundation  upon  which  he  made  tne  award, 
grounds  on      and  to  fet  it  forth  mmutely  in  his  anfwer. 

which  he  mnde 

^.K^  aw  n',  f  e  p'eadrd  in  fc-^r  that  he  was  not  obliged  to  fet  them  forth;  the  court  thought  it 
unicafonaL-le  he  fhould  be  put  to  fo  much  trouble  and  expence,  and  allowed  the  plea* 

The  arbitrator  pleaded  in  bar  to  fo  much  as  feeks  fo  particu- 
lar a  difcovery,  that  he  was  not  obliged  to  fet  forth  minute- 
ly the  grounds  and  foundation  upon  which  he  made  his 
award. 

Lord  Chancellor, 
If  there  he  a       Uniels  there  is  corruption  or  partiality  in  an  arbitrator,  the 
o?  au'caloiiaci^-l  party  cannot  fet  afide  his  award  (i);  and  if  it  fiiould  be  allowed 
on,  vhc  puty     to  make  arbitrators  defendants,  and  give  them  all  this  trouble 
f^^^  ^Vv^  may  fQ^tb  the  particular  reafons  upon  which  they  founded 

b  !  2  his  bill        ,    .  ,     .  ...  ,  .  ,  ^  .  /  , 

agaij.ftth  pirty  their  award,  it  would  introauCe  very  great  inconvenience,  and 
in  whofe  ravour  be  a  difcouragcment  to  any  perfon  to  undertake  a  reference; 
tliade^Trhave  it  there  WHS  any  palpable  miftake  made  by  an  arbitrator,  or 
reftified,andiot  mlfcalculation  in  an  account  (2),  that  had  been  laid  before  him,, 
againtt  the  arbi-  the  party  aggrieved  might  bring  his  bill  againft  the  party,  in 
whofe  favour  the  award  is  made,  to  have  it  redlified,  and  not 
againft  the  arbitrator. 

His  Lordfhip  faid,  he  did  not  know  whether  there  was  any 
eftabliOied  rule  of  the  court  with  regard  to  arbitrators  fetting 
forth  the  reafons  of  their  award,  and  how  far  they  were  oblig- 
ed to  difcover,  and  how  far  not ;  but  if  there  was  none,  he 
fhould  not  fcruple  to  make  one,  becaufe  it  would  be  unreafonable 
to  put  an  arbitrator  to  fo  much  trouble  and  expence,  as  fuch  an 
anfwer  m.uft  neceflarily  give  them.  Lord  Hardwiche  allowed 
the  plea. 

(i)  Mdcalfev,  Ivesy  ante  I  vol.  64.  (2)  Kidout  V.  Fayne  arde  494.  i  Vef. 
Tittenfon  v.  Featt  ante  529.  II.S.C. 


Cafe  2  53«  Fonereau  verfus  Tonereau^  Augujl  174^* 

S.  C.  I  Vef.  A  ^^^i^"*^  to  Claudius  Fonereau,  when  he  fnail  have  attained 

jxS.  JLlL  the  age  of  twenty-five  years,  of  one  thoufand  pounds, 

^loooVwhfn  which  the  teliator  impowered  his  four  fons  his  executors,  guar- 

helttaLs  2^5,^"  dians,  and  truftees  of  the  will,  to  lay  out  on  fuch  fecurities  as 

andtheex^oucors  ^  . 

eiripow  rid  o  lay  it  out  on  fecurldes,  and  pay  the  intereft  thereof  towards  the  infant's  education,  as  alio 
a  p.>rt  of  the  principal  to  put  him  apprentice,  and  the  remainder  to  be  paid  him  at  21,  and  not  before; 
the  legatee  died  at  19,  and  che  father  applies  to  have  the  itxurities  transferred  to  him.  1  he  t'lttie  of  xt^years 
isputcniy  to  pojipone  the  faymenlf  and  i-ejiing  of  the  legacy ^  and  :ks  futhtr  a%  tht  reprejcnt&U've  ofthefon 
tntitUd  to  it. 
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tliey  fliall  think  fit,  and  the  intereft  or  income  thereof  to  be  for  ^^^^^^^^y"^' 
or  towards  the  education  of  the  infant  as  they  fliould  think  fit,  ° 
as  alfo  part  of  the  principal  to  put  him  apprentice,  and  the  re- 
mainder to  be  paid  him  when  he  fhould  have  attained  his  age  of 
tweniy-five,  and  not  before. 

A  petition  by  the  father,  the  reprefentative  of  the  legatee,  who 

t  died  at  nineteen,  to  have  the  fecurities  transferred  to  him. 

11     Lord  Chancellor, 

ll  The  queftion  is,  whether  the  time  of  twenty-five  years  is  put 
[  in,  in  order  to  poftpone  the  veiling  of  the  legacy,  or  only  to  poft- 
[  pone  the  payment  of  it  ? 

I  am  of  opinion  it  is  only  to  poftpone  the  payment. 

It  is  true,  there  is  a  diftinftion  where  a  legacy  is  given  to  one 
at  his  age  of  twenty- one,  (there  it  is  not  veiled  ;  but  where  it  is 
to  him,  to  be  paid  at  twenty-one,  it  is  veiled  j  this  diilin6lion 
now  is  abfolutely  fettled  ( I ). 

But  there  are  cafes  where  when  a  tef!:ator  gives  interefl  in  the  where  a  teftator 
mean  time,  he  gives  a  prop-^rty  in  the  principal,  unlefs  fo ne-  |7-Ac"/Tthe" 
thing  arifes  on  the  fare  of  die  will  to  take  oiF the  force  of  it  (2  m  m^Z^  dme,  he 

hovd  Hardwicke  then  rea  l  the  will,  and  faid,  if  the  words  giv^  s  a  property 
when  he  lhall  have  attained  t  veiuv-five,  had  been  left  out,  and  i,"  j.^^^,,^^!'^^^' 
it  had  been,  I  give  to  Claudius  Fonereau  a  thoufand  poui;ds,  thi;ig  appears oa 
which  I  empower  my  executors,  if^c.  to  lay  out  at  intereft,  and  ^'  i^i  to  cike 
apply  for  his  education,  and  to  pay  the  refidue  at  twenty-five,  '^^^^^^'^'^o^^f* 
this  would  be  annexed  to  the  payment  only. 

Tliere  is  a  dire£lion  for  dlfpofal  of  part  of  the  principal  to  put 
him  out  apprentice  ;  for  though  the  word  is  empower ,  yet  It  is 
obligatory  upon  executors  to  lay  out  one  thoufand  pounds  upon 
fecurities,  and  they  may,  if  they  pleafe,  take  the  gre-dteft  part 
of  the  principal  for  this  purpofe. 

This  is  fomething  like  the  cafe  in  Lord  King^s  time,  of  The  r  j 
Attorney  General  and  Hall  (3),  where  the  teftator  gave  a  legacy, 
to  one  for  life,  and  fo  much  as  he  did  not  difpofe  of,  gave  to  a 
charity  ;  it  was  held  the  legatee  might  difpofe  of  the  whole  j  fo 
here,  if  for  the  legatee's  benefit,  they  might  take  almoft  the 
whole  to  place  him  out  apprentice  •,  as  if,"  for  inilance,  they 
fliould  put  him  to  a  Turkey  merchant,  where  they  infift  upon 
a  large  fum  with  an  apprentice. 

He  directed  the  fecurities  to  be  transferred  to  the  father,  who 
is  the  reprefentative  of  the  legatee  (4). 

[1)  Fide  Steadftianv,  Palling,  ante  ^ly.  2  Bro.  Cha.  Rep,   3.     Wulcoit  v.  Hall, 

(2)  So  Collins  w.  Metcalfe^  I  Kern.  c^dz.  2  Bro.  Cha.  Rep.  305.  Dcdfon  v.  Hay, 
Cave  V.  Cavey  2  Kern.  508.  StapJeton  3  Ero.  Cha  Rep.  404.  Whether  main" 
V.  Cheeky  2  Fern.  673.    Pre.  Cha.  318.  tenance  is  equivalent  to  the  giving  of 

S.  C.      CloljbcrWs  cafe,    2   Fent.  342.  tereft^  <vide  Pulsford  \,  Hunter.^     Bro.  Cha, 

Fan  V.  Clarke,  ante  1  vol.   5  1 2.    locale  7v(jy.  416.    Atkins  \  Hiccocks.,  ante  I  vol. 

V.  ff^ill's.   Barn.  Cha.  Rep.  43.    PJukert  501. 

V.  Parfons.,   2  Fef.   263.     Green  Y.  j(^-90/,  (3)   S  Fin.     103.  pi.  50. 

I  Bro,  Cha.  Rejj.  103.    Hoath  v.  Hoaih,  (4}  Reg.  Lib,  A,  1747.  fol.  5 2 1. 

p  P  4  If 
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;roK2REAu  V.      If  a  legacy  be  deyifed  to  ^.  to  be  paid  at  twenty-one,  and  in- 

FoNEREAu.  terefl  is  given,  the  eccle.fiaftical  court  will  decree  payment  inri- 
S'^coin  wuf niediately,  the  intereO:  being  for  delay  of  payment ;  but  if  to  4. 

decree  payment  to  be  paid  at  twehty-one,  ivifhout  giving  intere/i,  then  intereft  will 

of  a  legacy  im-  not  accruc  till  the  time  comes  at  which  the  perfon  would  have 

whtelu^de-  been  twenty- one,  if  H^^^ 

vifed  to      to  be  _  ■  ' 

-paid  at  21,  and  intereft  is  given*;  otherwife  If  ivifbout  ghing' Interejif  for  there  It  will  not  accrue  till  th« 
.^koe  comes  at  which  the  legatee  .would  have  been  21  if  living.  .  ... 


(i)  Vide  Heath  v.  Perry ,  ante  102. 


Cafe  254.  Le  Neve  verfus  Le  Neve^  Decemher  9,  1 748,  The  Cauje  food for 
■'  .  Judgment,       '  ' 


S.C.  Amb.  436. 
1  Vef.  64. 

The  agent  of 
the  dexendant 
.)!aving  full  no- 
tice of  :he  firft 
articles  made  on 
her  hu-flbsiid's 
firft  mairiage, 
•this  is  notice 
Jikewife  to  her, 
and  is  alf6  a  fuf- 
ficieiJt  equity  in 
the  plain ifJi  to 
poftpone  the  fe- 
ton<i  anicks  and 
feiLlement,  not- 
-wuhftanding 
tnefe  only  have 
leepregilteied. 
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Lord  Chancellor, 

TH  E  biil  was  brought  by  the  plaintiiFs  Peter  Le  Neve  and 
Hugh  F I  got  y  TivA  Elizabeth  l-'Ao  .^'xity  'late  Eiizhheth  Le 
Neve,  as  the  only  furviving  children  of  the  defendant  Ed%uard 
Le  Ntve,  by  Henrietta  his  lace  wife,  deceafed. 

The  end  of  the  bill  was  in  general  to  have  the  execution  of  a 
tru'ft  of  leafehold  eflates  fettfed  upon  the  late  wife  of  Edward 
Le  Neve^  and  the  iffue  of  that  marriage,  by  articles  previous  to 
the  marriage,  dated  July  i,  1718,  and  that  the  conveyances  made 
by  the  defendant  Edward  Le  Neve  -axkX  the  defendant  Mary  his 
wife,  to  two  trui^ees,  may  be  fet  aiide,  and  delivered  up  as 
Voluntary,  being' made  after  notice  of  the  articles  of  July  t, 
^1718,  or  of  the  other  conveyances  made  in  purfuance  thereof, 
and  to  have  the  leafehold  eftates  exonerated  and  difincumberedo 

The  facts  were,  that  in  171 8,  the  defendant  Edward  Le  Nehje 
intermarried  with  his  firfl:  wife  Henrietta  Le  Neve^  who  had  a 
confidcrable  fortune,  and  articles  were  executed  previous  to  the 
marriage,  dated  y///v  i,  1718,  whereby  the  father  of  iiW^i'^r^, 
in  confideration  of  Henriettas  fortune,  covenanted  with 

truftees,"  to  convey  to  them  feverai  eftates,  and  lome  kafehold, 
'amongfl  the  reft,  near  Zoho-^quare,  in  the  county  of  Middle/ex, 
to  permit  Edward  Le  NeiJe'  rhe.  younger  to  receive  the  rents  and 
profits  during  his  own  life,  and  after  his  death,  to  pay  to  Hen* 
■r/>//<^-2  50  /.  a  year,  in  cafe  fliV  furvived  Edward-,  and  after  the 
deceafe  of  Edward . -diTiiS.- Henrietta ^  that  the  faid  eflates  flioiild 
remain  to  their  ifl'ue,  in  fuch  manner  as  Edward  the  younger 
iliouid  by  will'  or  otherwife' appoint,  and  for  want  of  fuch  ifiue, 
to  the  ute  oi-  Edward'  Le  Neve  the  father,  and  his  heirs. 

The  1 6th  of  June^  I'/i'^y  a  ftttlerh'ent  was  made  ih'purfuance 
of  the  ;jrticles.    '    ,  '  ■   .• , 

Tlfe  marriage  took  ef]c£l:,  and  Edward  and  Llenrietta  had 
ifTue  the  plaintifFs  Peter  and  Efizabe'tby  and  Henrietta  died  ill 
July  17409  leaving  no  other -ijhildren. 

Twenty-hve  years  after  the  hrit  marriage,  Edward  Le  Neve 
entered  into  a  treaty  of  nrjarriage  with  the  defendant  Mary,  and 
1,7  anicles  dated  November  i6, '1743,  previous  to  the  marriage, 

.  ■  ,    ,     .     ■    •  ^  Udward^ 
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Ed'U'ardi  In  confideration  of  fuch  marriage,  covenanted  with  the  ^^^^^"^^  ^' 
truitecs,  the  der'^ndaii  s  Danandge  and  Nortofi,  to  convey  thele  * 
very  lealehctld  eflates  near  Solo- Square  to  them,  tlieir  executors, 
tsfc.  within  thiee  mon;hs  after  iiie  marriage,  in  truft,  to  pay  the 
defendant  Mary  out  01  the  rents  of  thcle  mcCuages,  in  cafe  fiie 
furvived  him,  a  clerr  annuirv  of  one  hundred  and  fifty  pounds 
for  her  life,  for  her  jointure,  ^S5*<:. 

The  marriage  took  clf^-cl,  and  three  months  after,  on  4he'20th 
of  January  1 743,  a  fettlement  was  made  purfuant  to  the  articles. 

The  fettled  eftate  confifting  of  houfes  in  Aliddlefex^  was  fub- 
|e£l  to  the  regifter  act  of  7  yirin.  c.  20. 

The  fecond  articles  and  fettlement  were  regiftered,  but  not  the 
firft. 

Edward  Le  Neve  mortgaged  the  houfes  likewife^ 
The  bill  was  brought  in  order  to  fct  tlie  fecond  articles  and 
fettlement  out  of  the  way,  and  that  th-y  niay  be  poftponed  to 
the  firfl  articles  and  fettlement,  upon  this  equity,  that  the  de- 
fendant Mary  Le  Neve  had  notice  of  them. 

The  cOunfel  for  the  plaiutiiTs  admit,  that  the  regiflring  the 
fecond  articles  and  fettlement  have,  in  point  of  law,  afFe£led  the 
leafehold  eftates,  as  the  ftatute  of  the  7th  of  Queen  Ann.  gives 
the  legal  eflate  where  the  efFecl  of  the  regiflring  has  placed  it. 

Then  the  queftion  is,  whether  equity  will  enable  the  children 
of  the  firft  marriage  to  get  the  better  of  the  defendant's  legal 
right;  and  this  will  depend  upon  the  queftion  of  notice. 

Firft,  whether  it  appears  fufticiently,  A^^r/(?;7  was  at-     [  648  3 

torney  for  the  defendant  Mary^  in  the  tranfa£tion  of  her  mar- 
riage. 

Secondly,  Whether  Norton  hlmfelf  had  fufticient  notice  of  the 
firft  articles  and  fettlement. 

.Thirdly,  whether  that  will  afte61:  Mary'  -^s  a  purchafer,  and 
po  ft  pone  her  articles  and  fettiemerit  notwitliftanding  the  rep^iftcr 

The  £rB  will  depend  upon  the  anfwer  of  the  defendant 
Mary. 

She  has  in  general  denied  any  notice  of  the  firft  articles  and 
fettlement,  till  fix  monchs  after  the  marriage,  and  fays,  that 
the  defendant  Jofeph  Norton  was  fo  far  from  being  em.ployed 
as  Solicitor  for  her,  in  tranfa£ting  the  bufmefs  of  the  mar- 
riage  articles  and  fettlement,  that  he  had  been  for  a  confi- 
'  derable  time  before  employed  as  an  attorney  for  Edivard  Le 
Neve  her  hufband  ;  that  being  at  the  time  of  marriage  con- 
"  cerned  for  her  hufband,  fhe  was  thereupon  induced  to  place 
*'  confidence  in  him,  ^»nd  her  hufband  afiured  her,  he  would 
"  take  care  there  ftiould  be  a  handfome  provifion  made  for  her, 
I**  and  recommended  Norton  as  a  proper  perfon  to  prepare  the 
deeds,  whereby  fuch  fettlement  was  to  be  made  upon  her,  to 
**  which  file  coniented,  and  that  Norton  aflured  her  that  he  had 
taken  care  to  fecure  her  one  hundred  and  fifty  pounds  a  year, 
1"  by  way  of  jointure,  and  did  not  then,  or  at  any  time  before 
1^' her  intermarriage,  give  her  any  notice  of  any  former  fettle- 


mefu. 


It 
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^l^^l^J'        It  has  been  infifted  by  the  defendant  M?r/s  counfel,  that  : 
^    *     J^fip^  Norton  was  not  her  attorney,  ,or  agent,  but  her  hufband's,. 
and  that  the  attorney  for  one  party  having  notice,  will  not  affect  ■ 
her  with  notice. 

As  In  prrchafes,      ^  opinion  fhe  has  admitted,  enough  of  her  fide  to  make  j 

and  efpeciaily  in  him  attorney  or  agent  for  her;  for  if  fhe  placed  confidence  in 

mortgages,  the  Jofeph  Norton,  no  matter  on  whofe  recommendation,  if  fhe  re- 
la  i-ie  CQU.lel  1  1  -J        1      r«        1  11* 

andagenrs  are  li^d  enough  on  her  huiband  to  take  his  recommendation  it  is  fuf- . 

ireque.'5t!y  eir-  ficient ;  or  otherwife  it  would  be  mifchievous  and  inconvenient, 
fsJel^/therefote        ^^^^^  court  was  to  take  into  their  confideration  from  whom  the 

e.ich  fid- is  af-  recommendation  comes  ;  for  in  purchafes,  and  more  efpecially . 

feaea  wuhno-  {.^  mortgages,  very  frequently  the  fame  counfel  and  a2:ents  are 'J  j 

tjce,  as  much  as  ,        j  *^     ,     1    r  i  i    1        r  ,    ^  ,    .      n-        1      .  ,   H  «^ 

ifdii^ercntcoun-  employed  on  both  ndes,  and  thereiore  each  fide  is  atteaed  wnh 
fei  and' sgencs  notice,  as  mucli  as  if  diiferent  counfel  and  agents  had  been 
^^ed'Ar'  employed. 

P^oy^  V  y«  is  material  how  far  tlie  cafes  have  gone  in  this  point,  two- 

have  been  cited,  Brcthertcn  verfus  Hatty  i  Vern.  574.  and  Jen-. 
[  649  ]  verfus  Biincorrie  and  others,  1  Vern,  609.  the  firfi  was  fhortly 

this.  A,  makes  three  feveral  mortgages  to  B,  C\  and  D.  and  iiii 
the  laft  mortgage  B,  is  a  party,  and  agrees,  that  after  be  is  paid». 
he  will  ftand  a  truitee  for  D,  Decreed  th?t  ^.  ri)ould  be  paid 
before  i).  for  all  the  fecurities  being  traxiiaded  by  the  fume 
fcrivener,  notice  to  him  v/as  notice  to  D, 

See  how  far  this  goes,  the  fame  fcriveners  were  witnefTes^ 
and  iiigroiTed  all  the  fecurities,  and  were  in  nature  of  agents 
for  all  the  lenders,  and  very  likely  for  the  borrower  himfelf,  and 
notwithi^anding  it  does  not  appear  Mrs.  Hatt  had  perfonal  no- 
tice, '*  yet  notice  to  the  agent  is  notice  to  the  party,  asd  confe- 
quently  they  that  lend  laft  muft  come  laft,  having  notice  of 
what  was  before  lent ;  and  if  any  one,  after  notice,  lend  more 
money  ,  although  they  fhould  obtain  the  legal  eftate,  yet  would 
in  equity  ftand  affeded  with  the  notice,   and  be  bound 
thereby." 

The  fecond  cafe  was  no  more  than  this,  "  Bllncorne  having 
notice  of  an  incumbrance,  purchafes  in  the  name  of  Alcorey 
and  then  agrees  that  Moore  fhall  be  the  purchafer,  and  he  ac- 
*'  cordingly  pays  the  purchafe-money,  without  notice  of  the 
*'  incumbrance  •,  though  Alcore  did  not  employ  Blincorne,  nor 
knew  any  thing  of  the  purchafe  till  after  it  was  made,  yet 
*^  Moore  approving  of  it  afterwards,  made  Bllncorne  his  agent  ab 
initio,  and  therefore  fnall  be  aflecled  with  the  notice  to  Blin- 


The  laft  gees  a  great  way,  for  Moore  knew  nothing  of  the 
tranfadrion,  aiui  yet  the  court  held,  that  his  approving  of  it  af 
terwards,  made  Blincorne  his  agent  ab  initio this  carries  it  fur- 
ther than  the  prefent,  but  the  firft  is  a  clear  authority. 

Thcfe  cafes  therefore  fufficiently  prove  it  is  not  at  all  material 
to  the  p'aiiuifTs,  on  whofe  advice  or  recommendation  the  de- 

(1)  Hut  (qc  Lc^vf/:c--  V.  C^rlffn,  ante  294.  Worjlty  v ,  Earl  of  Scarborough^  a::ft 
i  vul.  2^2.     ^'anici  V.   U'urrr(k^  '^nte  397.. 

3  fendant 
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fendant  Mary  intrufted  Nortoji^  nor  does  it  malce  any  diiFerence,  .  Le  Neve  v. 
thai  it  is  the  recommendation  of  the  hulband,  any  more  than  of  NivB. 
any  ofher  pcrfon. 

The  fecond  confideratlon  will  be,  If  it  appears  clearly  that 
Norton  was  employed  by  the  defendant  Mary^  then  whether 
there  is  fulhcient  evidence  of  notice  to  him. 

An  obje£lion  has  been  taken  by  the  defendant  Mary\  conn-  Where  a  faft  Is 

fel,  that,  as  notice  hath  been  denied  by  her  anfwer,  if  it  is  fworn  fwer^'lndfwom" 

to  by  one  witnefs  only,  that  being  but  oath  againft  oath,  it  can-  to  by  oae  wicnefs 

not  prevail  to  eftablilh  the  faa.  butoVJa'ainii^ 

* rhe  general  rule,  to  be  fure  is  To,  but  it  admits  of  this  dif-  oai,  itcannot 

tin^lion  ;  where  the  denial  of  a  defendant  is  clear,  it  has  beer,  p^f vail  to  efta- 

adhered  to,  but  where  the  anfv/er  is  not  a  pofitive  denial  of  the  u^'?lu^*^  5*^' 

^1  '      1  r  r  but  then  the  de- 

fame lacl,  but  only  as  to  part,  as  m  the  prefent  caie,  as  to  the  niai  muft  be 

notice  10  herfelf  only,  it  makes  a  dhTerence.  ^^f  ^''j.  other- 

wife  it  makes  a 
difference  (ij. 

And  there  are  many  cafes  where  the  court  upon  the  teftimony  Many  cafes 
of  one  witnefs,  v/hofe  credit  is  unimpeached,  and  what  he  fwears  JJ^Jj^'^y^^  ^^^"^^ 
uncontradi£led  by  the  anfwer,  have  decreed  upon  this  fingle  upon  the  tefti- 

evidence.  monyofons 

The  defendant  Mary  denies  notice  to  herfelf,  but  whether  Ztlthl  fWe^^ 
there  was  notice  to  another  perfon  her  agent  fhe  paffes  by,  with-  isuncontradifted 
out  giving  any  anfwer.  ^  by  the  anfwer. 

This  IS  a  denial  indeed  as  to  herfelf,  but  is  at  the  fame  Denying  notice 
time,  what  Is  called  at  law,  a  negative  pregnant,  that  there  ^pf^^j^^*^^^ 
was  notice  to  her  agent.  ti^I'pre/narf'^ 

As  to  the  evidence  of  notice  to  Norton^  it  is  extremely  ftrong,  t'^^re  was 
for  he  fwears,  that  he  had  notice  of  the  firft  articles  fome  time  ^^^^^^^ 
before  the  fecond  marriage,  and  that  he  had  then  a  copy  there-      ^650  ] 
of  from  the  defendant  Edward  Le  Neve,  in  order  to  take  coun- 
fel's  opinion  thereon,  how  to  be  fecure  againll  the  efFefl  of 
them,  and  to  contrive  in  what  manner  they  might  get  the  better 
of  thefc  articles,  and  therefore  as  to  Norton  there  cannot  be  a 
flronger  notice. 

The  third  and  l^ifl:  general  queftion  is,  whether  the  notice  to 
Norton  will  affecl  the  defendant  Mary,  as  a  purcliafer,  and  pofl- 
pone  her  articles  and  fettlement  notwithllanding  the  regilter 
acl:. 

This  depends  upon  two  things  : 

Firft,  Whether  any  notice  whatfoever  would  be  fufficlent  to 
take  from  the  defendant  Mary  Le  Nve  the  beneiit  of  the  i;e- 
gifter  aft. 

Secondly,  Whether  perfonal  notice  to  the  defendant  Mary  Is 
requlfite  to  poftponc  her,  or  whether  notice  to  her  agent  is  iuf- 
iicient  to  do  it  likewife. 

As  to  the  firft,  it  is  a  queftion  of  great  extent  and  conle- 
quence. 

The  preamble  to  the  ftatute  of  7  Ann.  r.  20.  Is  in  fubftance, 

"  Whereas  by  the  difterent  and  feveral  wnys  of  conveying  lands, 
K^c,  fuch  as  are  ill  difpofed  have  it  in  their  power  to  commit 

(i)  IFalton  V.  Holhs^  ante  2  vol.  19. 

"  frauds, 
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X.eN'eve^v.  frauds,  and  frequently  do  fo,  by  means  whereof  feveral  per* 
fons  have  been  undone  in  their  purchafes  and  mortgages,  by 
prior  and  fecret  conveyances^  and  fraudulent  incumbrances." 
£  65 1  j  Then  comes  the  enading  claufe,  "  That  a  memorial  of  all 
deeds  and  conveyances,  v/hich  after  the  2(^ih.  of  Sepiewber 
'709,  fliall  be  made  and  executed,  and  of  ail  wills  and  de- 
vifes  in  writing,  whereby  any  honours,  manors,  lands,  i^c. 
in  the  county  of  Middlefex,  may  be  any  way  affe£l:ed  in  law 
or  equify,  may  be  reglftered  in  fuch  manner  as  is  after  dirc6l- 
ed  i  and  that  every  fuch  deed  or  conveyance,  that  (hall  at  any 

**  time  after,  ^r.  be  made  and  executed^  Jhall  be  adjudged  fr au- 
duieni  and  void  againji  any  fuhfequent  ptinhafcr  or  mortgagee  iot 
a  valuable  confideration,  unlcfs  fuch  memorial  thereof  be  re- 

"  giilered,  as  by  this  aft  is  di-refted  before  the  regifteiing  of  the 
memorial  of  the  deed  or  conveyance,  under  which  fuch  fubfe-* 

*'  quent  purchafer  or  mortgagee  fliaii  claim,  ^V." 

What  appears  by  the  preamble  to  be  the  intention  of  the 

Thetnir-tofihe  Pl^ii^^y  to  fecure  fubfequent  purchafcrs,  and  mortgagees 
re^irter     to     zgdiin^k prior fecret  conveyances^  and  fraudulent  incumbrances. 

iecure  luble- 

quent  puchafers  againft  prhir fecret  conveyances. 

If  a.  fubfequent  Where  A  perfon  had  no  notice  of  a  prior  conveyance,  there 
purchaier  had  thc  regiftring  his  fubfequcnt  conveyance  (hall  prevail  againft  the 
notice  or  a  prior  pv^Q^r  j^m;  jf  J^e  had  uoticc  of  a  prior  conveyance,  then  that  was 

conveyance, tnen  ^        '  ,.17  111  •    j-  j 

that  wab  not  a     not  a  fccret  conveyance  by  wnicn  he  could  be  prejudiced. 

Jecret  eoni'isance 

hy  which  he  could  be  prejudiced. 

The  enafting  The  enabling  claufe  fays,  That  every  fuch  deed  pall  he  void 
fubfequent  pu--  ^gcdnjl  ally  fubfequent  purchafer  or  mortgagee.^  unlcfs  the  memorial 
chjfer  the  legal  thereof  be  regiflercd^  t^c.  tiiat  is,  it  gives  them  the  Irgal  tftate, 
ciUr.e,butitdoes  ]^^^     ^^^^  iiof  f^y^         fu^h  "fubfequent  purchafer  is  not  left 

^lOt^ayhe  is  not  ,  .    '        ,  .   ,  .  t    r  -  L 

left  open  to  any  ^P^"  ^'^7  equity,  which  a  pvior  purchaier  or  incumbrancer 
etj|iity  whicha  may  have,  for  he  can  be  in  no  danger  where  he  knows  of  an- 
prir.r  purchafer  Incumbrance,  becaufe  he  midit  then  have  (lopped  his 

or  incumbr.tncer  ,       ,  /-  ° 

way  have.        hand  rrom  proceeding. 

This  caie  has  been  very  properly  compared  to  cafes  on  the 
27       8.  for  the  inrollmcnt  ol  bargains  and  faies. 

That  a6l  was  formed  pretty  much  in  the  fam.e  manner  with 
this. 

The  words  of  the  enabling  claufe  are,  "  lliat  from,  i^c.  no 
**  manors,  hinds,  tenements,  i^c,  (liall  pafs,  alter  or  change 
from  0!ie  to  another,  whereby  any  citate  of  inheritance  or 
*'  freehold  firail  be  made  or  take  eiTe6t  in  any  perfon  or  perfons, 
*'  or  any  tfe  thereof  to  be  made  by  reafon  only  of  any  bargain 
and  f  ;le  tliereof,  except  the  fame  bargain  and  faie  be  inyde  by 
writing  indented,  fealed,  and  inrolled,  in  one  of  the  King's 
courts  of  record  at  IVifiniinfcr^  or  eifc  witlnn  the  fmie  county, 
^V.  v.'i\ere  thc  fume  munorsj  C^r»  fo  bargained  and  fold  lie,  ^c. 
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and  the  fame  inrollment  to  be  had  and  made  within   fix    ^^^^Yvl' ' 
**  months  next  after  the  date  of  the  fame  writings  indent-  ^ 
ed,  y^:." 

Nor  any  tife  thereof  pjall pafs  from  one  to  another. 
What  is  the  meaning  of  this  ? 

Before  the  making  of  the  a6l  any  paper  writing  pafTed  the 
life,  from  the  barj^ainor  to  the  bargainee,  whereby  great  mif- 
chiefs  arofe,  for  it  intangled  purchafers,  affected  and  injured  the 
crown,  and  was  contrary  to  the  rule  of  law,  which  required  no- 
toriety in  purchafes,  by  feoffment  and  livery,  t^c» 

But  what  has  been  the  conftiudion  of  this  ftatute  ever  (ince  ?  Under  the  ftat«te 
Why,  if  a  fubfequent  bargainee  has  notice  of  a  prior,  he  is  equal-  0/ .nroiimentof 
ly  affeded  with  that  notice,  as  if  the  prior  purchafe  had  been  a  q^n^bL^l'inJe' 
conveyance  by  feoffment  and  livery,  b'f.  has  nocic^^'of  a 

prior,  he  is  e- 

qu.iny  afteilcd  with  that  notice,  as  if  the  prior  purchafe  has  been  a  conveyance  by  feoffment  aiid  live-' 
ry,  ^V. 

Tlie  operation  of  both  a£ls  of  parliament,  and  c@nflru£lion  r^^j^^^  ^^^^^ 
of  them  are  the  fame,  and  it  would  be  a  mod  rnifchievous  thing,  ^^'^^  advancaee 
if  a  perfon  taking  the  advantage  of  the  legal  form  appointed  by  an  oftheictai  Lena 
a£i:  of  parliament,  m.ight,  under  that,  protect  himfelf  againfl  a  '^^I'S'^'^^l^^ 
perfon  who  had  a  prior  equity,  of  which  he  had  notice,  nient,  and  pvo- 

tLd  himlllf 

-gainft  another,  who  had  a  prior  equicy  of  which  he  had  notice,  would  be  of  mifchievcus  conle^uence. 


The  cafes  put  by  the  Attorney  General  are  very  materli^j, 

Suppofe  (faid  he)  the  defendant  Mary  had  by  letter  of  attor- 
ney empowered  Norton  to  tranfadl  the  affair  v/ith  her  hufband, 
and  he,  by  means  of  this  agency  comes  to  the  knowledge  of  the 
prior  articles  and  fettlement,  would  not  this  af|-e6t  the  principal.  ^ 

Or,  fuppofe  a  purchafer  of  lands  in  a  regifter  county,  orders 
his  attorney  to  regifter  it,  and  he  negledts  to  do  it,  and  then  buys 
the  eftate  himfelf,  and  regiriers  his  own  conveyance,  (hall  this  be 
allowed  to  prevail  ? 

It  certainly  (hall  not ;  for  fuch  a  perfon  is  out  of  tiie  confe- 
qu^nces  which  the  regifter  ac^  guards  again  It,  of  impofjtion 
from  a  prior  fecret  conveyance y  as  he  had  perfonal  knowledge  of  the 
firft. 

There  have  been  three  cafes  on  the  regifter  a£l, 
Firft,  Lord  Fotbes  and  Nidjon. 

Secondly,  Blades  veri'us  Blades,  Eq.  Caf  Jhr.  358. 
Thirdly,  Chlvall  verfus  Nuhdh,  December  id,  1725,  in  the     [  6^ 
JE^ichequer, 

The  firft  arofe  originally  in  L-eland^  where  there  is  a  general  re- 
gifter a6l,  and  heard  on  an  appeal  to  the  Houfe  of  Lords  in 
England^  the  22d  and  73d  oi  February  1722(1). 

The  Earl  of  Groriard^  f.itlier  of  Lord  Forbes,  was  felfed  of  a 
Urge  eftate,  of  which  he  was  tenant  for  life,  with  remainder  to 

(I)  Forbci  V.  D.nlflon,  \  F:/.  6-j .  S.  C.  2  Ere,  Par,  Ca.  425. 
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Ills  firfl  and  every  other  fon  in  tail,  and  had  a  povrer  of  leafing 
forUves  at  the  heft  rent. 

The  regiller  ad  in  Ireland  paiTed  the  6th  of  Queen  A?in, 
Lord  Granard  granted  a  leafe  for  three  lives,  at  the  rent  of 
thirty  pounds  a  yeai*,  but  it  was  not  regiftered. 

His  Lordihip  being  greatly  in  debt,  came  to  an  agreement 
with  Lord  Forbes  his  eldeft  fon,  by  the  agency  of  Mr.  Steivard, 
to  take  upon  him  the  payment  of  cert: in  debts  of  his  father, 
and  to  fecure  a  jointure  to  his  mother-in-law,  and  an  annuity  to 
his  father. 

The  eilate  was  conveyed  to  truflees,  Mr.  Juilice  Doyne,  and 
Mr.  Juilire  Nutf,  during  the  life  of  tbe  fat'ier. 

Mr.  Steward  had  notice  of  this  leafe  during  the  treaty  between 
Lord  Granard  and  Forbes, 

The  conveyance  to  the  trufSiees  being  regiftered,  they  brought 
an  ejedment  againft  the  leifee,  of  the  lifehoid  eftate,  and  it  was 
heard  before  Lord  M'ladleton  Chancellor  of  Ireland  in  February 
i']2ii  who  then  made  a  declaration  rather  than  a  decree,  that 
the  conveyance  was  void,  as  againft  the  leilee ;  it  came  on  again 
before  him  the  i7Lh  of  Fehruary  172 1-2,  and  he  then  determ.in- 
ed  there  was  full  notice  of  the  leafe  to  Lord  Forbes^  and  awarded 
a  perpetual  injunction y?-^?/;?  time  to  time. 

The  judgment  of  the  Houfe  of  Lords  was,  that  the  faid  de- 
cree be  reverfed,  and  that  ail  proceedings, at  law  of  the  appel- 
lants againft  the  refpondents  fliould^  during  the  life  of  Lord 
Granard^  be  ftayed,  on  leilees  paying  the  rents,  performing  the 
covenants,  ^c.  but  that  after  the  death  of  Lord  Grcnard^  Lord 
Forbes  might  be  at  liberty  to  try  the  tenants  right  to  the  lenfe. 

The  decree  was  reverfed,  not  becaufe  Lord  Mkldkton  had 
proceeded  on  a  wrong  principle,  but  had  drawn  a  wrong  in- 
ference from  it,  for  Lord  Forbes  did  not  infift  merely  on  the 
regifter,  but  that  the  leafe  was  made  contrary  to  the  power,  and 
[  ^54  ]  ^^^^^'^^^^^  Lord  Chancellor  of  Ireland  w?l?>  miflaken  and  wrong 
in  decreeing  the  leafe  to  be  good  in  every  refpe6i: ;  and  the 
Houfe  of  Lords  fct  the  decree  right  only  as  to  this  particular 
part,  that  after  the  death  of  Lord  Granard  the  eftate  would 
determine,  and  therefore  it  was  left  open  to  Lord  Forbes  to  dif- 
pute  whether  it  was  a  leafe  purfuant  to  the  power,  but  gave  no 
relief  as  to  the  regifter  a£t. 

The  cafe  of  Blades  verfus  Blades  came  before  Lord  Chan- 
cellor King  the  fecond  of  May,  1727  (i). 

William  Blades  in  17  16,  devifed  certain  lands  to  his  wife  for 
her  life,  and  after  her  death  to  his  nine  children  ,  the  v^'ife  en- 
ters, but  does  not  regifter  the  wDl ;  the  heir  at  law  mortgages  the 
eftate,  and  the  mortgagee  has  it  regiftered,  and  upon  a  bill 
brought  againft  him  denies  notice  of  the  will, 'bi.t  it  was  proved 
in  evidence  that  he  had  notice:  and  the  court  f.iid,  that  having 
notice  of  the  firft  purchafe,  though  it  was  not  legifttred,  bound 
bim,  and  that  his   getting  his  own  purchaie  firit  regiftered 

(1)  I  E^.Ab,  358./)/.  12.  S.  C. 
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a  fraud:  tlie  defign  of  thofc  a^ls  being  only  to  give  parties  LeNeve  v. 
otice,  who  might  otherwife  without  fuch  rcgiftry  be  in  danger 
f  being  impofed  on  by  a  prior  purchafe  or  mortgage,  which 
ley  are  in  no  danger  of,  wlien  they  have  any  notice  thereof  in 
ny  manner,  though  not  by  the  regiftry,  and  that  they  would 
jiever  fuffer  an  afSl  of  parliament  made  to  prevent  fraud,  to  be  a 
)role8:ion  to  fraud  and  therf^fore  decreed  for  the  plaintiff, 
ooking  upon  the  tranfadion  betv/cen  the  heir  at  law  and  th^ 
nortgagee  to  ,be  cdllufive. 
I  mention  this  not  only  as  a  material  authority,  but  as  deter-  ?^"^,*?  ^f-? 

,  ,      -r       .  11        T^-  '  n    1  inclinable  to  ad- 

nmed  by  Lord  Chancellor  lung,  vvnom  we  ail  know  was  as  here  to  the  eom- 
srillinr  to  adh:;re  to  the  common  lav/  as  any  Judge  that  ever  fat  ^pof^  law  as  any 

^  ^^^  Judge  that  ever 

The  Other  cafe  of  Chivali  Ycr(as  Nicholls  (i)  was  in  the  court  Chancery. 
)f  Exchequer,  the  loth  of  Decevihsr  1725,  l^^efore  Lord  Chief 
\,xro\\  Gilbert,  and  is  a  clear  authority  for  giving  relief' againd 
le  regiilry  a6l,  upon  an  equity  of  notice  j  but  then  there  were 
barges  of  frauduFent  circumilances  befides,  and  therefore  is 
ot  fo  fmiilar  to  the  prefent.  Tl-e  rou  of 

Confider  thei^efore  what  is  the  ground  of  aH  this,  and  particu-  the'^j^ermtna- 
arly  of  thofc  cafes  which  went  on  the  foundation  of  notice  only  ;  tions  in  thefe 
or  Lord  Forbes  was  on  notice  only,  and  notice  too  to  the  agent;  ^^Lnn'^^^.^'^ 
he  ground  of  it  plainly  is  this,  that  the  taking  of  a  legal  ellate  legal Titaf-'^after 
fter  notice  of  a  prior  right,  makes  a  perfon  a  jnaia  jlde  purcha-  "^^"ce  of  a  prior 
er,  (and  not,  that  he  is  not  a  purchafer  for  a  valuable  conhdcra-  ^^f^^^J^^^fafd 
ion  in  every  other  refpe£l) ;  this  is  a  fpeciesof  fraud,  and  Dolus  purchajT-r,  ari  is 
Mains  itfelf ;  for  he  knew  the  firft  purchafer  had  the  clear  right  afpeciesotfraud, 
>f  the  eftate,  and  after  knowing  *  that,  he  takes  away  the  right  ^jj^  dciin^tion'or 
f  another  perfon  by  getting  the  legal  eOiate.  doUn  malusin 

And  this  exa£lly  agrees  with  the  delinltion  of  the  civil  law  the  civil  bv^. 
f  Dolus  MaluSy  Dig.  lib.  4.  iii.  3.  Lex,  2.  Djlimi  malum  Ser-  [  *^55  ] 
nus  ita  definite  Machinationem  quandam  alterius  decipiencli  caufa, 
um  aliud  fimulatur,  is"  aliud  agitur  :  Liheo  autem,  pojfe  fine 
jnulatlone  id  agi,  ut  quis  circumvefiiatur  :  poJfe  ^3'  fine  dolo  malo 
Hud  agi,  aliud  fimulari  ;  ftcuti  faciunt,  qui  per  ejufniodi  dijjlmula' 
o'fiem  defervianty  ^  tuentur  vel  fua  njel  aliena,  Itaque  ipfe  ftc  ds' 
nivity  dolum  malum  CiTe  pmnem  calliditatem,  fallaciam,  machi- 
ationem,  ad  circumveniendum,  fallendum,  decipiendum  alte- 
iO  Blum  adhibitara.    Libeonis  definitio  vera  ejl,  ,  . 

Now  if  a  perfon  does  not  flop  his  hands,  but  gets  the  legal  lavJ^ThK/raMs*^ 
ftate  when  he  knew  tlie  right  in  equity  was  in  another,  ma- ^  dolus  vem  ni 
hinatur  ad  circwnviendum  ,    and  it  is  a  maxim  too   in  our -^^^7""^'^^ 
iw,  that  fraus  ^  dolus  7iemini  patrscinari  debent^    Co,  3  E.ep. 
8.  ^.  If  the  ground  is 

Fraud  or  mala  fides  therefore,  is  the  true  ground  on  which  the  .Vaud  or 
le  court  is  governed  in  the  caf^s  of  notice,  and  it  is  a  confe-  ^v'^'l^h'^aU  one 
uence  of  the  dccifion  of  the  former  queftion,  that  notice  to  whether  by  the 
le  agent  is  fufficient ;  for  if  the  ground  is  the  fraud  or  mala  P:^'"'^>' 
des  of  the  party,  then  it  is  all  one  whether  by  the  party  him.-  \itn^ch\n\t\>  ad 
dfj  or  his  agent,  flill  it  is  machinatio  ad  circumveniendum,  and  cinumvenicfijum^ 

(1)1  Sit  a.  664.  S.  C. 

the 


b 

mt 
fee, 
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Le  Nkve  V,    the  putting  a  copy  of  the  firft  articles  and  fettlement  into  Nof^* 
^  ton^s  hands,  to  take  the  opinion  of  counfel  in  what  manner  they  pei 

could  be  fet  afide,  is  a  contrivance  to  circumvent.  ofi 
It  has  been  faid,  if  this  woman  has  been  impofed  on  by  her  It! 
hufband,  Ihe  in  R  ead  of  cheating  has  been  cheated, 
certainly  x):iQn  who  ou^ht  to  fufFcr,  the  perfon  intruding  an  agent, 

ought  to  lutTer   ^r  a  itranger  wdo  did  not  employ  him  :  He  certainly  who  truils 
inoft.  moH  ought  to  fufFg^r  moft.  jliclJ 

If  the  principal's      ^'d!rs.  Hatt  the  third  mortgagee  in  the  cafe  in  2  Vern»  men-  to 
beingimpcfed  on  tioncd  before,  was  impofed  on,  and  fo  was  Moore  in  the  other 
by  his  agent  was  ^^[^  reported  there,  clearly  impofed  on  ;  and  yet  if  this  was  to 
adnnitted  as  an  excufe,  it  would  make  all  the  cafes  of  notice  very  preca-  died 

#.xcufe,  it  would  /  '  ,  ,       ,         r  ^  1  ' 

jnake  all  the  ca-  rious  :  for  it  feldom  happens  but  the  agent  has  impofed  on  his* 
fesofnotlcevery  principal,  and  notwithibncUog  that,  the  perfon  trulling  ought  to 
JeTSpt."  fuffer  forhisiU-pUced  co„5dence. 

but  the  agent  has 

impofed  on  his  principal.  ^ 

Therefore  in  both  refpe£l:s  as  agent  and  truftec,  notice  to 
Jofeph  Norton  is  notice  to  the  defendant  Mary  likewife  (i)  ;  and'^""i 
alio  as  to  the  regiftry  a61:,  here  is  a  fufficient  equity  in  the  plain-i"^'^ 
tiff  to  postpone  the  lecond  articles  and  fettlement  notwithftand-i '^J^ 
ing  thefe  only  have  been  regiftered  (2)  i  and  his  Lordfhip  de-  ^ 
ereed  accordingly.  , 

' 

(1)  IJorrh  V.  Le  Ne-oe,  ante  36.  Mad^  (z)  Hi7ie  v.  Dodd,  nnte  2  vol.  276.  not  iloJd 
tlox  V,  Maddox,  1  FeJ\  62.  Jfdty  V.  Bail-  2.  Sheldon  v.  Cox,  Amb.  624..  Co'Vjp,^\Z.M 
lie,  iFef.  370.     •  p: 

i.Tli 

Cafe  225.  '  Troughton  verfus  Troughton,  February  23,  1747. 

[  656  ]  I  fa 

iVef.  ?6.  S,C.  rjEN  RT  Troughton  the  elder,  the  plalntiiF's  late  father,|iti(i  t 
Where  ihere^is  a  agreed  on  the  marriage  of  the  plaintiff  with  his  late  wifej^; 

|iTenorre(^r-^ed  in  confideration  of  the  fortune  the  plaintiff  would  be  intitledj^ 
to aperfon  for  to  fettle  Certain  freehold  and  copyhold  lands  on  the  plain- lyth^ 

^st  &aU  at'*  tiff  and  his  wife  and  tlieir  heirs  ;  and  on  the  third  of  July  1 740,liere 

foinlthis  makes  farrendercd  a  copyhold  eft  ate  at  Berlhamfead  in  Hertfordfmre  to  \\ 

it  his  abfoiute  l^invftrlF  for  life,   reinaindr^  to  the  plaintiffs   for    their  livesbti] 

wiraVom"  and  the  life  of  the  furvivor,  remainder  to  the  plaintiff  his  fon  iniolU 

nion  over  it  as      fee.  "^^'■'t 

wilifabj.akto  ^.i^,^^^.^  rm/^/^/^w  the  elder  by  leafe  and  releafe  dated  the  3d!onfo 
"*  and  4  .h  of  July  1740,  conveyed  to  two  truilees  and  their  heirsj  itn-i.^ 
in  confidera*toa  of  the  marriage  then  intended  between  the  plain- ertiV 
tiffs,  freehold  lands  at  Bayford  in  Hei  tfcrdjlnre,  to  the  ufe  of  him-  apj;, 
felf  for  life,  remainder  to  the  plaintills  and  the  fnrvivor  for  life,  r?4 
remaind'-.r  to  their  iiTue,  remainder  to  the  plaintiff  his  fon  in  fee  iiin^rc 
Troughton  the  elder  covenanted  for  himfelf,  his  heirs  andjcd^ 
exectitors,  with  the  truilees,  that  all  the  prcmiffes  were  free  ^ 
from^  incumbrances,  except  the  I'.ile  of  dower  which  his  wife  Jtcutc 
Margaret  Troughton  had  in  the  freehold  lands*  ^  ^ 

rii{  »\'o[, 
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The  plaintiff  and  his  late  wife,  by  their  bond  of  the  4th  of  TRoucKTori 
jfuly  1740,  became  bound  to  Henry  T^roughton  the  elder  in  the  Trovghton, 
penalty  of  600/.  to  furrender  within  fix  months  ?.fter  the  death 
Df  Henry  Troughton  the  elder,  a  part  of  the  copyhold  premilfes, 
!6  the  ufc  of  fuch  perfons  and  for  fuch  eftates  as  he  fhould  by 
deed  or  will  appoint,  or  to  pay  the  fum  of  three  hundred  pounds 
to  fuch  perfons  as  he  fhould  by  deed  or  will  appoint ;  and  \rx 
default  of  fuch  appointment,  to  furrender  fuch  part  of  the  copy- 
lold  premiflcs  to  his  daughter  Ann  Helena  Troughton  in  fee,  or 
o  pay  her  three  hundred  pounds,  at  the  election  of  the  plaintiffs, 
Dr  the  furvivor. 

The  plaintiffs  foon  after  married,  Henry  Tronghton  the  elder 
lied  the  24th  of  November  1744,  having  made  his  wiii,  and  there- 
by gave  the  part  he  had  refervcd  of  the  copyhold  premises  to  his 
A^ife  Adargavet  for  life,  remainder  to  Ann  Helena  his  daughter  in 
ee  j  or  in  cafe  the  plaintiffs  would  pay  tiie  three  hundred  pounds, 
le  gave  this  in  like  manner,  and  made  Margaret  his  executrix 
nd  refiduary  legatee,  v/ho  proved  the  will,  and  poflelfed  herfelf 
f  the  perfonal  ettate,  and  got  into  her  cuftody  the  writings  re- 
ating  to  the  freehold  and  copyhold  eflrates,  and  hkevnfe  the  copy-- 
old  itfelf,  though  the  plaintiffs  gave  notice  they  would  elect  to 
)ay  the  three  hundred  pounds. 

The  plaintiffs  difcovered,  jufl  before  the  filing  of  their  bill,  C  ^57  3 
lat  Henry  Troughton  the  elder  had,  previous  to  the  marriage  of 
he  plaintiffs  on  the  30th  of  June  1740,  furrendered  the  copy- 
old  premiffes,  to  one  Sarah  Runnington  for  fecuring  t-'vo  hun- 
2.  ired  pounds  and  intereil,  which  is  flill  unpaid  ;  and  m  September 
740,  the  plaintiff  became  bound  with  his  father  as  a  furcty  to 
'arah  Runnington  for  another  fum  of  fifty  pounds. 

The  plaintiff  has  brought  his  bill  againft  Margaret  his  mo- 
[ler-in-law,  Ann  Helena  his  half  fifter,  and  Sarah  Runnington^ 
p  the  end  that  what  is  due  on  the  mortgage  of  the  copyhold 
ftate  may  be  paid  out  of  the  afiets  of  Henry  Troughton  the  elder, 
nd  that  the  principal  and  interefl  due '  on  the  bond  to  Sarah 
tunnhigton  maybe  alfo  paid  thereout,  and  that  the  defendant 
Margaret  may  be  injoined  from  putting  the  bond  in  fuit  given 
y  the  plaintiffs  for  payment  of  the  three  hundred  pounds  and 
ptereft. 

The  defendant  Ann  Helena  Troughton  fets  forth  by  her  anfwer 
Hvei||iat  Henry  Troughton  the  eider,  fubfequent  to  his  will,  by  deed 
oil  of  the  28th  of  July  1741,  reaiting  his  power,  and  in  con- 
deration  of  his  love  for  his  daughter,  and  for  making  a  provi- 
on  for  her  after  his  deceafe,  appointed  that  the  plaintiffs,  or 
irvlvorof  them,  Ihould  within  fix  months  after  his  deceafe  furren- 
er  the  copyhold  premiffes  to  the  ufe  of  Ann  and  her  heirs,  or  elfe 
ay  three  hundred  pounds  to  the  defendant  Ann^  her  executors 
jr  adminiftrators,  the  fiid  preniifles  to  be  furrendered,  or  three 
lee  ijundred  pounds  to  be  paid  at  the  option  of  the  plaintiffs;  and  by 
iandped  of  equal  date,  for  the  better  iiiforcing  the  deed  of  appoint* 
.  iiecjient,  alligned  the  bond  given  bv  i:^:'  piulnti  fs  to  a  trulfee,  his 
.  wifeKeeutors,  l^c.  in  ttuft  for  the  ufe  of  the  defendant  Aim  Helejick 
\  roughtofi, 

Tlui' Vol.  Ill,  ^         Q^q  And 
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Troughton  infifts,  that  the  deeds  of  appointment  and  affignment  in 

Troughton.  truft  for  her,  area  revocation  of  fo  much  of  her  father's  will 
as  purports  to  be  a  devife  of  the  copyhold  mefiuage,  or  of  the  three 
hundred  pounds  to  be  paid  in  lieu  thereof,  and  that  (lie  is  now 
abfolutely  intitled  to  the  benefit  of  the  alternative,  in  the  condi- 
tion of  the  bond  mentioned,  at  the  ele6lion  of  the  plaintiffs,  free 
from  all  incumbrances,  and  to  the  profit  or  iiitereft  due  for  the 
fame  from  the  teilator's  death. 

The  defendant  Margaret^  infills  that  flie  is  not  obliged  to  pay 
the  three  hundred  pounds,  or  any  part  of  it,  towards  fatis- 
fying  Sarah  Runnmgtoti! ?>  mortgage,  or  bond  debt,  but  is  willing 
to  apply  the  perfonal  afTets  of  the  teftator  Henry  Troughtony 
as  far  as  they  will  go,  towards  the  payment  of  the  mortgage 
and  bond. 

Mr.  Brown  for  the  plaintiff  argued,  that  -  the  three  hundred 
pounds  was  to  be  confidered  as  aiiets  of  the  father,  as  it  was  ab- 
f  658  ]  folutely  in  his  power,  and  that  the  court  ought  to  intercept  this 
money  for  the  plaintiff's  benefit,  notwithflanding  the  appoint- 
ment ;  and  for  this  purpofe  cited  the  cafe  of  Baintain  verfus 
Ward,  April  24,  174 1  (i  ). 

There  George  Ward  having  a  power  to  charge  his  wife's 
eftate  with  two  thoufand  pounds  by  will,  gives  500/.  apiece  to 
his  two  fiflers,  and  died  in  debt  to  the  plaintiff. 

The  queflion  was,  whether  that  appointment  fliould  defeat 
the  creditors  from  having  fatisfaclion  out  of  the  two  thoufand 
pounds,  as  part  of  the  teftator's  perfonal  eflate. 

Your  Lordfliip  was  of  opinion,  this  ought  to  be  confidered  as-jj,^, 
the  perfonal  eftate  of  George  Ward,  and  that  where  there  is  a  ' 
general  power  given  or  referved  to  a  perfon  for  fuch  ufes,  in- 1  ^ 
tents  and  purpofes,  as  he  ftiall  appoint ;  this  makes  it  his  abfo-|  ^ 
lute  eftate,  and  gives  him  fuch  a  dominion  over  it  as  will  fub-L  * 
je£l:  it  to  his  debts  ^  and  decreed  the  creditors  fnould  have  the!  ^^^^ 
benefit  of  it. 

-He  likevi^ife  cited  Jordan  verfus  Savage,  the  17th  of  Novem- 
ber 1732. 

Mr.  Capper  of  the  fame  fide  mentioned  the  cafe  of  Hinton  ver-i , 
fas  Toy,  the  ^oih.  oi  November  1739,  before  Mr.  Verney  at  the  j^^^^^j 
Rolls  (2).'  ^ 

There  Do£l:or  Broughton  charged  his  efi-.ate  with  300  /.  to  the  r^^^ 
wife  cf  A,  for  life,  to  the  hufband  for  life,  and  to  the  iflhe  of  ^^j, 
the  marriage,  and  in  cafe  ci  failure  of  iflue,  then  to  fuch  per- 
fon or  perfons  as  flie  fliould  dire^r  by  any  appointment  of  hers 
and  for  want  of  fuch  apointment  to  her  heirs. 

The  wife  executed  a  power  to  the  hufband  to  difpofe  of  thi 
fum  which  fhe  directed  to  be  paid  to  her  hufband,  to  be  em 
ployed  by  him  to  fuch  charitable  ufes^  cr /<?  fuch  ether  purpofes 
he pGuld  think  fit. 


(1)  AnU  z  vol.  172.  S.  C.  and  cafe*  cited  there.  (2)  Ani&  i  vol.  465 
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Thz  hufband  difpofcd  of  it  by  will  among  his  own  relations.  Troucmton 
The  ciiefliGn  was,  v/hether  the  three  hundred  pounds  was  to  t  ^' 

be  co.ifidjred  as  part  of  the  eflute  of  the  hulband,  and  hable  to 

fatisfy  his  cic-litors. 

The  Mailer  of  the  Rolls,  (T.Ir.  Fcr^jey)  faid,  The  only 
doubt  was,  upon  the  Vs'orda  rharif.abu'  ufe;^  whieh  fliews  the 
wife  had  fome  wifh  it  mi^t^h-  be  fo  emuioyed  ;  but  the  latter 
words  abfolutely  le  ive  it  to  the  hufband's  difcretion  whether 

"he  will  dlfn.iOj       1l  in  charity,  fo  that  there  cannot  be  a 

ftron^n.-.-  i  ifhujce  to  p^^uve  ownerlhip  ;  and  the  creditors  do    [  ] 


"  right  commences  from  the.  wife's  execution  of  the  power  ;  and 
there  never  was  a  confl:ru(?lion  in  favour  of  legatees  ro  the 
prejudice  of  creditors,  unlefs  the  creditors  found  their  right 
«  under  the  will  itfdf." 

His  Honor  decreed  it  to  be  alTets  of  the  teflator,  and  faid, 
that  it  ought  to  be  appHed  to  the  payment  of  his  debts,  unlefs 
there  is  a  fufEcient  iund  out  of  the  reft  of  the  perfonal  eftate 
to  difcharge  them ;  if  fo,  the  legatees*  right  under  the  will  is 
srefervcd  to  them. 

Mr.  Attorney  General  for  Ann  Helena  Troughton^  the  daugh- 
er,  ftated  it,  that  fhe  had  no  other  provifion  but  this  appointment, 
hat  the  fum  of  three  hundred  pounds  upon  the  face  of  the  arti- 
les  ought  to  be  confidered  as  a  provifion  for  a  younger  child, 
md  fo  intended  by  all  the  contracting  parties. 

That  the  father's  appointment  does  not  alter  the  cafe,  for  if  he 
lad  made  none,  in  default  of  that  it  would  have  gone  to  the 
mghter,  and  therefore  cannot  properly  be  faid  to  be  his  aflets. 
Lord  Chancellor, 

The  plaintiiT  has  a  plain  equity  to  come  into  thl^  court  to 
ave  the  mortgage  and  bond  to  Sarah  Rutiningtm  difincumbered 
ut  of  the  father's  afiets  both  real  and  perfonal,  and  likewife -out 
f  the  three  hiuidred  pounds,  fo  far  as  it  can  be  confidered  part  of 
ic  marriage  agreement. 

With  regard  to  xhz  fifty  pounds  bond,  it  appears  the  fon  was 
nly  a  furety  for  Lib  fiih  r,  for  he  had  the  whole  money,  and 
lerefore  the  fon  intiiieJ  to  be  reimburfed  out  of  his  father's 
fiets. 

The  queflion  is         Whether  the  mortgagee  is  intitled  to 
Lck  the  fifty  pounds  bcv  id  to  the  mortgage. 
If  a  mortgagor  after  m  iking  a  mortgage  borrows  money  of  a 
-^^Hortgagee  upon  bond,  and  the  mortgaged  premiues  defccnd 
,  bon  an  heir  at  law,  or  ccme  lj  a  volur-teer,  the  court  will 
)t  fuffcr  them  to  redeem  tlie  mortgage  without  paying  the  bond,    '  ^ 
cauje  it  would  occafion  a  clvcuity^  by  put'ilng  the  obligee  to  fue ' 
"frit  out  of  the  fame  eftate,  which  are  aiiuts  in  tne  li.uids  of  the  . 
bir  or  volunteer  (i). 

But  where  a  perfon  claims  the  equity  of  redem.ption  as  a  v  -  .-e  *heie  Is* 
irchafer  for  a  valuable  confideration,  Vvdthout  notice  of  the  purch  ;fer  for  a 

.  -  Valuable  confi- 

illl  ration,  without  notice  of  a  mortgage,  the  mortgagee  cannot  tack  his  bond  to  it,  and  can  only  have  it 
£  of  the  general  aUets  of  the  niorcgagor. 

^i)  Ponvis  V.  drheti  ante  556. 

Q^q  Z  mortgage? 
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Troughton  mortgage,  tlie  mortgagee  cannot  tack  his  bond,  becaufe  in  fucli 
Trough  TON.   ^  cafe  the  eftate  would  not  be  liable  to  the  bond  debt,  and  there- 
fore is  intitled  to  have  ;t  only  out  of  the  general  aflets  ot  the  fa- 
ther (i). 

The  next  queftion  is,  how  far  the  three  hundred  pounds  that 
is  charged  by  a  disjundive  charge  on  the  copyhold  eftate  is  lia- 
ble to  indemnify  the  plaintifF  againft  this  mortgage. 

I  am  of  opinion  the  plaintiff  is  intitled  (if  the  real  and  perfonal 
aflets  of  the  father  are  not  fufficient)  to  be  reimburfed  therefidue 
out  of  the  three  hundred  pounds. 

In  confideration  of  the  agreement  the  father  had  entered  into 
upon  the  marriage  of  his  fon,  the  fon  binds  himfelf  to  xeconvey 
the  copyhold  eftate  to  the  ufe  of  fuch  perfons,  and  for  fuch 
eftates,  as  the  father  ftiould  by  deed  or  will  appoint,  or  to  pay 
three  hundred  pounds  ;  and  in  default  of  fuch  appointment  to  fur-- 
refider  fuch  part  of  the  copyhold  preinifes  to  Ann  Helena  Troughton 
in  fee  i  or  to  pay  her  three  hundred  pounds. 

This  was  part  of  the  confideration,  which  was  to  move  from 
the  fon,  in  return  for  the  conveyance  from  the  father  of  the 
freehold  eftate,  bfc.  and  his  covenant  that  all  the  premiffes  com- 
prifed  in  the  articles  were  free  from  incumbrances. 

Then  it  will  come  to  this  queftion,  whether  the  father,  or  any 
perfon  claiming  from  him,  fliali  take  back  this  part  of  the  eftate, 
without  the  fon's  having  the  benefit  of  the  agreement  between 
him  and  his  father. 

It  would  be  contrary  to  all  rules,  for  each  perfon  where  ther-e 
is  an  agreement  mu ft  perform  his  part  thereof. 

It  has  been  faid,  this  was  to  provide  for  another  child  a  daugh- 
ter, and  therefore  inftfted  flie  is  to  be  confidered  equally  as  a 
purchafer  with  her  brother,  and  has,  by  the  counfel  for  her, 
been  put  oii  the  fame  footing  as  s.  child  intitled  to  a  portion  un- 
der a  marriage  fettlement. 

And  to  be  fure,  a  father  and  eldeft  fon  are  not  intitled  to  af- 
fect younger  chikhens'  portions  by  any  incumbrance  they  ma 
have  brought  on  the  eftate  afterwards. 

But  here  the  father  might  have  dire6;ed  the  three  hundred 
pounds  to  be  reconveyed  to  his  wife,  or  a  ftranger ;  and  his 
making  it  a  provifion  for  his  daughter,  is  a  fecondary  confide 
ration  only. 

Could  the  wife,  or  a  ftranger,  if  appointed  to  them,  havd 
taken  this  three  hundred  pounds  without  applying  fo  much  as 
f  66i  ]    would  difcharge  the  mortgage  ?  moft  certainly  not  ! 

And  though  it  is  true,  that  in  default  of  appointmicnt  it  was  t 
go  to  the  daiighter,  yet  the  father  might  have  difappointed  her  p,.]j 
totally,  as  tlve  whole  was  intirely  at  his  pieafure.  i 

If  indeed  the  only  condition  of  the  bond  had  been,  that'  th^ 
brother  ftiould  convey  part  of  the  copyhold  eftate  to  the  defen^ 


(i)  Cok?na7i  V.  Jf^inch,  i  P.  W.  776.  Archer  v.  Snatt^  z  Stra.  1 107 
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dant  Ann  Helena  Trotfghton  his  half  fifter,  or  pay  her  three  hun-  Tr  oughto 
dred  pounds,  fomething  plaufible  might  have  been  urged  for  Tkovghton, 
her> 

There  were  but  three  days  difference  in  point  of  time  be- 
tween the  mortqjage  and  the  fettlement,  when  the  father  con- 
tra6i:s  with  the  Ton  to  referve  to  himfelf  a  power  of  difpofing  of 
three  hundred  pounds,  and  conceals  from  his  fon  the  mortgage, 
and  fufFers  the  incumbrance  to  continue,  and  does  not  redeem 
it. 

But  as  this  was  intended  to  be  a  provlfion  for  his  daughter, 
the  reft  of  the  father's  affets  ought  to  be  firii:  applied  in  difcharge 
of  the  mortgagee's  principal  and  intereft. 

Lord  Harchuicke  therefore  referred  it  to  a  Mafter  to  take  an  ac- 
count of  what  is  due  to  Sarah  Runn'ington  for  her  mortgage, 
and  on  the  plaintifF's  payment  of  the  principal,  intereft  and 
cofts,  Sarah  is  to  convey  and  aftign  the  mortgaged  premifles  to 
the  plaintiff. 

In  cafe  the  plaintiff  fhould  redeem  the  mortgage,  then  the  maf- 
ter  is  to  carry  on  the  account  of  fubfequent  intereft  for  what 
■flialL  be  fo  paid  to  the  mortgagee. 

The  mafter  is  alfo  dire£i:ed  to  take  an  account  of  what  is  due 
to  Sarah  Runnlngton  for  principal  and  intereft  on  her  bond,  and 
to  tax  her  cofts  fo  far  as  relates  to  the  bond. 

And  on  the  plaintilf's  paying  principal,  intereft  and  cofts  on 
!  the  bond,  the  defendant  Sarah  Riinningion  is  to  deliver  it  up  to 
th^  plaintiff. 

And  in  cafe  the  plaintiff  fliall  pay  the  principal,  Intereft  and 
1   cofts  on  the  mortgage,  he  declared  the  plaintift'  ought  to  he  con- 
I    fidered  as  a  fpecialty  creditor  on  the  eflate  of  his  father,  for  fo 
•   much  as  he  fliall  have  paid  for  principal,  intereft  and  cofts  on  the 
mortgage. 

1-j       The  Mafter  is  likewife  to  take  an  account  of  the  perfonal 
1    eftate  of  the  teftator,  He?iry  Troi/ghtofi^  received  by  Margaret  his 
executrix,  and  fuch  perfonal  eftate  is  to  be  applied  in  paying 
i   and  reimburfing  to  the  plaintiff  what  ftiall  be  fo  paid  by  him  to    [  (^62  3 
i  "Sarah  Rannington  for  principal,  Intereft  and  cofls  on  the  bond, 
and  in  paying  and  reimburfmg  to  the  plaintiff  what  he  ftiall  have 
paid  to  Sarah  Runnington  for  principal,  and  intereft  on  the  mort- 
f«   gage  in  a  courfe  of  adminiftration, 

t  And  in  cafe  the  perfonal  eftate  of  the  father  fliall  not  be  fuffi- 
clent  to  fatisfy  and  reimburfe  the  plaintiff  what  fliall  be  fo  found 

«    due  to  him,  for  what  he  fhall  have  paid  to  Sarah  Runningion  for 

;£!  piincipal,  intereft  and  cofts  on  the  mortgage,  together  with  fub- 
fequent Intereft  and  cofts  of  the  reconveyance,  then  he  declared 

!if    the  plaintifl'  is  intitled  to  have  the  deficiency  made  good  by  re-. 

;!i  taining  fo  much  out  of  the  fum  of  three  hundred  pounds, 
and  intereft  after  mentioned. 

^  And  then  his  Lordfldp  directed  the  bond  for  three  hundred 
pounds  to  carry  intereft  at  the  rate  of  four  and  a  half  per  cent, 

3I  from  fix  months  after  the  teftator's  death,  and  that  this  ftiould 
be  applied  to  fatisfy  the  phlntift"  fo  much  as  fliaji  not  be  fatisfied 
out  of  {.he  father's  perfonal  eftate. 

Q^q  3  ^^^^ 
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And  on  tLe  plaintiff's  paying  the  refidue  to  the  defendant  Ann 
Helena  Troughton,  flie  was  directed  by  Lord  Ch^incellor  to  deliver 
the  bond  and  appointment  to  be  cancelled. 


Cafe  256.     ^^-^^'^^  21,  1747-  Attorney  General  at  thel 

^el:,iionofRc\^t  Mapletoft,  Batrheh^  PlaintiE 
horn  n  ^      -  -etd  ;  >  ihe  County  of  Northampton ^  f 
ci'-d  '  . r  oj  Lu:^'e~t^aii  in  Cambridge^  J 

'        ,  T't  '^  ■  JS  and  Scholars  of  Clare-HalL   1   t-^  r    1  . 
'    /-      Ibot  \  I^eici'd^^^S* 

^  -^.  ^   -  -.C.  ^T^'H  E.  .-iis  as  dated  by  the  plaintiff's  bill  was,  John  Free^ 
3^  of  Billing  in  the  county  oi  Northampton^  Efqnire, 

by  his  w  '1  In  1615,  directed  two  thoufi.nd  pounds  to  be  laid 
out  by  his  executors,  in  purchafing  one  hundred  pounds  a  year 
.'Ue  jaj^fjg  of  inheritance,  the  rents  of  it  to  be  employed  and  dif-i 
'  e  trlbuted  towards  the  maintenance  of  ten  poor  fchohrs  in  the 
;  Che  unlvcrfity  of  Cambridge,  at  or  in  the  houfe  or  college  called 
Clare^Hall,  in  the  univv^rfity  for  ever  ;  To  two  poor  fel- 

viti  oi-,aiKitech-  lows,  there  to  be  placed  by  my  foundation,  the  fum  of  twenty 
nicai  words  are    £ye  pounds  apiccc,  and  to  eight  fcholars  the  fum  of  5  /.  a  year, 
otncce.aiy.  kinfmen,  if  any  be,  to  be  the  fir/l  preferred^  and  ne^t  to  them^ 

thofe  that  are  born  ivithin  the  counfy  of  Northampton,  and  next  to 
T  1    i^^'f^^  thofe  that  are  born  within  the  conntyofLmcQiln,  that  fliall  be 

^  ^    fit  for  the  fam.e ;  the  further  perfecting  thereof  1  leave  to  my 
executors. 

The  executors  in  purfuance  of  the  will  laid  out  two  thoufand 
pounda  in  the  purchafing  lands  of  inheritance  of  the  yearly  va- 
lue of  one  hundred  pounds  and  upwards,  and  the  then  mailer 
and  fellows  having  accepted  the  faid  donation  upon  the  terms 
and  conditions  on  which  the  fame  was  given  by  the  teftator, 
the  executors  thereupon  executed  a  deed  in  1622,  to  which 
they  were  parties  of  the  one  part,  and  the  mafcer  and  fellov/s  of 
Clare-Hall  of  the  other ;  and  this  deed  hath  been  ever  fince  the 
execution  thereof  in  the  cuftody  of  the  mailer  and  fellows,  and 
the  purchafed  lands  were  thereby  limited  and  fettled  for  the 
perpetual  eilabiiflnnent  and  endowment  of  two  fcllowdiips, 
and  eight  fcholarlhips,  upon  the  foundation  of  John  Freeman 
the  teftator. 

From  the  year  1622  to  1726,  the  mailer  and  fellows  rf 
Clare-Hall  purfucd  the  intent  and  meaning  of  the  foundation, 
without  deviating  in  one  fmgle  inftance  for  during  the  firfb 
hundred  years,  every  perfon  eledled  into  the  faid  fellowfiiips  or 
fchoiarriiips  was  either  of  the  teftator'  blood  or  kindred,  or  born  in 
the  counties  of  Northampton  or  'Lincoln, 

The  firft  fellow  chofen  in  the  college  contrary  to  the  will 
\vas  in  1726,  and  there  has  been  the  fame  innovation  from  that 
time  for  the  laft  twenty  years  in  every  fubfequent  eledion.  " 

•  Thotnas 
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Thomas  Neal^  a  fellow  upon  Mr.  Freeman^  foundation,  in  Attopnxt 
1743  refigned  his  fellowfhip,  whereupon  the  relator,  then  a  Ta"bot7* 
batchelor  of  arts,  and  born  at  Byejleld  in  Northamptonjlnre^  of- 
fered himfelf  a  candidate,  and  though  there  was  no  other  can- 
didate of  John  Freemcm^  the  founder's  kindred,  or  of  any  per- 
fon  born  in  NorfhamptonJJjtrey  or  LincolnJJj'ire^  in  which  cafe 
the  relator,  by  virtue  of  the  propriety  of  the  foundation,  was 
intitled  to  be  ele6led  into  the  faid  fellowftiip  without,  the  ad- 
miiTion  of  any  competitors,  not  qualified  as  aforefaid,  yet  the 
niafter  and  fellows  put  the  defendant  Wiiliam  Talbot ^  a  perfon 
not  rrflatcd  to  the  founder,  and  born  in  the  county  of  Bedford 
into  nomination  and  competition  for  the  fellowfhip,  and  he  was 
upon  the  19th  oi  April  1744,  eleded  into  the  faid  fellowfliip  by 
the  m.afler  and  fellows. 

The  plaintiff  infifts  that  the  elecfliion  of  the  defendant  JViU 
Ham  Talbot  into  the  vacant  fellowfhip  of  the  tdlf^tm.'^.reeman^s 
foundation,  being  made  in  direct  contradiction  ta.the-expfefs 
terms  of  the  donation,  is  as'  fuch  ipfe  faclo  a  null'-and  void  . 
ele6lIon,  and  the  relator  having  been  the  only  competit^  fc(i;  -  * 
the  fame,  who  was  duly  qualified  according  to  the  intent  of  the 
founder,  and  no  objection  of  unfitnefs  imputed  to  him,  the  va-      [  66^  ] 
cant  fellowfliip  ought  to  have  been  conferred  upon  the  relator,, 
not  barely  in  preference  to,  but  in  exclufion  to  the  defendant 
Talbot^   who  never  was  qualiued  to  be  a  competitor  for  the 
fame. 

And  therefore  has  brought  his  bill,  that  the  propriety  of  the 
faid  foundation  of  two  fellowQiips,  and  eight  fcholarfliips,  pur- 
fuant  to  the  vi^ill  of  John  Freeman^  may  be  afferted  and  efta- 
blifiied  by  the  decree  of  this  court,  and  that  the  fellowOiips  and 
fcliolarfhips  may,  according  to  the  true  intent  and  meaning 
of  the  founder,  be  declared  to  have  been  abfolutely  appropriated 
to,  and  belong  in  the  lirft  place  to  the  teftator's  kinfmen  (if 
any  there  be)3  and  next  to  them,  to  thofe  that  are  born  within 
the  county  Northampton'^  and  next  to  them,  thofe  that  are  boxn 
within  the  county  of  Lincoln^  and  fhallbe  fit  for  the  fame  ;  and 
that  the  elecLion  of  the  defendant  JViUiam  Talbot  into  the  fellow- 
fnip  vacant  by  the  refignation  of  Thomas  Neal  may  be  fuperfeded, 
and  fet  afide,  and  the  relator  forthwith  admitted  to  and  inflated 
in  the  fame  ;  and  that  the  defendant  William  Talbot  may  come  to 
an  account  ivith^  and  male  full  and  adequate  fatisfaBion  to  the  relator 
for  the  profits^  emoluments  and  advantage  ivhich  anight  have  been, 
made  by  him^  by  virtue  of  the  faid  ft'lloivfjih^  during  his  pofffjlon  and 
enjoyment  of  the fame. 

The  defendant  William  Talbot^  as  to  fo  much  of  the  inform- 
ation as  feeks  any  relief  in  all  the  feveral  matters  therein  men- 
tioned, pleads,  that  Edivard  the  Third,  in  the  20th  year  of 
his  reign,  by  letters  patent  under  the  great  feal,  granted  licence 
to  Flli-zcdcth  de  Burgo^  then  Lady  de  Clare,  to  found  and  endow 
the  college  or  hall  called  Clare-Hall^  in  the  univerfity  of  Cam- 
bridge^ for  the  perpetual  maintenance  and  fiiblidence  of  a  mafter, 

Qji  4  diverG 
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Attorney  divers  fellows  Slid  fchcb.rs  in  the  faid  college' or  hall,  who  fhould 
Talbjt*      app'y  tremfeives  to  the  itudy  of  leaining. 

T  H  m  f''znu:'th  de  Biirgo  Lizdy  Clare  did,  in  purfuance  of  the 
ilcenc  '  Clare- Hall  accordingly;  and  they  were  by  Ed- 

r,ocj-d  .  d's  letters  patPMts  incorporated  by  ihe  name  of  the 

Jyja-rrr^  Feiloivs  and  Scholars  of  Clare- Hall. 

That  the  foundrefs  of  Clare-Hall^  for  the  be^er  regulating  the 
tnafler,  fellows  and  fcholars^  did  make  divers  ftaiu.Co  and  ordi- 
nances to  be  perpetua'lly  obfervr-.d  ;  and  among  the  f:,!^  =ues  tb  re 
is  one  de  amot'ione  mag'ijirt^  whirh  fays,     Si  magifter  diclic  Joinus 
fuerit  cGnvi£l:us  legitime  Taper  crimine  homicidii  sdultevi;,  Sec. 
vel  in  ipfius  cura  &  reglm'ne  negligenter  &  dolofe  fit  verfatus, 
&c.  a  fuo  magifterio  fit  merito  amovendus,  et  cancellarium 
(cujus  jurlfdiftioni  vilitationi   corre£lioni  &  punitioni  in 
omnibus    prsedictum    magiftrum    qui    pro    tempore  fuit 
r  <^f^c  1    "  fubjaceri)   volunius  aut  prsedidU  cancellarii   locum  tenen- 
L      J  J    <c  ^gj^^  provifo  tamen  femper  quod  duo  do6tores  vel  magiftros 
"  a  di£l;a  univerfitate  ad  hoc  eligi  volumus  et  etiam  alTignari 
di£l:o  cancellario  vel  ejus  locum  tenenti  aflideant  in  omni 
proceffu  contra  magiftrum  di£lis  domus,  ad  ipfius  amotionem 
ex  di6lis  caufis,  vel  earum  aliqua  faciendam  habita  prius 
fuper  caufa  aut  caufis  am.otionis  hujufmodi  coram  eoderri 
**  cancellario  aut  ipfius  locum  tenente  et  di£l:is  doctoribus  aut 
*  doctore  et  magiftro  vel  magiflris  cognitioni  fententialiter  et 

definitive  etfummarie  et  de  piano  fine  ftgura  jud'icii  et  etiam  fine 
fcriptis  cum  et  de  corfilio  et  ajjenjii  diBorum  magiftrorum  et  doC" 
torum  a  fiio  magifierio  'volumui  amoveri  nullo  eidem  magiftro 
fic  amoto  appellatioiiis  vel  alio  juris  comm.unis  vel  fpecialis 
*'  remedio  contra  hujufmodi  amotionis  fententiam  quo  modo 
libet  valituro  ^^^^d  fi  magifler  a  fuo  magifterio  fic  amotus 
ab  hujufmodi  amotionis  fus  fententia  ad  quemcunq;  judi- 
cem  qualitercunq;  appellare  vel  aliud  quodcunq;  remedium 
juris  communis  vel  fpecialis  exercere  vel  facere  exerceri  aut 
"  quicquam  aUud  facere  prefumpferit,  &c.  volumus  &  ftatui- 
"  mus  ut  rata  et  irrevocabiii  manente  fententia  fupradi61:a  a 
*^  ftatu  queni  prius  habuit  in  domo  prsedi^la  et  omni  commodo 
quod  in  ea  et  ex  ea  fuerat  percepturus  pcnltus  fit  prlvatus^ 
That  amongft  the  faid  ftatutes  there  is  another  intitled  De 
potefiate  mag  fir  i  in  focios^  &c.  which  fays,  "  It.  em  focios,  dif- 
cipulos,  et  miniftros,    di6i9e  domus  ipfius  magiftro  imme- 
*^  diate  volumus  efte  fubjeG:os,  adeo  quod  ipfe  pollit  &  debeat 
**  pro  fuis  excefiibus  corripere  &  corrigere,  ac  etiam  fi  fuorum 
excelTuum  qualitas  hoc  exegerit,  a  dit^ta  domo  et  ipfius  fo- 
cietate  ac  commodo  quocunq;   exinde  competente  eifdem 
fiwmiarie  et  de  piano  abfq\  fircpitii  et  figura  judicii  fine  firiptis 
**  amovere  penitus  et  privare. 

Si  antum  magifter  modum  in  praemifiis  excedat  aut  alicui 
*'  de  ditStis  fociis  in  prasmlnis  vel  aliquo  eorundem  gravamen 
*'  inferat  aliquale,  iicere  voiumus  hujufmodi  gravato  ad  audi- 
**  entiam   difti  cancellarii,  five  procancellarii  foiummodo  ap- 
pellare,  i^c:^ 

That 
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That  amongft  the  faid  ftatutes,  there  is  another  intitled,  De  Attohnsv 
eleB'wne  fttttutoruniy   which   fays>,  "  Item  voluoius  quod  di6lu5  ^^-i^^/^'^o/* 

cancel  rius  magiftrum  et  omnes,  focios  et  fingulos  domus 

prsdicljE  annis  fingulls  fi  opus  fuerit  potsrit  vifitare,  et  fi 
*'  quls  inter  eos  repererit  corrigendum  illud  cum  aflenfa  duo- 
"  rum  do£lorum  vel  magiftrorum  prout  in  GonfuTiilibus  fupc- 

rius  eft  exprefTum  deblte  juxta  juris  et  noftrorum  ftatutorum, 

&c,  exigentiiim  corrigat  et  puniat." 

That  amoiigft  the  ftatutes  which  are  intitled,  Regula  de  Clare ^ 
there  is  one  intitled,  De  modo  dlv'ma  ojjicia  celebraudi^  which  fays. 
Si  quid  pod  mortem  noftram  de  diftis  noflris  ftatutis,  &c. 
(lubium  et  emerferit  vel  obfcurum  quod  per  magiftrum  et 
focios  diflse  domus  vel  majorem  et  faniorem  partem  eorum 
nequeat  concorditer  terminari  volumus  quod  per  di6los  ma- 
gifjtrujn  et  focios  cancellario  di^tje  univerfitatis   vel   ipfius      [  j 
locum  tenenti  abfq;   morie  difpendio  plenarie  referatur  ut 
ipfe  conceliarius  aut  ejus  locum  tenens  una  cum  et  de  confilio 
et.confenfu  duorum  do£lorum  (fi  fuerint)  alioqui  duorum  bac- 
'**  calaureorum,  &c.  hujufmodi  dubium  vci  obfcurum  interpre- 
**  tetur  et  declaret,  &c. 

"  Per  ea  vero  quag  nobis  dum  in  hac  vita  fuerimus  fupra 
duximus  refervanda  noftris  h^redibus  poft  noftrum  deceflum, 
jus  aliquod  quantumcunq;  eis  vel  eorum  aliquo  ufi  fuerimus 
*'  adquiri  nolumus  ullo  modo.'^ 

The  defendant  avers  that  the  faid  ftatutes  are  all  which  any- 
ways relate  to  the  ccnftitution  of  a  vifitor  of  Clare-hcdl^  nor  is 
there  in  any  deed  or  writing,  any  thing  which  relates  to  the 
appointment  of  a  viOtor  of  Clare-hall^  f:ive  as  aforcfaid,  and 
infifts  that  the  chancellors  for  the  time  being  of^the  faid  uni- 
verfity,  have  been  ever  fince  the  vifitors  of  the  faid  hall,  and 
that  the  chancellor  for  the  lime  being,  his  deputy  or  vice-chan- 
cellor, hath  (with  the  advice  and  conftnt  of  two  do61:ors,  if 
any  fuch  thelre  be,  or  otherwife  of  two  mafters  of  arts,  one  a 
regent,  and  the  other  a  non-regent  mafter)  heard,  acijudged 
and  determined,  and  of  right  ought  to  hear,  adjudge  and  de- 
termine all  difputes,  complaints  and  controverfies  concerning  the 
eleclion  and  admiflioa  of  any  perfon  into  the  place  of  one 
of  the  fellows  or  fcholars  of  the  faid  college,  and  that  fuch  con- 
troverfies, l^c,  have  not  been,  and  ought  not  to  be  heard,  adjudg- 
ed or  determined  before  any  other  cpurt,  or  judicature,  or  in  any 
other  manner  whatfoever. 

That  at  the  time  of  the  elcf^lion  of  the  defendant,  the  Duke 
of  Somerfet  was,  and  yet  is  the  chancellor,  and  vifitor  of  Clare- 
hall\  and  that  the  relator  Robert  Mapletoft,  hath  not  appealed  to 
the  faid  chancellor  as  vifitor  of  the  college,  or  hall,  to  hear  and 
determine  the  right  of  election,  as  he  might,  and  ought  to  have 
done. 

That  the  faid  chancellor  hath  power  and  authority  to  com- 
pel the  defendant  to  make  a  full  anfwcr  upon  oath,  to  all  fuch 
matters  as  fliall  be  complained  of  againft  him,  touching  the 
eleftion  of  fellows  into  the  faid  college  or  hall,  and  alfo  to 
inforce  a  production  of  all  ftatute  books,  ^c,  relating  to  any 
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controverfy  concerning  the  ele^llon  or  admilTion  qf  the  defend- 
ant, or  the  relator  Robert  Mapletofi,  into  the  place  of  one  of  the 


fellovv 


of  the  faid  college  or  hall. 


And  prays  the  judgment  of  the  court,  whether  he  ought  to  be 
compelled  to  make  any  other  anfwer,  or  whether  the  court  ought 
to  proceed  any  further  in  the  fuit. 

Mr.  Solicitor  General  for  the  defendant. 
This  is  a  plea  of  great  confequence  to  both  univerfities. 
The  firft  queftion  is,  whether  the  plea  doth  fufficiently  put  ii^ 
iffue  that  the  Chancellor  is  the  general  vifitor  of  this  college. 

Secondly,  whether,  the  ingrafted  fellowfiiips  are  fubjeft  to  the 
fame  ftatutes  and  rules  with  the  original  fellows. 

In  the  original  foundation  -E/Zz^^^'//;  de  Clare,  the  foundrefs, 
referves  a  power  to  herfelf  during  life  to  conftrue  her  own  fia- 
tutes,  and  afterwards  that  the  Chancellor  feall  have  the  |^we]^  - 
of  conftruing  the  flatutes,  if  any  doubt  arifes,  which  alone,  if 
it  refted  there,  would  give  him  the  whole  vifitatcrial  power  j 
but  it  requires  him  further  to  vifit  the  mailer,  and  all  and  fim^U" 
lar  the  fellows  of  the  college  once  a  year. 

It  -appears  too,  that  upon  an  appeal  to  the  chancelior,  \xi 
has  adjudged  accordingly,  and  that  he  has  a  power  to  order 
all  books  and  papers  to  be  laid  before  him.j  withoat  the  af- 
fiflance  of  this  court,  and  your  Lordiliip  in  feveral  inilances, 
as  a  viiitor,  has  ordered  it  to  be  done  in  the  fame  fummary 
manner. 

I'here  are  very  few  foundations  in  either  univerfity  which 
have  not  had  ingraftments  upon  them,  and  whoever  founds 
new  fellowfiiipr.,  that  fellow,  from  tiie  moment  of  his  in- 
graftment,  nniil  be  fubjecl  to  all  the  ilatules  on  the  original 
foundatioii. 

Here  die  relator  claims  to  be  a  fellow,  and  fuch  a  fellow  as 
may  be  chofen  mailer,  fo  that  he  is  not  to  be  taken  as  totally 
diilind  fronr  other  fellowflnps. 

'iliough  a  vifitor  fliould  do  him  injudice  bv  this  final  deter- 


mination without  a 


:aL 


is  better  to  fubmit  to  tliis  in- 


co;ivcn;cnce,  than  let  queflions  of  learning  be  d^cUcdjlrepiiu^  ei 
jcv^pih  fori  f.xtraru'u       '  ■ 

In  the  cafe  before  your  Lordiliip,  abcut  four  years  ago,  upon 
tlic  foundation  of  WUJinni  of  Drrhavi,  of  new  fellow fliips,  by 
way  of  irgraftmeiit  upon  Univeifity  college,  :is  that  was  a  fo- 
ciety  of  royal  foundai'.  ■      -.^r  Lordihip,  i:--  jal,  deter- 

mined it  as  a  vifitor  in  y  way,  and  \.  i  fuiTer  it 

to  go  on  in  the  courfe  oi  '.liarity  caufes,  as  it  vvouid  be  of  very 
bad  confequence,  by  opening  a  door  to  the  courts  here,  to  in- 
terfere in  a  matter  of  this  nature. 

Mr.  Clark  of  tlie  fame  fide  ;  the  plaintiff  claims  merely  on  liis 
being  born  in  the  coxxx^ty  oi*Ncrfhamptony  and  fets  up  aright  to  be 
admitted  a  fellow  under  Mr.  Ft^enj:in\i  foundation. 

A  clear  fubftitution  of  a  general  vifitor  by  the  foundrefs,  in 
Knri/la  (If  Clare,  and  the  ftatutcs,  to  acl  in  h^r  room  /;/  per- 
peiauiJi. 

Ill 
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In  Doctor  Bcntley^  cafe  (i),  upon  the  conflruclion  of  tlic  fta-  Attoe>.f.v 
tu!  s  of  'TV//?//);  college,  Lord  Raynoiid  the  vifitor  had  a  talbot/* 

j'iniJr;lion  over  the  members  of  timr  fociety,  even  to  expul- 
iio-i;  and  th.U  notvvitluUiidin'^  Jierc 'vi^  .ie  lo  cxprefs  words  ap- 
po'.iUing  a  vifitor,  y-^t  tliis  vv;is  'im  /    '        ^  1.  •;  Dov/er. 

Im  the  raff^  of  2 /^^'  A7"f7-  a'^a-...  ".r:!c:i  of  All-Souh  Col- 

kgf  in  O  'f.rdy  Sir  ^fhjuui  '.v>'i  ,  y^,  (jd  ;)  •'i.uidaiTHis  to  admit 
Ano^''  he  reci;  u  .d  '  ■••  c'larf:--  {.f  foundation;  and  that 

tho  y  '.iilio'/s  for  t  'C  tin  (  l vfi^re  perpetual  vifitors  of 
til-:  :       '    i.t'L  A  '-'f  Ma  noc  ao'r'^arjd  to  the  areh- 

[rr '  poi- i'lt  ^  ih'btut)  a;r!  diTiLjided  judgment, 
l:i  >a..i    '    ^- -';iiK:!icd  to  make  any  other  anfwer; 
-'.   it  v\  ,:s    ji>j:;  t.  J,  that  nro  power  is  given  to  any 
;    c  o\  a   n  7i^n,  or  xc''uU\,  Liiough  it  be  done 
.  .action  or  remevalj  it  wa.s  anfwered,  that  the 
.  -'^.tion  and  removid  bein;;-  a  very  great  power, 
'  i''--ua]!y  given;  and  that  the  conftltution  of 
<^ave  a  power;    and  the  queftion  here 
bei  r  rlii  return  is  good,  or  the  court  may  proceed 

furti..  .'^  ■  -rolved,  the  return  is  good,  for  by  the  ap- 

pointi  oi  "i  i  •  they  are  made  fole  judges,  without  ap- 
peal; .  h?t  -j^y-'X  Hale  iAxA^  'm  tlvQ  Ccxit  o{  DoOlox  Roberts y 
m  a  inn  d-.imiis  lO  he  rellored  to  the  place  of  a  fellow  in  J  ejus 
:ollege  in  0:cf'>rd^  that  there  was  no  remedy  againft  the  judgment 
3f  the  Villi  or,  though  unjuft,  or  though  he  refufe  to  accept  an 
ippeal. 

Mr.  W'llhraham  of  the  fame  nde. 

Nothing  is  more  eitablifhed  in  courts  of  law,  than  that  they 
jvill  not  proceed  on  a  mandamus  co  reflore  a  fellow,  upon  a  re- 
urn  made,  that  there  is  a  vifitor. 
In  the  cafe  of  Philips  verfus  Berry  (2),  i  Ld.  Raymond  5.  Lord 
hief  Juftice  Holt  faid,  "  That  a  corporation  conflituted  for 
a  private  charity,  is  intirely  private,  and  wholly  fubje£t  to 
the  rules,  laws,  ftatutes  and  ordinances  which  the  founder 
ordains,  and  to  the  vifitor  whom  he  appoints,  and  no  others  ; 
and  that  the  ofRce  of  vifitor  is  to  hear  appeals  of  courfe,  and 
from  him,  and  him  only,  the  party  grieved  ought  to  have 
redrefs ;  and  in  him  the  founder  hath  rcpofed  fo  intire  con- 
fidence, that  he  will  adminifier  juftice  impartially,  that  his 
determinations  are  final,  and  examinable  in  no  other  court 
whatfoever." 

Then  the  queftlon  will  be.  Whether  thefe  ingrafted  fellow-    r  (55^  j 
hips  ihall  be  goveriied  by  the  fame  ftatutes  and  laws  with  the 
riginal  fellowOiips. 

One  of  the  ingrafted  fellows  is  nov/  a  Mailer  of  the  college, 
nd  yet  the  plaintiff  would  have  them  governed  by  diilercnt 
iws;  this  is  ahfurd,  becaufe  there  muft  be  then  two  laws,  and 
'  fubje6l  to  the  llatutes  in  common  a6ls,  preaching,  doing 
xercife,  ^c,  why  not  equally  fubje£l  to  the  yifitatorial 
lower  ? 

(i)  I  Sua.  557.  (2)  2  Term  Rep.  346.  S.  C. 

The 
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The  fellowfhips,  one  with  another,  in  the  unlverfities,  arc 
not  of  great  value,  perhaps  not  above  24 /I  or  25  L  a  year,  and 
therefore,  if  liable  to  be  brought  before  courts  of  juftice  in  Weji-- 
nztnJIer-Hall,  they  had  better  fit  down  contented  with  any  griev- 
ance than  defend  themfelves. 

The  plaintiff  fays,  he  hath  a  right  to  he  chcfen^  CTcclufive  of  al! 
other  perfons,-  which  is  putting  it  upon  a  footing  like  a  cofige 
d'lire  for  a  bifiiop.  • , 

In  common  fenfe,  a  right  to  he  chofcn^  does  in  itfelf  imply  a- 
competition. 

A  pica  of  a  vifitor  never  came  before  the  court  till  now,  and 
38  a  jurifdiclion  in  a  fummary  way  unappellable,  and  if  i:or  al- 
lowed, would  introduce  a  great  mifchief  to  bcvh  Uinverfities, 
and  therefore  hoped  this  is  a  good  plea. 

Jvir,  Attorney  General  for  the  plaintiff. 

The  defendant  is  not  a  founder^s  kinfm.an,  nor  within  the  Gonn- 
ty  of  Lincoln  or  Northampton, 

I  Will  not  difpute,  that  where  a  vifi'jor  is  clearly  appointed 
By  ftatutes,  this  courl  will  not  interpofe,  but  do  infift,  in  the- 
prefent  cafe,  here  is  no  general  vifitatorial  power.^ 

Firfl:,  As  to  the  removal  of  the  Mailer,  it  is  plain  from  the 
general  tenor  of  the  ftatutes  it  is  not  a  general  vifitatorial  power, 
but  given  to  the  Chancellor  and  two  Dodors  to  amove  him,  an«i  ' 
not  to  determine  as  to  the  choice  whether  duly  appointed,  and 
therefore  meant  only  to  fubje£l  him  to  fuch  cenfure  as  he  might 
deferve  for  his  bad  condu£l. 

The  annual  vifitation  intended  to  go  no  farther  than  to  any 
©f  the  crimes  the 'parties  might  have  been  found  guilty  of,  and 
amounts  to  this,  that  the  Chancellor  of  the  univerfity  lhali 
vifit  twice  a  year,  and  puniOi  for  thofe  particular  crimes, 
and  fliall  not  hurt  the  power  of  the  Ma-fter,  as  to  any  future 
atl. 

The  rules  of  the  ftatutes  do  not  extend  further  than  the  cor- 
porate body  extend,  and  therefore  no  perfon  Vv-ho  is  not  of  that 
corporate  body  can  be  fubje6t  to  thefe  particular  rules. 

The  prelcnt  foundation  depends  on  a  particular  will!,  ?<nd 
the  laws  and  rules  of  the  teilator  are  the  meafure  by  which  it  is 
to  be  governed. 

Mr.  Solicitor  General  fays,  there  are  few  colleges  widiout 
new  ingraftments,  but  unlefs  thofe  ingraRments  are  by  applying 
to  the  crown  incorporated  into  a  particular  body,  they  are  not 
to  beconfidered  as  a  part  of  the  body;  and  Lherefore  I  fpeak  of 
my  own  knowledge,  that  there  have  been  frequent  applications 
to  the  crown  for  fuch  an  incorporation. 

It  is  notfaid  by  the  will  of  Mr.  Freeman^  that  his  fellowfliip 
fliould  be  fubjecl  to  the  laws  of  lady  dc  Clm 

In  the  cafe  mentioned  of  Univerfity  college,  it  was  determined, 
the  petitioner  ought  to  have  been  cliofen  as  the  only  qualified 
perfon,  though  his  competitor  had  the  majority  of  voices*,  both 
parties  there  agreed  the  crown  was  vlfitor,  and  therefore  this 
.  point  was  not  debated,  how  far  a  nev/  ingrafrment  is  fubje61:  to 


die  fame  vifitatoria]  power  with  the  original  fouiKiation,  lo 
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it  mufl  depend  on  a  different  rule,  and  be  conftru^din  a  dllFerent  Attornet 

GENI.RAL  V. 

^^y*  ,  r   .  .  ,         .  ,  Talbot. 

As  to  the  argument  of  inconvenience,   there  is  a  much 

greater  on  the  other  fule;  is  it  none,  that  there  fliould  be  an 
arbitrary  final  determination,  and  fubjetl  to  no  appeal  what- 
soever ? 

Mr.  Brown  of  the  fame  fide. 

This  is  a  particular  foundation,  and  for  100  years  together 
Mr.  Freeman^s  dire£lion  for  the  government  of  thefe  new 
-ereilions  were  foHow:e(i^  and  afterwards  there  was  an  endea- 
vour to  incorporate  them  into  the  old  fellowfhips,  buf  no- 
thing has  been  fnewn  that  thefe  fellowfiiips  have  any  more  con- 
neclion  with  Clare-hall^  than  with  the  fellowfhips  of  another 
vcollege. 

It  is  not  averred  there  is  any  vifitatorial  power  with  regard  to 
'de6lions,  but  only  v/ith  refpec9L  to  the  condu6l  of  the  fellows, 
where  they  are  guilty  of  crimes  to  be  corre6led  by  the  Mailer, 
::and  by  appeal  from  him  to  the  vifitor. 

They  rely  on  the  clauf::s  in  the  Jlatute  de  leciione Jlatutorum* 
A  viOtor  may  be  appointed  with  a  partial  pov/er  by  a  founder^ 
•and  yet  not  have  a  general  vifitatorial  power,  that  he  Tnould  cor^      [  ^71  3 
rigcre  ^  punire^  that  is  in  the  particular  inftances  before  men- 
tioned, and  therefore  infided  this  is  merely  confined  to  fuch  par- 
ticular power. 

But  whatever  may  be  the  conllru^lion  of  the  vifitatorial  power 
with  regard  to  the  original  foundation,  the  quefcioji  is.  Whether 
it  ought  to  be  extended  to  this  particular  cafe. 

Mr.  Freeman  might  hav^  made  the  L'hancellor  viiltor  equally 
as  in  the  original  foundation  ^  lie  h  .s  not  done  it  in  exprefs 
\vords can  it  be  fald  rli.;  i  .  '-;.  ic  is  any  r.eceiTary  implication  the 
Chancellor  was  to  be  a  viiiior  here  ?  1  know  of  no  inftance 
where  it  h.as  been  determined  s  pcrion  is  vifitor  by  implication 
only. 

Mr.  Freeman  by  his  will  makes  them  no  more  than  bare 
truftees  to  ele-fl-  fuch  perfons  as  he  dirccled  fhould  be  elctlable, 
and  while'  refident  they  v/ere  to  be  under  the  government  of  the 
college,  but  there  is  no  right  to  chufe  fellows  unlefs  they  come 
to  be  commorant  there. 

The  plea'  ihculd  have  averred  this  was  one  of  the  fellowfliips 
of  that  college,  and  there  is  no  a^ic  Ja.ion  that  the  plaintiff  was 
a  feliovv  of  that  college  ,  Mr.  Frecma?i  himfelf  does  not  call 
them  Fellows  of  that  college,  but  Fellows  of  his  fociety. 

There  is  an  infbance  in  the  very  fame  college,  reported  in 
5  Mod.  Mr«  Jennings^s  cafe  of  Clare-hall:  The  counfel 

moved  upon  a  return  to  a  ma^idanius  to  the  Mailer  and  Fellows 
of  Clare-hall  reitore  Jeimings  to  his  fellovvfliip  on  Mr. 
Dichhu^^  fouii'.iation.  They  return  tbeir  fevcral  ftatutes,  ^V, 
and  that  by  one  of  rhcii  the  Cjiancellor  is  nominated  to  be  their 
vifitor,  and  therefore  the  Mailer  is  not  obliged  to  admit  Mr* 
Jenimigs  to  his  feUowihip,  there  being  a  vifitor. 

Thg 


I 


CASES  Argued  and  Deternained 


The  counfel,  who  argued  the  return  was  infufficient,  faid* 
the  ftatutes  of  lady  de  Clare,  who  puts  the  Mafter  and  Fellows 
founded  by  her  under  the  power  of  tlie  Chancellor,  does  not 
fubjedl  thoie  fellowfnips  which  were  founded  afterwards  to  his 
power  ;  and  therefore  fince  there  is  no  oiher  remedy,  praved  a 
peremptory  mandamus. 

E  contra  it  was  faid,  whether  Mr.  Jennings  be  or  be  not 
duly  elefted,  the  examination  of  it  does  not  belong  to  this  court, 
but  to  another  jurisdi61:ion  ;  and  here  being  a  vilitor  appointed 
by  the  ftatutes,  this  court  will  not  interpofe 

The  point  was  not  abfolutely  determined  but  the  Chief  Juf- 
tice  faid,  How  can  they  bring  in  Grangers,  and  make  them  fub- 
je6l  to  the  reftriclions  impofcd  by  the  founder  ?  Though  there 
be  a  vifitor  for  the  fellows  founded  by  lady  Clare,  yet  whether 
this  vifitor  fnall  be  extended  to  the  new  Fellows,  is  the  queftion; 
and  whether  there  mufi:  not  be  a  new  incorporation  of  the  fecond 
fellowflup  founded  by  DicUns, 

This  is  not  a  new  doubt  then,  but  arofe  upon  this  very  cafe 
of  Clare-hall,  and  therefore  it  is  too  hard  to  determine  in  a 
fummary  way  ^  tliat  it  is  in  the  Chancellor  as  vifitor  when 
there  has  never  been  any  incorporation  of  thefe  fellows,  and 
that  this  is  not  confequently  fuch  a  property  as  is  within  the 
general  vintatorial  power,  fuppofirig  there  is  fuch  a  power. 

The  plaintiff's  counfel'  read  the  charge  in  the  bill,  to  fhew 
that  for  ICQ  years  together,  from  the  firft  foundation  of  Mr. 
Freeman,  the  Mailer  and  Fellows  of  Clare- hall  inviolably  ob- 
ferved  the  rules  of  Mr.  Freeman  the  founder  of  the  new  fellow- 
flilps. 

Another  charge  was  read  to  fhew,  that  the  Mailers  and 
Fellows  of  this  college  did  not  attempt  till  a  long  courfe  of  years 
to  incorporate  thefe  nev/  fellows  as  part  of  the  college,  but  always 
confidered  them  as  diAincl. 

Mr.  Torhe  of  the  fame  fide. 

A  charitable  foundation  is  not  to  be  governed  by  the  rules  of 
another  foundation,  unlefs  fome  reference  is  made  by  the  foun- 
der to  thofe  rules  :  when  /ocii,  fubjeft  to  the.  rules  of  the  founder 
of  Clare-hall',  but  this  is  is  a  queftion  previous  to  their  election, 
and  therefore  (lands  upon  another  ground. 

If  the  relator  had  gone  before  the  vifitor,  there  is  a  great  doubt 
whether  the  vifitor  would  have  admitted  of  the  appeal  to  him  in 
this  cafe,  becaufe  if  a  vifitor  j^drnits  of  an  appeal  M  here  he  has 
no  right  to  determine  it,  he  is  liable  to  an  a6lion,  and  fo  laid 
down  in  the  cafe  of  Philips  verfus  Bury,  i  Lutw,  1 566.  "  Where 
"  a  founder  of  an  elecmofynary  foundation  appoints  a  vifitor, 
"  and  limits  his  jurifdi£lion  by  rules  and  ftatutes,  if  the  vifitor 
"  in  any  fentence  exceeds  thofe  rules,  an  a6lion  lies  againft 
"  him  but  it  is  otherwife  where  he  mifiakes  ii)  a  thing  within 
his  power,  though  in  this  cafe  there  be  not  any  appeal  over." 

liOKD  Chancellor, 

I  have  received  fati3fa£lion  enough  at  prefent  to  determine 
this  plea,  but  not  to  make  a  final  determination,  for  the  relator 
is  not  precluded  from  entering  into  proof  to  falf;fy  the  plea. 

It 
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It  is  a  cafe  of  great  confequence  to  the  colleges  in  the  Uni-  ArT02>,  EY 
^erfities,  who  have  had  many  litigations  about  the  powers  and  .  taIbot/' 
rights  of  vifitors,  and  how  fvir  the  courts  of  juftice  h^ve  a  ju- 
rifdi61ion  in  tliefe  matters  ;  and  if  a  determination  Yliould  be 
haftily  made  that  colleges  are  liable  to  informations  in  this  court, 
on  the  foot  of  general  charities,  and  accountable  for  mifappli- 
cations  and  abufes,  I  am  afraid  it  would  open  a  door  to  great 
vexation  and  expence. 

The  fi  'Jl  quejlmi  is,  Whether  by  the  plea  it  is  fufliciently 
fhewn  here  is  a  general  vifitor  of  this  college  ? 

Secondly^  If  that  vifitatorial  power  extends  to  Mr.  Freemmi^ 
donation  ? 

As  to  the  F'lrjl^  it  appears  very  clearly  to  me  there  is  a  general 
vifitor  of  the  college  called  Clavc-Piall,  under  the  flatutes  of 
Illizaheth  de  Binj^Q  Lady  Clare. 

Inftead  of  creating  a  vintor  by  general  v/ords,  flie  has  diredled 
by  the  flatutes,  that  the  Chaiicdlor  once  in  efery  year  fliould 
vifit  the  college. 

De  Iec9cione  fiatutorum.  , 
Item  volumus,  quod  diclus  (^ancellarius  magiftrum  &  om- 

nes  focios  &  fingidos  Domus  prxdiclas  annis  fingulis,  fi  opus 

fuerit,  poterit  vifirare  &  Ji  quid  hiter  eos  rej^ererit  corrigendum 

iilud  cun:^.af3enfuj  &.c.  corrigat  &  puniat. 

If  nothing  more  had  been  done  than  is  mentioned  in  this 
ftatute,  that  alone  in  .my  opinion  would  have  been  fufHeient  to 
make  hira  a  vifitor,  for  there  arc  no  particular  words  required 
to  create  a  vifitor  ;  but  it  has  been  determined  it  is  fufhcient, 
if  the  intention  of  the  four.''  •  -  o:irs  who  fliould  be  vifitor, 
and  technical  words  are  not  ; 

Si  quid  corrigendum^  k^c»  makes  liim  a  general  vifitor,  and  if 
he  finds  a  perron  taking  part  of  tlic  revenues  in-iproperly,  he  may 
under  the  pov/er  given  him  by  tliis  claufe  remove  fuch  pcrfon  in 
favour  of  him  who  had  the  right. 

In  the  next  placCj  flie  directs  vvho  fliall  con 0 rue  the  flatutes, 
and  determine  any  doubt^  that  it  Oiail  he  il^e  C  ■  with  his 

alfiftants,  and  ny  esprefs  words  the  foundrcfs  ca.,:  lL'..-.,-j  her  ov/n 
heirs. 

Nothing  can  be  flronger  than  excluding  the  heirs,  to  fliew 
die  meant  to  give  the  Chancellor  a  general  vifitatorial  power; 
ancf  therefore  I  am  clearly  of  opinion  the  Chaucelior  is  vifitor  of  ' 
this  college.  ^  [    ^  _  f  671  1 

If  the  Chancellor  of  this  Univeryty  then  ir.  vifitor,  the  general  Noc»urcof  hw 
powers  of  a  vifitor  are  well  kno^^  n  ;  no  court  of  law  or  equity  orequity  canan- 
can  anticipate  their  ludfrtnent,  or  t:;'-:  .p.vr^v  their  iurifdiclion,  p<^»P'*'^«^  t'ti^^ 
but  tilcir  deternnnii-ons  are  iinal  e.  vi/icor,  pr  taJte 

away  their 

juri)'Jiu!on,  ior  their  determinations  are  final  and  conclufivc. 

And  it  is  a  more  convenient  method  of^^e^ermini^tion  of  con-  xhe  vifitatorial 
troverfies  of  tl.is  w\[\x\c^  it  is  at  home,  forum  doniefticum,  and  detenni nation  is 

forum  ionufUcum 

and  ;;d]ud[;C,:,     ..  :\);n.\i}3ry       ^cr.undum  arlhrVum  hor,\  xi  j,  anu  fhcj-efore  Hl^re  coavenien:. 

'^y-  "    .  final 
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Attoeney    final  in  the  firfe  inftance,  and  they  fliould  be  adjudged  in  a  fhort 
'^^LBo-^/*    ^^'^y  fi^^^d^^f^^^^^i^'^'i^f^  ^^f^^  viri :  it  is  true  this  power  may  be 
abufed,  but  if  it  is  exercifed  in  a  difcreet  manner,  it  is  a  much 
lefs  expence  than  fuils  at  law,  or  in  equity   and  in  general,  I  be- 
lieve, fuch  a,Bpeals  have  been  equitably  determined. 

The  fecond  queftion  is,  fuppofing  there  be  a  vifitor,  whether 
this  vifitatorial  power  extends  to  the  charity  founded  by  Mr. 
■Freeman  ? 

I  am  of  opinion  it  does. 

He  dirc€is  two  thoufand  pounds  to  be  laid  out  in  lands,  the 
rents  and  profits  of  which  are  to  be  employed  towards  the 
maintenance  of  ten  poor  fcholars  in  Clare-hall^  viz.  to  two  poor 
•   fellows,  there  to  he  placed,  25  /.  apiece, 

,  What  is  Clare-hall  ?  a  corporation  confiding  of  mafters  and 
fellows;  and  the  power  given  by  the  charter  was  to  incorporate 
by  this  name,  not  mentioning  any  number  of  fellows,  but  inde- 
iinitely. 

It  has-'  been  objected,  here  is  nothing  which  imports  they 
fhould  be  incorporated  with  the  old  'feilowfhips. 

But  I  am  of  opinion  it  is  his  intentioii,  that  there  fhould  be 
two  fellows  to  be  incorporated  in  that  college,  from  the  words^ 
there  to  be  placed* 

To  be  fure,  the  rules  laid  down  by  the  founder  as  to  the  lit- 
nefs  of  tilie  perfon,  i^c.  ought  to  be  obferved. 

The  -queftion  then  is,  what  is  the  confequence  of  this  in- 
graftm^Lt  ? 

It  has  been  faid,  thefc  fellov/s  are  not  liable  to  the  fame  rules, 
nor  tov.be  governed  by  the  fame  vifitor,  with  lady  Clare's  foun- 
dation. 

As  . there  are  fuch  a  number  of  ingrafted  charities  in  colleges^^ 
it  becomes  a  very  confiderable  quefi:ion. 

It  was  obje6ted  the  ftatutes  can  only  extend  over  the  corpo- 
ration of  Edward  the  Third,  and  that  the  corporation  cannot 
extend  itfelf,  and  that  Mr.  Freeman  has  not  by  his  donation  made 
his  feilows  members  of  this  corporation. 
t  ^75  ]         li  Edward  the  Third  had  made  it  to  confifi;  of  twelve  fellows- 
a  ceidraiii  number  then  being  limited,  thefe  new  fellows  could 
not  feave  come  in  without  a  new  incorporation  ;  but  where  the 
nunife;er  is  indefinite,  I  fee  no  rule  of  law  to  prevent  the  mafter 
and  fellows  of  Clare-hall  ixom  incorporating  thefe  feilows. 
W'Vre  there  Is       A  lay  corporation,  wdierc  the  number  is  indefinite,  may  ircor- 
an  incitfinite      porMc  ncw  members  if  they  do  not  make  an  ill  ufe  of  fuch  a 

number,  a  lay  ' 
coipoiation  may  pO'^*^^'** 

incorporate  new  If  they  may  be  ingrafted  into  this  college,  they  are  then  mem- 
mcmbcrji.  bers,  and  mult  be  governed  by  the  ftatutes  of  the  college,  and 
the^ules  of  its  difcipline  ;  and  if  fo,  then  they  are  fubjeft  too 
to  '■Q-iQ  vifitatorial  power  of  the  vifitor  of  the  college  ;  and  if  they 
are  lirable  to  it  with  regard  to  amotion,  they  are  equally  liable 
wii^i  regard  .to  their  coming  in  and  election. 

Bi  It  it  was  faid,  the  vifitor  will  not  have  a  right  to  determine 
as  to  the  agreement  or  contra£l  made  between  the  mafters  and 
fdio'  vvs,  and  Mr.  Freeman'^  executors. 

But 
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But  the  mailers  and  fellows  agreeing  to  let  in  two  new  fel-  Attorney 
lows,  is  fuch  an  a6l  that  the  vifitor  has  a  right  to  examine  into,  talbot/* 
and  implicitly  gave  him  a  power  over  them    and  he  might  have 
inquired  into  it  within  the  year,  as  it  was  a  tranfaclion  in  that 
college,  the  whole  of  which  is  fuhje£l:  to  his  jurifdiclion. 

A  vifitor  is  a  much  more  proper  judge  of  the  comparative  fit-  a  vintorapro- 
nefs  and  qualification  of  candidates  than  a  court  of  law  or  equity,  pererjud^-  of 
as  they  are  more  converfant  in  matters  of  that  kind.  ^■^'^  comparative 

r      1  r       '   '  1        1  Ill  "'^"^'^  0^  a  can- 

But  I  am  further  or  opinion,  that  the  plamtilr  aas  excluded  didate  than 

himfelf  hy  his  information  from  entering  into  this  quciil.-n,  by  c^^u^^^s  of  law  or 
exprefsly  praying  to  be  admitted  a  fellow  of  this  college  ;  and  I  ^^""^y* 
mull  take  it  that  every  fellow  of  the  college  is  a  part  of  the  col- 
lege, for  here  is  no  averment  that  thefe  new  fellows  are  not 
|a  part  of  the  corporation,  or  that  they  may  not  be  mailers  of 
this  college,  or  enjoy  any  other  office  under  the  original  foun- 
dation. 

But  thoug?i  I  allow  the  plea,  the  parties  may  defcend  to  proof 
and  if  the  relator  fhould  be  able  to  ihew  they  are  merely  nomi- 
nal fellows,  and  allowed  to  live  in  Clare-hall  only  for  the  fake 
of  information  and  inilru6lion,  that  would  be  of  a  different 
confideration. 

The  prayer  too  of  the  information  is,  "  That  the  defendant 
"  Talbot  may  come  to  an  account  v/ith  and  make  full  fatisfac- 
tion  to  the  relator  for  all  and  every  the  profits,  emoluments 
"  and  advantages  which  have  been  made  by  him  from  the  fel- 
iowfhip  during  his  poiTeiTion,"  induces  me  to  hold  ftrongly 
againil  it. 

Suppofe  the  mailers  and  fellows  iliould  have  erred  in  the  con-     ^  j 
ftru6lion  of  the  ilatutes,  they  may  have  innocently  erred,  and 
in  fuch  a  poor  provifion  as  this  is,  it  would  be  a  great  abfurdity 
to  make  a  fellow  account  for  commons,  t^c,  which  he  may  have 
sat  upon  an  imagination  he  had  a  right  to  them. 

But  further,  I  do  not  approve  of  his  turning  this  into  an  in-  An  information 
Formation,  as  the  charity  is  already  fufiiciently  eilabliihed,  (the  here  is  improper; 
want  of  which  Is  the  orincipal  reafon  for  cominc^  into  this  court)  t^eapphcaaon 

1         I  •11^1,  ,  1  •         t  .    fhould  have  been 

wiien  he  m.ignt  nave  had  a  mandamus  to  determine  the  parti-  to  a  court  of  law 
cular  right  between  the  parties  in  a  court  of  common  law  that  for z  mandamus  to 

has  the  proper  junfdiaion.   '^Stht 

Though  it  is  faid,  boni  judzcls  efl  jurlfdiclionem  ambViarey  I  am  between  the 
extremely  difinclined  to  encourage  fuch  fults,  which  may  take  parties: 
aft  thefe  learned  bodies  from  their  ftudies,  and  ingrofs  their  time 
very  improperly. 

But  flill  this  allowance  of  the  plea  will  not  preclude  the  re- 
ator  to  ihew  from  other  ftatutes,  that  thefe  new  fellowiliips  are 
aoc  liable  to  the  general  vifitatorial  power,  under  the  original 
'^oundation  of  this  college. 

But  as  I  muil  at  prefent  take  the  defendant's  allegations  to  be 
rue,  the  plea  muil  be  allowed  (i). 

(i)  The  general  rule  in  thefe  cafes    473.  where  he  obferves,  that  if  a  fubfe- 
eems  to  have  been  laid  down  by  Lord    quent  donor  gi^es  the  legal  edate,  or  a 
}Jard^-wici?e  \x\  Green  Y .  Rutberfirth^  I  P^ef.    trujl  for  a  college  without  a  declaration 
Vol.  III.  R  r  of 
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of  a  fpecial  trufl,  it  will  fall  under  the  their  property  :  but  where  a  diMn6l  vi- 

power  of       general  -vijitor  to  judge  of  fuor  is  appointeql,  or  a  particular  trufl: 

the  legal  property  in  the  one  cafe,  and  created,  the  intent  of  the  donor  or  tef- 

thc  equitcible  ill  the  oiher;  becaufe  by  tator  muil  be  obferved.    Vide  Attorney 

{-iving  in  truil  for  the  college  generally.  General  v.  Governors  of  Harronv  Schooly 

and  neither  creating  a  difdi.d  viliror,  nor  z  Fef.  ^^z.    Majler  and  Senior  Felloivs  of  -  fii 

a  fpecial  truft,  the  donor  has  by  plain  St.  Johns  College  v.  TodingtoUy  i  Burr. 

impHcndon  intended,  it  fiiould  fail  under  158.'  I'he  King  v.  The  Majler  and  FeU 

the  general  ilatutes  and  rules  of  the  col-  loves  of  St.  Catherine's  Hall,  4  ^ Rep. 

lef-e,  and  be  regulated  with  the  reil  of  23 


'J' 


Cafe  257.  Ccomes  vt'dMS  EIFwg  a?id  his  Wife y  March  2y  1 747. 

:  of 

A  freeman  of  H  E  phintiir,  fon  of  JoJJjua  Coomes,  an  antient  freeman  ''"^^ 

ten  years  of  LotidcH^  brought  his  bill  for  an  account  and  fatisfac- 

purchafed  a  ^'^^^  ^^'^  plaintlfF^s  firare  of  his  father's  perfonal  eftaie,  partly 
leafehold  eftate  in  his  own  right  aiid  partly  in  his  fifter  Marfs^  as  orphans  of  the 
foJV^-Va'rif    ^^^y  London, 

the'jok!t  naiTiea       Mary  died  an  infant  ,and  unmarried,  and  the  plaintiff  claims 
cf  himfeifand   ,}]ier  (liare  as  her  reprefentative,  , 

his  wife:  this  is      Jofhua  CoomeSy  ten  years  before  his  death, />z/r<:/^/'^/6'J  cf  the  vicar   ,.  - 

afraudonthe  -  ,        1    rj  r  1    n        r       7  r  r  •      7      H  nr 

cuftom,  and  the   oj  ot.  Martin  s  a  leajenoid  ejxate  jor  the  term  oj  jorty  years ^  m  the  ' 

leafLrhold  eftate  jgifif  names  of  hiiYifelf  and  his  I'Jifi^  and  being  alio  poilefled  of 

be' fold 'and  tp-  pciional  eftate,  made  his  will,  and  thereby  gives  the  plain-  P'^'' 

plied  in  the  like  tiff  his  Orphanage  part,  and  likewife  to  his  daughter  3/Iary  a  y 

and  dire£xs  it  to  remain  in  her  Jl"'^' 

of  defendant  El  ling)  till  her  age 

of  twentv-one  or  marrlaae,  and  then  devifes  all  the  reft  and 


manner  with  the  fjxth  of  Ms  cuftomary  eilate, 
reft  of  the  free»         i      »    i       1    /         \\.  -r 

man's  efl-ar»       mother  s  hauds  (now  the  wiie 


Clan's  eftaD2.   '  m^other's  hands  (now  the  wife  of  defendant  Eliing)  till  her  age' 


refidue  of  his  eftate  to  his  wife,  defiring  her  to  take  the  troable| 
and  e^pence  of  maintaining,  educating  and  providing  for  his/fl™' 
daughter  Mary^  till  fuch  time  as  tlie  attain  the  age  of  tv/enty-  one 
or  marriage,  and  appoints  his  wife  executrix, 
r         -1       Mr.  Attorney  General  counfel  for  the  plaintiff. 

'  The  defendants  f^.em  to  make  a  queftion  by  their  anfwer,  -' 

whether  the  orphanage  part  of  the  plaintiff's  fifter,  ftie  *VingJ 
inteftate,  unmarried  and  under  21?  furyives  to  the  plaintiff  her  , 
brother,  or  is  to  be  divided  betv/een  him  and  her  mother.  * 
But  as  this  has  been  fettled  by  many  refolutions,  and  particu- 
larly in  the  cafe  of  Harvey  verfus  Dcfhouverie^  the  Btii  of  Augujly^. 
1 7:; 5,  {^Ccf.  in  Lord  Talbofs  time  130.)  that  the  orphanage  part 
and  portion  of  an  orphan  of  Lcndon^  dying  in  his  or  her  mino-- 
rity  undtr  21,  (if  fuch  orphan  daughter  fo  deceafing  be  un- 
married at  the  time  of  his  or  her  deceafe)  by  this  ciijlora  of  the 
city  ought  to  come  among  his  or  her  brothers  or  filters  by  the' 
father,  -furviving,  as  well  advanced  as  not  advanced  in  the  life 
of  the  father,  though  the  father  of  fuch  orphan  by  his  lafl  will 
fhould  oiherwifc  difpofq  of.  the  fame,  or  die  without  a  will,  is  fo 
.  clc^r,  he  would  not  trouble  the  court  with  arguing  it. 

He  aifo  infifted  for  the  plaintilf,  notwithftanding  there  was  a' 
dated  account  between  him  and  his  mother  in  1739,  yet  in 
regard  he  is  inritled  to  his  filler's  orplianage  fliare,  (and  who 
being  an  infant  had  never  in  her  life-time  fettled  any  account^ 

he 
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In  the  Time  of  Lord  Chancellor  {Iardwicke,  6yy 

he  Is  not  bound  by  the  account  allowed  and  figned  by  him,  Co     Coomes  t. 

far  as  it  relates  to  the  fifler,  becaufe,  claiming  under  her  right,  Ellikc. 

he  has  the  fame  liberty  to  open  the  account,  as  (he  would  have 

had  if  fhe  had  been  living,  for  there  is  no  ground  to  fay  it  is  a 

ftated  account  as  to  her  ;  and  if  on  opening  it  with  regard  to  the 

filter,  it  fhould  come  out  there  is  more  due  to  her  on  account 

of  her  fiiare  of  her  father's  eftate,  that  will  fhew  there  was  an 

error  in  that  account  throughout,  and  then  the  plaintiff  is  intitled 

to  be  relieved  notwithftanding  his  releafe. 

He  infifted,  in  the  third  place,  that  the  latter  claufc  In  the 
will,  deliring  the  mother  to  take  the  trouble  rmd  expence  of  main- 
taining, educating  and  providing  for  his  daughter  till,  - 
fhewed  the  teflator's  intention  that  flie  fhould  maintain  her  out 
of  her  own  pocket,  efpecially  as  it  immediately  follows  the  de- 
vife  to  the  mother  of  the  whole  teftamentary  part,  it  is  impli- 
citly intended  that  fhe  was  thereout  to  maintain  her  ;  and  there- 
fore the  mother  is  not  intitled  to  any  allowance  for  Marf% 
maintenance,  cloaths,  board  and  education. 

He  iiififled  in  the  laft  place,  that  the  leafehold  eftate  in  St. 
Martinis  Lane^  ought  to  be  deemed  a  part  of  the  teflator's  cflate, 
and  does  not  go  to  his  wife  by  furvivorfhip,  and  that  it  is 
[equally  a  fraud  upon  the  cuftom  as  if  he  had  taken  it  to  himfelf 
for  life,  remainder  to  the  wife  for  life  ;  for,  as  it  is  a  joint-te- 
nancy, fhe  is  as  much  intitled  to  the  whole  by  furvivorfhip,  as 
if  it  had  been  limited  to  her  in  remainder  only. 

Mr.  Noel  and  Mr,  Clarkey  for  the  defendants,  infifted,  this  Is  [  678  1 
a  new  point,  and  that  there  is  no  inftance  of  a  cafe  of  this  kind 
before  upon  the  cuflom  of  London ;  that  this  was  a  purchafe 
made  by  the  teftator  when  in  health,  and  ten  years  before  his 
death;  and  that  his  widow  being  made  a  joint  purchafer  with 
him,  it  was  an  interefl  abfolutely  veiled  in  her,  and  fuch  an  in- 
terefl  that  he  could  not  have  difpofed  of  unlefs  he  had  furvived 
her,  and  therefore  fhe  does  not  claim  it  as  a  gift  now  from  her 
kufband,  but  by  operation  of  law,  the  jus  accrejcendu 
Lord  Chancellor, 

I  am  of  opinion,  the  account  fettled  between  the  plalntifF,  who 
wras  thirty  years  of  age  at  that  time,  and  the  defendant  his  mo- 
her,  ought  to  fland  and  not  be  unravelled  j  but  faid  he  would 
^ive  liberty  for  any  of  the  parties  to  furcharge  and  falfify,  and 
iire£led  accordingly. 

As  to  the  point  of  maintenance,  I  think  it  was  not  the  In- 
ention  of  the  teftator  it  fliould  come  out  of  the  pocket  of  the 
[mother  (i). 

To  remain  In  her  hands  till  the  daughter'* age  of  tiuevty-one  or  ^ 
mrriage^  meant,  as  the  mother  is  left  executrix,  that  fhe  fliould 
lot  pay  it  till  then. 

And  if  his  intention  was,  that  fhe  fhould  keep  the  daughter's 
Hiflomary  part  and  not  pay  it  till  the  contingency  happened,  then 
le  could  not  have  it  in  his  view  that  fhe  fhould  pay  intcreft  for 
t  in  the  mean  time. 


(l)  Fide  Butler,  v.  Butler^  anieCOi 


This- 
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The  orphanage 
{hare,  and  not 
the  legaccry  part, 
fhali  pay  the 
charge  of  a 
child's  funeral. 

[  679  ] 


If  a  frcemsn 

difpofes  of  his 
property  ia  fuch 
a  m.iniier  as  not 


to  take  -1. 


after  h\s  death, 
it  is  a  fraud  on 
the  cultoiii. 


A  v;itc  cannot, 
during  '.he  cover- 
ture, actiuire  any 
property  diftindt 
from  rhe  huf- 
band. 
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This  d:iufe,  af  her-  expence,  &c.  is  faid  to  be  a  qualification  of 
the  legacy  rc  herfc-ltj  and  that  he  intended  therefore  the  mother 
fliou'J  vii^intaiH  lier. 

Perfons  cannot  Ipeak  the  whole  at  once  ;  the  teftator  certainly 
meant  maintenance  in  the.firfh  inftance  fhould  come  out  of  the 
daughter's  orphanage  part,  and  if  that  was  not  fuPncient,  then  I 
apprehend  he  did  intend  the  reft  of  her  maintenance  fhould 
have  come  out  of  the  refidue  of  the  legatory  part.  His  LofdOiip 
therefore  directed  the  expence  of  the  filler's  maintenance,  from 
the  time  of  her  father's  death  to  her  own,  to  be  paid  out  of  the 
produce  only  of  her  capital  of  the  orphanage  part,  for  the  capital 
itfelf  he  fald  could  not  be  broke  into. 

His  Lordfiiip  afked  Mr.  Recorder  Stracey,  how  the  cufi:om  of 
London  is  with  regard  to  the  funeral  expences  of  a  child  of  a 
freeman  who  dies  after  the  father,  whether  they  ought  to  be 
paid  out  of  the  legatory  part  of  the  teftator's  eflate,  or  the  child's 
orphanage  lhare. 

Mr.  Recorder  faid  he  did  not  know  that  it  had  ever  been 
fettled  by  the  cuftom  of  London  out  of  which  fund  it  fliould  be 
paid. 

Lord  Chancellor  faid,  I  think  itvery  juft,  and  reafonable,  the 
child's  orphanage  fhare  fhould  pay  it ;  and  diredled  accordingly 
the  mother  fliould  be  allou^ed  v/hat  ihe  had  expended  in  her 
daughter's  funeral  out  of  her  capital. 

With  regard  to  the  leafehold  edate  bought  by  the  teftator  ofl 
the  vicar  of  St.  Martin\» 

I  am  of  opinion,  there  cannot  be  a  clearer  cafe  of  a  fi*aud  on 
the  cuftom. 

There  are  feveral  cafes  of  fraud  on  the  cuftom.  of  London^  tho' 
not  in  fpecie  v/ith  the  prefent  cafe  ( i )  :  it  has  been  held,  if  a 
freeman  difpofes  of  his  property  in  fuch  manner  as  not  to  take 
place  till  after  his  death,  it  is  a  fraud  on  the  cullom.  , 

Here  the  freeman,  pofi'eiTed  of  a  perfonal  eflatc,  lays  out 
fome  of  it  in  a  purchafe  of  a  leafehold  eftate  for  the  joint  lives 
of  himfelf  and  his  wife. 

The  confequence  is,  the  liufband  might  have  difpofed  of  the 
whole. 

It  has  been  faid,  if  the  wife  furvives  him,  the  moment  he 
dies,  this  is  to  be  taken  out  of  his  perfonal  eftate  5  for  that  it 
does  not  come  to  her  by  the  gift  of  the  hufband,  but  by  opera- 
tion of  law,  they//j"  accrefcendu 

And  yet  it  niuft  be  allowed,  that  in  his  hfe-time  he  had  equal 
power  to  difpofe  of  it  as  any  other  part  of  his  perfonal  ellate  \  for| 
the  wife  cannot  during  the  coverture  acquire  any  property  dif- 
tinft  from  the  huihand. 

Suppofe  Jojljua  Cocmcs  had  taken  the  leafehold  eftate  for  him- 
felf and  one  of  his  children,  it  had  been  a  gift  as  to  a  moiety 
only;  and  as  to  the  other  moiety,  it  would  be  an  advancement 
to  the  child,  and  mull  be  brought  into  hotchpot. 
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(l)  Fide  S?7iithy,  FeUcivs^  ante  2  vol.  377. 
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Suppofe  he  had  taken  it  intirely  in  the  name  of  his  wife,  Coomesv. 

hen  it  would  have  been  the  eftate  of  the  hufband,  and  lie  might  Ei-ling. 
lave  difpofcd  of  it  in  his  life- time  equally  as  now. 

Indeed  if  the  gift  to  the  wife  had  been  rnacje  by  the  hufband  xfithaj  been 

o  truftees,  for  the  feparate  ufe  of  the  wife  in  pofTeflion,  this  conveyed  to  truf- 

•^niight  h-ave  been  of  a  different  confideration,  and  I  fiiould  be  in-  JlJ^  ^I^J'^j/!'.^'' 

;lined  to  think  fuch  gift  was  good  ( i ) ;  but  Lwill  not  give  an  ab-  Jife  hiponinlm 

ojute  opinion.  inclined  to  thii.k 

Upon  the  whole,  I  think  the  leafehold  eftate  fo  purchafed,  mud  (;^'^'^^sifc  would 

ri        1  r       /J        ^  ,  r       ,     n  have  b;  en  go  d. 

)e  conhdered  as  part  or  /y/;//^  Cf;(?;^fj  s  pcrlonnl  eltate.  r  *53q  ] 

Lord  Hardiuicke  dire£l:ed  it  to  be  fold  before  the  Mailer,  and 
he  money  arlfnig  from' the  fale  thereof  to  be  applied  in  like  man- 
ler  with  the  rcil  of  the  teftator's  psrfonal  eftate. 

He  dire61:ed  the  widow's  third  part  of  the  cuftomary  eflate, 
md  alfo  the  rendue  of  the  tercamtntary  part,  after  debts 
and  legacies,  to  be  retained  by  the  defendant  £^'7/0;  and  his 
ivife. 

And  as  to  the  remainder  of  the  orphanage  part,  he  declared 
the  plaintid*to  be  intitled  to  one  third  in  his  own  right,  and  the 
Dther  third.in  the  right  of  his  filler,  and  directed  it  to  be  paid  to 
lim  accordingly  (2}. 

'{i)  FickTdj'hr  V.  jones^antc  2\ro\.6oo.        (2)   Reg.  Lib,  A.   174.7.  fol.  5 1 2. 


Crahiree  verfus  Bramhle,  Alarc/j  4,  I7^7»  Cafe  258. 

TTPON  a  marriage  between  Richard  Bramble  and -M^zry  -R--^;  by  articles 
\J    Timbrel!,  by  articles  previous  thereto,  dated  the  15th  of  carriage/ cove- 
Odoher  1698,  in  confideration  of  one  thoufand  pounds  por-  planted  to  lay 
tion  ;  Richard  Bramble  covenanted  with  truftees  before  Michael-       ^°^h^f  ^  f 
next  enfuing,  to  lay  out  two  thoufand  pounds  upon  the  iands,'and  to 

fettU*  the  fame 

on  himfelf  for  life,  and  after  his  deceafe,  to  Mary  his  intended  wife  for  life,  and  after  both  ae- 
c<'rstes,  totruftcres  to  fell,  arid  ihe  money  arifing  from  fuch  file,  to  be  divided  among  the  ch'Iaren  ci  the 
marriage,  to  fons  at  21,  daughters  at  21,  or  marriage,  fronjidcd  no  fale  be  made  till  one  of  the  Jharci Jhill 
become  payable.  The  purchafe  was  made  accordlns^iy,  afcei  wa'-ds  Eliz..beth  he  only  furviving  child  died 
unmarried,  but  had  attained  the  age  of  21,  the  abfjKite  proprietor  of  vheie  eftates  j  Elixabeth  h.\vu)g 
taken  them  as  land  in  her  life  time,  and  done  act  to  fliew  fhe  incended  they  ihouid  be  confidered  as  real 
elbte,  they  .iiuft  be  held  as  fuch  and  go  to  the  heir(i). 

(l)  Where  a  perfon  is  abfolut(!ly  ea-  diredled  to  be  h;Icl  out  in  the  purchafe  of 

titled  to  have  lands  agreed  to  be  purchaf-  lands  tobeft  t  lfu  on  one /;;;V;;7,  remainder 

ed,  or  money  to  arife  from  the  fale  of  over,  in  this  ca^e  the  tenant  in  tail,  ard 

lands,  he  may  eied  to  have  eithertheone  remainder  man  may  eledt  that  it  (hail  be 

or  the  other.  As  to  what  fnali  amount  to  taktn  as  money,  and  lb  be  difchargeu  f 

i^j-an  eicdion  in  thole  cafes,  fee  Chichefter  the  entail.  Trcff  rd  v.  Bochmy  ante  440. 

V.  Bickerfffff,  2  Ver?!.  295.  Lingenw.  Soav  But  if  the  tenant  in  tail  be  a  /erne  coxert^ 

ray,  I  P.  JV.  lyi.  Eakoards  v .  Co/oJr/s  c  f  then  it  is  neceiTary  to  apply  to  the  c.-^urt 

U^arxctcky  2  P.  IV.  175.  Boivvs  v.  Ea>l  of  or  chancery.     Okiharn  v.  Hughes^  cnte  2 

Shr6-i:Jbury ,  5  Bro.  Par.  Ca.  269.  Brad'.Jb  vol-  453.  o.nte  448.  In  whut  cafes  eHjuiiy 

V.  Ge^y  A;nb,   r. 29.  Hr::::i  \ .  I Tr^gbt ,  i  confiders  money  tiireded  to  be  laid  out  ia 

Bro.  Chct.  Ren.  80.  F.iliiicy  v.  Earl  of  the    purchaie  of  JynJs,   hs  land  ;  vide 

Dayiingtcn^  ibid.  224.  So  where  money  is  Cmdot  v.  Guidot,  ante  254.  noie. 

R  r  3  pur- 
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CASES  Argued  and  Determined 


Crabtree  v.  purchafe  of  lands  to  that  value,  and  to  fettle  the  fame  upcti 
Bramble,  ^ruft  for  Richard  Bramble  for  life,  and  after  his  deceafe,  to 
Mary  for  life,  and  after  both  their  deceafes,  to  the  ufe  of  truf- 
tees  and  their  heirs,  upon  truft,  that  the  eftate  fo  to  be  pur- 
chafed,  after  the  deaths  of  Richard  and  Mary^  be  fold,  and  the 
monies  arifing  by  fuch  fale  divided  among  all  the  children  of  the 
marriage,  (hare  and  fhare  alike,  to  the  fons  at  21,  and  to 
the  daughters  at  2  i  or  marriage,  provided  no  fale  he  made  till  one 
of  the  fjjares  fhall  become  payable  \  and  if  all  the  children  fliall  die 
before  any  portions  fnall  become  payable,  then  the  eftate  fliall 
not  be  fold,  but  after  the  deceafe  of  fuch  children,  the  truftees, 
and  their  heirs  fliall  ftand  feifed  of  the  fame,  in  truft  for  Richard 
and  Mary^  and  the  furvivor,  and  the  heirs,  executors,  ?idmini*; 
ftrators  and  afligns  of  fuch  furvivor  for  ever. 

The  marriage  took  effecl  and  eleven  hundred  and  fifty' 
pounds  was  laid  out  foon  after  in  the  purchafe  of  lands  in  the 
illand  of  Thorney-  in  Suffex^  and  fettled  to  the  ufes  in  the  articles. 
([  681  ]  Richard  by  his  will  direfts  his  executors  to  purchafe  lands 
of  the  full  value  he  was  obliged  to  purchafe  on  his  marriage,  and 
fettle  the  fame  on  fuch  perfons,  and  for  fuch  ufes  as  he  ought 
to  have  done,  it  being  his  intent  that  the  marriage- agreement 
fhould  be  performed. 

Richard  died  the  14th  oi  Augtijl.  I70I,  and  a  farther  pur- 
chafe was  made  of  a  farm  called  Raymonds  in  SiiJJex,  in  truffc 
for  the  ufes  in  the  marriage-articles  ;  Mary  the  wife  of  Rich 
ardi  on  the  death  of  her  hufl^and,  entered  upon  both  the  eftates, 
and  enjoyed  them  till  her  death,  which  happened  the  i8th  of 
November^  1 742:  EUzabeihy  the  only  furviving  daughter  by 
Richard  J  died  unmarried,  and  inteftate,  the  7  th  of  December^ 
1 744,  and  the  plaintiff  her  After,  of  the  half  blood,  and  next 
©f  kin^  hath  taken  out  admiiniftration,  and  thereby  become 
intitled  to  the  inteftate's  perfonal  eftate  ;  and  infifts,  that  the 
trufl:  eftates  by  virtue  of  the  marriage-articles  ought  to  be 
confidered  in  a  court  of  equity,  as  perfonal  eftate  of  Elizabeth, 
flie  having  attained  21  years  in  the  life- time  of  her  mother,' 
and  that  the  eftates  were  never  conveyed  to  Elizabeth^  nor  didj 
fhe  ever  apply  to  the  truftees  for  any  conveyance,  nor  did  flie  do 
any  a6l  whereby  flie  confidered  the  eftate  as  real,  and  therefore 
the  plaintiff  has  brought  her  bill,  that  the  truft  eftates  may  be 
fold,  and  th^  money  be  paid  to  her,  and  hkewife  the  rents  in 
arrear  fince  Elizabeth's  death. 

The  defendant    Richard  Bramble  infifts,   that  as  the  truftv 
eftates  were  not  fold  by  the  truftees,  and  turned  into  m^oney  \n 
tlie  life  of  Elizabeihj  and  as  Elizabeth  did  receive  the  rents  c£ 
the  eftates  from  the  death  of  her  mother  to  her  own  death,  the: 
fame  ought  to  be  confidered  as  real,  and  not  as  perfonal  eftate 
and  therefore,  on  the  death  of  Elizabeth,  infifts,  the  eftates  de 
fcendcd'to  him  as  her  heir,  on  the  part  of  the  father,  the  defen^ 
dant's  grandfather,  being  the  only  brother  of  Richard^  the  father 
of  Elizabeth. 

It  was  proved  in  .  the  caufc,  that  Elizabeth,  in  1728,  let 
Raymonds  farm  to  one  Lindcp,  upon  leafe  for  the  term  of  1 1 

years. 


In  the  Time  of  Lord  Chancellor  Hardwicke.  6Zi 

yc<ars,  and  that  he  agreed  to  pay  the  yearly  rent  of  50 /.  to 

Eli7.aheth,  her  heirs  and  affigns,  for  this  farm,  and  he  did,  from      *  ^ 

time  to  time,  pay  Elizabeth  accordingly,  as  the  fame  became  due; 

and  before  the  expiration  of  the  iirft  term,  on  the  8th  Decembery 

1739,  Lindop  took  a  farther  leafe  of  the  farm  for  21  years,  at 

the  fame  rent,  and  witLi  the  ufual  coven anrs  both  on  the  part  of 

the  lellbr  and  the  ieffee,  and  paid  EllzaheLh  the  rent  fo  long  as  Ihc 

lived. 

Mr.  Solicitor  General  for  tlie  plain tifF. 

The  queftion  is,  Whether  this  is  to  be  confidered  as  land  or    [-  ] 
money  ;  if  the  latter,  then  it  goes  to  the  plaintiff,  the  rilLer  of 
the  half  blood  to  Elizabeth  Bramble. 

Independent  of  any  eledion  Elizabeth  rnay  have  made,  clearly 
it  is  money  j  and  if  land  is  directed  by  marriage-articles  to  be 
turned  into  money,  in  this  court  it  is  to  be  confidered  as  perfonai 
ellate. 

In  the  cafe  of  Guidot  verfus  Gui(Iot(i),  after  Trinity  term,  1745, 
a  fum  of  money,  by  articles  previous  to  the  marriage,  was 
agreed  to  be  laid  out  in  the  purchafe  of  lands  in  Great  Britain^ 
or  in  fome  church,  college,  or  other  renewable  leafe,  and  to  be 
fettled  to  particular  ufes,  the  laft  hmitation  to  the  hufband  and 
his  heirs. 

The  money  was  not  invcfted  in  the  purchafe  of  any  free- 
hold, or  leafehold  lands,  but  remained  in  money  to  the  death 
of  the  hufband,  and  an  he  had  made  po  elecliony  Lord  Chancellor 
held,  that  at  the  time  of  his  death  it  flood  in  equity  as  it  did 
in  the  articles,  either  to  be  laid  out  in  freehold  or  leafehold,  and 
therefore  this  court  will  call  it  one  or  the  other^  according  to 
the  rule  in  equity,  that  what  is  agreed  to  be  done  mull  be 
confidered  as  done,  and  declared  that  the  money  ought  to  be 
laid  out  in  the  purchafe  of  lands  of  inheritance,  or  in  church, 

In  the  prefent  cafe,  Elizabeth  made  no  eleSiion^  and  therefore 
at  her  death  it  ftood  in  equity  as  it  did  in  the  articles,  and  as  it 
was  there  dire6led  to  be  turned  into  perfonai  eftate,  mull  be 
confidered  as  fuch. 

He  then  cited  the  cafe  of  Lingen  verfus  Sowray,  i  P.  TF'-ms, 
172.  where,  by  articles  before  marriage,  the  hufband  agreed 
to  add  700/.  to  the  wife's  portion  of  700/.  and  the  fecurities 
for  this  money  were  agreed  to  be  invefled  in  land,  and  the  laft 
remainder  was  to  the  hufband  and  his  heirs  ;  250  /.  of  the  money 
was  called  in  by  the  hufband,  and  afterwards  placed  out  by  him 
on  a  different  truft,  and  d;^-elared  to  be  to  him,  his  executors  and 
adminiftrators ;  this  Lord  Harcourt  held  to  be  an  alteration  of 
the  nature  of  it,  and  that  it  fliall  be  taken  to  be  perfonai  eftate,  1 
fince  the  hulband's  declaring  the  truft  to  his  executors,  feems 
tantamount  with  his  having  declared  that  it  fhould  not  go  to  his 
heir. 

Here,  by  the  dirc£lion  of  the  hufoand  Richard  Bramhle^  af- 
ter his  and  his  wife's  death,  the  trullees  are  to  turn  it  into 
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C^ABTREE  V.  money  to  be  divided  among  the  children  of  the  marriage,  and 
Bramble.    |-v,crefcre  what  is  agreed  to  be  done,  mud  be  confidered  as  - 
done. 

C  ^^3  ]         '^'^  fecond  queftion  is,  '  El'izahethy  the.  only  fur- 

viving  child  of  the  marriage^  did  any  a6l  to  declare  her  election  it 
ihouid  continue  land.  -  ■ 

It  has  been  infifted  by  the  defendant  in  the  anfwer,  that  (he 
has  done  it  by  letting  Raymonds  farm  upon  two  different  leaf- 
es,  one  for  and  the  other  for  21  years,  and  thereby  re- 
ferved  a  rack-rent  of  50  /.  a  year  to  herftlf,  her  heirs  and 
pJJ^.gns. 

There  is  no  colour  to  fay  ihe  has  made  an  ekct'on  by  this 
meanSj  and  very  extraordinary  {he  fnould  m.ake  a  leafe  whilil 
the  mother  was  living,  who  does  not  appear  to  have  joined ; 
but  foppofing  it  to  be  a  leafe  made  after  the  mother's  death, 
here  is  no  fine  taken,  the  value  in  no  refpe£l  leflened,  nor 
does  the  refervation  to  her  heirs  and  affigns  at  all  hinder  the 
fale ;  for  if  fhe  had  fold  it,  the  purchafer  is  her  afhgnee,  and 
takes  as  fuch,  and  therefore  as  fhe  has  done  nothing  one  way 
or  tiie  other,  and  left  it  without  any  a6l  to  declare  her  elec- 
.  tion,  it  will  not  alter  the  nature  of  it,  but  continues  mo- 
ney according  to  the  authorities  cited  and  mull  go  to  the 
plaintiff. 

Mr.  Wilhraham  of  the  fame  fide. 

The  hufband  who  had  an  abfolute  power  over  the  2000  /. 
•  orders  it  to  be  invefted  in  lands  to  the  ufe  of  him.felf  for  life, 
and  to  the  wife  for  life,  and  then  dire6lsj  on  the  death  of  the 
furvivor  of  hufband  and  wife,  that  it  fliouid  be  (notwithftanding 
,  the  eft  ate  in  lands  for  their  lives)  turned  into  money  to  be  divided 
among  the  children. 

If  the  articles  are  to  be  cariied  into  execution,  according  to  the 
letter  of  them,  then  clearly  the  land  ought  to  be  fold,  for  where- 
ever  it  is  agreed  to  be  fold,  or  direded  to  be  fold,  this  court  will 
look  upon  it  as  money.  ' 

The  father  and  mother  might  apprehend  it  would  be  incon- 
venient to  let  children  be  tenants  in  common  of  land,  and  as 
here  was  a  child  of  a  former  venter,  it  might  be  done  with  a 
view  of  giving  her  a  chance  of  coming  in  for  a  fliare. 

in  Doughty  Mtx{^^s  Btdl,  2  P,Wms.  321.   "The  plaintiff's 
father  devifed  lands  to  truftees  in  fee,  in  truft  to  apply  the 
profits,  till  fale,  for  the  benefit  of  all  his  four  children,  and 
the  furvivors  and  furvivor  of  them  equally  ;  and  on  further 
"  trufl,  that  as  foon  as  the  truftees  fhall   fee   neceflary  for 
*'  the  benefit  of  the  children,  they  fliould  fell  the  premiffes, 
"  and  apply   the    money   for  the  benefit  of   the  four  chii- 
dren  equally,  to  be  paid  at   21,  or  marriage.    A.  the  el- 
deft  of  the  four  children   attained   21,   and  married,  and 
[  684  J    t<  j^iej  vi^ithout  iflue,  intcftafce,  leaving  a  wife :  the  court  de- 
creed,    the  lands  being  in  all   events   devifed  to  be  fold, 
"  though  the  time  for  fale  was  left  to  the  executors,  was  per- 
fonal  eftate,  and  yf.'s  widow  muft;  have  a  moiety  of  J's 
"  fliarc.'* 

So 
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So  that  it  was  determined  to  be  perfonal  edate,  becaufe  it  was  Crabtree  v. 
fo  declared  by  the  perfon  who  had  the  original  power.  Bk amble. 

^  The  queition  is,  Whether  any  thing  has  been  done  by  Eli- 
zabeth Bramble^  either  in  the  life-time  of  the  mother,  or  in  her 
own,  to  (hew  her  eledion  that  it  fhould  be  real  eft  ate  ? 

The  granting  the  leafes  in  the  mother's  life-time  fliews  no 
more  than  (he  intended  to  make  the  bed  of  the  land;  fiie  en- 
joyed the  lands  for  two  years  after  her  mother's  death,  and  if 
Oie  had  intended  to  fell  them,  could  not  have  done  more  for 
the  advantage  of  felling  them,  than  letting  them  out  on  a  rack- 
rent,  and  therefore  this  fatl  is  of  no  avail  to  fhew  her  in- 
tention to  make  it  real  eftate,  and  if  fo,  then  the  articles 
ought  to  be  fpecifically  perfo^rmed  ;  and  the  court  will  not  be 
averfe  that  it  fhould  fall  into  the  hands  of  the  plaintifi-,  a  filler 
of  the  half-blood,  rather  than  to  the  defendant,  a  remote  relation, 
who  happens  to  be  heir  at  law. 

My,  Attorney  General  counfel  for  the  defendant. 

Elizabeth,  in  1728,  made  a  leafe  for  11  years,  and  in  1739, 
for  2  I  year's,  of  this  farm,  and  referved  a  rent  of  50/.  a  year, 
payable  to  her,  her  heirs  and  affigns,  a  covenant  on  the  part  of 
tenant  to  pay  it  to  her,  her  heirs  and  affigns,  a  provifo  if  the 
rent  fliould  be  in  arrear,  that  flie  might  re-enter,  and  hold  to 
her,  her  heirs  and  affigns,  and  covenants  likewife,  on  the  part  of 
herfelf,  her  heirs  and  affigns,  to  perform  the  feveral  intents  and 
purpofes  of  the  leafc. 

The  general  quellion  is.  Whether  this  is,  or  is  not,  to  be  con- 
fidered  as  perfonal  eftate  ? 

There  is  no  difpute  but  Elizabeth  had  the  equitable  abfolute 
property,  but  fays,  the  plaintiff,  though  llie  enjoyed  it  as  a  real 
eftate,  yet  as  there  is  nothing  done  to  Ihew  her  intention  or  in- 
clination, it  ffiould  be  confidered  as  real  eftate,  it  ought  to  go 
according  to  the  dire£lion  of  the  articles. 

It  is  not  natural  to  fuppofe  the  parties  to  the  articles  iliould  . 
mean  to  convert  it  into  perfonal  eftate,  where  it  was  not  at  all 
neceffary,  or  of  any  advantage  to  the  child,  it  ftiould  be  con- 
verted into  money. 

The  moft  material  queftion  is,  whether  it  does  not  appear  on     |^  ^5-  j 
all  the  circuftances  of  the  cafe,  it  was  her  intention  to  confider 
this  as  her  real  eftate,  and  if  fo,  the  court  will  not  alter  that 
merely  becaufe  the  original  truft  was  to  turn  it  into  money,  and 
merely  too  to  make  it  from  the  heir  at  law  ? 

A6ts,  as  well  as  words,  will  declare  the  intention,  her  giving 
receipts  for  rents,  as  the  rents  of  real  eftate,  and  as  Ihe  has 
thought  proper  to  receive  it  from  a  tenant  of  real  eftate,  ftie  does 
not  confequently  receive  it  as  money,  but  confiders  it  as  her 
real  eftate. 

The  plaintiff  claims  it  merely  as  her  perfonal  reprefentative, 
and  not  under  the  articles. 

It  is  obje£led,  ftie  has  not  applied  to  the  truftees  for  poffeffion 
of  the  lands. 

But 


^§5  CASES  Argueti  and  Determined 

Crabtree  v.       But  what  file  has  done  is  ftronger,  for  flie  has  in  oppofition  to 
Brambx.1.    them  taken  the  polTefiion. 

Mr.  Noel  of  the  fame  fide. 

This  court  does  not  confider  abfolutely  money  to  be  laid  out  in 
land,  as  land,  or  land  to  be  turned  into  money,  as  money,  un- 
kfs  it  is  confiftent  with  the  purpofes  for  which  the  land  was  in- 
tended to  be  fold  •,  or,  on  the  other  hand,  for  which  the  money 
is  to  be  invefted  in  land. 

As  to  the  articles  themfelves,  dire£l.ed  firll  to  be  laid  out  in  land, 
but  for  the  eafe  of  their  children,  the  contra£ling  parties  had  it 
in  view  to  turn  it  into  money. 

Provided  no  fale  he  made  till  one  of  the  Jhares  JJjall  become  payable. 

Therefore,  if  that  cafe  did  not  happen,  of  its  being  neceflary 
to  turn  the  eftate  into  money,  in  order  to  pay  a  fiiare  that  was 
become  due,  then  they  did  not  intend  it  Ihould  be  confidered  as 
perfonal  eftate. 

In  the  cafe  oiChaloner  verfus  Butcher^  March  8,  1736,  at  the 
Rolh^i  the  difpute  was  between  a  reprefentative  of  perfonal 
eftate,  and  an  heir  at  law  :  money  there  on  mortgage  agreed 
to  be  laid  out  in  land  to  thehufband  for  life,  to  the  wife  for  life, 
and  if  no  ifllie,  the  abfolute  difpofal  in  him  he,  after  the 
wife's  death  without  ilTue,  declared  it  JJjould  not  he  laid  out  in  land ; 
the  court  held,  if  the  queftion  concerned  the  right  of  a  third 
perfon,  the  declarations  of  the  hufband  fhould  not  be  read;  but 
as  it  was  between  his  perfonal  and  real  reprefentative,  they 
fhould  be  read,  and  determined  it  upon  the  declaration  only  ; 
[  686  ]  there  is  no  pretence  in  the  prefent  cafe  that  Elizabeth  ever  made 
any  declaration  it  fliould  be  turned  into  money  j  and  in  the  cafe 
of  Edwards  and  the  Countefs  of  Warwick y  2  Wms,  171.  Lord 
Macclesfield  faid,  in  all  cafes  where  it  is  a  meafuring  caft  be-  . 
twixt  an  executor  and  an  heir,  the  latter  fliall  in  equity  have  the 
preference. 

The  enjoyment  of  Elizabeth^  who  had  a  power  over  it  in  that 
fpecie,  confidering  it  as  land,"  is  in  itfelf  an  evidence  of  her  in-  ^ 
tention,  that  it  fiiould  not  be  turned  into  money, 

It  would  be  very  extraordinary  to  fay,  that  the  heir  fhould  be 
the  obje6l  in  refpe6l  to  binding  him  by  the  covenants  in  the  leafes 
to  make  good  the  purpofes  and  intents  thereof,  and  yet  he  fliould 
not  be  the  objccl  as  fo  any  benefit  under  ihem,  but  iliould  go  to  | 
her  perfonal  reprefentative. 

All  the  circumftances  put  together  are  ftrong  to  fliew  the  party, 
who  had  a  power,  meant  it  fiiould  continue  as  land. 

And  though  the  defendant  has  been  called  a  diftant  relation, 
he  cani'iot  be  confidered  in  that  light,  when  he  is  dire£lly  in  the 
male  line  of  Richard  the  party  to  ihe  articles,  as  he  is  a  grandfon 
of  his  brother. 

Lord  Chancellor,  ' 

This  is  a  queftion  between  a  perfonal  reprefentative  and  an  J 
heir  at  lav/,  concerning  a  property  which  at  prefent  is  cxifting  as 
real  cflate.  . 
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It  has  been  contended  on  the  fide  of  the  plaintiff,  that  this  CaASTREET. 
Mt>hich  is  now  real  eRate,  and  ftanding  in  truilees'  names,  is  to         ^  • 
ch.rnge  its  nature,  and  to  be  confidered  as  perfonal  eftate. 

The  general  queftion  is,  whether  it  is  to  be  confidered  as 
land  or  money  ?  and  this  will  depend  on  two  queftions ;  F'lrjly 
"Whether  on  the  nature  of  the  truft  in  the  articles  independant 
of  any  eleclion  hy  Elizabeth,  it  ought  to  be  confidered  as  land  or 
money  ?  Secondly^  Whether  Elizabeth  has  fliewn  any  intention  it 
fhould  be  kept  as  real  eftate  ? 

To  be  fure,  it  cannot  be  faid  to  be  a  clear  cafe,  but  on  the 
face  of  the  articles  one  of  the  weakeft  in  which  a  perfonal  repre- 
fentative  could  come  into  this  court,  to  turn  it  into  money. 
The  truft  under  the  articles  is,  "  that  the  eftate,  fo  to  be 
purchafed  after  the  deaths  of  Richard  and  Mary,  be  fold, 
*'  and  the  monies  arifing  by  fuch  fale  divided  among  all  the 

children  of  the  marriage,  fhare  and  fhare  alike,  to  the  fons    [  ^87  3 
at  twenty-one,  and  to  the  daughters  at  twenty-one  or  mar- 
xiTigQy  provided  no  fale  be  made  till  one  0/ the  JIj  ares  become 
"  payable" 

It  is  truly  obferved,  that  the  contracting  parties  fuppofed  there 
might  be  more  children  than  one  of  this  marriage,  and  confe- 
quently  more  convenient,  if  feveral,  to  take  their  portions  as 
money,  for  the  provifion  being  fmall,  it  might  be  wanted  to  fet 
them  up  in  trade,  ^c. 

Nothing  is  faid  of  a  fole  child,  but  only  that  it  fhould  be  di- 
vided among  the  ehildren,  and  by  turning  it  into  money  might 
be  done  with  more  eafe  ;  but  to  have  dire6led  a  compuUory  fale 
upon  one  child,  would  have  been  a  pretty  frivolous  dire6lion  of 
a  parent. 

The  provifo  is  not,  till  the  money  arifing  by  falc  fhould  become 
payable,  but  untill  one  of  the  JIj  ares  become  payable-,  which  is  ftill 
proceeding  as  if  the  whole  was  not  to  go  to  one.  « 

And  the  very  laft  claufe  is,  if  all  the  children  Jljould  die  before 
any  portions  fhall  become  payable, then  the  eftate  fiiall  not  be  fold  9 

but  after  the  deceafe  of  fuch  children  the  truflees  and  their  heirs 
"  fliall  ft  and  feifed  of  the  fame  in  truil  for  Richard  and  Mary, 

and  the  furvivor,  and  the  heirs,  executors,  adminiftrators  and 
*Vaffigns  of  fuch  furvivor  for  ever." 

So  that  taking  the  conftru6lion  of  the  declaration  of  truft  to- 
gether, the  con  trading  parties  feem  to  have  had  in  view  the  cafe 
of  feveral  children  ;  but  the  obfervations  I  have  made  are  not  de- 
cifive,  becaufe  they  do  not  abfolutely  detetermine  there  fliould 
be  no  fale  if  one  child,  though  they  have  weight  fo  far  that  the 
cafe  in  which  they  direCled  a  fale  has  not  happened. 

The  fecond  queftion  is,  as  to  the  elecSlion  of  Elizabeth  the 
daughter,  vv^hether  there  be  any  evidence  in  the  cafe  of  her 
eled:ing  to  keep  this  as  land  ? 

It  muft  be  allowed  equity  follows  the  contracts  of  parties,  in 
order  to  prcferve  their  intent,  by  carrying  it  into  execution,  and 
depends  on  this  principle,  thac  what  has  been  agreed  to  be  done 
for  valuable  confi deration  is  confidered  as  done,  and  holds  in 
every  cafe  except  in  dower  :  and  therefore  where  money  is  to 

be 
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^eIaIibT^-^'       ^^^^  land,  there  the  court  will  make  it  have  the  pro^ 

perty  of  land  ;  ihe  fame  rule  of  lands  to  be  converted  into  mo- 
ney. 

No  eie^rlon  could  determine  the  queftion  as  to  thofe  claim- 
ing under  the  truft,  but  as  to  thofe  only  who  claim  as  volun- 
teers. 

f  688  ]  The  father  i<!zV/Wfli  ^r^^/ay/t?  died  in  1 701,  the  mother  in  1742^ 
and  being  reduced  to  one  child,  mufh  depend  eniirely  on  her 
a6ls ;  fhe  did  not  die  till  1744,  and  therefore  capable  of  judging, 
as  flie  was  turned  of  40. 

She  on  the  mother's  death  entered  on  the  land,  and  from  that 
time  continued  in  poffeffion  for  two  yearsj  received  ihe  rents, 
made  no  application  to  truftees  to  fell,  nor  brou,c;ht  a  bill 
againit  them  to  fell,  though  'fhe  had  a  right  to  apply  10  them  to 
fell,  and,  as  ce/li-y  que  trtijly  might  have  contracicd  for  filling, 
and  bound  the  truftees. 

But  there  is  fllll  fomething  more  in  the  cafe  ;  (lie  made  a  lea(e 
in  1729,  of  the  lands,  referving  a  rent  to  her  and  her  heirs,  and 
likewife  in  1739,  with  the  fame  refervatioa. 

This  hath  been  infilled  to  be  a  further  ?.6t  to  fliew  flie  ap- 
proved of  its  continuing  as  land. 

It  was  obje6!ed,  the  leafes  were  made  in  the  life- time  of  the 
mother,  who  had  her  life  in  the  eitate ,  hut  the  queftion  is 
not,  whether  (lie  had  a  riglit  to  leafe  it  out,  but  whether  this 
does  not  amount  to  an  approbation  of  its  continuing  as  real 
eftate. 

El'ix^cthyn'i  Cie  \i2i<\  flie  any  right  to  make  an  ele£lion  at  twenty-one  after  the 
cl?^  or  chl^mar-  death  of  the  father,  as  fiie  was  the  only  child  of  the  marriage  ? 
slag^s, hid  aright  I  am  of  Opinion  that  ihc  had  a  right  to  eiecl  even  duvii  g  the 
even  in  her  mo-  jnother's  life,  and  that  file  miglit  have  come  into  this  cciii  t  to 
tocom- Kitothis  compcl  the  truftees  to  ftll  this  reverfion  for  her  benefit,  even  in 
toart,  to comp-l  the  mothcr's  llie-time  J  and  though  die  had  this  right,  yet  io- 

thc-  trultccs  to 


flead  of  doing  this  fhe  makes  leafes  of  the  lands,  referving  rent 
to  her,  her  heirs  ajid  ajjlgiis. 
lor  iij.  b.aca:.        Can  tlicre  be  a  ftronger  evidence  to  fhew  her  intention  to  con- 
tinue it  as  real  ellate,  than  that  (lie  had  bound  her  heirs  to  make 
ood  this  leafe  ?  . 

It  lias  been  laid,  the  trufcees  in  point  of  law  had  a  right  to 
receive  the  rents,  aiid  to  t-e  fuvc  they  had  ;  and  yet  fiie  enters 
againit  their  poffeiTion,  and  grants  leafes  of  th.e  lands ;  and  i$ 
was  a  very  material  obfervation  of  the  defendant's  counfel  with 
-  regard  to  the  heir's  being  liable  to  an  a£licn  on  the  part  of  the 
Icfiee. 

The  cafe  of  L'uigen  verfus  Sowray  {i)'^  one  part  of  it  is  rather 
for  the  defendant,  for  *'  the  articles  (laid  Lord  Hnrccurt)  have  in 
*^  equity  changed  the  nature  of  the  money,  antl  turned  it  as  it 
**  were  into  land  •,  and  therefore,  as  to  fo  much  of  the  1400/. 
*'  as  is  fubfifling  upon  the  fecurltit^s  on  which  it  was  originally 
"  placed,  or  on  any  other  fccuritit  s  where  no  v.l'iv  irnjls  have  been 
declared^  it  ought  to  be  confidered  as  veal  eftaie. 
Throurrrritiipr      Tliis  court.  It  (-uc  mjay  ufe  the  expre Ihuri  iir  a  court  of  Juf- 
\"y^-^^  f.vA^t^^'Ji  |_ioe.  rather  hans  to  an  heir  at  lav-. 

h\  r.  Jr.  s  z  5.  c. 

■  But 


m  the  Time  of  Lord  Chancellor  Hardwicke, 


But  what  life  does  Lord  Harcourt  make  of  the  words  Execu-  Crabthee 
tors  and  Adminiflratorsxw  that  cafe?  why,  fays  he,  "  as  to  the 
*^  250/.  of  the  1400/.  which  was  called  in  by  the  hufband,  and 

aftv'irwards  placed  out  on  fecurities  on  a  different  trull,  that 
"  (hall  be  taken  to  be  perfonal  eftate  ;  for  placing  it  out  thus, 

1  take  to  be  an  alteration  of  the  nature  of  it,  fince  the 
*^  hulband's  declaring  the  truft  to  his  executors,  and  adminijlvators 

feems  tantamount  with  his  having  declared  it  that  ihould  not 

go  to  his  heir." 

See  how  far  that  goes  in  the  prefent  cafe,  the  hufband  there 
could  not  do  otht-rwife  than  declare  the  truft  to  his  executors 
and  adminiftrators,  and  yet  the  court  held,  that  it  fhould  not  go 
to  his  heir. 

Here  Elizabeth  referved  to  her,  her  heirs  and  affigns,  and  faid  LordMacclef- 
by  the  plaintiff's  counfel  flie  could  not  do  otherwife ;  and  very  f^e^^r^Wf the* 
true  fhe  could  not  ;  and  yet,  though  (he  could  not  referve  other-  court  to  give  the 
v/ife,  there  is,  equal  reafon  in  the  prefent  cafe  to  hold  it  as  her  turn  of  the  fcale 
intent  it  Ihould  go  to  her  heir,  as  in  Lingen  verfus  <Sowr/?j',  to  tlie  {"eir?""*^*^  ^ 
executors  ;  and  this  will  be  fufficient  to  determine  the  queftion 
as  between  the  reprefentative  of  the  perfonal  eftate  and  the  heir, 
and  it  was  truly  faid  by  Lord  Macclesfield,  it  has  been  the 
rule  of  the  court  to  give  the  turn  of  the  fcaie  in  favour  of  the 
heir. 

And  therefore  as  I  find  it  land,  and  the  abfolute  proprietor 
took  it  as  land,  and  did  acls  to  fliew  flie  intended  it  fhouid  be 
confidired  as  real  eftate,  I  ihall  confider  it  as  fuch ;  and  there- 
fore the  bill  muft  be  difmiffed,  but  without  cofts. 


Coole^tx{.Kk%  Gwjn  and  Wight  and  others,  the  Second  Seed,  Michael^  Cafe  259* 
mas  Term  1 748. 

TT^  H  E  bill  was  brought  againft  the  defendant  Givyn  for  a  'r-^e  court  will 
^    foreclofure,  and  agalnft  the  defendant  JFight  for  a  dif-  not  determine 
coverv  of  his  incumbrance  on  the  mort^^ioed  premifles,  and  for 

IV  r  •  r    1         n         •  n-     •  -    i  r      ^         miry  way  upo!> 

delivery  of  a  moiety  of  the  eftate  in  pofleihon  ot  the  defendant  motion  that  h^iyz 
JPljrht  to  the  plaintiff.  .  ' 

Mr.  if^ight  by  his  anfwer  infifted  on  a  prior  incumbrance  up-  tiu^ftar^The  * 
on  Giyy^j's  eftate,  and  claimed  to  be  tenant  by  the  curtefy  of  the  maftcr  has  mai? 
whole  eftate  ;  and  that  his  fon  had  the  fee  under  an  old  fettle-  ^'i'^rt, 
ment. 

At  the  hearing  of  the  caufc,  Lord  Chancellor  decreed  that 
Gwyn  lliould  redeem  or  ftand  foreclofed,  and  that  the  confider- 
ation  of  the  matters  in  queftion,  between  the  plaintiff  and  the 
defendant  Wight  fhould  be  referved  till  after  the  mafter  made    r  j 
his  report  in  relation  to  Gwyri. 

The  Mafter  reported  the  defendant  Gwyn  had  not  redecm.ed 
the  plaintilf  by  the  time  iimiced,  and  that  report  was  con- 
firmed. 

The  plaintiff,  inftead  of  fetting  down  the  caufe  upon  the  equi- 
ty referved  between    him  and  the  defendant  IVi^ht,  applies 

now 


<5pa 


CA  S  E  S  Argued  and  Determined 


COOKEV.GWYN. 


A  receiver  may 

be  granted  on 
xnotion,notwith- 
ftanding  the  re- 
fervation  of  all 
matters  under 
the  decree,  for 
this  is  a  mere 
provifional  order* 


now  by  motion  for  the  delivery  of  the  poffeffion  of  the  moiety 
in  mortgage  in  him. 
Lord  Chancellor, 

The  court,  where  they  have  at  the  hearing  of  a  caufe  referv- 
ed  any  of  the  matters  in  queflion  between  the  parties,  till  after 
the  mafter  has  made  his  report,  will  not  determine  thofe  matters 
in  a  fummary  way  'upon  motion,  but  the  plaintiff  fhould 
have  fet  it  down  in  the  ordinary  courfe  upon  the  equity  re- 
fer ved. 

If  the  plaintiff  had  indeed  moved  for  a  receiver,  and  had  laid 
a  proper  cafe  before  the  court  for  that  purpofe,  I  would  have 
granted  the  motion  notwithftanding  the  refervation  under  the 
decree;  becaufe  this  would  have  been  a  mere  provifional  or- 
der, and  would  not  have  affe6ted  the  queflion  between  the 
parties. 


Cafe  25o. 


Anonymous.    Michaelmas  Term,  Nov,  lo,  1 748. 


might 

Tork 


be 


The  defendant 

being  a  prifoner       /T^'  V/'iibraham  moved  that  a  bill  of  revivor 
in  nr^  gaol,  and  1 V  i    taken  pro  coiifelTo  againfl  a  defendant,  a  prifoner  m 

the  demand  fo  ir         J  dJ      to  v,      ,  ,i '      ^  r  ^ 

trifling  it  would  g^ol  ^o^"  Want  01  an  appearance,  without  the  expence  oi  remov- 

i5ot  bear  the  ing  him  by  habeas  corpus  to  the  Fleet  and  bringing  him  into  court, 

expence  of  re-  demand  againil  him  by  the  bill  was  fo  trifling  that  it 

moving  him  by  ,  ,      ^  i        .11            r        •              r         v  7 

habeas  corfus  to   would  not  bear  the  charge  oi  the  journey  irom  Xork, 

the  Flut^  it  v/as 

moved,  to  fave  this  expence,  that  for  want  of  appearance  the  bill  migHt  be  taken  fra  conftjft  j  the  court 
refufed  to  doit  in  this  fummary  way. 


Lord  Chancellor  faid,  he  could  do  nothing  in  this  fummary 
way,  but  the  plaintiff  mufl  proceed  in  the  ufual  method  pointed 
out  by  the  5th  of  the  prefent  King,  c»  25.  the  a6l  for  making 
"  procefs  in  courts  of  equity  efFecl:ual  againfl  perfons  who  ab- 
"  fcond  and  cannot  be  ferved  therewith,  or  who  refufe  to  ap- 
pear  j"  and  though  for  fome  time  after  making  this  a6l  there 
was  a  doubt  whether  it  extended  to  bills  of  revivor,  where  de- 
fendants refufed  to  appear  to  fuch  bill,  yet  it  is  fettled  now 
that  it  does  j  and  therefore  you  mufl  upon  this  occafion  have 
does  and  there-  ^^^^ourfc  to  the  ordinary  remedy  (i),  and  his  Lordfhip  denied  the 

fore  the  plaintiff  mOtion, 
mufthavere- 

courfe  to  the  ordinary  remedy* 


After  the  a£l  for 
making  procefs 
»n  courts  of 
equity  eft'eftual 
agunft  perfons 
who  ab fcond, 
there  was  a 
doubt  whether 
It  extended  to 
bills  of  review, 
but  it  is  now 


(1)  Vide  Henderfon  V.  Mi^gs^  2  Brg.  Cha,  Rep.  I?-, 


//^A  :lcA:  //^ 
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BiJJjopYzrius  Church  and  others y  Dec.  8,  1748.  Cafe  261. 

A Motion  was  made  for  an  injunction  upon  the  following  ' 'oo* 
cafe  :  The  plaintiff  was  the  refiduary  legatee,  and  fur-  B.  a  refiduary 
viving  executrix  of  her  hufband,  to  whom  Church  and  one  legatee,  and  fur- 
Oiven  had  given  a  joint  bond  for  payment  of  a  fum  of  money  :  ofkTf  hu&and^*^ 
Church  one  of  the  obligors  died,  and  the  plaintiff  was  indebted  to  whom  C.  and 
upon  her  own  private  account  to   Owen  who  was  become  a  p-.^^^givena 

,  ^    ,  joint  bond,  C, 

bankrupt.  died,  and  the 

plaiatift"  was 

indebted  on  her  own  private  account  to  0.  who  is  a  bankrupt ;  the  bill  brought  againft  his  alfignecs  for 
an  injmi<Sion,  and  to  fet  off  what  was  become  d»e  to  her  as  executrix  againft  the  debt  from  herfelf  to 
the  bankrupt.  Injunftion  denied  :  for  as  fuch  a  fet  off  could  not  be  done  at  law,  there  is  no  inftance 
of  its  being  allowed  here  j  for  the  debts  are  due  in  different  rights,  and  a  Geo.  2,  does  not  compre- 
hend it. 

The  plaintiff's  bill  therefore  was  brought  againft  his  affig-  ei^*- o 

nees  for  an  injun£li©n,  and  to  fet  off  what  was  due  to  her  as 
executrix,  tffc.  againft  the  debt  due  from  herfelf  to  the  bankrupt. 

Lord  Chancellor  dcni'dd  the  injunction;  and  as  to  the  fet-off,  faid, 
that  it  was  admitted  this  could  not  be  done  at  law,  nor  did  he 
know  of  any  like  inftance  here  :  the  debts  are  due  in  different 
riglirs  :  thea6l  of  parliament  of  2  Geo,  2.  c,  11. fed,  13.  does  not 
comprehend  this  cafe  ;  nor  is  it  within  5  Geo,  2.  for  preventing 
the  committing  of  frauds  by  bankrupts,  for  here  was  no  mutual 
credit  between  the  parties,  and  this  matter  had  been  determined 
the  fecond  of  April  ex  parte  Hope, 

If  this  court  was  to  go  into  inquiries  of  this  fort,  an  account 
muft  be  taken  of  the  teftator*s  whole  eftate,  till  it  was  feen  if 
there  v/as  a  furplus  fo^  as  thereout  to  make  a  fet-off. 

Another  confequence  would  arife  ;  it  is  often  doubtful  whe- 
ther executors  can  take  a  refidue,  which  might  draw  on  infinite 
expence  if  it  fhould  be  allowed  of  in  the  like  inftances. 


Anonymous,    Hilary  Term^  J^'^*  24,  I74S»  Cafe  262* 

ABOUT   five  years   ago  a  bill  was  brought  by  feveral  A  defendant 
perfons  claiming  to'  be  heirs  at  law  to  the  Duke  of  Buck-  ^^^^^  rtVivc 
in'gham  \  the  defendants  like  wife  in  fifted  on  being  heirs  at  law,  f^j^nce,°rnVthat 
and  iffues  were  directed  to  try  it :  the  plaintiffs  were  not  found  is  after  a  decree 
to  be  heirs  at  law,  but  the  defendants  only,  who  have  fet  down  cau^e*^Tn"^rh!it'' 
the  caufe  upon  the  equity  referved,  cafe  he  is  confi- 

dered  as  an  adlor  J 

for  till  the  account  is  taken  It  is  not  known  on  which  fide  the  balance  lies. 

The  plaintiffs  now  move  to  adjourn  the  caufe  till  the  reprefen-      [  <5y2  ] 
tatives  of  fome  of  the  parties  are  brought  before  the  court. 

Lord  Chaticellor  faid,  a  defendant  cannot  revive  but  in  one 
inftance,  and  that  is  after  a  decree  to  account,  becaufe  in  that 

cafe 
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Anonymous,  ^.^fe  a  defendant  is  confidered  as  an  ■?.6\ot  (i)  for  until  the  nc" 
count  is  taken  it  is  not  known  on  which  fide  the  balance  lies  ^  bu^ 
even  in  a  bill  brought  for  an  account,  till  !he  caufe  is  heard,  if 
there  is  an  abatement,  the  defendants  cannot  revive  ;  and  there- 
fore it  is  the  plaintiffs  only,  who  ought  to  fee  there  are  proper 
parties  ;  and  if  they  have  in  this  cafe  negle6^:ed  to  do  it,  and 
fhould  be,defe£l:ive  in  this  particular  when  the  caufe  comes  on 
•  again,  I  fliall  not  let  it  {land  over  upon .  paying  only  the  cofts 
of  the  day,  which  is'  the  ufual  method,  but  fhall  difmifs  their 
bill  out  of  court  with  cofts  to  be  taxed. 

(i)  Vide  Ke-fitv.  Kent,  Free.  Cha^  197.     cafe^  1  P.  W.  263. 
Sto'wel  V.  Cole,  I  Eq.  Ab,  3.  /•/.  5.  Doners 


Cafe  263.  Siiles  vcxins-Cowpery  March  ij^S, 

Sir  j^.  c.  lets  a  T  N  1700  Sir  John  CowpcTy  the  father  of  the  defendant,  wlio 
building  leafe  of  intitled  to  an  undivided  rnoiety  of  houfes  wath  Mr.  Hen- 

eiI)\on(c\n^*  Portugal  Row,  Lincoln's  Inn  Fields^  and  by  a  private  a61:  o£ 

Lincoln's  Inn  parliament  empowered  to  make  partition,  and  to  let  out  his 
Fields  toW.vfho  moigty      ^  buildingr  leafe  for  fixty-one  years  made  a  leafe  of  part 

affigns  over  the     ,        •'^   .       _  o  _  /     ^^-^    ,         .  .         ,  , 

leafe  to  the  tncreoi  lor  hxty-one  years  to  Mr.  yy  ard,  reciting  therein  the 
plaintiff  for  the  power  given  to  him  in  the  a6l  of  parliament  of  leafing,  and  a  li- 
temiI"'^He°re'^- ^  berty  to  the  leiTee  to  quit  after  the  firil  tv^enty  ^years  on  giving 
builds  the  hcufe,  proper  notice. 

and  lays  out 

5000  /.  for  that  purpofe,  and  pays  the  referved  rent  of  40/.  to  Sir  J.  C.  till  he  died.  On  his  death 
the  defendant  became  intitled  as  fii-ft  remainder  man  in  tail:  for  fix  years  he  thought  proper  to  receive 
rent,  and  then  brings  an  ejeftment,  and  recovers  at  law, for  want  of  the  ufual  covenants  in  the  building 
leafe.  The  plaintiff  brought  his  bill  for  an  injundlion,  and  to  be  quieted  in  poffeffion.  A  nexo  hafs  di- 
rsEied  to  bt  executed  nvith  proper  co'vcnants,  and  the  plaintiff  to  hold  the  pran'^h  for  the  remair.der  of  the. 
iime^i),  j 

Mr.  Wardy  fome  time  before  17 16,  aiTigns  over  the  leafe  to 
Ha/kins  Stiles  iox  the  remainder  of  the  term,  who  in  the  year 
1 7 16  rebuilds  the  houfe,  and  lays  out  above  5^000/.  for  this  pur- 
pofe, and  confiiantly  pays  the  rent  referved  under  the  leafe  of 
40  L  per  ann,  to  Sir  John  Co^vper  till  1729,  when  the  lelTor  died, 
who  was  only  tenant'  for  life  •,  and  on  his  death  the  defendant, 
his  elded  fon,  became  intitled  to  it  as  the  firll  remainder- mail 
in  tail. 

From  the  year  1729  to  1735  the  defendant  thought  proper  to 
receive  the  rent  from  Mr.  Stiles,  and  during  that  time  the  tenant, 
at  his  own  expence,  built  new  oiTices. 

It  appeared  to  the  court,  upon  reading  the  leafe,  that  the  co- 
venants ufual  in  building  leafes  wqre  not  inferted  here  (2). 

(1)  Sed  Vide  Doe,  Lejjfee  of  Slmpfon  v.  to  the  ufual  conditions  required  by  leaf- 
Butcher,  Douglas.  50  2d.  Ed.  ing  powers,  and  efpecially  by  the  power 

(2)  Nor  was  the  leafe  made  purfuant    contained  in  the  ad  of  parliament- 

-x  The 
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The  defendant  after  this  acquiefcence,  and  receiving  the  rent,     Stiles  r. 
Urings  an  ejectment  againft  the  plaintiff  for  the  poiTeflion,  as  Cowp«». 
Jevifee  of  Mr.  Stiks,  and  recovers  at  law  for  want  of  the  afore- 
faid  covenants. 

The  plaintiiT  brings  his  bill  here  for  a-n  injun£lion  to  ftay  the 
defendant's  proceedings  at  law,  and  to  be  quieted  in  the  pof* 
feiTion  of  the  houfe,  under  the  leafe  and  affignment. 

Lord  Chancellor, 

Though  the  acceptance  of  rent  under  a  leafe  by  iflue  In  tail, 
will  bind  them,  where  they  claim  per  formam  doni  from  the 
lefTor,  yet  this  alone  will  not  bind  the  remainder-man  in  tail, 
who  claims  the  leafehold  eftate  by  parchafe,  but  is  a  circum- 
ftance  however  in  favor  of  the  leffee  ;  and  when  the  remainder- 
man lies  by,  and  fuiFers  the  leflee  or  affignee  to  rebuild,  and 
does  not  by  his  anfwer  deny  that  he  had  notice  of  it,  all  thefe 
circumftances  together  will  bind  him  from  controverting  the  leafe 
afterwards. 

But  the  defendant's  counfel  alledging,  if  the  houfe  ffiould  be 
burnt  down,  the  plaintiff,  by  the  leafe,  is  exprefsiy  exempted 
from  re-building,  and  might,  the  next  day  after  fuch  accident 
of  fire,  give  notice  to  quit ;  his  Lordfhip  diredled  a  new  leafe 
to  be  executed  with  the  proper  and  ufoal  covenants,  for  the  re- 
fidue  of  the  term. 

And  upon  executing  fuch  leafe,  his  Lordfhip  decreed  the 
plaintiff  to  hold  and  enjoy  the  premiffes  in  queftion  quietly  for 
the  refidue  of  the  term  in  the  leafe,  againft  the  defendant,  but 
no  cofts  to  be  paid  on  either  fide  ( i  )• 

(i)  Reg,  Lib.  B.  1748.  fol.  260. 


Hume  and  his  Wife  verfns  Edwards  and  his  Wifcy  May  24,  Q^{q^  • 

1749. 

THIS  caufe  came  before  the  court  on  petition,  and  a  quef-  A  devifee  of  an 
tion  arofe,  whether  upon  a  deficiency  of  a  teftator's  affets  charted  t'^^jhL 
to  pay  all  the  legacies,  a  devifee  of  an  annuity  for  Ufe,  charged  perfonai  e°ftate* 
on  the  leftator's  perfonal  eftate,  (hould  abate  in  proportion  with  where  there  is  a 
other  leo'atees,  or  whether  he  fhall  be  confidered  as  a  fpecific  ^l^^^^^^^l!^^^ 

1  t  r  1  1-11  t  -1  ,  ,       aflets,  lliall  abate 

legatee,  aau  conlequently  not  liable  to  abate  with  general  le-  in  pioponiau 

gatees.  w^-h  the  other 

Lcrd  Chancellor  faid,  he  believed  there  was  a  cafe  where  fuch  J^f.j^j^cn  i.h"^'^'"'' 
a  devifee  of  an  annuity  was  looked  upon  as  a  fpecific  one,  and  authoncy  of 
determined,  therefore,  he  IhoulH  not  abate,  but  direcSled  the  pe-         ^^^^'^^^  ^ 
tition  to  ft  and  over,  that  he  might  look  for  this  cafe.  hlxjlji^bjckyll. 

On  the  27th  of  May  1749  his  Lordfhip  faid,  the  cafe  of    |-  ^  -j 
Haliofif  executor  of  General  Pepper    verfus  IViedlicot  ( I },    was  ^ 
an  authority  in  point,  t'liat  an  annuitant  for  life  on  the  perfonal 
;jftate  muft  abate  in  proportion  v/ith  other  legatees,  and  is  not  to 
be  confidered  as  a  fpecific  legacy. 

(i)  S.  C.  cited  2  Vcf.^ij^ 
Vol,  TIL  S  s  General 
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HuMi  V.         General  Pepper  by  his  will  gives  A.  140  /.  out  of  Kis  perfonal 
Edwards^     eftate,  to  purchafe  her  an  annuity  of  20  /,  a  year  for  her  life,  if 
fhe  continued  in  his  fervlce,  and  if  that  fhould  not  be  fufficient, 
his  executor  had  directions  to  advance  her  a  further  fum  to  pur- 
chafe this  annuity. 

Upon  a  deficiency  of  alTets,  it  was  infilled  A.  fnotild  afcate 
in  proportion  with  the  other  legatees  *,  Sir  Jofeph  Jekyll  was  of 
that  opinion,  and  ordered  fiie  fhould  abate  upon  the  whole  fum 
of  1 40  /. 

His  Lordfhip,  on  the  authority  of  this  cafe,  ordered  the  an- 
nuitant here  fliould  abate  in  proportion  with  the  legatees  ( i ) . 

(1)   Re^,  Lih.   A.   1748.    fol.   39S,    Lenvinx.  Lcvjin^  2  t^ef. 


Cafe  265.  May  26,  1 749.    The  Firjl  Day  of  Trinity  Term* 


A  plaintiff,  fT  R.  Solicitor  Ge?ieral  moved  to  difcharge  an  order  obtamed 

j^ndiTofhai""'     iyX        ^^^^  plaintiff  from  the  Mafter  of  the  Rolls  upon  this 

been  dilfolved  Caic. 

upon  the  merits,  The  bill  was  brought  for  an  injnnClion,  and  on  the  defend- 
ftewingTaufe,  praying  a  dedimus,  to  take  his  anfwer  in  the  country,  it 

cannot  by  was  granted  of  courfe  :  on  the  coming  in  of  the  anfwer,  the  de- 
dmendmg  his      fend«ant  moved  to  diirolve  the  iniunclion,  unlefs  caufe,  and  the 

bill,  and  the  de-      ,  .     -  rr- n        •  r      ?     •    •       o-  ^•      ^  i 

fendant's  ob-  plauitirt  Ihewing  no'  cai\ie,  the  injunction  was  diiiolved. 
taining  a  t/fii-        The  plaintiiT  afterwards  amends  his  bill,  and  on  the  defead- 

an/vv^rto^t^^^^  aut's  praying  a  dediivus  to  take  his  anfv/er  to  the  amended  bill, 

move  for  an  in-  movcs  again  for  an  injuntlion  before  the  Mailer  of  the  Rolls  who 

junaion(^i),biit  ^r^^  opinion,  he  was  intitied  to  it,  and  made  an  orde-f  accoringly. 
comlngTnrhe^       '^^^^  motiou  was  now  to  difcharge  the  Madeif  of  the  Rolls^s 

may  move  for  Order  for  irregularity* 

an  injuaaion  on        J^^^^^  CHANCELLOR, 

She  merits  -  .   .       .  ,         .      i. /•  t  t  #-     ♦  i  • 

1  am  oi  opinion  it  ought  to  be  difcnarged  for  irregularity. 

"When  an  injunclion  has  been  dilTolved  upon  the  merits,  or 
for  want  of  the  plaintiff's  fhewirig  caufe  why  the  injun£lio« 
fliould  not  be  dilfolved  on  the  defendant's  order  ;///^,  he  caimot 
by  amending  liis  hill,  and  the  defendant''b  obtaining  a  deditnuj  to 
take  his  anfwer  to  the  amended  bill,  move  for„  an  injun£lion  \ 
t  (i9S  ^  for  if  he  could,  he  might  amend  his  bill  tctics  quot'ies,  and  by 
tliat  means  keep  up  the  injunction  again fl  the  defendant  i?i  itifi^ 
ihtum  J  but  if  on  coming  in  of  the  dcfend'.iiit's  anfwer  to  the 
amended  bill,  he  thinks  there  are  fufficient  grounds  arifing  out 
of  the  anfwer  to  fupport  an  injundlion,  he  may  move  for  it  upon 
the  merits. 

BtJt  an  injunclion  granted  on  a  dedinnis,  to  take  an  anfwer  to 
an  amended  bill,  is  contrary  to  the  rule  and  praftice  of  th^ 
court,  and  therefore  let  the  Mnller  of  the  Rs'lls's  order  be  dtf- 
charged. 

{()    'oTyaa-c^s  V,  LurdS/rJhrM,  2  r</.        ( z)  So  Edzvards  \\  Jenlins,   3  Bro^ 
A:nb.\o.\.o,<Z,  Chi  ,  Rep,  ifZ^. 
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C^;zverfus  Rea^I,  June  i,  1749.    Trwiiy  Term.  Cafe  255. 

THE  motion  in  tlils  caufe  was  for  an  injuncliion  on  an 
offer  to  pay  the  money  into  court,  for  wdiich  the  defend'  ^  debtor  to  a 
i      n-  1       •    u         t-^    V  bankrupt  eftate, 

ant  s  action  at  law  is  brought  (i),  paying  the  debt 

to  one  afliguee, 

13  not  a  difcharge,  he  fliould  have  taken  a  receipt  likewife  from  the  co-afiTrgnee.  Ocherwifs  a^  zo  an 
executor,  becaufe  they  have  each  s,  power  over  the  teftatoi's  whole  eftate,  and  coniidered  as  <i'jftin<6* 
perfons. 

Lord  ChaficdloVy  in  giving  his  reafons  for  continuing  the  in-  ^^•■V'  /c^  t-^ 
jun£lion,  faid,  he  never  knew  any  determination  that  a  debtor 
to  a  bankrupt's  eftate,  paying  the  debt  to  one  alBgnee,  and  tak-* 
ing  his  receipt  would  be  a  difcharge  ,  but  if  the  affignee  did  not 
bring  this  fum  to  account,  and  was  infolvent,  he  doubted  whe- 
ther the  debtor  to  the  bankrupt  eftate  would  not  be  liable  to 
pay  it  over  again  ;  for  though  payment  to  one  executor  ii? 
•good,  becaufe  they  have  each  a  pov/er  over  the  whole  eftate  of 
the  teftator,  and  confidered  as  diftinct  perfons,  yet  aftignees  of 
bankrupts  are  in  the  nature  of  truftees,  and  un^efs  the  debtor  ro 
bankrupt  eftate  had  taken  a  receipt  from  the  co-aflignee,  it  is 
not  an  abfolute  difcharge. 

(i)  The  plaintiffs  ftated,  that  they,  fendants    alleged,    that   th$  bankrupt 

as  debtors  to  a  bankrupt,  had  brought  only  afted  as  fa^or  or  agent  for  them^j 

their  bill  of  interpleader  againft  the  af-  and  therefore  likewife  infilled  upon  th© 

fignees  of  the  bankrupt,  and  the  other  debt.    After  the  defendants  had  put  in 

defendants,  who  were  his  creditors.  Two  their  anlwers,  the  latter  brought  their 

of  the  afTignees  claimed  the  debt,  as  aflions  at  law.  The  plaintifi's  now  made 

Handing  iri  the  place  of  the  bankrupt  ;  the  above  motion,  which  was  granted^ 

X\i^  other  affignee 'dsxd  the  reft  of  the  de-  Reg.  Lib.  A,  1748.  fol.  455. 


Hearle  verfus  Greenhank,  and  Andrew  a?id  others ^  yfffignces  cf  the    Cafe  257* 
EJlate  and  Effects  of  Winfmore^  a  Banhrupt^  verfus  Greenhanky 
Hearle  and  others.  May  30,  1749.  ^/J^J' t ^-      •  . 

THE  end  of  the  original  bill  was,  that  William  Worths  s.c.i 7 
will,  and  the  will  or  difpofition  made  by  Mary  Winfmore.^  Lord  Hard-wk.ke 
in  virtue  thereof,  maybe  confirmed  and  eftabllftied  by  the  decree  ^="'i>  ^here  wai_ 

-  1  .  \    1        ^        •      7  c-j  \v  I  f    1  no  precedent  ei«. 

ot  this  court,  and  that  Lrre'enl^Ank  ot\  may  ye  compelled  to  exe-  theriuacourt 
cute  the  trults  under  Mary's  will,  and  to  account  with  the  plain-  of  law  or  equity^ 
tiffs  for  the  real  and  perfonal  eftate  of  William  Worth  and  Mary  J,/,',)''^ 
Winfmore  dccttMcdi  and  that  if  the  defendant  Mary  Win/more,  power  over  real 
the  daughter  of  the  teftatrix  Alary,  makes  out  her  title  to  all  or  eftate  fxcc&tei 
any  part  of  her  late  mother's  freehold,  copyhold,  or  leafehold  good^^d^dV- 
eftates,  that  then  ihe  may  either  convey  her  right  therein  to  the  c].;red  as  he 
plaintiffs,  or  elfc,  that  fo  far  as  the'value  of  the  eftate  ftiall  fouid  find  none, 

*  ,      1      r  n        1         1        11-  1     r    •   r  rv-  would  makt 

ffxteiid,  the  f^nr;'  iluill  be  taken  by  her  ni  or  towards  iatistaCtion  none,  and  rhs? 

the  Jifpontion 

■■■  '.  f'i:tc-lr,  this  cui>  ba^  atteii.p^sd  tc  m^ke.  could  n;;c  rake  pla.^r. 
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3^ari,£  v.  of  the  eight  thoufand  pounds  devifed  to  her  by  the  will  of  her 
Grenbank.  mother,  and  that  the  plahitiffs  may  be  decreed  an  equivalent  for 
the  eight  thoufand  pounds,  to  the  value  of  " the  fettled  eftates. 

The  end  of  the  crofs  bill  was,  that  the  defendant  Greenhank 
miiy  account  with  the  plaintiffs  for  the  perfonal  eftate  of  Dorothy 
Price  and  William  Worth ^^-An^.  for  the  rents  and  profits  of  fuch 
part  of  their  freehold,  copyhold  and  leafchold  eftates,  as  (hall 
appear  to  belong  to  the  plaintiffs,  and  deliver  the  poffeflion  of 
the  faid  freeholds,  copyholds  and  kafeholds  to  the  plaintiffs,  and 
that  ail  other  neceffary  parties  may  join  in  conveying  <ind  furren- 
dering  the  fame  to  the  plaintiffs,  or  as  they  Iball  dire£t. 

Willicun  IVinfmore^  who  w^as  a  tradefman  in  Worcejler^  in 
March  1739  intermarried  with  Mary  Worthy  the  only  child  and 
heir  of  Doftor  William  Worthy  archdeacon  of  Worcejler^  who 
was  very  rich,  without  the  knowledge  or  confent  of  her  father, 
Mr.  Winfmore  being  at  that  time  upwards  of  fony  years  of  age, 
and  file  not  quite  fixteen. 

The  marriage  was  kept  fecret  for  many  months,  and  M'hen 
it  broke  out,  Do£lor  Worth  was  at  firft  greatly  enraged  at  it,  but 
Winfmore  pretending  that  if  the  Do(Stor  would  let  him  have  four- 
teen hundred  pounds,  part  of  three  thoufand  pounds,  his  wife's 
portion,  independent  of  her  father,  he  would  m^ke  a  fuitable 
fettlement ;  Do£l:or  Worth  did  accordingly  pay  the  fum  to  him, 
and,  in  appearance,  was  reconciled  to  him  ;  but  Do£i:or  W orth 
difcovering  foon  after  a  fraud  intended  on  him  by  Win/more^  and 
no  fettlement  made,  fli^wed  an  utter  averfion  to  him,  and  would 
never  be  reconciled  to  him  afterwards. 

Wiiifniore  being  in  infolvent  circumftances,  a  commiffion  of 
bankruptcy  iffued  againft  him,  the  3d  of  March  1740,  and 
jfohfifon  and  others  were  chofcn  affignees. 

On  the  2d  June  1741  his  wife  was  brought  to  bed  of  a 
daughter,  the  defendant  Mary  Winfmore^  and  afterwards  Mr. 
Winfmore  proving  an  unkind  hufband,  flie  withdrew  from  him 
in  December  1741,  under  the  influence  and  perfuaGon  of  her 
father,  who  on  thofe  terms  became  reconciled  to  her. 

\\\  Auguf:  1742  Dodlor  Worth  died,  but  before  his  death  he 
made  his  will,  dated  the  5th  of  the  fame  Auguj}^  and  thereby 
[  ^91  ]     ^^'^^'^^^^^^  *'      ^'^^^  freehold,  copyhold,  and  real  ellates,  whatfo- 

ever  and  wherefocver,  and  all  his  leafchold  eftate  to  Wood  and 

Grcenhatih^  their  lieirs,  executors,  adminifirators  and  affigns, 
"  upon  trul^,  that  tliey  fliould  apply  the  rents,  iflues  and  profits 
*^  thereof,  to  and  for  the  fole  and  f par  ate  vfe  cf  his  dai/ghter^l7\xjy 
**  ^uife  c/'  William  AVinfmore,  daring  her  iifr^  and  at  her  difpcfaly 
"  aiid  net  io  he  fidf^ct  to  the  debts  ^  poToer  cr  coniroul  of  her  faid  hif- 

hatidy  but  that  her  receipt^  not  wit  hjl  an  ding  he^r  coverture^  Jlmitd 
*'  he  effeBual  for  the  fame^  and  upon  further  irtijl  that  they  ffjould 
*  '  pcnnit  and  fu  jfer  his  faid  daughter^  by  any  deed  or  writing  to  he  by 

her  executed^  in  the  prefence  of  three  or  more  credible  witncffcs 

(nolwithjlanding  her  coverture)  to  give,  dcvife  and  bequeath  all 
**  hif  J^aid  freehold^  copyhold  and  leafehold  ejiates^  to  fuch  p  erf  on  and 

perjjiis  as  vis  faid  daughter  fl.Kuld  think  fit ^  J}:e  having  a  parti' 

tui^iV'regaf'd-to  h:^  poor  relations  ^ 

<y  All 
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All  the  left  and  refidue  of  his  goods,  chattels,  and  perronal 
"  ,eftate,  afterpayment  of  his  debts,  legacies  and  funeral  ex-  ^*^«''*''amc, 
*^  pences,  he  gave  to  Jf^ood  and  Grecnha?ik,  in  truft  fir  his 
daughter^  and  for  her  feparaie  ufe  a?id  difpofaly  and  not  fuhjeci  to 
*'  the  debts ^  poiver  or  co?itroul  of  her  hufband  and  of  his  wili 
appointed  and  Greenbanh  executors. 

On  the  24th  of  December  1742,  Mrs.  IVmfmore  ^vo,^  at  R'^e^ 
gate,  in  Surry,  where  fiie  had,  ever  fince  her  leaving  her  huiband 
as  aforefaid,  lived  feparate,  but  before  her  death,  flie,  in  pur« 
fuance  of  the  power  given  to  her  by  her  father's  will,  did  on  the 
i6th  of  Ociober  1742,  duly  execute  her  power  of  appoimm.ent 
and  difpofition  delegated  to  her  by  her  father's  will,  over  his 
whole  real  and  perfonal  ePcate,  by  a  writing  figned  and  fealed  in 
the  prefence  of  three  witncfles,  and  in  the  form  of  her  laft  will 
and  tedament,  "  whereby  (he  gave  and  bequeathed  to  her  daugh- 
ter  Mary  Win/more  one  hundred  pounds  a  year,  until  the  age 
of  ten  years,  and  after,  the  further  fum  of  fifty  pounds  a  year 
"  till  fhe  attains  the  age  of  twenty-one  j  the  /aid  fums  to  be  ap^ 
^'  plied  by  her  executors  for  the  education  and  maintenance  of  her  faid 
daughter  according  io  their  difcretion      She  alfo  gave  and  de- 
vifed       to  her  faid  daughter  8000/,  to  be  paid  her  ivhen  fjje 
fo  all  attain  the  age  of  tivcnty-one  years  \  hut  if  her  faid  daughter 
*'  fljould  die  before  the  faid  age,  luithout  ijfue  living  at  her  deaths 
"  then  floe  bequeathed  the  faid  8000  L  to  her  coufins^  Henry  Worth, 
Efquire,  and  Francis  Hearle,  Efquire,  to  be  equally  divided  be-? 
tiveen  them  :  and  after  giving  feveral  o^her  legacies,  charges  all 
her  real  and  perfonal  eftate  which  fne  was  intitled  unto  by 
virtue  of  her  facher's  will,  with  the  paym.ent  thereof,  and  ap- 
**  pointed  Greenhank,  tffc.  joint  executors,  guardians  and  truftees 
to  her  daughter  till  twenty-one  ;  and  all  the  rc/Iy  reftdue  and 
remainder  of  her  real  and  perfnal  efate^  ^luhich  fe  was  intitled 
unto^  or  intersfcd  in,  fe  gave  and  devifed  to  the  plaint  if s,^  their     [[  698  J 
heirs,  exeeutcrs  and  admin frators^  for  ever,  as  tenants  in  coni' 
mm,  and  not  as  joint-tenants T 

William  Winfinore^  certificate  was  allowed  in  September  1742, 
and  the  affignment  of  the  wife's  eAate  from  the  commifhoners  to 
the  aflignees  was  in  June  1744. 

Mr.  Attorney  General  for  the  plaintifFs,  made  this  queflion, 
whether  Mrs.  Winfmore,  under  the  fan£lion  and  authority  given 
her  by  her  father's  will,  could  difpofe  of  the  real  ellate,  as  ilie  has 
done  by  her  will,  notv/ithftanding  her  infancy. 

No  intention  of  Do6lor  IVortU^  appears  to  poflpone  the  time 
for  his  daughter's  difpofuig  of  his  real  ellate  any  more  than  his 
perfonaly 

She  recites  the  power,  but  it  is  obje^led,  that  being  an  infant, 
ihe  is  incapable  of  making  any  alienation  of  her  real  eftate. 

It  is  admitted  on  the  other  fide,  that  as  a  feme  covert,  (he 
might  difpofe  of  real  eftate,  though  not  properly  by  a  will,  yet 
by  an  infbrument  in  the  nature  of  a  will. 

A  perfon  may  clearly  by  a  povvcr  enable  one  to  do  an  a£t  who 
is  in  herfelf  incapable  of  doing  it :  If  a  feme  covert  makes  *^ 
ICfife,  it  is  abfolutely  void-,  but  if  an  infant  makes  a  Icafe>  it  is 

S  s  3  not 
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Hearie  V,  not  abfolutely  void,  for  he  may  confirm  it  when  01  age  ;  an  in- 
RXENBANK..   £^^^^  Hkewife  may  prefent  to  a  church,  fo  that  they  may  do 

fever al  things  where  they  may  be  enabled  by  authority,  though 

they  cannot  do  it  merely  of  themfelves, 

.  For  this  purpofe  Cro.  JacfoL  80.  was  cited,  and  Co.  Lit.foL 
45.  i^.  an  infan:  feifed  of  land  holden  in  focage,  may  by  cuftom 
make  a  leafe  at  the  3ge  of  fifteen  years,  and  fliall  bind  him, 
which  leafe  was  voidable  at  common  iaw»  The  year  book  of  the 
37  H,  6.  fol,  5.  Placiio  9.  is  to  the  fame  effeft ;  and  in  Cro. 
Elh,  652.  it  is  laid  down  that  an  infant  may  do  by  cuftom, 
what  he  could  not  otherwife  by  law,  Ncy''s  Rep.  foL  41.  that  a 
grant  of  a  copyhold  by  an  infanj;  is  good  :  What  is  it  gives  him 
a  capacity  ?  The  law  confiders  the  cuftom  of  the  place  as  ena- 
bling him  to  do  an  a£l",  which  he  could  not  otherwife  have 
done. 

To  apply  thef^.  cafes3  the  whole  eflate  here  is  given  to  truftees, 
to  permit  her  £0  receive  rents  during  life  ;  can  it  be  denied,  that 
fne  could  have  applied  the  rents  as  ftie  thought  fit  ?  Now  this  fhe 
could  not  have  done  by  lav.',  and  yet  fhe  certainly  n;ii-ht  by  this 
-  delegated  power. 
C  ^99  ]  There  is  no  cafe  v/here  there  has  been  a  determination  in 
point,  and  therefore  niuil  be  governed  by  the  reafon  of  the 
thing. 

Lord  Chancellor  flopped  the  plaintiff  ^s  couiifel,  and  mentioned 
the  following  one  in  Moore  51I.  ivkere  it  is  [aid  by  Sir  Francis 
Moore  arguendo^  that  vjhere  cuftom  allonvs  an  infant  to  make  a 
feoffment  at  years  of  agi^i,  fhe  makes  a  feofjment  to  the  ufes  luhich 
he  fjall  appoint  by  his  will,-  if  he  makes  a  ivill^  that  ivhich  is  void 
as  being  his  laf  luill,  becaufe  he  is  an  infant,  yet  fjfJI  ferve  to  de- 
^  dare  the  ife  of  the  feoffment. 

The  counfei  for  the  plaintiffs  infifted  this  v/as  no  authority, 
but  ovAy  al'gtiendo  ;  and  as  the  dirpcfition  under  the  will  of  Mrs. 
IVififmore  arofc  frcni  the  appointment,  if  taken  otherwife  would 
clearly  overturn  the  intention  of  Docicr  Worth,  and  therefore 
Jmpe  the  court  will  think  flie  had  a  proper  power  to  difpofe  of 
die  real  efiateo 

'    The  next  quefiion  is,  v/hether  the  daughter  of  Mrs.  Winf-  | 
inore  mufl  not  accept  of  the  eiglit  tlioufand  pounds  that  is  given 
her  under  her  mot!:er's  will,  according  to  the  terms  of  the  will, 
or  if  Ihe  claims  contrary  to  it,  renounce  the  will  /;/  toto. 

Nothing  is  a  niore  known  rule  in  this  court,  than  where  a 
perfcn  will  take  benefit  by  a  will,  he  is  not  to  contradift  or 
I'ontravcno  the  will,  where  it  is  not  for  his  advantage,  and  there- 
fore fhe  rnuli  take  according  to  the  intention  of  the  te(latri-\v 
and  cannot  claim  th,e  eftates  deviftd  a\vay  from  her- 
'  The  next  qucltliin  is,  whether  the  furplus  interefl;  fliall  accu- 
mulate till  the  daughter  of  Mrs.  Wirfmore  is  of  age,  or  fink  into 
the  refidue  for  the  benefit  of  the  reruiuary  legatee. 
'■■  The  appointing  a  particphir  mainien.ance  of  difl'erent  fums  at 
different  periods,  (hews  clearly  hjsr  intention  the  furplus  interefl 
'  iliould  not  accumulate,  ... 

As 
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As  to  the  fum  of  fourteen  hundred  pounds,  whether  this  is  q^J'^*^^^] 
not  in  part  payment  by  Doctor  Worth  of  Mrs.  Wmfmore^%  legacy  ^ 
from  a  collateral  relation  Mrs.  PricCy  or  whether  it  is  a  bounty 
from  the  father. 

I  apprehend  it  to  be  fo  clearly  in  part  payment  of  Mrs. 
Prices  legacy,  that  the  other  is  too  forced  a  conftrudtion  to  have 
any  weight. 

As  to  Mr,  TVinfmore,  the  hufband's  being  tenant  by  the  curtefy, 
though  this  court  has  conftrued  a  hufoand  to  be  tenant  by  the 
curtefy  of  a  trull,  yet  that  does  not  extend  fo  far  as  to  make  him  [  -700  J 
tenant  by  the  curtefy,  where  it  is  a  truft  created  by  a  teftator 
clearly  with  an  intention  to  exclude  the  hufband;  in  fupport  of 
this  he  cited  Sattdys  verfus  l^ixwell^  before  Lord  Hardzvlcke^ 
Decetnber  8 ,  1 7  3  8 .  ( Tr.  Atl.  607.) 

Mr.  Evans  of  the  fame  fide  argued,  That  an  infant  may  ap- 
point a  guardian  by  deed,  and  by  the  law  has  a  power  of  alie- 
nating property  :  and  in  the  cafe  of  Arlington  verfus  Sir  JValter 
Cavalry  in  1 73 2,  the  infant  then  but  one  year  old,  conveyed  by 
deed  under  hand  and  feal,  and  held  to  be  good. 

The  cuftom  of  gavelkind  empowers  an  infant  to  difpofe  of 
real  eftate  at  the  age  of  fifteen. 

Mr.  Hujfey  of  the  fame  fide  argued,  that  Mrs.  Win/more  took 
no  more  than  an  eftate  for  life,  with  a  power  or  difpofition  to 
difpofe  of  the  fee. 

He  cited  3  Leon,  51.  to  fupport  this  difl:in£lion,  that  where 
an  eftate  is  firft  given  for  life,  a  power  tq  difpofe  as  the  devifee 
for  life  fliall  think  fit,  does  not  make  the  eftate  foriife  mergCj^ 
but  is  ftili  fubfifting,  and  the  latter  is  confidered  only  as  a  power^ 
and  not  an  exprefs  devife  in  fee,  Vide  Tomlinfon  yeifus  Digbton^ 
I  P.  Wms,  149. 

An  infant  or  ferne  covert  may  deliver  feifin,  becaufe  one  can° 
not  prejudice  himfelf,  nor  the  other  her  hufband  :  for  the  fame 
^eafon  he  may  prefent  to  an  advowfon,  becaufe  he  does  not  pre- 
judice himfelf,  as  he  is  not  intiiled  to  ihe  profits  *,  for  the  fame 
reafon  he  may  grant  copyholds  \  and  this  principle  feems  to  be 
the  teft  on  which  all  thefe  cafes  are  tried* 

Mr.  iybr/  to  this  point  faid,  an  infant  may  be  vouched  in  ^ 
common  recovery,  and  alfo  bound  by  aid  prayer, 

Mr.  IVilhraham  for  the  aflignees  under  the '  commiffion  of 
bankruptcy  again  ft  Winfmore. 

That  there  is  fugh  an  intereft  in  Mrs.  Winfmore  under  DoHsr 
Worth's  will^  as  muft  make  her  hufband  tenant  by  the  curtefy. 

He  admitted  that  Dodor  IVorth  intended  to  veft  his  eftate  iri 
^ruftees  for  the  fole  and  feparate  ufe  of  his  daughter  •,  that  the 
direOiion  is  to  pay  to  her  the  rents  and  profits  of  his  real  eftate 
during  her  life,  and  that  they  ft^all  by  any  deed,  ^c,  fuffer  his 
daughter  to  difpofe  of  all  his  freehold,  ^c. 

But  then  he  infifted,  that  trufts  are  to  be  governed  as  near  as     [  7^?  4 
may  be  by  the  fame  rules  as  ufes  were  at  common  law  j  and  fo 
much  as  is  not  difpofed  of  refults  back  to  the  grantor,  and  that 
tLe  truft  is  a  defcendible  intercft,  and  will  pafs  in  the  fame  mail- 
i\er  as  in  the  qz^q  of  4  legal  eftate. 

■    S  s  4  He 
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Hearlev.  He  alfo  Infilled,  when  this  equitable  intereft  was  given  to 
<}r:££?ibakk«  receive  the  rents  and  profits  for  her  life,  the  whole  refidue  of 
the  interefl:  in  the  fee  devolved  upon  her  j  for  if  the  remain- 
ing part  of  the  equitable  intereft  was  not  in  abeyance,  then  it 
was  ill  DoBor  Worthy  and  eonfequently  defcended  upon  his 
.heir. 

The  teftator  directs,  that  the  very  a6l  of  devifing  and  giving 
ihould  be  the  a6l  of  the  daughter,  and  therefore  is  not  a  mere 
execution  of  a  power,  but  the  very  gift  of  the  daug,hter  herjfelf, 
and  fl)e  is  the  complete  owner  of  the  fee-iimpje  of  the  truft. 

A  power  is  given  to  this  lady  to  difpofe  of  it  in  her  life-time, 
and  not  barely  to  take  efFe£t  after  her  death  j  if  fo,  then  fiie  had 
fuch  a  power  as  gave  her  the  total  intereft,  and  might  have  de- 
fcended to  her  daughter  ;  for  there  was  no  other  way  of  the 
daughter's  taking  it,  becaufe  the  mother  took  it  by  defcent  from 
her  father,  and  the  daughter,  as  deriving  from  the  mother, 

Thp  next  queftion  is,  ¥7hether  Mrs.  Wirifmore  took  fucji  an 
intereft  ns  fhe  could  difpofe  of  in  her  fituatlon,  infancy  ? 

It  is  admitted  to  be  the  law  in  gavelkind,  that  an  infant  of  i| 
Diay  make  a  feoffment  of  land,  but  then  it  muft  be  very  parti- 
cular, for  it  muft  be  for  money>  and  a  confideration  of  jim 
JbiUings  would  not  be  fufficient. 

In  the  cafe  of  copyholds  mentioned,  that  is  jn  the  cafe  of  an 
infant  Lord^  and  is  merely  for  the  intereft  and  advantage  of  the 
copyholder,  and  the  infant  is  only  Infii-umental^  and  it  is  always 
cid  bor.nniis  concejpt^ 

In  general,  1  do  not  know  any  inftancc  where  infants  have 
been  allowed  to  execute  thefe  fort  of  powers,  which  wiii  aiiect 
the  intereft ;  and  the  prpfent  is  a  pov/er  coupled  with  an  inte- 
reft, and  requires  as  much  ftablllty  of  mind  to  execute  as  a 
feoffment. 

The  reafon  why  the  law  of  moft  c®untries  fixes  it  to  a  cer- 
tain period  of  age  wlien  a  perfon  fliall  have  power  to  difpofe,  is, 
that  it  wotild  otherwife  be  liable  to  perpetual  controverfy  in  par- 
ticular cafes,  whether  the  perfon  has  capacity  or  difcretion  to 
difpofe  or  not. 

r  *"C2  1  ^^^''^'^  power  is  executed  it  becomes  a  part  of 

^  ^  ■        the  original  deed  or  v/lU  under  which  the  power  is  given. 

This  feems  to  be  abfurd,  becaufe  they  cannot  circum.fcribe  it 
by  any  rule  but  real  difcreiion,  and  it  v/ould  be  more  convenient 
to  adhere  to  the  genera}  rule  of  law,  that  infants  cannot  difpofe 
of  real  eftate  till  21,  or  (hey  may  as  well  fay  that  fuch  a  power 
given  to  a  lunatick  is  good,  for  fuch  a  perfon  may  as  well  be  ca- 
pable of  difpcfing  as  an  infant  in  arms. 

Mr.  Capper  for  the  creditors  of  Mr,  V/inpnore  infifted,  thr.t 
the  obtaining  his  certificate  will  not  make  any  aheration  fo  as 
to  make  it  a  new  acquifition,  and  go  to  Irim,  but  will  belong  to 
his  creditors  ,  for  this  veiled  by  the  ccmmiiTioners'  firft  aftign- 
tlient,  and  a  fecond  affignment  upon  any  property  falling  into 
pofteftion,  \%  x-iiih^x  ex  abuudanti  cauieUi^  and  not  abfoluteJy  nc- 
CelLry  :  and  for  this  pufpofe  ciced  i  P.  IV ms.  382. 
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Mr.  Solicitor  General,  counfel  for  the  daughter  of  Mrs,  Hearlx 

\  JVinfmove^  faid,  in  thecafe  of  Jewfon  verfus  Moitlfon^  before  Lord 

I  Hardwiche,  OBober  27,  1742,  (2  Tr.  Atk,  417-)  it  is  laid  down 
that  creditors  of  a  bankrupt  muft  take  in  the  fame  manner  as  the 

I  bankrupt  himfelf  would  do,  in  cafe  the  wife  was  living  ;  but 
though  he  is  dead  here,  yet  the  child  of  the  marriage  has  the 
fame  right  with  the  mother,  and  has  an  equity  to  be  provided  for 
as  well  as  the  wife  of  the  bankrupt. 

The  hufband  made  no  fettiement  on  the  wife  and  the  children 

j  of  the  marriage,  and  belides  received  1400/.  of  the  wife's  for- 
tune, fo  that  he  had  within  100/.  a  moiety  of  the  wife's  fortune 
under  Mrs.  Priced'  will,  which  is  more  than  what  he  ought  to 
have,  and  therefore  the  infant  daughter  is  intitled  to  the  remain- 
der of  this  legacy  as  a  provifion. 

As  to  the  point  of  the  furpius  intereft  of  the  800c  /.  there  is  a 
circumftance  in  this  legacy  which  fhews  it  veiled  before  the  time 
of  payment,  becaufe  if  (he  dies  befoire  21,  leaving  iffue,  it  veiled 
in  her,  and  goes  to  her  reprefentatives,  and  therefore  it  is  the  iu^ 
tention  of  the  teftatrix  it  fliould  veft  in  her  for  the  benefit  of  the 
infant's  family,  and  not  with  any  view  to  the  reliduary  legatee, 
and  is  pofiponed  only  on  account  of  her  tender  years^  being  little 
more  than  a  year  old. 

The  iaft  quellion  and  tne  principal  one  is,  Whether  Mrs. 
Winfmore*s  is  a  good  devife  of  the  real  eflate. 

I  will  confider  the  opinion  of  law  firfl  with  regard  to  the 
infant's  difcretion. 

The  law  of  Enghwd  draws  the  line  at  the  age  of  twenty-one,  [  7^3  3 
and  therefore  all  courts  mud  look  upon  a  child  of  19  as  a 
child  of  5  years  old ;  and  you  are  by  the  law  concluded  from 
faying  flie  is  more  capable  atone  period  of  her  age  than  another; 
and  this  is  not  only  for  the  fake  of  herfclf,  but  for  the  fake  of 
her  heirs. 

There  are  exceptions  indeed  to  this  general  r^ile,  hut  it  is- 
where  infants  are  mere  conduit  pipes  or  inftruments  that  do  not 
fall  within  the  reafon  of  the  law ;  for  he  has  no  difcretion  there 
'  to  exercife,  as  in  a  prefentation  to  a  'church,  becaufe  the  or- 
^iinary  will  take  care  that  he  is  pe>fonn  idonea  who  is  prefented, 
and  thejxfore  a  fuchng  chld^  in  the  lap  of  the  mother,  may 
prefent. 

An  infant  as  an  executor  may  apply  aficts  properly,  but 
'  cannot  there  do  an  a6l  which  would  make  him  guilty  of  a  de^ 
\  vajlav'it. 

Poiuers  in  the  law  language  are  divided  into  powers  appendant 
and  powers  collateral. 

As  to  powers  that  are  naked  authorities ;  he  that  is  in  by 
yirtue  of  the  power  is  in  by  the  grantor  of  the  power,  and  was 
fo  confidered  a  good  while  ;  but  then  in  the  modification  of 
eilates  they  hold  in  courts  of  law,  where  they  are  coupled 
with  an  Intereft,  they  might  be  rcleafed  or  extinguifhed,  and 
where  they  flow  from  an  intereft,  they  were  confidered  as  modes 
of  ownerflnp ;  and  wifeh  this  vievv'  courts  of  law  conftrue  them 
liberally  as  part  of  the  old  0  vvnerOiip  belongin^^  to  the  grantor  o£ 
•the  eftate. 

The 
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G^^£^nb^Jk       '^^^  ^^^^      infant  may  execute  a  naked  au-r 

E££NBA.vK*  ^  j^^j.  J  doubt  whethcF  a  private  perfon  could  give  fuch 

a  power  to  an  infant  coupled  with  an  intereft,  becaufe  this  is, 
reverfing  the  law  ;  for  the  infant  is  feifed  in  fee,  and  ftie  will  af- 
fect the  inheritance  at  a  time  when  the  law  fays  fhe  is  incapable  % 
of  doing  itj  and  is  introducing  a  new  fort  of  invention,  in  contra- 
didlion  to  the  law. 

And  therefore  it  is  an  exceeding  doubtful  ihing,  whether  a. 
private  perfon  could  give  fuch  a  power. 

May.  31,  1749.  Hearle  2iTid.  Greeiibank  et  e  contra.  The  So- 
licitor General  went  on  for  thg  defendant  M^rj; /Fi/^^r-?  th© 
infant. 

Inability  of  infancy  is  a  natural  inability  :  before  the  ftatute  of 
ufesj  all  thefe  powers  were  merely  ufes  *,  an  infant  could  not 
by  bargain  and  fale  convey  the  ufe  of  the  land  becaufe  equity  fol- 
lows  the  law,  and  he  was  equally  unable  to  convey  the  ufe. 
r  704  3       '^^^         ihing  that  looks  Hke  an  authority  is  what  fell  from 
^  /    your  Lordilnp  5  one  part  of  Sir  Francis  Moore^s^  argument  led  him 

to  affert  this  propofition,  that  it  fliould  ftand  good  as  a  declara- 
tion of  the  ufes  cf  a  feoffment,  though  it  is  void  as  a  will  ;  but 
the  matter  there  was  intirely  compounded,  fo  that  it  does  not  ap- 
pear of  what  opinion  the  court  was. 

In  the  late  cafe  of  Oake  verfus  Heathe  ( i )  before  your  LorcJ- 
fliip,  you  was  pleafed  to  fay,  that  where  a  power  was  executed 
by  way  of  will,  and  the  appointee  died  before  the  teftatrix,  it 
iapfes  as  much  as  if  it  had  been  a  devife  to  a  perfon  of  perfonai 
eitate  or  real,  and  legatee  dies  in  the  life-time  of  the  teftator,  and 
if  the  power  is  to  be  executed  by  a  will,  that  will  is  fubjedt  to  all 
the  formality  an4  ceremony  as  in  any  other  common  cafe  of  a 
will. 

The  ftatute  of  wills  gave  a  power  to  devife  to  every  perfori 
whatever;  and  though  it  does  not  fay  he  firall  not  devife,  yet  the 
law  operates  upon  it,  and  will  not  fufler  an  infant  to  do  it  who 
is  under  a  legal  inability  to  devife. 

Wherever  a  man  makes  a  fettlement,  and  a  limitation  to  his 
firft  and  and  every  other  fon  for  life  with  a  power,  as  each  ihall 
come  into  pOilciTion,  to  make  leafes  and  a  jointure,  there  is  not 
an  inftance  to  be  fhewn  where  it  has  been  held  that  an  infant, 
on  whom  this  power  devolves,  could  make  a  leafe'  or  a  jointure  | 
::;nd  there  have  been  numberlefs  a^ls  of  parliament  to  enabld 
an  infant  to  make  a  joiniure,  and  brhers  to  enable  them  to  make 
leafes,  which  implies  it  canno;  be  done  without. 

Lord  Chani  ellor  faid^  there  ivere  injlances  of  guardiatis  l/ing  op^ 
pointedy  in  rrfe  the  linnlaiion  fonld  tale  place  i?i  an  infant y  to  make 
leafes  for  hi  in. 

Mr.  Solicitor  General :  This  is  ftrong  for  my  client,  becaufe 
it  fliews  the  opinion  of  mankind  that  infants  could  not  do  thofq 
acls,  and  therefore  appoint  a  guardian  who  mufL  himfelf  toa 
be  of  age. 
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He  inHfted,  there  can  be  no  rational  conftru^lion  put  on  this 
viH,  to  (hew  the  tefl:at:itor  had  any  idea  of  his  daughter's  dif- 
ofing  of  real  eftate  before  her  age  of  2 1 . 

At  the  time  of  his  will  Mrs.  JVlnfmore  was  a  young  woman 
)f  19,  who  had  gone  through  the  peril  of  child-birth,  in  good 
lealth,  and  not  at  all  likely  to  die  in  two  years  time,  fo 
hat  he  had  no  other  view  but  to  make  her  a  feme  Joky  becaufe. 
he  bankruptcy  of  the  liufband  happening  in  1740,  he  was 
guarding  againft  his  fortune's  falling  into  the  hufband's  hands. 

^ole  and  feparrde  ufe  of  my  daughter,  is  always  in  contradidlion    [  7^5  J 
o  thehufband. 

He  was  not  contented  wl.ih  faying  it  afHrmatively,  he  goes  on 
^'^"^  md  fays  it  negatively,  her  receipt  fliall  be  good  and  valid  notwith- 
il  not  tanding  her  coverture  j  this  is  what  he  is  providing  for. 

The  next  thing,  as  the  marriage  here,  might  continue  during 
^     ler  life,  is,  to  give  her  power  to  difpofe  notwithfbanding  her  co- 
m  j^erture  ;  fo  that  this  is  the  only  impediment  the  father  is  endea- 
vouring to  remove. 

There  is  not  a  word  in  Doclor  IVcrtFs  will  that  fays,  (he  (hall 
do  it  notwithftanding  her  infancy,  or  notwithftanding  any  other 
"'''P'  Icaufe,  objed^ion  or  impediment. 

To  fliew  it  in  a  ftrong  light,  let  me  fuppofe  (he  had  loft  her 
"enfes,  and  had  granted,  being  a  lunatick,  by  deed  or  will ; 
would  this  have  been  an  execution  of  the  power  ?  and  yet  a  lu- 
riatick  in  the  eye  of  the  law  is  not  more  incapable  of  doing  an  * 
a6l  than  an  infant. 

The  next  queftion  is,  whether  the  infant  can  claim  the  lands 
contrary  to  the  will,  and  yet  be  intitled  to  her  legacy  of  eight 
thouf.md  pounds  likewife  ? 

The  rule,  as  laid  down  by  the  other  fide,  is,  you  cannot  take 
Dy  the  will  in  one  refpect,  and  reje^l  it  in  another. 

But  the  queftion  here  is,  how  it  will  be  if  the  teftatrix  has 
taken  upon  her  to  devife  lands  to  which  fhe  had  no  right,  and 
whether,  in  fwch  a  cafe,  if  the  devifee  infifts  upon  a  perfonal 
legacy  under  the  will,  ftie  cannot  let  up  a  claim  to  the  lands  con* 
trary  to  the  will  ? 

The  will  here  cannot  be  read  in  evidence  to  a  jury,  becaufe 
the  teftatrix  executed  it  under  age,  and  confequently  had  no 
power  to  devife ;  therefore  if  we  are  right  in  our  firft  pofition  it 
is  no  v/lil,  it  is  abfolutely  void,  and  according  to  the  cafe  in  Si* 
derfin  cannot  be  read. 

The  rule  is,  you  fliall  make  good  the  whole  will,  if  you  ele£^:  to 
JaKC  by  that  will,  but  cannot  hold  where  it  is  no  will ;  for  you 
ifliall  not  make  good  the  whole  will,  when  i.i  law  it  is  no  will  at 
all. 

As  to  the  point  of  the  hufband's  being  tenaui  hy  the  curtify,  it 
is  rightly  determined,  that  a  hufband  may  be  tenant  by  the  cur- 
tcfy  of  a  truft  eftate,  becaufe  the  greateft  property  of  the  king- 
dom is  novv'  under  truft,  but  was  never  finally  determined 
till  the  cafe  of  Cafoiirne  verfus  luglh  before  yovir  Lordftiip  in  Hi- 


^o6  CASES  Argued  and  Determmcd 

cJiE-^ANK  ^^^'^  Term  1737,  (i  Tr.  Atk.  603.)  where  you  held  a  hulband 
might  be  tenant  by  the  curtefy  of  an  equity  of  redemption. 

This  will  not  affe6l  the  prefent  cafe,  becaufe  here  the  intcn* 
tion  of  the  teftator  is  to  take  frgm  the  hufband  all  power  of  this 
eftate,  and  that  he  (hould  have  nothing  to  do  with  it. 

Suppofe  in  this  cafe  a  legal  conveyance  was  dire£led  to  be 
made,  the  truilees  mufb  convey  to  perfons  in  truft  for  her  life, 
for  her  fole  and  feparate  ufe. 

In  the  cafe  of  Bemiel:  verfus  Davis y  2  P.  J^ms,  317.  there  were 
no  truftees  interpofed,  and  yet  the  Mailer  of  the  Rolh  held  th^ 
hufband  to  be  a  truftee  for  the  heirs. 

Therefore  the  court  will  never  hold  the  hufband  to  be  tenant 
by  the  curtefy  contrary  to  the  plain  intention  of  the  teftator, 
and  notwithftanding  he  has  placed  truftees  here  to  prevetu  his 
being  fo. 

Mr.  Attorney  General's  reply. 

FirfL,  as  to  the  furplus  intereit  of  the  eight  thoufand  pounds. 

The  maintenance  is  not  given  oat  of  the  inrereft  of  the 
eight  thoufand  pounds,  but  out  of  the  general  eftate,  for  not  a 
word  is  faid  out  of  what  fund  it  fliould  arife  ;  and  if  this  eight 
thoufand  pounds  was  fevered,  which  it  may  be  by  this  cc 
and  not  produce  any  intereftj  yet  the  infant  is  i-ni  '  o 
maintenance  notv/ithflanding  ;  and  there  is  no  pvefii '  .  .  st 

the  teftator  intended  this  interell  fliould  accumi:L-  .  :  c  .  .  lye- 
fit  of  the  infant. 

'      Next,  as  to  the  principal  point,  where  fhe  charges  ail  ner 
eftate,  freehold,         with  the  legacies. 
This  depends  on  two  things^ 

Firft,  whether  Dodor  IVorth  intended  fhe  fhould  have  th'4 
power  during  her. in  fancy. 

Secondly,  if  he  did  intend,  then,  whether  this  would  not  have 
been  good  in  law,  much  more  in  equity. 

To  iliew  firft  this  was  the  intention  cf  the  teflator^  the  daugh-p 
ter  at  this  very  tinie  was  feparate  from  the  hufband,  and  abfo-? 
Jutely  refufed  to  live  with  him. 
C         ]       As  to  the  fccondthing: 

There  is  no  rule  of  law  that  prevents  fuch  an  intention  from 
taking  efretl ;  the  only  one  pretended  is,  that  an  infant  cannot 
^ifpofe  of  real  eflate  at  twenty-one. 

Tliis  is  not  applicable  to  the  prefent  cafe,  but  only  where  an 
infant  takes  in  his  own  riglit,  and  not  where  he  takes  by  a  power 
from  another  per f on. 

As  in  the  inftance  put  by  Sir  Fvanas  Moore  in  Lord  Biickhurjt^^ 
cafe,  of  a  cuOom  for  an  infant  to  alien  at  fifteen  by  feoffment. 

A  ufe  by  thii  cafe  ajvpears  plainly  to  be  declared  by  a  feofF* 
rnent,  which  could  not  be  devifed  by  a  will. 

It  is  fivid  this  docs  not  operate  by  \vay  of  execution  of  her 
power,  but  by  Way  of  difpofing  of  her  interell. 

Her  wiil  bev'ins  with  fa ving,  In  performance  of  the  power, 

1% 


in  the  Time  of  Lord  Chancellor  Hardwicke.  j 

It  is  a  rule,  where  a  perfon  has  two  ways  of  doing  a  thing;  ffrARLt 
and  it  cannot  be  done  one  way,  it  fiiall  be  done  another,  ut  res  ^**'^'ban^. 
fnagis  valeat  quam  pereat  \  fo  that  if  it  cannot  be  difpofed  of  by 
way  of  intereft,  yet  it  fliall  be  a  good  difpofition  by  way  of 
power,  and  fo  laid  down  in  the  cafe  of  Rich  verfus  Beaumont^ 
Feb,  9,  1727  (r). 

Thisyfaid  Lord  Chancellor ^  is  the  only  injlance  of  a  cafe  made  by 
the  direBion  of  the  Houfe  of  Lords  for  the  opinion  of  the  judges, 

Mr.  Attorney  General  laid  it  down,  that  a  letter  of  attorney  to 
an  infant  to  fell  real  eftate  is  good,  and  he  may  fell  under  that 
power. 

Lord  Chancellor  ajked^  if  there  was  any  cafe  determined  to  this 
purpofe  P 

Mr.  Attorney  General  anfwered,  he  knew  of  none,  but  went 
on  general  principles. 

Upon  the  poirt  of  the  eight  thoufand  pounds  devifed  to  the 
infant  Mary  JVinfinorCy  and  whether  Ihe  may  dill  claim  the  real 
cflate  ? 

He  faid,  though  a  will  of  real  eftate  by  an  Infant  cannot  be 
read  as  a  will,  yet  it  may  be  read  fo  far  as  to  Ihew  the  inten- 
tion of  the  teftatrix,  that  flie  {hould  not  have  both  the  eight 
thoufand  pounds  and  the  real  eftate  too ;  and  for  this  purpofe 
cited  the  cafe  of  A%i' verfus  Mordaunt^  2  Fern,  581.  and  there-  r  -^^g  i 
fore  the  will  having  no  operation  in  law  does  not  make  it  lefs  a 
will. 

A  s  to  the  point  of  the  tenant  hy  the  curtefy\ 
If  the  court  is  of  opinion  this  is  not  a  good  execution  of  the 
power,  yet  the  hufband  cannot  be  tenant  by  the  curtefy,  be- 
caufe,  in  order  to  comply  with  the  intention  of  the  teftator,  your 
Lordftiip  will  direcl  the  conveyance  to  be  to  the  feparate  ufe  of 
the  wife  for  life,  then  to  truftees  to  preferve  the  contingent  re- 
maind-^rs  which  may  arife  out  of  the  execution  of  the  power  \  and 
confequeiitlv,  as  there  was  no  eftate  of  inheritance  in  the  wife 
during  tfic  coverture,  the  hufoand  is  not  intitled  to  be  tenant  by 
the  CLirteiy. 

Mr.  W  iihrahanii,  reply  in  the  crofs  caufe  for  the  affiguees  of 
Winfinore, 

He  infifted  the  huft)and  was  tenant  by  the  curtefy. 
If  the  reikkie  of  the  intereft  after  the  eftate  for  life  was  not 
in  the  wife,  where  was  it  ?  The  law  wiil  not  fufter  the  fee  to  be 
in  abeyance,  and  Mr.  Scllcitcr  General  admitting,  if  the  power 
is  not  w^eli  executed,  the  real  eftaie  defcer.ded  upon  Mary  IVlnf- 
more  the  infant  as  heir  to  her  mother,  I  apprehend  the  mother 
muft  have  the  Inheritance  j  or  eife,  what  was  there  to  defcend 
upon  the  infant  ? 

Lord  C/j^;/ri'//<5;%  thinking  the  principal  point  intirely  new,  took 
time  to  conTider  till  the  third  of  Augujl  i  749,  on  which  day  he 
gave  judgment. 


(i)  4  Fin.  iSZ.^L  26.  S.  C.  3  B.ro.  P,  C.  308. 
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HEARtEv.       Lord  Chancellor, 
GaiENBAKK.       i^j..^  Win/more  had  four  kind  of  eflates. 

Firfl,  a  leafehold  eftate  fettled  on  the  marriage  of  her  fatlier 
and  mother,  by  a  deed  of  the  third  of  December  1642,  made 
after  marriage,  but  purfuant  to  an  agreement  before,  for  the  ' 
term  of  ninety-nine  years  ;  the  term  expired,  and  was  re- 
newed on  a  leafe  for  three  lives,  and  fo  Rood  at  Dodior  Worth's 
death. 

XTs  Mlf!^L/-  -^^^^  htmg  a  freehold  ]eafe  came  to  Mrs.  Winfmore^  and  the 
^ortfisiiititied  daughter  was  intitled  as  a  fpecial  occupant,  being  a  freehold 
to  as  a  fpecial  Jeafe  dcfcendible,  and  confequently  the  hufband  could  have  no 
atVeehoid  def-^  ^'^g^^^  ^^r  his  afligoees  as  ftanding  in  his  place*  I  mention  this 
cendibie,  and     to  lay  it  out  of  the  cafe. 

coiifequentiythe     *xhe  next  kind  is  the  perfonal  eftate  that  moVed  from  BorotU 

hulband  could  .  ,  r  ^k/r         rrr-  r 

have  no  right,    rrice^  the  aunt  oi  Mrs.  1/ wpmre, 

nor  iiis  affignees     She,  upon  the  24th  of  Augiijl  1 7^1,  made  her  wHI,  and  there-' 
^^^^^^'^^"Sinhis  ^^  ^-^^^^  /^'y^r^/  copyhslds,  ivhicH ,  are  chattels,  hnd  leafeholds,  to- 
j-  *yQ(^  J    gether  ivith  the  reftdtie  of  her  real  and  perfonal  ejlaicy  to  her  niece 
JMary,  the  daughter  of  DoSlor  Vv^illiam  Worth. 

And  under  this  will  Mrs.  Winfmore  was  intitled  to  about  three 
thoufand  pounds. 

There  is  no  doubt  but  this  part  has  furvived  to  the  hufbamd, 
anii  the  affignees  under  the  commifliori  of  bankruptcy,  as  ftand- 
ing  in  his  place,  are  intitled,  and  are  not  afFedeji  by  the  power 
in  Do£lor  IVcrtFs  wilh 

But  upon  that  a  queftion  has  been  made  on  behalf  of  th* 
infant  daughter,  the  confideration  of  which  I  fhail  at  prefent 
poftpone. 

The  next  kind  is  the  perfoiial  eftate  of  Doftor  IVorth,  the  , 
refuiue  of  which  is  toht  for  the  fcparate  ufc  of  Mrs.  Winfmore,  and  jL 
to  be  at  her  difpofal. 
Where  a    ^in  <1     The  rule  is,  where  a  perfonal  eflate  is  given  to  the  feparate 
eftc^re  isghen  to  ufe  of  a  feme  covert,  flie  is  confidered  as  a  feme  fole  (i),  and 
tiie  ieparate  uf^  j-^y  difpofe  of  it,  iuid  all  that  accrucs  upon  it  (lands  clear  of  any 
ihe^ls^Tonfidcrcd  objedion  bccaufc  fl^e  v/as  above  the  z^z  of  fcventeen  ;  for  fove- 
as a  feme  f^le,    yal  of  the  books  go  fb  far  as  to  fay,  an  infant  above  fifteen  may 
and  may  difpofe    •     perfonal  eftate  by  will. 

cf  It,  and  all /'A  .'/'  b        r  1  •     1  •     i  1     n  -i      r  ^ 

accrues,  as  lae  ii      Thc  ncxt  kind  IS  the  real  eitate  ot  the  iatncr. 
beyond  the  age       p^^^^\  here  the  QUcftlon  is,  whether  Mrs.  Winfmore^  will  is 
Gtieyenteen.         execution  of  the  pjwer  given  lier  under  the  will  oi  the  f 
ther  ? 

I  fliall  divide  it  into  three  queftions : 

firfi  Whether  the  power  has  been  well  executed  ? 

St'cc?idiy^  Whether  the  plaintifrs  in  the  original  caufe,  wha|^je 
claim  the  refidue  of  the  real  eftate  under  the  will  of  Mis.  JVi?f' 
more,  are  intitled  in  equity  ? 

Thirdly,  Whether  llie  defendant  William  Winfmore,  the  bank- 
rupt, is  intitled  to  be  tenant  hy  the  curtefy  of  his  wife's  eftate,  there 
being  a  child  of  the  marriage  ? 

The  firjl  is  a  very  conftderable  queftion,  and  has  never  been 
4etermincd, 

(j)  JVduiU  v.  Cry,  ante  2  vol.  67.  FdUjdacev.  Gorges,  3  Bro,  Cha.  Rep, 
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in  tlie  Time  of  Lord  Chancellor  HA^dwicks.  71® 

There  is  no  |)recedent,  citer  in  a  court  of  law  or  equity,  q"^^^^^^^^ 
where  it  has  been  held,  a  power  over  real  eftate  executed  by  an 
infant  is  good  5  and  as  I  can  find  no  precedent  for  it,  I  will  make 
none. 

As  to  'thegeneral  queftion  concerning  powers  in  the  large  fenfe  An  Infant  may 

of  the  word  ;  where' he 

There  are  TeveWl  kinds  of  powers  infants  may  execute  :  ^^^.^  initrumeat 

As  where  an  irifailt  is  a  mere  inftrument  or  conduit-pipe,  and  only, 
his  intereft  not  concerned. 

Lord  Cdey  in  his  Comment  on  Litt.  p.  52.  fee,  66.  fays; 
Delivering  ieifm  is  a  mere  miniilerial  a£l,  and  requires  no 
judgment  or  tUfiretion  ;  but  though  the  latter  words  are  exprefled 
generally,  the  law  anciently  was  not  fo  ;  and  in  Co»  Litt,  128.  a» 
Lord  Coke  himfelf  cites  a  paffage  out  of  the  Mirror^  in  which  it 
is  exprcfbly  fald,  an  infant  cannot  be  an  attorney. 

As  in  the  fenfe  of  an  attorney  in  a  court  of  juftice  he  cannot 
3e ;  but  when  we  fpeak  of  an  infant's  being  an  attorney,  it  is  a 
^ood  deal  different  from  thefe  kind  of  powers. 

Before  the  (latute  of  Ufes^^  the  power  was  over  the  ufe,  there- 
fore all  things  neceffary  to  be  done  over  legal  eftates  were  done 
3y  way  of  conciitions ;  and  this  was  the  method  of  exercifing  an 
mthority  over  the  legal  eflates  \  and  at  law  an  infant  might  per- 
form a  condition  wtiere  it  was  for  his  benefit. 

As  to  other  kind  of  powers  by  an  infant,  I  find  no  fort  of 
iuthority. 

It  is  faid  an  infant  may  prefent  to  a  church. 

What  is  the  reafon  ?  Becaufe  a  prefentation  is  not  a  thing  of  ^^^^ 
3rofit,  of  which   the  guardian  can  make  any  benefit ;  but  the  ground  the  Ia\v 
trong  ground  the  law  goes  on  is,  there  can  be  no  inconvenience,  goeson,iuregar*. 
5ecaufe  the  bifiiop  is  to  judge  of  the  quaUfication  of  the  clerk  preJ^ncl'ng'^tVa 

prefented.  qhurch,  is,  there 

can  be  no  incon- 
venience, becaufe  the  bifliop  Is  to  judge  of  the  qualification  of  the  clerk  prefeated. 


It  has  been  faid,  an  infant  may  declare  the  ufe  of  a  fine  or 
'    !ommon  recovery,  where  he  fuffers  it  without  a  privy  feal,  and 

he  ufe  is  good,  and  the  fine  and  recovery  fhall  (land  ( i ).  C  7 1  ^  ] 

\¥hy  does  the  law  allb'.v  it  ?  becaufe,  for  want  of  a  remedy  ;  The  reafon  why 
or  as  the  matter  of  record  ftands,  the  law  fuppofes  he  was  of      ^-^^^  a: lows  a 
"ull  age,  and  will  not  prefume  a  judge  or  commiffioners  would  fuffe^red b^an ?n-  ' 
ake  the  fine  upon  any  other  terms  j  and  the  deed  to  lead  the  ufes  tant  to  be  good,. 
)eing  part  of  the  fine,  fhall  likewile  (land,  and  therefore  all  this  ^s,  ti-utitiup- 

.p^.f  J  ,  pofss  he  was  of 

.Tiies  from  a  want  of  remeay.  full  age,  aid  will 

not  prefume  a 

udge  will  talce  a  fijie  upon  ary  other  term's,  and  a  deed  to  lead  the  ufes,  being  part  of  the  linie,  Ihul^ 
kewile  Itand. 

^  But  it  is  faid  an  Infant  may,  by  tl^e  cuflom  of  Kent,  and  of 
veral  manors,  alien  his  ellatc  j  and  if  he  may  do  it  by  culloirs^ 
i^hy  not  by  a  povver  ? 


(t)  Bac,  Uies,  67. 

Now 
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Cases  Argued  and  Determined 


Gr^eenbakk  3  cuftom  is  lex  loci,  and  is  prefumed  in  law  to  have  a' 

By'theTuftomof  J^eafonable  commencement,  juft  the  fame  as  if  a  private  a<a  of 
Kent,  an  infant  parliament  was  made  to  give  an  infant  fuch  a  power,  and  a 

Senior  cuftom  ^^^^"^  ^^^"^  ^^"^^      ftrong  upon  this,  as  if  an 

ttle^  Jod,  and     of  parUament  had  been  made  for  that  purpofe. 

teingfojitftands 

as  fbong  upoa  thn>  as  if  a  private  a£l  of  parliament  had  been  made  for  that  purpofe^ 


/« 


[  712  ] 


Tite  r.'paratf'f  x- 
^^minatioii  of  a 
feme  C'^verc  on 
a  fine  is  gcod, 
becaufi-  when 
delivered  from 
her  huiband  he,t 
jud^mtrjitisfice. 


The  cafe  in  Moore  512,  has  a  refembl^ince  to  a  power,  but 

it  is  only  put  by  Sir  Brmcis  Moore  arguendo y  at  the  bar,  and  no 

authority  is  cited  to  fupport  it. 

tn  Brooke's  Ahr.  230.  and  Rolls  611.  it  is  hid  down,  "  that- 

"  if  after  the  flat,  of  32  //.  8.  a  man  feifed  of  land  infeoffs  J. 
and  B»  of  this,  to  the  ufe  and  intent  to  perform  his  will,  and 
then  by  his  will  reciting  t'le  faid  feoflment,  and  feoftees  to 
ftand  feifed  to  the  faid  ufe,  dechires  his  will  to  be,  that  the 
faid  feoffees  and  their  heirs  fland  feifed  of  this  to  the  ufe  of  J, 
S.  and  the  heirs  of  his  body,  this  is  a  good  devife  of  the  land 

"  by  the  intention  of  the  devifor,  though  by  no  poffibility  the 
feoffees  can  ftand  feifed  to  the  faid  ufe." 

This  cafe  differs  very  little  from  the  cafe  put  by  Moore,  which 
fliews  the  land  may  be  devifed  by  cuftom,  but  not  the  ufe^  and 
therefore  I  take  this  cafe  not  to  be  law. 

The  counfel  for  the  plaintiffs  have  gone  further,  and  infilled  a 
fayie  f avert  may  exercife  fuch  a  power  (i),  and  cited  the  cafe  of 
RichvQxiws  Beaumonty  in  the  Houfe  of  Lords* 

It  was  fo  determined  in  the  cafe  of  Lady  Travel,  before  Lord 
Chancellor  King',  fo  in  the  common  cafe,  where  a  power  is  given' 
'to  a  woman  tenant  for  life,  to  execut  e  leafes,  and  if  fo,  it  was 
argued,  why  not  to  an  infant  of  the  age  of  difcretion  ? 

It  has  been  faid  too,  that  the  difability  of  a  feme  covert  is  not 
more  favoured  in  law  than  the  difability  of  an  iiii'ant,  or  is  rather 
a  ihronger  difability. 

In  a  marginal  note  in  the  cafe  of  Moore  verfus  Htiffcy,  in  Hoh^ 
95.  and  which  note  is  allowed  to  be  his  own,  is  this  obfervation, 
Coverture  was  not  at  common  law  fo  far  protected  as  was  infan- 
cy ;  and  fome  other  difabilitles,  ( fcilicet)  non  fana  memoria,  ouf 


So 
lie; 

«/^/^ 

iO!] 
/[« \\f 

ithi 

tk  l)j 
rihiice. 
■Boti 
forMn 
creet  k 

lower, 

Tl;is; 

for  it  dot 

Mil  no  D 

FiJrt'fii 


ter  le  mere  and  imprifonment,  though  a  woman  covert  hath  no 
kfs  judgment  than  difcovert. 

But  her  difability  doth  not  arife  for  want  of  reafon ;  and 
it  is  upon  this  ground  that  the  feparate  examination  of  a  feme 
covert  cn  a  fine  is  good, 
band  her  judgment  is  free  ^ 

But  an  infant's  difability  is  altogether  from  want  of  capacity. 
Co,  Lin.  246.  a.  "the  dying  feifed  of  a  diiTeifor  fl rail  take 
away  the  entry  of  the  v/iie  after  the  death  of  her  huiband  as 
well  for  that  Ihe  herfelf  when  fole  might  have  entered  and 
t*  r(^rrvnflnin-<n  rhr.  nofTf^ffion  :       allo  it  Puall  be  accounted  her  folly  ^ 


becaufe  when  delivered  from  her  huf* 
21. 


e  \n  w 
tin  tile e; 


Aoilift 
,  ''I'-I,  to 


(0  ^"'t^le 
•voi.  C8. 


StondJ'oi 


rccontinued  the  poffeffion  ;  as  alfo  itfuall  be  accounted  h 
d  V.  Marfpall,  ante  Z 


(2)  ride  Har.  C^.  Hit, 
Cruijj  QTi  lines  279. 
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a.  note 


that 


''Mil, 


but 


in  the  Time  of  Lord  Chancellor  Hardwicke.  -7 

that  JJje  'Would  iixh fuch  a  hujhand  ivh'ich  could  not  enter  before  the    Hearle  v. 

<«  defcefltJ^  GaEENEANK, 

But  there  y  If  the  woman  were  within  age  at  the  time  of  her  taking  ^',fi^*'^^J^'^'^'^Je 
.hufana\  then  the  dying  fe'fd  fhall  not  after  the  deceafe  of  her  huf-  hulb'-ma's  deceal* 
hand  take  aivny  her  entry  ;  hecaufe  no  folly  can  he  accowited  in  her  for  t*'--  away  the 
that  fie  ivaijwiih'in  age  when  fie  took  hujhand,  and  after  coverture^  no  UcV^s  m-i  b'J 
p)e  cannot  enter  without  her  hiijhand,     Co.  Litt.  246.  b.  impuc  d  to  her 

(l),    as  after 

coverture  /Tie  could  no:  enter  without  her  hufb:ind. 


So  in  10  Co,  43.  a,  Mary  Poriingtonh  cafe,      the  ufage  (faith 
he)  has  always  been  upon  a  common  recovery  agamPc  huf- 
band  and  wife,  to  examine  the  wife,  and  ro  grant  a  dedlmus 
potefatem    to    take    her    acknowledgment    upon  examina- 
tion, a3  in  the  cafe  of  a  fine."    But  a  cominon  recovery  agaiujl 
an  infant  althiugh  he  appears  by  guardia/i,  fall  not  hind  the  iiifani  ; 
for  the  iufiiut  has  not fuch  a  dfpofjig  po'zver  of  the  land  as  the  hu^ajid 
.and  wife  have  ^  but  is  tetter  fi^  dfb'cd  hy  law  to  convey  or  transfer  his 
ir.hjritnnce  or  freehcld  to  othtrs  during  h':s  minority. 

So  that  in  ia'vV  there  is  a  total  aofoiute  difability  in  an  infant,  There  Is  an  ab- 
that  by  no  manner  of  conveyance  can  he  difpofe  of  his  inhe-  ^'^''^tc^^if'^biiity 

,  .         '  ^  in  aa  i-.tanl;,  to 

^^t^"Ce.  ^  ^  ^  _  ^  difpofe  of  his 

But  then  it  has  been  infifted  here  is  no  fort  of  inconvenience,  inheritance, 
for  Mrs.  Winfmore  being  above  the  age  of  nineteen  was  as  dif- 
:reet  as  if  ilie  had  attained  the  age  oi  twenty-one,,  and  the  court 
may  judge  whether  flie  had  difcreiion,  enough  to  exec-jte  fuch  a 
power. 

This  is  of  fuch  hatitude  and  extent,   that  I  own  I  fhould  be      r  1 
;ery  forry ,  as  prefiding  in  a  court  of  juitice,  to  be  intrufted  with  5      '-7^3  J 
or  it  does  not  come  in  que-ftion  tiil  aftCi  the  death  of  the  infant, 
md  no  perfonal  ir.quiry  or  examination  can  then  be  had  of  her 
udgment  and  difcretion. 

For  this  I  lhall  refer  to  Hoh.  22^.  in  pleading,  an  age  certain 
nujl  he  fit  down^  and  not  left  upon  telling  twelve  pence,  or  meafur' 
ig  a  yard  of  cloth,  as  fome  hooks  are,  that  the  court  may  judge  it  an 
g-/?  of  difcvelion  ;  for  cuftom  mu'l  not  abrogate  the  law  oj  nature'^ 
he  law  will  not  admit  it  in  the  cafe  of  a  cuRom,  then  why  fliouid 
t  in  the  execution  of  a  power  ? 
This  is  the  general  reafon  that  determines  my  opinion. 
And  if  the  law  had  been  otlierwife,  it  raufc  have  happened,  in 
bundance  of  inftanccs,  for  powers  are  given  to  infants  toraife 
noney,  to  make  Icafes,  ^c. 

Infants  come  in  the  courfe  of  fucceffion  into  poiTeffion,  and  ithasneverbcea 
et  it  has  never  been  held  he  could  exercife  any  fuch  power  over  ^^^^  ^'^  irt'^ni 
eal  eftate;  andthe  applyhig  for  f^veial  prlyate   afls  of  F^-  J^^a'^wiJ  ■ 
ment  fiiew    the  fenfe  of  maa!:iiKi  in    this    rcfpecl.    Such  ovei  real  eilate, 
n  application  was  made  in  the  cafe  of  the  prefent  Sir  Thomas  ^"'^  applying 

>rkins.  pa.ha;7icr.t  Caivf 

In  the  cafe  of  Evehn  verfus   Evekn,  2  P.  lV)ns.  ^oq.  the        fenf.».  of 
afeofLord  Kilmnrra/ Y-i^^^  D::l.r  Grey,  is  more  faUy'llated  ^^^f'""  '^'^ 
Ian  in  any  oihtr  place.        .L>y    u.c  kuicnient  a  power  was 


(i)   F'l'dt:   ci.'Ur  2  vol.  545- 

Vol.  in.  T  t        '  lefervcd 


^13  CASES  Argued  and  Determined 

Hbarm  v.      referved  of  charging  divers  of  the  lands  at  any  time  during  his 
OfiEENBAWK.   «  life  with  3000/.  a  pcrfon  borrowed  this  fum  01  the  Do6\:or, 
and  having  executed  his  pov/er  while  an  infant,  died  ,  foon 
**  after  he  came  of  age.    The  plaintiif  his  fon  brought  his  bill  to 
redeem,  on  payment  of  the  principal  fum  borrowed  j  but 
*'  the  court  decreed  it  on  the  common  terms,  becaufe  here  was 
a  power  given  him  by  2.Ct  of  parliament  to  raife  the  money, 
*^  and  immediately    to    give  fecurity,   which   was  actually 
done/' 

I  fent  for  the  regifier  bock  of  this  cafe,  Enjler  term^  17^2, 
and  there  it  looks  as  if  it  was  a  general  power  executed  by  virtue 
of  a  private  a6i:  of  parliament. 

I  then  fent  for  the  record  of  the  a£l  of  parliament,  and  there 
IS  an  exprefs  claufe  to  make  all  acls  relating  to  the  fettlemcnt,  oy 
in  purfuance  of  any  power  therein,  good,  and  that  notwith- 
{^anding  his  minority,  they  fliall  be  as  valid  as  if  he  had  attained 
the  age  of  SI. 

f  714  ]  Therefore  when  Lord  A7/;?7;/rr«j  made  a  fct.tlement  with  fuch 
refervation,  with  the  approbation  of  his  truRees,  the  a6b  of  par** 
iiamcnt  operated  upon  it. 

Taking  it  therefore  in  general,  I  am  of  opinion  an  infant  cannot 
execute  fuch  a  power. 

The  next  confideration  is^  if  th.ere  is  any  thing  particular  in 
this  power. 

Ph-Jl,  As  to  the  penning  of  the  power  : 

That  they  Jhould  permit  nj-d  fifffer  Lis  daughter  by  a72y  deed  of 
nvriting,  Sec,  [notivithfeanding  her  coverture)  to  givey  Sec.  all  his 
freehold,  &c. 

What  had  the  father  therefore  in  view  ?  Why,  to  exclude  the 
difability  of  coverture,  and  tliis  was  all  he  intended  to  guard 
againfi;  and  if  he  likewife  intended  to  exclude  the  difabi- 
hty  of  infancy,  he  would  have  taken  care  equally  to  exprefs 
\U  '  ' 

Thr '^o^^cr  Is,  to      The  daughter  at  the  time  of  his  death  was  upwards  of  19 
i-.fTcriiisdra^h-  years  of  age;   and   though  he  might   think  it  right  to  give 
her  this-  power   during  coverture,  yet  not  fo  during  her  in- 
fancy. 


tlie  n 


h!5  rtnl  ell-tc  j 

and  if' he  had  intended  to  exclude  the  difability  cf  inf;tncyi  he  would  equally  haya  taken  eare  to  cxprefi 
it,  dinii  txp-ejf:c  utuui  eji  exclufotiltcrluu 


It  is  plain  ])is  view  was  to  prevent  the  IiufDand's  influence,  and* 
to  make  ail  fafe  during  her  infancy. 

Therefore  fron^.  the  penning  of  this  povv'^er,  a  firong  objeclion 
arifes  againtt  lier  executing  it  during  infancy,  for  exbrejjio  unius 
ejl  exclnfio  alte.rins, 

Th-conf^rui^ricn  "  The  cor,f{ raOion  of  law  on  fach  a  nnwcr  as  the  prefent 
coupled  v/i:h  a:a   which  IS  coup.cci  wuli  an  intcrf^if-,      very  (l'.-; -r'::?-)!:  ironi  a  iJaKca 
intcreft.is  vsiy    powei  over  'dnothei  pcrfon's  eitate,  and  ihat  di^Liiiilion  has  been 

d.flcictit  ixom  a  ^^^^^^  j,^  ^J^^  ^.^^^^  COVeilS. 
naked  powLi-avrr  t    1    i       1    n       1        •      •  n 

av.otlifi- peifon's      -ihe  whoie  legal  eliate  here  is  giv.?nto  truitees. 
fi^-i'^c.  Firjx,  As  to  the  rcrxts  and  profits,  to  the  ufe  of  Tvlrs.  7^^/;^^ 

more  for  life;  and  in  the  leconu  place,  to  permit  and  iutiei 

Mrs, 
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k  be 
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Mrs.  Winfmore  to  give  and  dirpofe  of  the  lands,  £s*<:.  by  deed  of  Kkawlk  t.. 
will,  £3-..  ^  _  C».K^.ANX. 

So  that  fhc  had  an  equitable  intereft  in  the  lands,         and  the 
equitable  reverfion  in  fee  defcended  upon  her. 

If  (tie  ,does  not  difpofe  of  it,  where  will  it  veft  ?  In  herftlf!    [  715  ] 
If  not  difpofed  of  by  her  in  her  life-time,  where  will  it  defcend? 
To  her  daughter  ! 

If  this  then  is  a  power  to  be  exercifed  over  her  own  inheri- 
tance, I  am  of  opinion,  it  is  fuch  a  power  as  an  infant  cannot 
cxercifc. 

But  fuppoB  the  execution  of  the  power  is  bad,  yet  it  is 
faid  the  plaintiffs  have  an  equity  to  compel  the  infant  to  let  thern 
take  the  real  ellate,  for  fiie  ihaii  not  take  both  by  the  will,  and 
again  ft  the  will. 

In  gen-^ral  tliis  rule  is  right,  and  founded  on  proper  premifTes 
but  a  wrong  conclufion ;  for  this  purpofc  fee  the  cafe  oi  Noys 
verfus  Moydaunt^  in  ^  Vern,  581  (i). 

I  am  of  opinion  the  infant  in  the  prefent  cafe  is  not  to  be  com-* 
felled  to  make  her  ele£lion. 

For  the  inftvument  here  being  void  as  to  the  reid  eflate,  there  where  an  in- 
is  no  infbance  where  an  infant  has  in  fuch  a  cafe  been  compelled  ftrument  is  void 
to  make  an  ele61;ion,  for  here  is  prouerly  no  will  at  ail  as  to  the  *^ 

.J  4.     i       >  eftaCe,  an  infant 

i^tl^S.  is  not  compelled 

to  make  an  elec- 
tion, whether  fhe  will  take  by  or  agalna-  the  will,  for  as  to  the  lands  h  is  properly  ss  iv'iUat  alU  ^ 

It  is  like  the  cafe  where  a  man  executes  a  will  in  the  prefence 
of  two  witnelTes  only,  and  devifes  his  real  eftate  from  his  heir 
at  law,  and  the  perfonal  eflate  to  the  heir  at  law  ;  this  is  a  good 
will  as  to  perfonal  eftate,  yet  for  want  of  being  executed  accord- 
ing to  the  ftatute  of  frauds  and  perjuries,  is  bad  as  to  the  real 
eftate;  and  I  Tnould  in  that  cafe  be  of  opinion,  that  the  devifee  of 
the  real  eftate  could  not  compel  the  heir  at  law  to  make  good  the 
devife  of  the  real  eftate,  before  he  could  intitle  him  to  his  per- 
fonal legacy,  becaufe  here  i-s  no  will  of  real  eftate  for  want  of 
proper  forms  and  ceremonies  required  by  the  ftatute. 

But  the  diftinclion  between  this  cafe  and  that  of  Noys  and 
Mordaunt  is,  there  a  father  had  difpofed  of  his  whole  eftate  for 
the  beneht  of  his  children  ;  here  Mrs.  Winfmore  is  giving  her 
whole  real  eftate  from  her  chiUl,  and  therefore  does  not 
fail  within  that  benevolent  equity  the  court  exercifed  in  that 
caffi. 

But  what  I  principally  rely  on  Is,  that  here  is  no  inftrument 
which  would  pafs  the  real  eftate. 

The  next  qeuftioti  is,  If  afiignees,  the  plaintiffs  in  the  crofs 
Caufe,  as  ftanding  in  the  place  oi  Mr.  Winfmore  the  bankrupt, 
tiave  a  right  to  the  rents  and  piofits  of  Mrs.  Winfmore  %  real 
ftate^  as  confiderlng  him  in  the  light  of  a  tenant  by  the  cur* 
Ufy. 

(1)  See  alfo  Morris  v.  B'urro"JJCSy  ante  7.  voL  62^. 
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HEARtt:  V.       I  am  of  oninion  Mr.  Winjmore  could  not  be  conficiered  as  te» 

The  rents  under     Under  Dotlor  V/ortlo^  will,  the  rents  and  profits  are  to  be 
Dr.  Wvrth\  will  applied  to  the  fole  and  feparate  ufe  of  Mrs.  Winjmore^  and  the 
truRees  who  had  the  fee  in  all  the  teftator^s  real  eftate,  were  to 

plied  ro  the  lepa-  .         ,  _  ™     -  _     _  ' 

rate  ufe  of  the    permit  and  lulfer  her  to  diipoie,  is>c^ 

wire,  and  the 

truftees  who  h?.d  the  fee  in  all  the  r^al  eflati  being  to  pernait  her  todifpofe  of  ity  the  whole  legal  eftate 
•f  the  inheritance  was  in  them,  and  therefore  neicher  in  law  or  equicy  was  the  hufband  tenant 
curtefy. 

What  was  the  efFe£l:  of  this  ?  The  v/hole  legal  eftate  of  the 
inheritance  was  in  the  truftees. 

However,  it  is  faid,  a;  hufband  may  be  tenant  by  the  curtefy 
of  a  trufl. 

But  confider  what  is  neceflary  to  make  a  tenant  ly  the  curtefy  % 
the  wife  muft  have  the  inheritance,  and  there  mufl  be  likevv^ife 
a  feifin  in  deed  in  the  wife  during  coverture  ( i). 

It  is  true,  fiie  had  the  inheritance,  becaufe  it  defcended  till 
the  execution  of  the  power  ;  but  then  the  father,  whofe  eflate 
it  was,  has  made  the  daughter  a  feme  fole  and  has  given  the  pro- 
fits to  her  feparate  ufe  ;  therefore  what  feifm  could  the  hufband 
have  during  the  coverture  ;  he  could  neither  come  at  the  pof- 
feflion,  nor  the  profits  {2). 

Was  there  then  any  equitable  feiiin  of  the  hufband  ? 
None  at  all  ;  and  to  admit  there  v/as,  M.'ould  be  dire^lly  con- 
trary' to  the  father's  intention  ^  and  therefore  neither  in  law 
or  equity  was  the  hufband  tenant  hy  the  curtefy. 

Another  queftion  has  been  made,  v/ith  regard  to  the  interefl 
of  the  Sooo/.  given  by  the  will  of  Mrs.  JVinfmore  to  her  daugh- 
ter. - 

I  am  of  opinion,  under  the  circumilances  of  this  cafe,  fhe  is 
not  intitled  to  the  intereil. 
Where  leeaciss  The  general  rule  is,  where  legacies  are  given  payable  at  a  cer- 
aregivenpayabie  tain  time  they  carry  no  intereft,  for  interefl  is  for  delay  of 
they^cai^>"noTn'  P^T'^s"^  coniequently  till  the  day  of  payment  comes  no  in- 
terefl:, for  ti!i    terert  is  demandable. 

the  day  of  pay- 
ment comes  it  is  net  deiliandable  j  but  if  given  to  a  child,  the  court  vrlll  allow  it  by  way  of  mainte- 
jiance  (3). 

But  I  do  admit  at  the  fpme  time,  where  a  legacy  is  given  by 
a  father  to  a  child,  though  the  legacy  is  not  payable  but  at  a 
certain  time,  yet  the  court  allov/s  interefl. 

But  in  all  thefe  cafes  the  ground  the  court  goes  on,  is  giving 
interefl  by  way  of  maintenance. 

Here  Mrs.  IVwfmoreh.^^  allotted  maintenance  for  her  daugiiter 
from  the  general  fund  of  her  perfcnul  eflate:  there  is  another 

(1)  Vi^te  (U  Greyy.  Rlchanifon^  anle  (3)  ^QC  Heath  Perry,  anie  10 1,  notes 
469.  I  and  2. 

(2)  Roherts  v.  Dixivcll,  ante  i  vol. 
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tiling  obfervable,  the  contingency  in  her  will,  of  the  daughter*s  Hkarliv. 
dyinji  before  21  ;  I  agree  it  is  a  condition  fubfequent,  but  (till 
it  fhcws  the  vie  w  of  the  teilarrix,  and  that  fhe  faw  it  might  never 
be  her  daagbr-r'^,  and  tlierefore  to  give  her  intercfl  would  be 
frDntrary  to  the  inreDtion  of  the  teftatrix. 

Tlicre  arc'  fc'veral  cafes  where  this  court  have  made  a  greafc 
ftretch  to  ^-ive  children  interefi:  on  h^gacies,  particularly  ^^r/j^r- 
/ey  verfus  Vernojiy  I  P.  Wms*  783,  but  that  went  on  particular 
circum{!cinces. 

Therefore  I  am  of  opinion  (lie  can  have  no  more  iatereft  than 
tke  maintenance  in  the  mean  time. 

As  to  t!ie  eftate  left  by  Mrs.  Dorothy  Price,  the  aunt  of  Mrs. 
Winfinore,  that  muft  belong  to  the  aftignees  of  Mr.  Winjhiore 
under  the  cominifFion  of  bankruptcy  againft  him,  as  ftanding  ia 
the  place  of  the  hufband. 

But  then  it  is  infilled,  as  Mr.  Winfmore  had  made  no  provi- 
fion  for  his  wife,  or  the  iiTae  of  the  marriage,  that  his  afTignees 
fhali  not  be  permitted  to  touch  this,  till  they  have  made  fome 
provifion  for  the  iflue  of  the  marriage. 

And  fo  it  v/as  held  in  two  cafes  before  Lord  Chancellor  Cozu'> 
per  \  and  I  was  alfo  clearly  of  the  fame  opinion  in  the  cafe  of 
Jewhi  vtr{M^.  Mauffofii  Ocl-jher  27,  1 742.  (2  "TV.  Atk.  4 1  7.) 

Bat  f  can  find  no  cafe  wliere  the  court  have  done  it  in  th? 
cafe  of  ;'  !ii'^nees  of  a  bankrupt  after  the  death  of  the  bankrupt's 
wife  :  a;id  here  too  the  ilfue  of  the  marriage  is  fo  well  provided 
for,  that  I  am  of  opinion  the  court  ought  not  to  make  this  the 
fir  1  precedent  of  it,  whatever  they  might  do  in  a  cafe  not  To  cir- 
cum 'lanced.  * 

But  tae  prefent  is  not  fuch  a  cafe,  as  would  ii?ch'ne  th^  court 
to  make  a  ^Iride  further  than  any  of  the  former  cafes  have  gone. 

H;.s  L,)' ddiip  declared,  that  as  to  the  real  eftate  devifed  by 
the  will  of  Do'^or  Wovlh  to  his  trufiees,  the  will  of  Mrs.  IVinf-. 
more  beir:g  made  during  her  infancy,  Vv'as  not  a  good  execution 
of  the  pa  .ver  relating  thereto  contained  in  Doctor  JV'ortb's  will^ 
and  that  the  inheritance  of  fuch.  real  eilaie  ii  defcended  to  the 
defend.int  AIar\f  Winfmore  the  infant,  who  is  heir  at  law  both  of 
Mrs.  Winfnnre  her  mother,  and  of  Bo6lor  W'crth  ;  and  that  tliC 
defend;; iit  iFz///^;;?  Winfmore  the  bankrupt  is  not  jntitied  to  be 
teiuvit  by  the  purtefy  thereof. 

Ke  alio  ueciavcul  that  the  leafehold  eflate,  comprifed  in  the  fet-    C  7^^  3 
tlcment  made  cn  the  marriage  of  Do£ror  IVcrth  with  Mary  Price^ 
dated  the  Dccenihn-   1722,  v/hich  is  no'>y  held  by  leafe 

for  lives,  belonged  to  Mr3.  IV'nfmore  by  vimjeof  the  fettlenient, 
and  on  her  death  came  to  the  infant  her  daughter  and  heir,  and 
therefcse  directed  born  bills,  fo  far  as  they  feck  any  relief  touching 
the  faid  leafehold  estate,  or  touching  the  real  eilate  of  Doctor 
Worth,  to  be  difmii]ed  without  cofts. 

He  alio  declared  that  the  refidue  of  Do'fbor  IForih's  perfonal 
el  ite,  being  given  by  his  will  in  truft  for  the  feparate  ufe  of  Mrs. 
Wii'friiorp^  was  not  fubje6i;  to  the  debts,  power  or  cont;-oul  of 
her  hulband,  and  alfo  the  rents  and  prolits  of  Do£lor  WortU^ 

T  t  3  real 
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Hearlp  V,  real  cftatc  devifed  to  her  feparate  ufe  accrued  during  her  life^ 
Gk,£enbank.  ^i^^  profits  and  proceeds  of  both  thefe  funds  ought  to  be  con- 
fidered  as  the  feparate  perfonal  eflate  of  Mrs.  Wivfmcre^  not  fub- 
je^l  to  the  debts  or  power  of  her  faid  hufband  ;  and  that  \.\\^  fame 
are  well  difpofed  of  by  Mrs.  Winjmore^  fhe  being  above  the  ag^ 
of  feventeen  at  the  time  of  making  her  will  3  and  therefore  di- 
rected the  ci'ofs  bill  brought  by  the  affignees  under  the  ccmmif- 
fion  of  bankruptcy  againlt  l\!r.  JVwfmcre,  fo  far  as  it  fcel;s  any 
relief  touching  the  perfonal  eflate  of  Dc 61  or  M^a  th  ox  the  rents 
and  profits  of  lus  real  efiate,  to  be  difmiffed  without  cofbs. 

He  alfo  declared  that  the  legacy  of  eight  thoufand  pounds  given 
by  Mrs.  M'^infmore's  will  to  her  daughter,  fubjedl  to  the  contio- 
tingencies  therein  menfioned,  will  not  carry  interefl:  till  the  fam.e 
fliall  become  payable  riccording  to  the  will,  and  that  tlie  annual 
fumxS  thereby  refpe£lively  given  for  her  maintenance  ought  to  be 
deemed  as  given  in  lieu  of  intereft. 

And  in  the  crofs  caufe  his  Lordflilp  alfo  declared,  that  what 
the  late  Mrs.  Wififmjre  was  intitled  to  under  the  will  pf  her  aunp 
Dorothy  Price  belonged  to  her  hufband,  and  is  now  vefted  in 
^the  aQignees  under  the  commiflion  of  bankruptcy  againd  him, 
'who  are  the  plaintiffs  in  that  caufe. 

He  alfo  declared  that  the  copyhold  eflates  of  Dorothy  Price^ 
tliough  for  life,  yet  being  by  the  cuftom  of  the  manor,  where? 
of  the  fi:me  are  parcel,  a  chattel  interefl,  the  fame,  and  alfo  the 
"rents  and  pronts  thereof  received  by  Dc6lor  TForth  in  his  life- 
time, or  his  executor  fince  his  deceafe,  ought  to  be  deemed 
part  of  her  perfonal  eflate,  and  brought  into  the  account  before 
fhe  Mafter  and  it  being  admitted,  that  tlie  fum  of  fourteen 
lnundred  pounds  was  paid  by  Doclor  Worth  to  Mr.  Wusjmore 
jtfter  his  rnarri'age  with  his  wife,  oti  account  of  what  Ihe  was  in- 
titled  to,  he  declared  the  fame  ought  to  be  deemed  as  paid  in  pa?t 
■pf  the  perfonal  eilate  of  Dorothy  Pr'ia  (i ).  '     '  ■ 

(l)  ^eg.  lib.  A.  1748.  fcl.  69S. 


Cafe  268.    Potter  vcrfus  r otter ^  July         '^•749,  ihe  laj  Seal  after  Trinity 

Term, 

'  C  719  1 

5.  C.  i  Vf;i.274.     ^    Bill  was  brought  by  a  devifee  of  all  the  eflate  real  and  per- 
■^.cn^che  heir    jTi   ^^^^^^     t^^e  late  ardibiff.op  Potter,  to  eftabliOi  the  will  and 
at  Jaw  by  his      codlicils,  and  to  carry  the  trulls  of  them  into  execution, 
anfwcriu  d  b:il 

^rpufcht  trj  eibbi;,7i  a  v/lll,  adroi  *  it  to  be  duly  executed,  snd  to  the  purport  as  fet  forth,  fayino', 
"At  ilje  ciofe  j  cf  ii-^  i,e.  Js  the  Jieir  at  h^w  the  tc  ftator,  is  rcc  fufiicient  to  intitle  him  to  ihe  mlpcftiOij 
of  the  title  deed- and  writint^  belo/i^iiig'to  tiic  cltatf. 

The  heir  at  law  vho  is  made  a  defendant,  does  not  controvert 
either  die  will  or  codicils,  but  admits  th{:y  were  duly  executed, 
and  to  the  purport  as  they  are  fet  forth, in  the  bill. 

It  was  moved  to  day  in  behalf  of  the  heir  at  law,  that  all  the 
iitlc-deeds  and  wridngs  ox  the  late  archbifhop's  eflate  mi^^ht  be 
produced  for  his iwfpcdion,  without  pointing  out  in  v/hofe  cufto- 
.  ■    ■    .  dy 
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c!y  they  are,  or  fpccifying  the  nature  or  fuullance  ofthe  deeds  he  ^J.^iJ^^J/* 
requires. 

rhe  Attorney  and  Solicitor  General,  coiinfcl  with  the  motion, 
infifled,  that  notwithdanding  n-?otions  of  this  kind  are  generaHy 
made,  where  an  heir  at  law  that  is  difinherited  is  the  plaintiff', 
yet  there  was  equal  juftice,  that  he  fhould  have  the  infp£(£lion  of 
the  deeds,  where  he  is  the  defendant,  becaufe  where  the  eft  ate 
is  totally  devifed  away  from  him,  it  is  but  natural  equity  tliat  he 
fliould  be  fatisfied,  whether  he  is  lawfully  difinherited. 

Mr.  Capper  of  the  fame  fide  cited  the  cafe  of  Smith  verfus 
Btnithy  before  Lord  Hardwkke  in  1745,  in  fupport  of  the  mo- 
tion. 

Lord  Chancellor, 

I  do  not  remember,  nor  do  I  believe,  fuch  a  motion  as  is  now 
made  in  behalf  of  the  heir  at  law  was  ever  granted,  where  he  is 
a  defendant  to  a  bill  of  this  kind. 

Though  I  will  not  fay  bur  upon  fome  particular  circumftanceS 
he  may  be  intitled  to  what  is  now  prayed. 

As  fuppofe  he  (hould  in  his  anfwer  infift  upon  fome  old  en- 
tail which  has  not  been  barred  by  a  recovery,  and  confequently 
{lill  exifting,  or  controvert  the  legality  of  the  will,  or  the  exe- 
cution of  it,  or  infift  that  only  a  part  of  the  real  eftate  is  devifed 
away,  and  of  courfe  the  remainder  defcends,  and  he  exprefsly 
claims  it  as  heir  at  law. 

But  in  the  prefent  cafe  the  heir  at  law  does  not  fo  much  as 
deny  any  one  circumftance,  either  as  to  the  execution  of  the 
archbifhop's  will,  or  his  power  of  devifi.ag,  but  admits  the  whole,      [  ♦-ao 
as  it  is  fet  forth  by  the  plaintiff  \n  his  bill. 

And  barely  faying  at  the  cLfe  of  his  anfwer,  that  he  is  the 
heir  at  law  of  the  teftator,  is  not  fufficient  to  intitle  him  to  an 
infpeclion  of  tlic  deeds ;  befldes,  lie  does  not  fo  much  as  point 
out  what  the  deeds  are  that  he  wants  to  infpe61:,  nor  the  fub- 
ftance  of  them,  which  he  might  do  though  not  in  his  cuftodv. 

Upon  the  whole,  here  is  no  prctciice  for  what  the  heir  at  law 
prays  by  the  motionj  and  therefore  he  muft  talce  nothing  by  it. 


Turzvin  verfus  Gibfon,  July  31,1 749.  ^^^^  ^^^^ 

IT  was  inHfted  by  the  petitioner  TAargarct  Ttiriu'in,  as  ftie  is 
the  reprefeniative  of  Arthur  Harding  her  firft  hufband,  zwX 
he  has  left  bond  ckbts,  that  M^nde,  the  folicitor  for  Arthur  Hard^ 
i?}g,  who  v/Lis  the  plaintiff  in  tlie  original  caufe,  has -no  right  to 
l^e  paid  out  of  the  iiim  decreed  for  the  plaintiff  in  preference  to 
bond  credirors. 
Lord  Chavcellor, 

lam  of  opinion  that  a  folicitor,  in  coniideration  of  his  trou-  ^i^df^jurirfor 
ble,  and  the  money  in  difburfe  for  his  client,  has  a  right  to  be  his  dien:  iias  a 

right  CO  be  p  iid 

out  of  a  duty  decreed  to  an  idminiflrator,  and  a  li;n  upon  i:,  before  the  bond  creditovsof  iac  dwcealed; 
norc«ithe  adininifiraicr  controvert  this  riiie,  bj  inliiting  on  applying  the  ai^cu  iu  a  c^UiCii  of  ikJiwiiu-' 

T  t  4  paid 
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TuRwiN  V.  ^2.id  outof  the  duty  decreed  for  the  plaintiff,  andhas  a  lien  upon  it, 
Gibson.  before  the  bond  creditors  of  the  deceaied  piaihtifF,  and  it  is  con- 
ftantly  the  rule  of  this  court  3  neither  can  the  adminiftratrix  con- 
trovert this  rule,  by  inhfting  upon  applying  the  affets  in  a  courfe 
of  adminiftration  ( i ).  * 
Upon  another  petition  a  fliort  time  before,  Lord  Chancellpr 
hid  down  the  fame  rule. 

(0  F'i^k  Taylor  V.  L^w/.r,  poll  727. 


March  verfus  Head,  July  31,  1 749. 

A    Woman  who  had  a  thoufand  pounds  to  her  fortune,  had 
1%.  no  other  provifion  under  articles  before  marriage  than  on- 
c  ^  covenant  from  the  hiiibann,,  that  he  v/oidd  confider  himfelf 

other  provifion  as  a  freeman  of  London^  and  if  (lie  furvivcd  him,  flie  Oiould  have 
tha-i  only  a  .0-  £-^^|^  ^  ^z.'iz  of  his  perfcnal  efhte  as  belongs  to  the  widow  of  a 

vena  It  from  .he  ,  .,  ^        ^  o 

bufband,  that  he  freeman. 

wculd  CO  ifider 

himfelf  a  freeman  of  London  :  On  her  fither's  death  Hie  became  Entitled  to  1800  /.  more,  and  applies 
for  a  .  .rther  provifio':!.  Tk  f  coi  >-{ ,  from  the  tare  it  takes:  cf  the  'viterr/}  cffeme  co-vcrtSy  will  on  an  acaJjioA 
if fortune  to  the  ivifei  cbiigo  the  httJbandiQ  mclc  a  further  prcvifiOn. 


Cafe  270. 

A  woman  who 
had  1000/.  in 

article  before 


Upon  the  death  of  the  v.- ife's  father  and  mother,  flie  as  next 
of  kin  became  intitled  to  eighteen  hundred  pounds  more, 
r  721  ]  TliC  hufband  and  wife  live  feparate  ;  an  application  was  made' 

now  la  behalf  of  the  wife  for  a  further  provifion,  on  this  addi- 
tion of  foriuiie. 

Lord  Chancexloi?:, 

This  coun,  according  to  the  power  it  e>:ercifes,  and  the  care  that 
it  always  takes  of  the  intereft  of  feme  cox erts^  will  either,  where 
there  is  no  provifion  at  all  for  the  wife,  on  money  coming  to  her, 
oblige  the  liu  (band,  before  he  is  permitted  to  touch  it,  to  m.ake  fome 
provifion  for  her  j  or  where  there  is  a  flender  provifion  only 
ixwiCji  before,  on  an  cicct-ffion  of  fortune  to  the  wife,  if  it  be^con- 
fider-ible,  ^lot  if  a  trifle  only;,  oblige  the  hufbaiid  to  make  a  fur- 
ther pr(;v;i;()n  (0. 

1  ^Tiiiik  in  the  prcfcnt  cafe,  the  provifion  m.adc  for  the  wife 
n  very  :!::n.!er  onr,  and  of  a  vtry  prcca^ioas  nature;  and  there- 
fc.^re  I  wiil  refer  it  to  a  ivhrfier  to  receive  propofals  for  a  iur- 
tht^r  proviilou  on  the  btluilf  of  (he  wife,  in  proportion  to  this 
acccuion  of  eighteen  hu;;vli\:ti  ^  jLiuJis  j  and  ordered  it  accord- 
ingly (2). 

(0  J^-/on  V.  MoJj'jn^  antf  2  \o]  420.  (2)  Arv.  ^-  ^9^* 
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Hall  verfus  Hall  JuUjy  31,  1 749  ( i ).  Cafe  271. 

AN  application  was  made  to  the  court  to  compel  a  young  The  guardian  Ii 
gentleman,  who  has  been  placed  at  Etoti  fchool  by  his  a  proper  judge  at 

1  •  .  •  what  fchool  to 

guardian,  to  return  there  agam.  p,^^^  ^^^^^ 

and  the  court 

vlll  not  indulge  the  infant  in  being  put  to  a  piiyate  tutor,  or  going  to  another  fchool,  and  if  he  refufcs 
to  jgo  will  take  a  proper  courle  to  corrpel  him  . 

The  lad  of  fixteen  years  of  age  being  prefent  in  court,  and 
laving  no  reafonaMe  grounds  of  complaint  againll  the  mafter  of 
the  fchool,  Lord  Chancellor  would  not  indulge  him  in  being 
Dut  to  a  private  tutpr^  or  going  to  another  fchool ;  but  faid,  his 
guardian  was  the  proper  judge  at  what  fchool  to  place  him,  and 
where  he  had  fent  him,  w,is  a  fchool  of  very  great  reputation  : 
and  that  if  he  fhould  refufe  to  go,  he  would  take  the  proper 
courfe  to  compel  him. 

His  Lord '  hip  mentioned  an  inflance  in  Lord  Macclesfield^ s  A  young  gjntle* 
time,  of  a  young  gentleman  who  had  been  placed  by  his  guardian  ^a<i 
at  the  Univerfity  •  of  Cambridge^  and  on  his  abfenting  hmifelf  theUniy^trfit^^ 
froi\j  thence,  and  refufing  to  re: urn,  Lord  Macclesfield^  on  ap-  of  Cambridge, 
plication  to  him  by  the  guardian,  fent  him  to  the  Univerfity  in  abfentmg 

%  ^     ,       n  •  •  ix  n-  /         himfelf,  and  re- 

the  Cultody  or  his  own  tipltatt.  -  fuf,„g  to  return, 

was  feat  back  by- 
Lord  Macclesfield  in  the  cuftody  of  his  own  tipftafi^ 

Here  the  lad  agreed  to  go  back  to  Eton,  and  was  indulged  by 
the  court  in  a  fortnight's  time  for  that  purpofe. 

(1)  Reg.  Lih.  A.  1748.  fol.  526, 

Harris  verfus  Harris,  February  7,  1 750.  Cafe  272. 

THE  plaintiff,  a  mortgagee,  brought  a  bill  in  conjuuflion  A  decree  for  a 
with  feveral  bond  creditors,  againlc  the  heir  at  law  of  the  f^ieof  an  ettate 
mortgagor,  for  a  fale  of  the  mortgaged  premifTes.  LSpoAeJ' 

a  ftated  fum  due 

w  the  mortgagee  for  principal  and  intereft,  and  report  confirmed,  as  the  mortgage  is  at  5  fer  cent,  and 
•here  is  anoih-r  morigagse  and  creditors  befidts,  fiom  the  time  of  the  Maimer's  report  being  contirmsd, 
t^fliall  cany  only  4/'fr 

There  was  a  decree  accordingly,  and  the  mortgagee  was  di- 
eted to  be  paid  his  principal  and  intereft  in  the^firft  place, 
)ut  of  the  money  arifmg  from  the  fale. 

The  Mafter  made  a  report  of  a  ftated  fum  due  for  principal 
md  intereft,  and  the  report  was  confirmed. 

The  phintirF,  the  m.ortgagee,  moved  to  day  that  the  Mafter 
night  compute  lubfequent  intereft  and  cofts  upon  the  fum  report- 
d  due. 

The  eftate  fold  under  the  decree,  produced  about  a  thoufand 
)Ounds  more  than  would  pay  the  original  mortgage  5  and  one  of 

the 
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^A^lit*  defendants  is  a  fubfequent  mortgagee ;  but  there  was  not 


km 


near  enough  arifing  from  tiie  faie  to  pay  the  fecond  mortgagee, 
and  bond  .creditors. 

The  reft  of  the  plalntifFs,  and  the  defendants,  oppofed  the  mo- 
tion, and  endeavoured  to  take  a  dlfi'erence  between  the  prefent 
bill  and  a  bill  of  foreclofurCj  infiftlng,  that  in  the  latter,  the  court 
directs  the  Mafler  to  allow  fubfequent  intereil  upon  the  fum  re- 
ported due,  becaufe  it  is  a  compenfation  to  the  mortgagee  for  be- 
ing kept  out  of  his  money,  by  the  court's  allowing  time  to  the 
mortgagor  to  redeem. 

But  here  a  fale  is  prayed  in  the  firfl  inftance,  and  the  intereft  of  ^^^"^^^ 
the  creditors  are  concerned,  and  therefore  it  would  be  hard  to 
give  intereft  upon  intereft  in  favour  of  one  creditor  to  the  preju- 
dice of  the  reft. 

Lord  Chancellor, 

This  cafe  differs  from  the  common  one  cf  a  foreclofure  (i), 
and  it  would  be  rather  too  much  to  give  fuch  an  advantage  to  the 
mortgagee  over  the  reft  of  the  creditors^  efpecialiy  as  the  mort- 
gage ^Tarries  five  per  cent  (2). 

His  Lordft-.ip  therefore  propcfed  to  his  counfel,  that  from  the 
time  of  the  Mafter's  report  being  confirmed,  it  fhould  carry  on- 
[  723  ]    ly  four  per  cent,  the  plaintiff  acquiefcing  in  this  propofal,  his 
Lordihip  gave  diredliorrs  accordingly  (3)* 


So, 
'ears, 


yili  11 


Foi 
wile, 


(i)  Butter  V.  Duncomh^t  i  P.  453.  (2)  This  does  not  appear  in  the  Re- 
JBrswn  V.  Barkham     P.  IF.  653.  gilter's  Book. 

(3)  Reg.  Lib.  A.  1750.  fol.  184. 


11  tilt 
iiid  lii 
n  tilt; 
fthe 


Cafe  273.  F arr ant  NttiM^.  Lovely  Feb,  12,  1 750. 
^.C.  And.  105. 

^^^\!^.  A         ^'^^  ^^^"S^^      ^  X^iVv^Aox^  to  ftay  wafte  in  ar^"^'"^^ 

tioa  at  the  fuit  /  JL  under-lefiee,  who  held  by  leafe  from  the  original  leffee  ( j  ) 

cf"  a  grouni'.  land- 
lord to  Itay  wafte  in  an  under  le/Tce,  who  hoUs  by  leafc  frcra  the  original  IcfTor, 


Lord  Chancellor,  '  •  jWo] 

A  certificate  bemg  produced  of  the  wafte,  1  am  of  opinion  the  Hj'i 
plaintiff  has  the  fame  equity  as  in  other  cafes  of  injunctions. 
Affmalnderm-^n      ^'^  where  there  is  tenant  for  life,  remainder  for  life,  r 
in  fee  rnay  have  maiiulcr  in  fcc,  yct  the  court,  on  a  ]>ill  brought  by  remaiiider-l.' 
an  injundion  to.  j^an  in  f'cc,  to  ft;iy  wafte  in  the  firft  tenant  for  life,  will,  not- 


Hiiii 


^fft  tlntnt^W*  wirhftanding  the  intermetllate  eftate  for  hie,  upon  a  certificate  o: 
life  notwith-     the  vvafte,  grant  an  injundtion  (2).  , 

ftandlnga)!  in- 


lerinediaLc  eftare  for  life.  %  r^^^  ] 


(i)  It  appears    from  the  Rfgidcr's  grounJ  rent  bad  bcfn  conilantly  pai|  afwer;, 

Bo*)k,  ihat  mis  morion  was  ir,ade  by  Reg,  Lw.  A.  17  50.  f^:)i.  184.  s  eferr^d' 

f arrant,  who  was  the  afTignee  cf  a  leafe  ('2)  Robi>:foa  v.  i'ntony  anle  2i0.  G'^zr/^ 

granied  by  on£  A.'llnf.h,  10  whcai  the  v.  Cotton^  pott  '   '  ' 

So 


Tlie, 


in  tlie  Time  of  Lord  Chancellor  Hardwicke.  •^ij 

So,  where  a  mortgagee  in  fee  in  polTeffion  commits  wafte  by   Far r ant  t. 
utting  down  timber,  and  the  money  arifing  by  the  fale  of  the  ^f^lZ^^l' 
imber  is  not  applied  in  finking  the  interell  and  principal  of  his  cutsTo^wn^^a- 
lortgage,  the  court,  on  a  bill  bronght  by  the  mortgagor  to  flay  ber,  and  does  loe 
/afte,  and  a  certificate  thereof,  will  grant  an  injundlion.  ll^fil^fr^'^c: 

fale  in  finkiaj 

tke  *mtef«ft  anntd  principal,  the  mortgagor  may  have  aa  injunSion  to  ftay  wallt* 

So,  likewlfe,  where  there  is  only  a  mortgage  for  a  term  of  So,  where  the 
ears,  and  the  mortgagor  commits  wafte,  the  court,  on  a  bill  by  mortgagor  com* 
^le  mortgan;ee  to  ftay  wafte,  will  grant  an  injundUon,  for  they  ^uJt  ^"Jfi^'^  ^'^^ 
irill  not  fuller  a  mortgagor  to  prejudice  the  incumbrance  (i  ).       the moTtgag^Tr* 

injundlion,  for 

tk«y  will  -Botfaffer  the  mortgagor  to  prejudice  the  incumbraiicc* 
For  thefe  reafons  his  Lordfliip  granted  an  injun£lion  to  ftay 
(  l)  Rohlnfon  V.  Litton^  ante  2  10. 


Raiiray  NQxiM'a  Darley,  February']^  ^IS^-  Cafe  274* 

[  ] 

R.   Rattray  and  his  wife  filed  an  original  bill  againft  i^- and  his  wife 
jD^r/.>'the  14th  of  Alay  17,-0,  who,  on  the  third  of  binj  ^^wS^ 
"^uly,  put  in  a  plea  and  anfwer,  and  the  plea  was  -  allowed,  the  defendant  put 
)n  the   17th       May,  Barley  hied  a  crofs-bill  againft  Rattray 
nd  his  wife,  to  wliich,  on  the  25th  of  Otloher  lall,  they  put  i.'iiied'a  crofi 

their  anfwers,    to  which   he  filed  fifty-five  exceptions :  bill  againft  iJ. 
n  the  nth  of  December  lall,  Rattray  and  his  wife  filed  their  »f . t» 

'  .  .  .     -^^  which  chey  put 

mended  bill  5g:iinft  Darley^  to  which  he  appeared  on  the  24th  in  their  anfwers, 
f  December,  and  upon  a  fuggeftion  that  the  plaintiffs  in  the  ^•"'^  exceptions 
riginal  caufe  have  loft  their  priority  of  fuit  by  means  of  their  l^'lnd'his 
mended  bill,  and  have  alfo  put  in  an  infuihcient  anfwer  to  the  wife  filed  their 
rofs-bill :  Darley  moved  befpre  the  Mafter  of  the  Rolls  the  ^"^•^^^'^'''^^^1^ 
rft  day  of  this  term,  that  he  nvght  have  fix  weeks  time  to  put  in  appeared,  'and' 
is  plea,   anfwer,    or   demurrer,   to  the  nme?ided  hill,    after  the  prayed  iix  weeks 
fendanis  llzm-AW  and  his  ^ife  Pj all  have  a?f.vered  the ''plawtif  'P''^'^ 

\    ■,     ,  r   7-n  -J    J  r         u   ills  anfwer  £0  tne 

/arley  /  crofs-bllL  amended  bill  af- 

ter R.  and  his 

ifc  ihall  h?.vp.  anfwered  the  crofs  bill.  The  pLilntijf  in  rhs  crofs-hiU hatnn^ procured  s  report  that  the  unjuxr 
'li,  to  n  was  inpjficitnt,  R.  by  that  means  loji  the  priority  cf  fult. 

His  Honor  gave  Darley  a  month's  time. 

The  piaintilts  in  tlie  original  bill,  apprehending  t\\\?.  to  be  ir- 
^gular,  moved  to  day  iliat  the  order  made  in  thefe  caufes  on  tlie 
3d  ot  January  mviy  be  d.fcharged. 

It  was  infided.  for  the  motion  by  Mr.  Tracv  Athyns,  that  if  an 
ifvver  appears  upon  the  records  of  the  court,  and  ha^  never  been 
ferred  for  inraificiencyj  the  court  will  not  examhie  v.'hcther  it 

fuiFi.cient  or  not* 

That 
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Eattsay  v«      That  tlie  bare  taking  exceptions  tb  an  anfwer  can  never  be 
ARLEy.     ^^.^      afFe£l  it  in  any  refpec^:,  for  they  are  little  more  than 
a  memorandum  delivered  by  one  clerk  in  court  to  another,  and  is 
a  private  tranfa6t:ion,  and  not  of  record. 

That  the  plaintiff  mufl  take  another  fcep  to  fubftantiate  his  ex« 
ceptions,  and  procure  an  order  to  refer  them,  and  muft  alfo  have 
a  report  of  the  infuSciency  of  the  anfwer,  or  elfe,  to  all  in- 
tents and  purpofes  it  will  be  confidered  as  an  anfwer,  notwith- 
,  {landing  the  exceptions  and  if  fuch  a  pra£tice  was  allowed,  it  \ 
would  be  attended  with  ill  confequence  to  the  proceedings  of  , 
this  court,  for  then,  a  plaintiff,  to  elude  jaftice,  would  have  ] 
nothing  to  do,  but  to  take  exceptions,  and  by  that  means  gain  j 
time,  and  delay  the  plaintlfi' in  the  progrefs  of  the  caufe.  j 

And  therefore  infilled  that  the  fpecial  order  for  time  is  irre=  j 
gular,  and  fhould  have  been  a  general  one  only,  ^ 
J  725  ]  Woodfcrd,  counfel  for  the  plaintiff  in  the  crofs-caufe,  and- 

defendant  in  the  original,  infifted,  that  if  a  plaintiff  in  an  ori«  1 
ginal  bill,  after  the  crofs-bill  is  filed,  amend  his  bill  in  things  I 
material,  it  is,  as  to  the  amendments,  a  new  bill,  and  the  plain-  ,  j 
tiff  in  the  original  bill  fliall  be  bound  to  anfwer  the  erofs^-bill, 
which  was  f^led  prior  to  the  amendments  made  to  the  original  .  ( 
bill,  before  fuch  time  as  the  plaintlif  in  the  original  bill 
fhall  have  an  anfwer  to  his  amendments  ;  and  as  the  amend- 
ed bill  muft  be  anfwered  altogether,  fo  the  priority  feems  in  fuch 
cafe  to  be  loft  as  to  the  whole. 

He  cited  for  this  purpofe  the  cafe  of  Bucheridge  verfus  Blundel^ 
before  Lord  Chancellor  Khig^  in  H.  T,  172O,  and  the  cafe  of 
Steward  Ycrfus  Rce,  2  P.  Wms\  435. 

And  innfted,  that  as  the  plaintift'in  the  crofs-caufe  did  on  the 
28th  of  January  obtain  an  order  to  refer  the  exceptions,  it  is  plain 
this  is  no  aifcvSled  delay,  but  that  he  is  in  earneft  to  proceed  on 
his  exceptions,  and  therefore  the  order  was  iregular,  and  ouglit  J 
not  to  be  difcliarged,  \ 

Lord  Chancellor, 

As  the  anfwer  to  the  crofs-bill  is  not  reported  infufficient,  I  | 
do  not  lay  m>uch  flrefs  on  the  argument,  that  the  plaintiffs  in  the  1" 
original  bill  have  lofr  iheir  prionty  ( ihe  cafe  of  Long  sex i\xi  ''^ 
Buriuf}^  November  I  i,  1741,  before  Lord  Hardwicke  ( i ). 

'1  he  fubilaiitial  objcCVioa  on  the  part  of  the  motion  is,  that 
here  is  an  order  obiained  for  time  to  anfv/cr  an  amended  bill,  after 
tliC  aiifvv'i-r  iS  put  in  to  the  crofs-bill,  to  which  there  are  excep- 
tioi-is  or^lv  delivered  to  the  plainiiil's  clerk  in  court,  in  the  origi- 
m.\  bill,  but  r.o  proceedings  fnice  to  get  a  report  of  the  anfv\'er's 
being  Infamcient. 

^i  'l)e  ivjaPi-.'r  has  not  yer  determined,  nor  the  court  wlicther 
th;^:  be  y^w  iiirinhc'erit  qnuver  :  and  therefore  the  queflion  is,  if  it 
cu:;hL  r,ot  to  be  Cv^nfidertd  to   ail  intencs  and  purpcies  as  an 

1:::!:       the  phuniirF  in  the  crofs-caufe,  fnce  he  obtained  the 
c»-c'er  cf  the  2  y\  ci  Ja:iz:ary^  has  got  a  fubfequent  one  for  refer-  4|, 
ring  the  txcepiious  j  I  will  not  give  au  opinion  now,  but  let  ffl 


(l)-Jn/£  2  voh  218.  S.  C. 


this  I 


In  the  Time  of  Lord  Chancellor  I-Iardwicke. 

this  motion  ftand  ovef  till  the  fecond  feal  after  the  term,  and  in  ^vAttray 
the  mean  time,  let  the  plaintiff  in  the  crofs-caufe  procure  the  J^arliiy. 
Mafter's  report. 

iV.  B,  barley,  the  defendant  in  the  original,  and  plaintiff  in 
the  crofs  bill,  procured  the  Mafter's  report,  that  the  anfwer  of 
Rattray  was  infufficien^,  and  by  that  means  the  latter  loft  his 
priority* 


Birch  Verfus  ^ir  Lyjier  Holt^  February  28,  1 750.  Q,di{t  275- 

Lord  Chancellor, 

I Have  known  numbers  of  applications  to  this  court  in  the  Where  theri^  Is  a 
nature  of  an  injunclion,  or  rather  for  leave  to  re-erecl  a  111°,?°?  ^° . * 

r  1  -11  J  •      .1  •        r      •  1      r         »Tiill-dam  into 

nufanc)e,  and  to  put  a  miil-dam,  as  in  this  cale,  into  the  liim.e  the  fame  fuuati-. 
fituation  it  v/as  in  before  it  was  cut  down,  but  as  this  is  prayed  °"  '^'■^s  in  be- 
by  the  prefent  motion,  while  the  right  is  unheard  and  undeter-  dTwn^  JTe' course 
mined,  the  court  have  as  conftantly  denied  the  motion,  as  it  came  will  not  grant  it, 
before  them,  and  all  that  they  have  done,  is  to  put  it  in  themofl  .^^^'le  the  right 

.      .   -  r  1    •       ^  ■    3  /    \  unheard  and 

expeditious  way  of  being  tried  ( i ).  ^  undetermined. 
The  cafe  relied  on  by  the  pLiintifF's  counfel  was  Arthlngtoti  but  win  put  it  la 

verfus  Fawh  et  al\  2  Vern.  356.  to^f^  Td^t' 

His  Lordfliipj  to  accelerate  the  determination  of  the  right,  tried.  ^^"^ 

dire6ted  the  defendaoc  to  bring  an  adlion  of  trefpafs,  and  every 

thing  to  be  admitted  on  both  fides  neceffary  for  trying  the  mere 

right. 

(i)  Avon.  2  Vef,  414.  Welkr  v.  S??2eatDn,  v.  Herhert^  ante  2  vol.  483.00(68  i  and  2. 
I  Bro,  C^a.  Rep,  572.  See  Lord  Ttjnham 


March  22,  1750.    At  the  lajl  Seal  before  Eajler  Term,        Ca'e  275. 

A Bill  was  brouj^ht  by  a  hufband  and  wife,  for  a  demand  in  Bill  by  hufbmd 
the  ric  ht  of  the  wife,  the  hulband  dies.  and  wife  for  a  de. 

t)  '  mand  m  her 

right,    the  huf-. 

band  dies,  it  is  in  the  nature  of  a  chofen  in  aillon  and  fui  vlves  to  her,  and  the  caufe  does  not  abate. 

Lord  Chancellor, 

It  is  in  the  nature  of  a  chofe  in  a£lion,  and  furvives  to  her, 
and  the  caufe  does  not  abate  by  the  hufband^s  death  ( i}. 


{ I )  P^'iJe  Coppin  V. 


—  2  P.W.  495.    Bond  V.  SiTTimns^  ante  11 ; 
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Cafe  277.    Uione  vcx(us   Feacochy   March   27,    1750.     Fourth  Seal  hef ore 

Eafier  Term^ 


Z^^t^^^'rTdT    A    "^^^^'^^^        made  by  Mr.  Evam  to  difcharge  an  order» 

fendants,  obtain-  x\,  whcrc  OuC,  out  of  -fevcrai  defendants,  had  obtained  a-ni 

ed  an  order  to  order  to  plead,  anfwer  and  demur,  but  not  to  -demur  alone,  be- 

SlmurrburnoJ  ^^^^^'^  ^e  had  evaded  the  order    for  after  demurring  to  the  bill, 

to  demur  alone,  as  containinj^  different  matters,  and  inconfiftent  with  evtch  other, 

ar.d  demurred  co  j^g  anfwers  to  nothing  more  than  the  charge  of  combination  and 

taining  differ'ent  eonfederacy  only,  and  this  is  what  he  muft  abfolutely  do  to 

matters,  and  fupport    even    his    demurrer,  which,  without   it,  muft  have 

inconhftent,  and  f^]]^,^      ^-^^  p^rouud,  and  therefore  cannot  be  confidered  as  an 

anfwercd  nothing  &  ■» 

more  than  the  anlwcr, 
charge  of  combi- 
nation and  confe- 
deracy only,  the  couyt  hiclined  to  think  it  tvas  not  anfi^ering  purfuant  to  the  Srderi 

[  727  ]  Lord  Chancellor  inclined  to  think  that  this  is  not  anfwering  in: 
purfuance  of  the  order  ( i ),  but  as  the  demurrer  might  foon  be 
determined,  the  de'-ay  would  be  of  very  little  confequence  to  the 
plaintiff,  and  therefore  w^ould  not  difcharge  the  defendant's  order 
for  "time. 

Where  a  inan  In  I  Vern.  j\6i^i  Hefler  verfus  Wefion^  it  is  laid  down,  that 
iemurs,  for  that  ^  rxi2in  demurs,  for  that  the  bill  contains  feveral  matters 

fi'verd  mauelT^  not  relating  one  to  the  other,  and  in  fome  whereof  the  defend- 
aotreiating  one  ant  is  not  concerned,  if  by  the  anfv/er  defendant  doth  more  than 
to  the  other,  if   j^^j-^jy  (^env  Gombinacion  and  confederacy,  he  over-rules  his  de- 

hc  does  more  J         J  ^  . 

than  deny  com-  muricr, 

bi nation  and  cor- 

ftderacy,  he  over-rules  his  demurrer. 

(l)  Siephentcn  v.  Gardiner ,  2  P.    yS.  Mitprd^sVXt^A.  1 76. 

W,  286.  Lee  V.  Fafcoe^  I  Bro.  Cha.  Rep. 


Cafe  27 8»  Siapleion  verfus  Con^.uay^  Anarch  30,  175O. 

^  T    ORD  Harckuiche  faid  in  this  ca|ure,  that  if  a  contract  is 

mc^e^a'con-*  \^  made  in  Erghrid  for  a  mortgage  of  a  plantation  in  the 

traaismadein  'if/ejl-hdics ^  no  more  than  legal  intereil  ihall  be  paid  upon  fucli 

l^ttgiand  tor  a  „^ortea<>e,  and  if  in  fuch  cafe  there  is  a  covenant  in  the  mortgage 

Pi.mt.tnn  in  the  for  payment  of  eight  percent,  mtereil,  it  would  be  withm  the 

mji- Indies  J  no  {^^^ute  ofufurv,  notv/ithilanding  this  is  thc  rate  of  intcrell  wlicre 

l^t'eftlllfu  the  Una  lies  (i';. 


jja'.d  upon  fuch 

(j)   ,';'ce  Con7tcr  v.  Bdlamont,    ante  2  vol.  332.  note  I. 


in  the  Time  of  Lord  Chaiicellor  Hardwioke, 


Taylor  verfus  Lewis,  December  2o,  1750,  atmng  the  Caufe  Pe-    Cafe  27^, 

t'Ulofis, 


TH  E  queftion  was,  Whether  the  cHent  that  has  already  2  Vcf.  3.  s.  C. 
paid  his  folicitor,  who  fatisfied  the  clerk  in  court  his  whole  A  fix  clerk  is  noc 
bill,  is  liable  to  make  good  the  fees  of  clerk,  where  the  ''^^^itVtl'^ 

fixty  clerk  abfconds,  or  is  infolvent.  plaintiff  till  hi* 

fees  are  paid, 

though  the  plaintiiThad  paid  his  fjllcltor  who  had  fatisfied  the  clerk  in  court  his  whole  bill  (i). 

The  connfel  for  the  plaintiff  cited  2  P.  Wms.  460.  Farewell 
verfus  Coker^  and  relied  upon  an  order  of  Lord  Keeper  Bridg- 
mnn\^  which  limits  the  number  of  under-clerks,  Thurfday  the 
\%th  of  J  line  J  1 0  Car*  2 .  1688. 

It  was  infilled  by  the  counfel  for  Mr.  Reynardfon  the  fix 
clerk,  that  he  is  not  obliged  to  deliver  papers  to  the  plaintiff  un- 
til he  is  paid  his  fees,  and  relied  upon  an  order  of  Lord  Clar- 
endon^. 

(2^  VIab  Gray  v.  Ccck^nly  ante  2  vol,     Vcf.  25.  * 

214.  Tur-v:n  v.  Gihfon,  ante  720.  Jlnon  2. 


LethieulUer  verfus  Tracy,  December  20,  1 750.  Gafe  280. 

[  728  ] 

SI  R  Willtam  Dodwell  by  his  will  devifed  all  his  eftates  al-  S.  C.  port.  730, 
ready   purchafcd,  or  to  be  purchafed  by  his  truftecs,  to  IJq  Amb^204 
Mary  Dod-iveil  his  dttughter  and  only  child  for  life,  with  re-  220. 
mainder  to  truuees  and  their  heirs,  to  preierve  contingent  re- ^'.''.^"^•''y^'^ 

•    1  '    i      .      V      c  n    1-       '    \  -t       r  1  .     t     r      ^'^^  deviled  all 

niamders,  remamder  to  the  nrlt  ion  in  tad  male^  and  to  the  le-  hiseftates  pur- 
cond  and  every  other  fon  of  his  dau;2;hter  Mary  D^idwell  in  tail  chafed  or  to  be 
general^  and  in  default  of  fuch  iflue,  remainder  to  the  daughters  /)"'hb^^jf^,^rhffr 
of  his  daughter  Mary  Dadwell\  and  in  cafe  his  daughter  fur  life,  wicn  re- 
died  without  ilfae  of  her  body  living  at  her  deceafe,  remainder  mainderto  truf- 
to  Sir  Henry  Nchh.rpe  in  tail ;  and  in  default  of  illue  by  him  to  ^^^I'l^ffJfJ^ff 
Smart  LetUeidiier  for  life,  with  remainder  to  his  fons  in  tali  to  the  fiift  fonia 
male,  and'  in  default  of  lach   ifiuc   remainder  to  Charles  Le-  ^=^'1  male,  and  to 

;  .  the  ff^ond,  vJJ'r. 

thiculiier,  in  tail  general ; 

and  in  default  of 

fuch  iffu?,  remainder  to  the  daughterSy  cSfr.  n.nd  If  M.  D.  died  without  IfTue,  resiainder  to  Sir 

in  cul,  With  ^cvc;r;^l  remainders  over.  M.  D.  zt\fc  zi  m-irrifs  aad  fcbkquent  to  it  executes  a  deed 
by  whi:h  fhe  conveys  the  rt'verfton  in  fee  of  the  lands  purchafed  expcdtant  on  the  feveral  remainders 
taicr  ■  he  will  to  G.  B.  and  his  h-rirs  in  truft  for  fever.il  ufes  and  covenants  to  levy  a Jtre  fur  concejfit  to 
the  of  the  deed,  and  recites  the  rnnitations  under  the  will  in  the  order  mentioned;  '.viih  a 
prcviib  Lh.ir  the  uf  :sdecL\vcd  by  the  deed  fnall  not  t<k;  place  till  -ifcer  all  the  lirnitutions  under  the  will. 
yi pnt  icvUd  ciccudir.g'y .  Ik.  was  infulcd  M.  D.  h.id  by  th:'  tin.?  forfeited  her  eft.ttc  for  life  i  but  the 
coui-t  held  it  v/a.-;  cr.ly  a  line  of  the  reverfion,  as  th.^  deed  ;:;^r.:f:iy  re  cites  aJl  vhe  intervening  efj^ceyfor 
Hfc  LUidcj;  ;h:  v/i!!^  aad  lirxjics  ufci  after  all  thcic. 


Thi 


CASES  Argued  and  DetermlnM 


slTv^TKAcy"  '^^^  daughter  arrives  at  her  age  of  twenty- one  and  mame$, 
.   .  *  *  and  fubfequent  to  her  marriage  executes  a  deed  bearing  dale 

the  31ft  of  December^  1746,  by  which  fhe  conveys  the  reverfion 
in  fee  of  the  lands  purchafed  by  the  truftees  under  the  will,  ex- 
pectant on  the  feveral  remainders  under  the  will,  to  George 
Brampfton^  Efq;  and  his  heirs,  in  truft  for  the  feveral  ufes  and 
purpofes  therein  declared  \  and  covenants  to  levy  2^  fine  fur  concefifit 
to  the  ufes  of  the  deed^  and  in  the  deed  and  fine  recites  tlie  limi- 
tations  under  the  will  in  the  words  and  order  in  which  they  are 
mentioned  there,  with  an  exprefs  provifo  that  the  ufes  declared 
by  the  deed  fhall  not  take  place  till  after  all  the  limitations  under 
Sir  W-illiojn  DodwelFs  will, 

A  fi.ne  was  levied  accordingly  in  Hilary  term  1746. 
In  Jatiuary  1 749,  an  order  was  obtained  by  petition  to  Lord 
Chancellor  for  a  conveyance  from  the  truftees  of  all  the  lands 
purchafed  under  the  will  of  Sir  W^ilhain  DochucUy  according  to 
the  limitations  therein  ;  and  particularly  that  the  Lift'  rem^ainder 
in  fee  might  be  conveyed  to  the  daughter  cf  the  teftator  the  pe- 
titioner, late  ?i4ary  Dodwell^  and  now  Mary  Tracy^  the  wife  of 
Thomas  Tracy ^  Efq. 

After  the  pronouncing  of  this  order,  Mr.  Tracyh  counfel 
being  of  opinion,  that  a  conveyance  to  Iier  in  purfnance  of  this 
[  ]  order,  being  fubfequent  to  the  deed  of  1 746,  and  the  fine,  would 
defeat  them  both,  applied  to  the  court  to  vary  this  order ;  and 
inftead  of  the  laft  remainder  in  fee  being  conveyed  to  Mrs.  Tracy 
that  it  might  be  conveyed  to  George  Bramjtone^  Efq;  and  his  heirs, 
in  truft  for  the  feveral  ufes,  intents  and  purpofes  of  the  deed  and 
fine  in  1746. 

Mr.  ^mart  CQ\xx\{t\  for  Lethictdliers,  tv.'O  cf  the  remainder- 
men, prayed  the  pe;itirn  mir-hi:  fiand  over,  that  he  might  have 
an  opportunity  of  infpc£ling  the  deed  and  fi.!ie  on  their  behalf,  to 
fee  if  Mrs.  Tracy  had  not  forfeited  her  eftate  for  life  by  levying 
this  fine,  as,  according  to  uic  Ilaie  of  it  in  his  brief,  it  feemed 
^  to  be  a  fine  of  her  eflate  for  life. 

Lord  Chancellor  ordered  the  deed  to  lead  the  ufes  of  the  fine, 
and  tlie  fine  itfelf  to  be  read  ;  and  then  faid,  that  it  appeared  to 
him  plainly  to  be  a  fine  of  the  reverfion,  becc^ufe  it  expref^Iy  re- 
cites all  -  the  intervening  eftates  under  the  will,  and  limits  ufes 
after  all  thefe. 

If  M.  D.  had  ]  ^vill  fuppofe,  for  argument's  fake,  that  Mrs.  Tracy  had  le- 
^conet[ft  t^t^tx  ^'^^^  ^  fi^^  fi^  conccjjlt  of  her  eftate  for  life  ;  yet  as  it  is  a  truft 
eftate  for  llr  ,  eftate,  and  there  are  limitations  to  truftees  to  pielerve  contingent 
^ft'^r^^nd^4^c"'^  r-iTiainders,  I  am  of  opinion  the  fine  would  not  work  a  forfeiture 
are  limkationEco  of  bcr  efi.ate  for  life,  becaufe  it  cannot  at  all  hurt  or  affcd-  the 
iruilees  to  pre-  fubfequcnt  remainders,  as  there  are  truftees  under  the  will  to 
f?nrwo?jd  not^  preferve  them^  and  therefore  fuch  a  fine  vv^ould  m  equity  operate 

lS:!ve    worked  a 

f /ifi-iture  of  her  eftate  for  life,  bccaufc  It.  c:.nnot  a£'c£l  the  fubfenueni  rc.T:iainders,  as  there  are  truftees 
to  preferve  them. 

at 


in  the  Time  of  Lord  Chancellor  Hard^vicke. 

a*t  mofl:  as  a  gtatit  only  of  fuch  intereft  as  fhe  had  a  power  to  teTHiKPttr- 
grant(i).  ^  ^  ^  "  r.  Tka^v^ 

Mr.  Smart  obje£liiig,  that  the  expreffion  in  the  indenture  of 
fine,  all  lands,  (sfc.  of  which  Mrs.  Tracy  was  fcifed,  muH.  refer 
to  an  eftate  in  pofTeiTion,  for  it  does  not  fay  lands  JJje  was  feifed 
cf  in  reverfton  : 

Lord  Chancellor  faid  there  was  no  weight  in  this  obje6lion,  be- 
caufe  the  technical  expreffion  is,  lanHs,  tenements  and  here- 
ditaments of  which  ihe  now  Hands  feifed  in  reverfion^  a?id  not  that 
Jhe  was  feifed  of  a  reverfion  in  lands,  <3'c. 

Mr.  Smart  alfo  objected  to  the  provifo  in  the  deed,  that  the 
fins  (liould  not  afFe<^  or  operate  upon  the  efiate  for  life  of  Mrs.*"' 
Tracy^  or  any  ocher  of  the  particular  eflates  recited  to  be  by  the 
will  of  Sir  ^Fi///^/m  Dodwell  limited  in  ufe  to  the  feveral  perfcns 
)recedent  to  the  reverfion  in  fee  in  Mrs.  Tracy* 
Lord  Chancellor,  r  , 

The  provifo  in  the  deed,  that  the  limitations  thereby  created  ^he  protrfo  thac 
fhould  not  difturb  or  defeat  the  efiate  for  life  to  Mrs.  Tracy,  &c.  thejim.tationsia 
under  the  will,  is  ex  abundant!',  and  if  there  had  been  no  fuch  ^ •  rb*^[? 
Drovifo,  Ihould  have  been  clearly  of  opinion  that  the  ufes  of  this  Trac/s  sdiiefos 
deed  v/ould  not  have- controuled  the  eilate  for  life  to  Mrs.  Tracy  life  und;r  the 
under  the  will.  TVT 

aantr^  tor  it  chere 
had  been  nofucli 

provifo,  th;  ufes  of  the  died  would  not  have  controuled  Mrs.  Tracf%  eftate  for  life  under  the  will. 

But  on  the  importunity  of  Mr.  Smarts  his  Lordflnp  directed 
the  petition  to  Hand  over  to  the  next  day  of  petitions,  to  give  the 
remainder-man's  counfel  an  opportunity  of  infpe£ling  the  deed 
and  fine. 

(i)  So  Penhry  V,  Hmrell^  2  Freet^i.  21  7,*  hold  during  the  !ifeof:he  morfgagor ;  not- 
Lady  Whetjlone  v  St.  Bury,  2  P.  PF.  14-6.  withlianding  the  remainder- rn^^n  had  re- 
So  wheie  a  tenant  for  life  of  the  Itgdl  eilate  covered  at  iavv  upon  the  forfeiture.  M^ilui 
made  a  niorrgage,  and  levied  a  fine,  the  v.  Fineux^  Prec.  Cha.  io3.  Sed  cOaatra, 
court  decreed  that  the  mortgagee  Hiould    Prec.  Cha.  ^ji,  591. 


January  21,  1 750-51,  the  Petition  in  the  Caife  of  LeihieulUer  and 
Tracy  came  on  again. 


L 


rate 


ORD  Chancellor  difallcwed  all  Mr.  Smart's  objec-  ^g"^'^"^^* 

tions,  and  declared  the  Mafter  had  done  right  in  altering  s.  aA^b.  2*04) 

^he  fettlement  to  the  fiiape  it  now  is,  and  that  the  exception  to  a^o. 
t  Ihould  be  over-ruled,  and  the  plaintiffs  forthwith  to  execute  the 
ame. 

Lord  Hardwlcke  faid,  where  a  fne  Tur  concefft  is  levied  by  a  ^'^^^^  fine  fur 

r      \' c  r  '      c  r  t   i      •  c&ncefjit  \^  levied 

enant  tor  lire,  reverhoner  m  lee  expectant  ca  levera]  limua-  bv.i  cenant  for 

ions  in  a  deed  or  will,  a  court  of  equity  will  never  conitrue  fuch  liVejrtveriToner 

I  fine  to  v/ork  a  wrona^,  but  operates  only  on  the  truO:  to  nrefcrve  ^"^-"'^^l-^'^-p^ 

.  on  lev^ril iuTjiti- 

:he  contingent  remainders,  and  not  on  the  legal  eftate  j  for  tions  in  a  deed  or 

will,  a  court  of 
e(jHi£y  will  nevar  conftrae  fach  a  fine  to  worL  a  Wiong. 


Vol.  m. 


U  u 


Xord 


CASES  Argued  and  Determmed 


Lord  Talhot  in  the  cafe  of  Hojklns  and  Hojklnsy  and  myfelf,  In  % 
caufe  that  came  before  me  afterwards,  were  of  opinion,  that  a 
perfon  fo  intruded  levying  a  fine  creates  no  wrong,  but  operates 
fo  as  to  grant  all  the  conufor  had  a  power  to  grant ;  for  what- 
ever may  be  the  conftruftion  of  fuch  a  fine  levied  by  tenant  for 
life  of  a  iifehold  eftate  at  cqmmon  law,  in  equity  it  would  not  be  j 
confidered  as  a  forfeiture  ( I ). 

(i)  See  ante  729.  and  the  cafes  in  note  there. 


Cafe  281,    EUzaheth  Rigden^  JVidoiu,  one  of  the  Daughters  of 
[  7 3  ^  J        George  Ever'inden  deceajed^  by  Ann  his  Wife  alfo  | 

deceafedy  William^  Thomas  and  George  Rigden,  the   !  Plaintiffs 
only  Children  of  William  Rigden  and  Sarah  his  r 
W  ife  both  deceajcd^  luho  tuas  another  of  the  Daugh-  \ 
ters  of  George  Everinden  by  Ann  his  Wifry  J 

Margaret  Vallier  WidonVy  another  Daughter  of  t  he  \  Y)t£&n^2LVit 
faid  George  Everinden  by  Ann  his  Wfe,     \  \ 

March  25,1751(1).  Lord  Chancellor  gave  Judgments 

S.C.aVef.2  52.  ^  EO  RG  E  Everinden  being  feifed  of  an  efhate  in  Kentoi 
^avelkfnd^eftafe^  ^  gavelkind,  by  deed-poll  dated  the  5th  of  Augiifl 

by  deed-poll,  in  1710,  in  confideration  of  natural  love  to  his  wife  and  children, 
coafideration  of  give,  grant  and  confirm  to  his  two  daughters  Margaret  the 
.hL"wife°7nd  defendant^  and  Hannahy  the  rents  and  profits  of  his  two  mef- 
children  did  fuagcs  and  lands  in  Ly?iinge  in  his  own  occupation,  duYing  the 
dl^iv^rs^^^r  ^^^^  wife,  equally  to  be  divided  betwixt  them,  paying  five 

garetzn^Hanvah  pouuds  yearly  out  of  the  premlflei  laft  mentioned  to  ^z;;?  his  wife 
thcrents  of  his  for  her  life,  by  half-yearly  payments,,  and  after  his  wife's  de- 
^l7?o^  hf  divided  ^^^^^  daughters  Margaret  and  Hannahy  to  hold  to 

betwixt  them,    tliem  and  their  heirs,  equally  to  be  divided  betivixt  them* 
paying  5/.  to  the 

mother  duripg  her  life,  and  after  her  deceafe  to  his  two  daughters,  to  hold  to  them  and  their  heirs, 
equally  to  be  divided  batuixt  them.  Lord  Hardivicke  ivas  cf  ophiicn  that  the  ivords  in  the  limit atien  to  ih^ 
duughia  s  created  a  tenancy  in  commony  luhetker  theinftrunitnt  be  conf.dered  as  a  deed  or  a  will  (z). 

At  the  end  of  the  deed  was  a  claufe,  by  which  he  gives  the  re- 
'fidue  of  his  perfonal  eftate,  after  debts  and  funeral  expences,  to 
his  daughters,  to  be  equally  divided  between  them  (3). 

On  the  28th  of  April  1714?  George  Everinden  died,  leaving 
Ann  his  widow  and  five  children,  vi-z.  Margery  deceafed,  the 
plaintiff  Elizabeth  and  Sarah  the  mother  of  the  other  plaintiffs, 
the  defendant,  and  Hafwah  the  late  wife  of  John  Dixon^  both 
deceafed,  which  Margaret  and  Hannahy  on  their  father's  death, 
entered  on  the  premiiles  granted  to  them,  and  paid  the  five 

(1)  P.eg.  Lih.  B.  1750.  fol.  ?79.  P.  JV.  14. 

(2)  GnodtitU  V.  Stokfs.  I  Wilf  ^41.  (3)  Net  In  the  Rcgider's  book  tho% 
Vide  Mr.  CoA''i  note  to  Fijher  v.  Wigg^  i    probably  ai  the  derd-poll, 

pounds 


i 


in  the  Time  of  Lord  Chancellor  Hardwicke.  ^3 1 

pounds  a  year  to  their  mother  till  her  death,  which  happened  the  R^gben  v. 
pth  of  September,  i  7 1 9.  l lier. 

7/^/7^/' died  the  loth  o£  April  1728,  leaving  one  fon,  Richard  [  732  ] 
an  infant;  and  th^  defendant  Margaret,  who  married  af- 
terwards William  Vallicr^  and  continued  in  poireiTion  from  ihe 
death  of  her  fifter  Hannah^  and  accounted  for  a  moiety  of  the 
rents  and  profits  to  John  Dixon  to  the  time  of  the  death  of 
liis  fon  Richard y  which  happened   on   the  fifth  of  February 

On  his  death  the  plaintiffs  and  the  defendant  were  his  heirs 
at  law,  and  alfo  heirs  of  Hannahy  by  the  cuffcom  of  gavelkind  ; 
Margery  the  other  daughter  being  dead  without  ilFue,  and  John 
Dixon  the  father  of  Richard  having  after  the  deceafe  of  Hannah 
married  another  wife,  and  thereby,  according  to  the  cuftom  of 
gavelkind,  forfeited  his  eftate  as  tenant  by  the  curtefy,  t^ie 
plainttfPs  and  defendant  became  intitled  to  Hannah's  moiety  of 
the  premises;  and  the  rents  and  profits  thereof;  but  the  defen- 
dant has  ever  fince  Hannah' <$,  death  been,  and  now  is,  ui  pof- 
feilion  of  the  whole,  being  twenty  pounds  per  ann..  and  not  only 
received  the  rents,  but  cut  down  and  fold  the  timber,  and  has 
the  title-deeds  in  her  poficflion. 

The  defc'  dant  infifts,  th.it  the  premifles  v/ere  given  by  her 
father  under  the  deed-poll^  to  hold  to  her  and  her  fiifer  as  joint- 
tenants,  and  not  as  tenants  in  co  nmon  and  ihat  ihe  by  fur-  • 
viving  her  fifter  is  become  intitled  to  the  whole,  and  r'^fufes  to 
account  for  the  rents  or  timber,  or  to  produce  the  deed-poll  or 
title-deeds. 

But  the  plaintiffs  infifb,  that  the  deed  poll  being  a  grant  to 
them  and  their  heirs  for  ever,  equally  to  he  divided  bet'wcen  ih^m^ 
and  operating  as  a  covenant  to  Hand  feifed,  they  were  tenants 
in  common,  and  not  jointenants ;  and  Hannah's  moiery  did  not 
furvive  to  the  defesidant,  but  defcended  to  her  ion,  of  which  The 
herfelf  was  fo  fenfible,  that  on  Hannah\  death  (he  accounced  for 
a  moiety  of  the  rents  to  John  Di^on  for  the  ufe  of  his  fon  till  his 
death,  but  now  abfolutely  refufes  to  account. 

The  bill  therefore  isbrou*:ht  for  an  account  of  the  rents  of  the 
premifTes  and  money  raifed  by  fale  of  timber,  and  that  the  plain- 
tiiTs  may  be  paid  their  proportions,  and  that  the  title  deeds 
may  be  brought  into  court,  or  otherwife  iecured  for  the  perfons 
Interefted. 

Lord  Chancellor, 

The  queflion  in  this  cafe  is,  whether  the  limitations  in  the  deed- 
poll  of  the  5th  of  Augujl  1710,  executed  by  George^  are  a  join- 
tenancy,  or  a  tenancy  in  common. 

The  deed  begins  as  a  deed-poll,  but  is  in  fa£t  a  difpofition  of 
his  real  and  perfonal  eilate,  and  to  take  efFe6l  after  his  death. 

This  may  be  good  as  a  covenant  to  ftand  feifed  ;  but  if  it  was  to    [  733  J 
be  confidered  as  a  conveyance  it  would  not  be  good,  becaufe  there 
is  no  tranfmutation  of  pofiefTion. 

The  prefent  point  is  a  very  litigated  one  in  the  books. 

U  U  2  Equally 


373 


CASES  Argued  and  Detentilned 


Vallisr 

The  word  equally 


Equally  to  he  divided  is  now  edablifhed  to  be  a  tenancy  in  com- 
mon in  a  will,  or  if  it  was  equally  only,  without  the  fubfequent 


only  Will  make  a  wofds  annexed  to  it  would  be  fo  conftrued  (i). 


tenancy  in  com- 
3aoA  in  a  will. 


[  734  3 


But  then  it  is  infifted  to  be  otherwrfe  in  the  cafe  of  a  deed  j  and 
though  I  do  not  find  any  folemn  determination  of  this  fort,  yet 
the  diftinflion  to  be  fure  is  often  made  in  the  books. 

In  the  cafe  of  Fiji:er  verfus  Wigg^  in  i  W,  14.  and  i  Lord 
Raym.  622*  there  was  a  furrender  of  a  copyhold  eftate  to  the  ufe 
of  ^.  B,  and  C.  and  their  heirs,  equally  io  he  divided  hetwixt  them 
and  their  heirs  refpeBively,  This  was  held  by  Mr.  JuUice  Gould 
and  Turton  a  tenancy  in  common,  by  reafon  of  the  apparent  in- 
tent of  the  furrender,  againll  the  opinion  of  Lord  Chief  Juftice 
Holt  who  thought  it  a  jointenancy. 

I  do  not  find  that  this  judgment  has  been  reverfed,  fo  that  it  Is 
undoubtedly  an  authority. 

The- cafe  in  2  Vent»  367.  in  Chancery,  is  alfo  to  the  fame 
purpofe,  where  a  covenant  to  fland  feifed  to  the  ufe  of  A,  for 
life,  and  afterwards  to  two  equally  io  he  divided^  and  their  heirs 
and  afiigns  for  ever,  was  adjudged  by  the  Lord  Keeper  North  to 
be  a  tenancy  in  common. 

I  . have  had  the  regifler  fearched  for  this  cafe,  and  cannot  find 
it  J  but  notwithftanding  it  Vv^as  not  entered,  it  might  have  been 
fo  determined,  and  is  fo  cited  by  Mr.  Juftice  Turion  in  Fijher 
verfus  Wigg» 

Hammerton  verfus  Clayton^  14  Car.  2.  B.Qt,  43.  was  adjudged 
a  tenancy  in  common  upon  the  fame  words  \  but  this  cafe  is  not 
much  to  be  depended  upon,  becaufe  at  the  end  of  Lord  Raymo?id''s 
report  of  Fijher  verfus  IVigg  it  is  faid  to  be  cited  by  Sir  Edward 
Norlhey  only,  and  the  cafe  was  not  to  be  found. 

In  the  ca/e  of  Bfmth  verfus  Joh-nfun,  Pafch.  32  Car  2.  (2).  In  the 
court  of  King's  Bench,  there  was  a  feoifment  to  two  and  their 
heirs,  equally  to  he  divided  hetnveen  thcfTiy  to  the  7/fe  of  thpm  and  their 
heirs:  upon  the  breaking  of  the  cafe,  iS<:rc^^j  Chief  JailicCj  and 
Dolben  Juftice,  were  of  opinion  that  it  was  a  tenancy  in  com- 
mon ;  but  Jmes  v/as  of  anotlier  opinion,  upon  the  differ- 
ence between  a  deed  and  a  will. 


But  notwithilandirjir  there 


was  a  rule  in  that  cafe  for  jud^^^ 
ment  niji^  yet  nobody  being  fatibhed  with  the  opinion,  the  ruie 
was  upon  motion  fet  afide,  and  it  was  made  an  ulterius  concilium^ 
and  ended  afterwards  by  the  death  of  the  parties." 

In  the  prefent  cafe  I  think  it  a  tenancy  in  common,  whether 
the  inftrument  be  confidered  as  a  deed,  or  a  will. 

No  perfon  has  more  reverence  fcr  the  arguments  of  Lord 
Chief  J  ufticc  Holt  than  I  have  ;  but  in  FJher  and  Wigg  the  argu- 
m.ents  of  the  other  two  judges  are  more  agreeable  to  the  reafon  of 
the  thing,  and  his  miOre  fubile  and  finely  fi:)un. 


The  ajgunients 

of  Mr.  Juilice 
C.uld  and  Tsr- 
ton,  in  the  cafe 
o\  f  i/her  and 

agreeable  to  the 

gZJiUAi  of  th<;LhJng>  2nd  Lord  Chief  Juftice       's  more  fubtlis. 


(1)  So  Pihice  V.  ILylin.tmte  1  vol.  493. 
note  I.  Oivcn  v.  Oiue?:,  i^icl.  ^94. //<«av/ 
.Ua^-wsy  ante  525.    Si(.»*s  v.  Ht^urtlj  i 


(2)  S.  C.  I  P.  W,  16.  cited. 


That 
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That  was  ^  qucRion  ".pon  a  copy^jld  «-^hte,  and  there  Mr.    ^y^^^^^.^*  ' 
jufticv  Gnu'J.         ivjr    'ulHce  =7 //r/^j^i  held  it  uu--ht  for  that  rea-  as  (W^J^J«krs  of 
ion  to  b,    co  'UiMt  ^    i      r.ihiV;  .iiid  contrary  to  the  rules  con-  copyhold  efta.e 
cernnjT  r.^-v^  ■ .  .c  s  a.   .L^-ri.  .-1  l.ivi^;  nnd  that  they  are  to  he  areofceamade 
coi  ^iJcr'^^  .s  v  Us,  becauie  tiie  iur,-^nd.:T  is  ortentiines  made  tr  in  extremh, 
by  the  furrcndcier       extremis,  when  he  is  inops  confdii:  but  and  when  he  i» 
Lord  Chief  Jaftice  Holt  was  of  opinion,  as  to  raifnig  and  paffing  {^ty^rT-fl'be 
ell  ttcK,   :opyu-dds  ought  lO  be  governed  by  the  rules  of  the  com-  confidered  as 
nion  Li  v,  and  that  a  farrendcr  to  uf--s  is  ordy  a  direction,  and  the  ^''^^^^f^y^""* 
furrender-ec  is  in  by  the  grant  of  the  lord,  and  not  within  the  ^^^^^ 
llaiu^c  (^^f  Ufes  ;  and  therefore  held  the  cafe  was  to  be  confidered 
ai  a  ji;rant  at  common  law. 

Here  I  mufl  confider  it  as  a  covenant  to  /land  feifed,  for  there  is 
no  livery,  and  is  to  take  efiedl  after  his  deceale,  which  could 
not  be  good,  as  a  conveyance  of  a  freehold,  to  take  efFe6l  in 
fuiuro. 

,V  vvou'k'  ^>e  Avry  inconvenient  to  conftrue  a  covenant  to  fland 
feife*'. ,  .  nT'ient  from  conveyances  at  common  law. 

But  i^ere  theve  are  words  of  regulation,  or  modification  ;  and  I 
do  not  fee  any  harnl  in  giving  them  a  reafonable  conftrudliou  to 
anfwer  the  intention 

There  are  other  reafons  which  v.^eigh  v/ith  me,  and  greatly 
flrsnirthen  my  opinion.  Here  is  a  father  making  provifion  for 
all  Mis  -hi'dren:  fuppofe  one  of  them  lud  died  and  left  children, 
if  i  iin-tenancy,  it  muft  have  gone  from  tnem,  and  furvived  to 
the  o^'-er  fons  rrnd  daughters  of  the  grantor,  which  could  never 
be  his  intent  :on. 

riiis  ccii  t  has  taken  a  latitude  upon  the  foot  of  intention ;  iftwoperf«i« 
if  two  pf^'fons  advance  money  upon  a  m.ortgage,  though  the  advance  money 
ccrp-eyuncc  be  made  to  them  jointiy,  it  fliall  be  a  tenancy  in  com-  fho^^^theT^*^^ 

_  _  veyance  be  mad« 

to  them  joindy,  it  /bail  be  a  tenancy  in  common. 

In  the  cafe  of  advancing  m.oney  jointly  by  two  perfons  for  a     [  7^5  ] 
purchafe,  it  has  been  faid  indeed  tliat  the  chance  is  included,  and 
the  intereir  (hall  furvive  2);  but  then  it  mud  be  underftood 
where  two  perfons  purchafing^  advance  in  moieties,  for  if  there 
is  a  difprouGi  tion  in  the  funis  it  wculd  be  othcrwife. 

The  grantor  feem*^  to  have  put  his  own  con{lru£lion  upon 
Jthis  deed  by  uiipc  "  ^.i  pcrionai  eftate  in  the  fame  words  and 
which  is  admitted  to  ue  a  L'^iiancy  in  common;  nnd  therefore  i£ 
would  be  extraordinary  to  f.  y  he  meant  differently  in  one  from  the 
Other. 

This  is  as  near  a  tellamentary  cafe  as  can  be,  and  I  do  not  fee  '^^^^'-^^  heref© 
but  it  tnight  have  been' proved  as  a  will  ;  the  cafe  oi  Kihhei  verfus  u"' oVe'Xright 
was  on  a  deed,  and  yet  proved  i  and  fince  that  determina-  iiave  been  proved 
tion  there  has  been  another  of  the  name  of  Jackfon  2ii\d  Trimmer <^  ^^^^'^^UsJ^ 
in  the  court  of  King's  Bench,  about  a  year  ago, 

( I )  So  Petty  V.  StyxarJt  1  Cha.  Rep.  57.  QadJ.ck,  3  P.  W.  1 5  8. 
Part,  'uige  v.  Pa^wlet,  ante  1  vol.  467.  (3}   So  Hi^Qn  v.  Ifjiham,  %  Qg 

(i)  Fide  Hayes  \'.  KingdojT.e^  I  Z^^"?;.'.  33,  248. 
JJJhery.  /jyUj'ivorib,  ibid.  361.  LaU  v. 
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RiGDEN  V*  No  objection  to  this  confiruftion  arifes  from  the  word  grf.pj  ^ 
Vallxer.     £^j.  ^  ^Y-dut  muft  be  conftrued  equally  tlie  fiime  with  the  words 

niurt  becofftfu-  ^^^'"^^fi      bequeath^  if  in  a  will ;  and  this  is  quafi  a  teftamentary  acl, 

ee,  as  the  wurds  and  therefore  muft  be  confidered^s  a  will. 

bcqueaJi  or  Ue- 

viie  in  a  will,  for  this  is  t^uaji  z  teftamentary  aft,  and  therefore  muft  be  confidered  as  a  will. 

When^the  eftate^     ]sg-(^j.^jj.|j{^^j^(|jjjg  jg         opinion,  yet  if  the  defendant 

f^n'^rv.i'ui",  in-'  chufes  to  have  the  qucRion  determined  by  common  law  judges, 
ftc,  wif  :dig  I  will  give  him  an  opportunity  of  doing  it;  but  as  the  eftate  in 
jl^e'd  b  a        '  9^^^'^*^  fmall  a  value,  I  will  not  fend  it  to  be  determined 

cour./:.       be       ^  whole  court,  becaufe  the  prefent  method  (though  a  right 
di.c^a:  \,  L.  b."    one)  of  fetting  down  fuch  cafes  in  their  fpecial  paper  of  caufes, 
be^l)re\wojudge»  ^^^^^'^'■^'•^^^^  ^  number  of  arguments,  and  a  confiderable  expence; 
dura-    Dut  I  will  direct  it  to  be  heard  and  argued,  as  is  often  done,  be- 
fore  two  judirts  only  at  their  chambers:  and  mentioned  Lord 
Chief  Baron  Parker^  and  Mr.  Juftice  Burnet, 

Mr.  Attorney  General,  who  was  counfel  for  the  defendant, 
declaring  himfelf  well  fatisfied  with  Lord  Chancellor's  opinion, 
he  made  a  decree  according  to  the  prayer  of  the  bill,  but  at  the 
fame  time  faid  he  would  dire6l  the  account  of  the  rents  and  pro- 
fits to  be  carri  .d  back  only  one  year  bef.Te  the  filing  of  the  bill, 
as  ir  was  not  filed  till  nineteen  years  after  the  death  of  Hannah^ 
viz,  th.Q  twenty -eighth  of  November  1749. 


Cafe  282.   July  23,  1751?  Edmund  Rohinfon^  an  Infant ^     "l  Plaintiff 
[  736  J       his  next  Friend^  j 

William  Rohinfon^  Clerk ^  and  others ^  Defendants. 

S.C.  iBurr.  3S.  y  T  P  ON  the  27th  of  July  i  723,  George  Rohif/ony  of  Bcehym 
0-1 'i^cafe  made'  1*-^  in  the  county  oi  Cornnvall,  Efq;  makes  hib  will,  atteit.d 
b)  crier  of  i^oid  by  three  witncfies,  and  after  giving  to  his  wife  one  guinea,  and 
Hard-.vicke  for       j^jg  father-in-iaw  a  irroat,  he  gives  and  devifes  in  the  words 

the  opiinon  of  .  °  o 

the  judges  of  .he  following; 

courc  cf  King's  _  ^ 

Bench,  they  held  that!.-.  H.  muft  by  neceffary  implication,  to  effeduate  rhe  manifeft  intent  of  the 
teft.itor,  be  conftrued  to  have  taken  an  eftate  in  tail  malcj  nocwithftindiiig  die  exprefs  eftace  devifed  to 
i.  H,  for  his  life,  and  n«;»  longer. 

I  give  and  devife  all  my  real  eflate  wherefoever  to  John 
**  Hill^  Thomas  Lukey^  and  Sampfon^  Sa^idjSy  and  their  heirs,  to 
"  the  ufes  foilovv^ing (here  the  teffator'  direds  them  to  raife 
a  thoufand  pounds  for  a  particular  purpofe,  and  then  goes  on, 
and  fays,       My  will  is,  audi  bequeath  all  my  faid  real  eitate, 
excepting  ni)  cilaie  at  Efidyllion^  and  all  my  prefentations  in 
the  iaid  c-;a:uy,  i>)  i^cincclot  Hicks^  of  Plymouth  in  the  county 
*'  of  DiVjU;  Gvntleinan,  for  and  during  the  term  of  his  natural 
l;fi/a  d  no  lor.^  tr,  provided  he  alter  his  name  and  take  that  of 
Rob,.  jjny  and  Uve  at  my  houiC  of  Bcehym-^  and  after  hiS  deccaf^ 
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to  fuch  fon  as  he  fhall  have  lawfully  to  be  begotten,  taking  the  "Rob/nson  y. 
name  of  Rohlnfon  ;  and  for  default  fuch  'ijjtie^  then  I  bequeath  o2i^"^son. 
the  fame  to  my  coufin  (the  defendant)  WiUiam  Rohlnfon  of 
Landeive chicly  and  his  heirs  for  ever:  and  after  feveral  lega- 
cies,  the  teflator  gave  all  the  reft  of  his  goods  and  chattels, 
together  with  his  faid  eftate  at  Endyllion,  to  the  faid  William 
*^  Rohinfon  \  and  made  him  fole  executor  of  his  will." 

On  the  30th  of  September  1728,  the  teftator  died  v/ithout  iffue, 
leaving  the  defendant  William  Rohinfo?i  his  heir  at  lav/,  and 
Laiwelot  Hicks  did  after  the  teilator's  death-  take  upon  him  the 
name  of  Robinfon, 

Lancelot  Hicks  had  two  fons,  George  his  eldeft  fon,  and  the 
plaintiff  ^^/mwW  his  younger  fon  ;  and  George  was  called  by  the 
name  of  Rohinfon  and  died  in  March  1738  an  infant,  in  the  life- 
time of  Lancelot  Hicks  his  father  -and  of  the  plaintiff  his  younger 
brother, 

1r  July  174!;  Lancelot  Hicks  died,  leavmg  the  plaintiff 
mund  Hicks^  alias  Rohinfoji^  his  only  furviving  fon. 

The  plaintiff  brought  his  bill  in  the  court  of  Chancery  for  the 
execution  of  the  trufts  in  the  faid  teftator's  will,  and  that  a  fuffi- 
cient  part  of  the  real  eftate  might  be  fold  to  difcharge  the  debts    [  737  ]  , 
and  incumbrances  affecting  the  fome^  and  that  the  refidue  of  the 
faid  eftate  might  be  conveyed  to  the  plaintiff. 

The  defendant  William  Rohitijoij  by  his  anfwer  infifled,  that 
by  the  tefiator^'s  will  George  Hicks^  alias  Rohinfon^  tlie  elder  bro- 
ther of  the  plaintiff,  was  tenant  for  life  in  remainder  of  tlie  tef- 
tator's  eftates  immediately  expecSfant  on  the  eftate  devifed  to  his 
father,  and  that  fuch  eftate  was  a  vefted  remainder  in  him,  and 
that  no  other  fon  of  Lancelot  Hicks  could  under  the  teftator's 
will  take  an  eftate  or  intereft  in  the  lands  thereby  devifed;  and 
that  on  the  death  of  fuch  fon  the  defendant  as  heir  at  law  of  the  • 
teftator,  or  by  virtue  of  his  will,  became  feifed  in  fee  of  the 
reverfion  of  the  eftates  of  the  teftator  immediately  expectant  on 
the  eftate  devifed  for  life  to  Lancelot  Hicksy  and  that  on  his  death 
the  defendant  became  feifed  in  poffefFion  thereof,  fubjedl  to  the 
charges  and  incumbrances  thereon. 

Lord  Chancellor  gave  his  opinion  in  this  caufe  the  23d  of  July 
175^' 

The  queftion  is..  Whether  the  plaintiff  Edmund  Rohinfon  took 
any  eftate  under  the  will  of  George  Rohinfon, 

I  can  find  no  place  where  the  word  fon  has  been  conftrued  to  Byfcld\  cafe  In 
give  an  eftate- tail  in  the  firft  taker,  but  in  the  cafe  of  Bvfield  Qaeen  Eiix^a- 
in  the  time  of  Queen  Elizabeth,  cited  by  Lord  Chief  Juftice 'i^^^/^-  y'^it-'onrihere 
in  the  caufe  of  Ki?}g  verfiis  Mclling  {i),  th?wrdV« 'has 

been  conihued 
to  give  w  eftate -tail  in  the  firft  taker. 

I  do  not  know  what  weight  to  give  to  this  cafe,  becaufe  though  Syfe^d's  c  f ^  i» 
I  have  looked  into  Cro,  Eliz.  and  all  the  cotemporary  reporters,     '^^^  '^r 

any  of  uil-  co* 

tcmpotary  reporters,  and  therefore  cannot  allowed  to  be  an  authority.  The  devife  in  the  prclcnt 
cafe  being  to  L.  H,  for  life,  and  no  longer,  cannot  b)  aay  implication  wixatfoever  be  conltrued  to  be  an 
cftate-tail  in  him. 

(l)  1  Fint.  214,  225.  S.  C. 
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RoBiTJsoNv.  yet  I  cnnttot fiiid  it  reported,  and  notwithftanding  it  was  men- 
Lord  Chief  Juftice  Eyre,  in  the  cafe  of  Dubher  verfus 
TroUcp  i  I ),  yet  he  dates  it  from  the  cafe  of  Kwg  verfus  Mdlhig^ 
and  fo  does  every  one  who  cites  it  in  any  cafe  fubfequentto  iY/V;^ 
^x\6.  Mellitigy  and  therefore  it  is  probable  /•Az/^' quoted  it  from  a 
inanufcript,  and  upon  fuch  an  autiiority  as  this  is,  I  cannot 
jullify  it  to  myfelf  to  conftriie  the  word  fon  to  give  an  eflate-tail 
in  the  cafe  before  me,  becaufe  the  devife  to  Lancelot  Hicks  is 
to  him  for  Hfe,  and  no  longer,  and  confequently  by  no  im- 
pHcation  whatfoever  can  this  be  con.ftrued  to  be  an  eiiate-tail  in 
him, 

ilut  I  do  net  intend  to  given  an  abfojute  oplnian  ;  and  if  th„e 
parties  approve  of  it,  I  will  make  a  cafe  for  the  judgment  of  the 
court  of  Kinp^'s  Bench, 
X  ^3^'  T       '^^^  dire6lion  tp  alter  the  name  of  Hichy  and  take  that  of 
irSr "  r/ "^^^'''^^^^^    means  bearing  the  name  of  Kohwfon^  and  therefore 
Bickiy  and  lake  could  not  dcfert  it,  as  he  might  have  done  if  it  had  been  taking 
^z.ioi'Rohinmy  only;  but  ftilj  I  think  this  was  a  condition  fubfequent  and  did 
S"pLn^J of ^'fo-       t^ive(l  the  eftate,  and  tlie  fon  who  was  but  juil  born  would 
^i»/"c»,.-i'idth?re- have  a  reafonable  time  to  take  the  name, 
fore  could  r-ot 

deferc  rr,  as  he  mighr  have  done  If  it  had  been  t&Kir>g  only  J  but  ftill  it  is  a  condition  fubfequent 
only^  and  did  not  di^cii  the  ciiaie.  • 

Lord  ChanceUor  faid,  after  mentioning  the  cafe  of  King  verfuS 
MelUng  in  Vmtr,  Reports,  that  the  argumeiu  of  Lord  Chief 
Juitice  Halein  Fentris  was  not  copied  from  his  .own  argument, 
but  the  arguments  m  the  cafe  of  thie  Seven  Hundreds  of  Given cefier^ 
»nd  a  cafe  upon  alienations,  were  copied  verbatim  -  from  a  ma- 
nufcript  of //i?/^. 

"Upon  the  9th  of  Novemher  1751?  the  caufe  came  on  again 
before  Lord  Chancellor,  when  his  Lcrdniip  ordered  ihat  a  cafe 
{hcuid  bs  made  for  tlie  opinion  of  the  Judges  of  the  court  of 
King's  Bench  upon  the  will  of  the  teftator  George  Rsbinfon  ;  and 
the  material  fa£ls  appearing  in  the  pleadings  upon  the  following 
^uefiion  : 

Whether  any  and  what  efl:ate  or  interelb  in  the  premiilTes  in 
quefiion  is  by  virtue  of  the  faid  will,  vefted  in  the  plaintifT 
jidmund  Rohinfon  the  infant :  and  it  was  ordered  that  the  (aid  cafe 
fnould  be  ftated  as  of  a  devife  of  a  legal  eitate  to  Lancelot  Hicks ^ 
and  the  feveral  perfons  to  take  in  remainder  after  him,  without 
regard  to  any  trufts. 

iY.  B,  The  above  quedion  has  been  under  the  confideratloii 
of  the  court  of  Chancery  in  another  caufe,  which  was  as 
J"oiIov/s :  ' 

Upon  the  death  of  George  Rehinfcn,  his  v/idow  brought  a  bill 
in  Chancery  again  fl  William  Rohihjon  his  heir  at  law,  Lan^ 
celot  Rohinfon  his  devifee,  and  to  have  a  performance  of  the  ar- 
ticles made  upon  lier  maniage ;  and  a  crofs  bill  was  brought  by 
'the  faid  Lancelot  Rohinfon  to  prove  his  whl,  and  to  have  an  exe^ 

cation  of  the  trufts  thereof.  '  . 

<  .  '  , 

(0  8  Fin.  233.  S.  C.  Rohinfon's  Ga^nel.  96.  S.  C. 

Upon 
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Upon  hearing  the  caufes  before  Sir  Jofeph  Jekyll,  on  the  17th 
jof  ^^ipril  1733,  the  foliowipg  remarkable  declaration  was  in-      °  ^ 
ferret!  in  the  decree  :  <^  His  Honor  declared  that  by  the  faid  f^'fff^ff^'^i''''' 
**  tcH-ator's  will  the  defendant  LaTJcelgt  Robitifon  is  intitled  to  tweenthe widovr 
**  an  eftate  for  li^e  in  all  the  eftates  of  the  faid  George  Robinfofiy  of  the  teftator 
except  the  edate  oi  Etidyllioti^  v;ith  xemm\der  io  t/^e  elde/t  fon,  ^et  ^'l^'/d!* 
and  but  one  fan,  of  the  defendant  Lancelot  Robin/on  for  his  life  claredthatL.JJ, 
^*  they  perfo;ming  the  condition  in  the  faid  will ;  and  that  the  re-  was  intitled  only 
^^  mninder  n mil  go  over  to  the  defendant  William  Robinfon /^Wr  ^X\iT^W^^T^ 
*'atlawcfthc  faidteJlator»*  mainder  « 

eldejl  fon,  and 

j^utone  fon  for  his  life,  and  that  the  remainder  wlU  go  oyer  to      iJ.  the  heir  at  law  of  the  leftator. 

A  copy  of  the  opinion  of  the  judges  of  the  court  of  King's  Bench  in       739  J 
the  cafe  of  Robinfon  againji  Rcbinfon,  the  if  ^f  December 
1756. 

We  are  of  opinion,  that,  upon  the  true  conflru£lIon  of  the 
will  of  George  Robiffon,  Lancelot  Hicks,  therein  mentioned,  muft 
by  necelTar  /  implication^  to  eH-e6luate  the  manifeft  general  intent 
of  the  te;latpr,  be  conilrued  to  have  taken  an  eftate  in  tail  male> 
he  avid  the  h'"irs  male  of  h's  body  taking  the  name  of  Robinfon^ 
tiotwithfr^mding  the  exprefs  eftate  devifsd  to  the  faid  Lancelot 
for  his  life  and  no  longer  ( i  j. 

Mansfield 
t  J.  Denfon* 

M.  Fofer 
J.  E.  WilmoU 

(i)  Vide  Bamfirld  v.  Popham,  i  P.  JV.     Z  Faf.  \  82.  Evans  v.  Afiley,  3  Burr.  1 570, 
14.  Ailamon  V.   Chthero^^    i  Fef  24.     Hay  v .  the  Earl  of  Co'^^fw/);)',  3  Term  Rep^ 
IPyld  V,  Le<uj2s,  ante  I  vol.  432.  Lethieul-      83.  Doe  S',  Applirii  4  Term  Rep.  82. 
Uer  V.  Tracy ^  pojt  784.  Vcughan  V.  Farriery 


Surden  verfiis  Kennedy ^  July  23,  1757.  Cafe  283* 

Lord  Chancellor^ 
'XAT     ^  ^  ^        execution  by  elegit  or  fieri  facias  Is  lodged  ^  jeafeoold  ef- 
W     in  a  fheriff's  hands,  it  binds  goods  from  that  time,  ex-  tate  isaficaedby 
cept  in  the  cafe  of  the  crown,  and  a  leafehcld  ellate  is  alfo  af-  ^ ^^^^ 
feclcd  from  that  time  ;  and  if  the  debtor  fubfequent  to  this  makes  tune  it  isTndgei 
analTignment  of  theleafehold  eftate,  the  judgment  creditor  need  in  a  ihrriff's 
not  bring  »  fuit  in  eieclment,  to  come  at  the  leafehold  eflate,  *J'^"<^*j  and  if 

I      r     •  ri       1         rr  1  11  r  11  '^^^  oebcor  lub- 

by  fettmg  aiide  the  aiiignment,  but  may  proceed  at  law  to  fell  fequent  to  this 
the  term,  and  the  vendee,  who  is  generally  a  friend  of  the  plain-  makes  an  aiTign- 
ti(F,  will  be  intitled  at  law  to  the  poiTeiTion,  notwithftanding  fuch  j^^g^c^VcrJa^^ 

afTlgnment.  tor  m.y  proceed 

at  law  to  feil  the 

terra,  and  the  vendee  will  \s.  Intitled  to  the  pofTeflion,  notwithftanding  fuch'  alTignment* 
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Burton  v.  But  111  the  prefcnt  cafe  here  is  only  an  equity  of  redemptk>n 
lCEKN£py.  ^1^^  debtor  in  the  leafehold  eftate,  and  an  execution  lodged 
"will  not  aiTe6l  this,  as  the  legal  eftate  is  in  the  mortgagee  j  and 
confequently,  by  the  common  equity  of  this  court,  he  may 
come  here  to  redeem  a  fubfequent  incumbrancer,  and  likewife  to 
difcover  whether  there  \vas  any  and  wliat  confideratipn  for  ih^ 
ailignment. 


Cafe  284.  Btaler  verfus  Eajhfield^  ^t/gujl  2,  1751* 

[  740  3 

If  there  be  a  fe^  1\  yT"  Evans  fiiewed  caufe  why  an  order  ?i'ift  for  a  fequeflra- 
lli'^w in "  V/an  -i^-i  ^^^^         anfwer  from  a  member  of  the  Houfe 

anfwcr^ 'sgauift  of  CommoHs,  fliouid  not  bs  made  abfelute.  ^^ 

airiember  ofpar- 

liamerit,  and  he  puts  in  an  anfwer  before  the  orvier  is  made  abfolute,  and  exceptions  are  taken  to  the 
anfwer,  the  court  wi//  enlarge  the  time  fn-Jheiuing  caufe  till  it  appear  whether  the  an3.'-wer  is  fu^cient. 


Tlie  caufe  Oiewn  was,  an  anfwer  come  in  ;  but  it  was  in- 
fifled  on  the  patt  of  the  plaintiiF,  as  exceptions  were  taken,  that 
it  is  no  anfwer,  and  therefore  the  order  ought  to  be  made  ab- 
folutc.  Mr.  Evans ^  e  contra^  cited  Lord  ClifforcW  cafe,  2  P,  'jcoii 
V/ms.  385.  w^here  it  is  laid  down  by  Sir  Jopph  J^hyll,  that  if  jfm 
there  be  a  fequedration  mft  againft  a  peer  for  want  of  an  an-  jtk 
fwer,  and  the  peer  puts,  in  an  anfw^er  which  is  infufficient,  yet  to 
the  order  for  fequeftration  fhall  not  be  abfolute,  but  a  new  fe- 
quellration  nifi  %  and  at  the  fame  time  Mr.  Gold/borough t  who  was 
then  the  regiiler,  faid  this  was  the  courfe  of  the  court. 

Lord  Chancellor,  ^ 

If  there  be  a  fequeftration  mjl  for  want  of  an  anfwer  againft  a 
member  of  parliament,  and  he  puts  in  an  anfwer  before  the  or-  I  /» 
der  is  made  abfolute,  and  exceptions  are  taken  to  this  anfwer,  the 
court  uuill  enlarge  the  time  for  JJjeivwg  caufe  till  it  fhall  appear  |ea| 
whether  the  anfwer  is  fufficient  or  not. 

Mr.  Gold/borough,  who  faid  it  was  the  ftanding  rule  of  the  court 
there  iliould  be  a  new  fequeftration  tijft  in  this  cafe,  was  a  very 
good  officer,  but  yet  I  fliould  think  what  I  have  mentioned  is  the 
proper  medium  :  but  his  Lordfhip  at  prefent  allowed  the  caufe^j 
as  it  was  the  courfe  of  the  court* 


a 

of  li 
lieirs 


T! 

il 


Cafe  285.  Parry  verfus  Owefiy  Augujl  3,  175 1. 


S.  C.  Amb.109.  A     Bill  brought  by  the  executrix  of  an  attorney,  for  money 

cxc^atux  o"/an  from  the  defendant  for  bufinefs  done  by  her  hufband 

a.cc/i,L}  brought  as  liis  attorney,  and  to  be  paid  what  fliall  be  found  due  on  an  ae*- 

a  bill  f.   iTK)i:cy  c^uj-it;   j^d  ilatcs  the  delivery  of  a  bill  by  the  plaintiff, 

due  ti  r  bufiacls  y  .  i  ih 

done  h"  her  huf- 
band as  the  defendant's  atterney.    A  demurrer  to  the  relief  as  a  remedy  is  at  lam)  ander  t'he  ilatute  of 
aC/o.z.  for  the  t?etterreigu!citiori  of^xttcrneys  and  folicitori.    Lord  Chancellor  allowed  the  demurrer. 

■  I, 

Thc;^fo, 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


740 


The 


The  defendant  demurred  to  the  relief;  and  for  caufe  of  de-  ^^^^^^^ 
murrer  fliewcd,  the  rennedy  was  at  law,  antl  that  an  acl  of  par- 
liament has  pohited  out  a  fummary  way  ;  the  (latute  of  2  Geo, 
cap,  27,. feci.  22, 

Lord  Chancellor  allowed  the  demurrer  ( i ). 

(l)  Re^,  Lib.  B.  1750.  fo!.  502. 


Parfons  verfas  Freeman ^  Novemher  9,  I75i»  Cafe  285. 

[  74r  ^ 

ON  articles  before  the  marriage  oi  R'lckard  Freeman  -^n^  his  S.C.iWiir. -.c^, 
wife,  upon  h'u  undcrtakin:^  to  do  loiiie  acls  for  her  be-  ' 'J* 

nent,  ine  covenanted  that  (he  w  ouid  joni  with  nini  in  iultermg  a  promlfin^  to  da 
recovery  of  an  etlate  that  belonged  to  her,  and  icttle  it  to  him  ads  for  a  wife's 

heirs. 

mafriage,  cove- 
nanted to  join  in  fufiering  a  recovery  of  her  efia^c,  and  fettle  it  to  him  and  hia  heirs, 

Mr.  Freeman  made  his  will  in  1729,  and  took  upon  him  to  The  hnlband 
levile  thiseilate  to  the  defendant  ;  but  not  having  performed  the  ^^^^^^U'^d^'r 
onfra£l,  or  the  atls  he  had  obhged  himfelf  to  do  by  the  anicles,  eftaie  to  the  dc- 
Freeman  afterwuds  comes  to  a  new  agreemeni:  wit'i  his  Wife,  fend.mt,  but  not 
lat  he  ihall  Jiot  take  her  eilate  injlantcr  in  fee.,  but  fubiea  ^^^''"f  ^^^^.^  , 

r     J      1    n       1  ,  1-        ir     ,     ^"^^  obliged 

an  apponitmeat  oj  the  hujbatid  and  iv-je..  ana  m  deiault  himfelf  to  de, 
)f  fuch  appointment,  to  the  ufe  of  R^thcu  d  Freeman  and  his  ^  "^w 

^    .  agreement  with 

'  his  w,ft,  that  he 

fliall   not  take 

ler  eftate  mfianter'm  f?e,  but  fubjcil  o  an  appointment  of  the  Jbufijand  and  wife,  and  in  default  chea-c- 
;>f,  to  ihe  ufc  of  the  hufB4..d  aaa  hia  licirs. 

A  recovery  was  fuffered  by  Mr.  Freeman  and  his  wife,  and  The  recovery 
le  ufes  of  that  recovery  declared  to  be  to  the  purpofes  of  the  J^echr^^' 'Jq^ "f^^ 
lecd^  he  died  afterwards,  in  the  Hfe~rime  of  his  wife,  with-  pmpof  s  of  this 
)ut  ever  making;  any  appointment  with  htr    or  revokin^a;  his  "'ed 

-     °       ^  ^  in  the  wife's 


viil. 


lii-e-time,  with^ 
ou;  m;akiiig  any  appointment,  or  revoking  his  will. 


The  queflion  was,  "Whether  the  recovery  fuffered  by  Rirh-  The  recovery 
d  Freeman  and  his  wifcj  and  the  ufes  of  that  recovery  as  declar-  '"^^^j'j'yj 
d  by  them,  are  a  revocauon  of  his  will.  wi,;,  ihe 

dec;.-r.::iya  of 

i>,  CO  the  ufes  of  the  deed,  U  a  revocitlon  of  Mr.  Frciv:i:^ii  wlii. 

Mr,  N^el  for  the  plaintiff  inHiled,  that  the  recovery  Is  clearly 
revoo  iiion  as  to  thiseftate. 
'  :  hjre  ar  ;  two  general  rules  : 

Firit,  Where  a  man  has  an  eRate  in  fee  at  the  time  of  makin?»' 
iii  will,  and  makes  a  it  offment  afterwards,  though  he  takes  an- 
nate to  him^^•'f  in  tee  again,  it  is  are\ocatinn. 

Secondly..  Where  what  is  done,  relates  and  extends  to -the 
hole  eitate,  it  will  be  coafidcred  the  fame  in  equity  as  at 
iw. 

And 


*f4l  CASES  Argued  and  Determined 

Pas'ons  y.       And  for  tliefe  purpofes,  he  cited  Marwood  verfas  Tunisr^  3 
iRsxMAN.     J^ms.  162*  there  "tenant  in  tail- male,  remainder  to  hirnfelf 
*'  in  fee,  devifes  his  lands  to  J*  S,  and  then  fufFers  a  recovery 
t  742  ]       to  the  ufe  of  himfeif  in  fee,  and  dies  without  iflue  male  j  this 
is  a  revocation  of  the  will  ( i 

This  determination  fhews,  that  the  principle  I  have  laid  down 
is  fully  ellabliflied,  with  regard  to  fiibfequent  a6ls  after  making 
a  will* 

Though  a  will,  I  muft  allow,  takes  in  all  perfonal  ellate  ac- 
quired afterwards,  yet  in  cannot  pofTibly  take  in  a  real  eftate  ac- 
quired afterwards. 

It  is  laid  down  in  Rolls  Ahr,  616.  that  a  feoffment  after  a  v/ill, 
though  declared  to  the  ufes  of  a  will,  is  a  revocation. 

The  deed  to  lead  the  ufes  of  the  recovery  amounted  to  a  new 
agreement;  for,  inftead  of  letting  it  reft  as  it  did  on  the  articles, 
tlie  hufband  and  wife  conveyed  the  eilate  in  fee  upon  a  diiFerent 
confideration. 

In  the  cafe  of  Polle?!  verfus  Huhand^  Eq.  Caf,  Ah\  4 12.  Sir 
y.  H,  by  will  of  the  12th  of  February^  1708,  "  gives  all  the  re- 
"  fidue  of  his  real  and  perfonal  eftate  to  J,  P.  and  the  heirs  males 
of  his  body,  with  remainders  over  ;  afterwards,  by  leafe  ard  re-* 
leafe,  the  30th     Augujl^  1709,  Sir  J.  H.  together  withy.  5.  his 
truftee,  convey  feveral  lands  in  Warivic'kjhire  to  truftees  and 
their  heirs,  to  the  ufe  of  himfeif  for  life  ;  and  that  the  truftees 
*'  fhould  execute  fuch  conveyance  thereof  as  Sir  J*  5.  by  writing 
under  his  hand  and  feal,  or  by  his  laft  will  and  teltament  fhould 
*'  appoint:  Sir  J.  S,  died  in  17  lo,  without  altermgcr  revokingthe 
"  faid  will,  or  making  any  other  .  rrointm-ent  touching  the  rea| 
eftate:  the  queftion  was,V/hethcr  diis  Icafe  and  relealV  v/ere  a  J 
revocation  of  the  will  or  not  ;  and  it  was  decreed,  that  the  leafi 
and  re  leafe  ivere  a  revocation  of  the  nvillT^ 

There  was  a  cafe  of  Tichier  verfus  Tichier^  before  Lord  Chief i 
Juftice  Lee^  abcul  a  year  ago,  which  was  as  follows  : 

^'  Robert  Tickner^  feifed  in  fee  of  the  eftate  in  queftion  ofi 
gavelkind,  died  inteftate,  and  left  two  fons,  Hefiry  and  Robert.^ 
who  entered  on  his  death,  and  became  ieifed  in  gavel 
^'  kind  5  Robert,  being  poftcfTed  of  an  undivided  moiety,  made 
**  his  will,  and  devifed  it  to  his  wife  Elizabeth  Tickner  znd  her 
heirs.'* 

"  After  maning  his  will,  by  a  deed  of  partition  between  Ra 
bert  and  Henry  Tieh'iery  and  by  a  fine,  all  the  gavelkind  eftate 
which  R.ohcrt  had  devifed,  was  allotted  incirely  to  Robert^  to 
fuch  uil's  as  he  fliould  appoint  by  deed  or  writing,  and  in  de 
fault  of  fuch  ippointmenr,  to  him  in  fee, 
C  743  ]     ■      A  verdict  was  found  in  eje£lment,  fubje£t  to  the  oplnioi^ 
"  of  Lord  Chief  J  uftice  Lee^  \>fho^  after  mature  deliberation,  helxj 
*^  this  tranlatlicn  to  be  a  revocation  of  the  will  (2)." 
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in  the  Time  of  Lord  Chancellor  Hat^dwicke..  743 

Mr.  TVilhraham,  counfel  of  the  fame  fide.  Parbons  r. 

Though  there  had  been  no  exprefs  agreement,  yet,  the  a^ls  F»s&man. 
done  amount  to  a  new  agreement. 

The  confequence  of  the  recovery  is,  they  have  connefted  their 
legal  and  equitable  eftates  fo-rether,  and  conveyed  them  by  the 
deed,  t  )  make  a  tenant  to  the  precipe. 

j  It  is  laid  down  in  Moor  107,  that  if  a  ufe  is  declared  by  an 
lindenture,  yet  the  parties  may  alter  the  indenture,  at  any  time, 
till  the  eftate  is  executed  by  the  fine,  and  the  fecond  deed  (hall 
controul  the  firfl. 

In  Jones  verfus  Mor/ey,  Salk,  6'jj.  it  was  refolved,  *«  that 
"  if  a  fine  had  been  levied  purfuant  to  a  covenant  in  a  marriage- 
"  agreement,  no  parol  averment  could  have  been  allowed  to  de- 
**  clare  other  ufes,  or  that  the  fine  was  not  to  the  ufes  of  that 
"  deed,  and  all  parties  had  been  ellopped  to  aver  the  contrary  by 
parol  5  but  by  deed  fubfequent,  and  before  the  fine,  other 
*'  ufes  may  be  averred,  though  they  were  declared  by  writing  and 
not  by  deed  ;  for,  by  the  variance,  there  was  room  to  inquire 
"  and  receive  information,  that  the  old  agreement  was  relin- 
<«  quifhed." 

"  That  this  is  a  good  revocation  of  the  ufes  of  the  firfl  deed,  though 
it  be  but  a  writing;  for  where  the  conveyance  enures  by  way 
"  of  tranfmutation,  the  ufe  is  according  to  the  intent  of  the  party, 
"  and  it  is  no  matter  how  that  intent  is  manifefled,  fo  as  i'c  may 
**  be  known." 

He  cited  like  wife  the  cz,iQ  6^  Stapkion  verfus  Siapletofty  (i  Tt\ 

Till  ufes  are  declared,  and  whilft  it  lay  in  fufpence,  whether 
Mr.  and  Mrs.  Freeman  would  jointly  declare  ufes  or  not,  it  vefled 
in  Mrs.  Freeman,  as  beinfj  her  eftate, 

Suppofe  the  eRate  had  been  limited  to  the  hufband  in  tail,  with 
fuch  a  power  of  appointment,  till  appointment,  the  fee  cannot 
3e  in  abeyance,  and  therefore  muft  revert  back  to  the  perfon, 
who  had  the  original  dominion  over  this  eftate. 

Therefore,  if  it  is  a  refulting  ufe,  it  would  come  to  Mrs. 
Ereema?!,  and  muft  be  a  declared  nev/  ufe  to  come  to  him,  and 
if  fo,  it  is  an  acquired  eilati:,  and  confequently  a  revocation    ^  j 
of  the   will,  as  he  gained  a  better  eitatc   than  he  had  be- 
fore. 

Mr.  Evans  alfo  counfel  of  the  i\ime  fide. 

Either  by  having  gained  a  new  eftate  upon  a  new  ufe  executed 
to  the  hufband,  or  on  a  folemn  a<Sl  by  the  huiband  and  wife,  it  is 
a  revocation. 

The  reafon  why,  in  the  rule  already  laid  down,  a  fecond  deed 
will  revoke  the  firft,  is,  becaufe  it  roiLs  in  agreement  only,  till 
the  fine  levied,  or  recovery  fufFered. 

The  wife,  who  was  tenant  in  tail,  with  remainder  to  her 
nephew,  covenants  by  marriage-a'-:;cles  to  limit  a  part  of  her 
eftate  to  the  hufband  in  fee,  on  his  doing  what  he  agreed  on  his 
part  to  complete  the  articic^i. 

I  He 
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Parsons  vi      He -not  having  performed  his  contra£l,  they  come  to  a  new" 
Freeman,    j^gj-ggn^ent^  {[^^^        fhould  not  take  the  eilatc  injlcmtcr  in  fee» 
but  fubje£l  to  the  appointment  both   of  hufband   and  wife, 
therefore  the  recovery  fuffered  vi^as  not  intended  to  complete  the 
articles,  but  upon  a  different  confideration. 

The  ^ee,  veiled  in  Mr.  Freeman  under  the  deed,  was 
upon  a  new  ufe  executed,  and  not  a  ufe  contracted  for  by 
the  articles,  but  variant  from  what  is  devifed  by  him  ;  but 
if  the  court  fliould  not  be  of  opinion  it  is  a  new  ufe,  yet 
flill  the  very  a6t  of  fuffering  a  recovery,  fhall  be  conHdered 
as  an  intention  in  Mr.  Fretman  to  revoke  his  will. 

It  is  material,  this  is  not  fuch  an  ufe,  only  as  he  fhall  ap- 
point, but  fuch  ufes  as  the  hufband  with  his  wife  (hall  ap» 
point. 

Upon  the    whole,   it  is  manifeflly  done  with   an  inten- 
tion to  depart  from  the  articles,  and  not  in  conformity  to 
^  them. 

The  Attcrnc^  General^  for  the  devifee  under  the  will,  faid, 
the  true   queilion  was.   Whether  the  recovery   fuffered  by 
Mr.  and   Mrs.  Freeman  after  the  marriage-articles  is  a  total, 
or  a  partial  revocation  of  the  devife  made  by  Mr.  Freeman 
will. 

Mrs.  Freemati^  at  the  time  of  the  mnrriage,  was  feifed  in 
tail  of  one  part  of  the  eltate  in  cue  (lion,  in  fee  of  ano- 
ther. ^ 

It  is  necelTary  to  confider  what  eftate  it  was  Mr.  Freeman 
had  before  the  will,  and  Vvhat  he  intended  to  pafs  by  the 
will. 

[  745  3       He  had  only  the  truft  of  an  eftate  in  fee,  and  under  the  will 
has  devifed  nothing  more  but  that  truft  in  fee. 

The  operation  of  the  recovery  is  that  it  conveys  the  legal 
eftate,  and  bars  the  eftate-tail  Mrs  Freeman  had,  the  ufe  is  dif- 
pofed  ©f,  and  the  inheritance  difpofed  of  by  the  limitation  to: 
the  huft)and  and  wife,  and  their  appointments,  therefore  the 
fee  cannot  be  faid  to  be  in  abeyance* 

The  fecond  queftion  will  be,  What  operation  the  recovery 
has  in  equity,  and  what  is  the  confequence  with  refpe£l  to  the 
equitable  intereft  ? 

Though  the  legp^l  ufe,  till  appointment  may  be  faid  to  veft 
in  the  wife,  yet  the  equitable  ufe  vefts  in  tlie  hufband,  then  the 
recovery  will  operate  only,  fo  as  to  leave  the  hufband  fuch  eftate 
as  he  had  before. 

Where  a  perfon  makes  a  will,  and  afterwards  a  fubfequent 
conveyance,  fo  far  as  it  is  confiftent  with  the  will,  it  is  no  re- 
vocation ;  fo  far  as  it  is  inconfiftent,  it  is. 

He  cited  Coivard  zuA  Marfjal  Cro,  Fliz.  721.  "Where  a 
man  devifed  lands  to  his  younger  fon  and  his  heirs,  and  af- 
terwards  took  a  wife,  and  by  another  will  in  writing,  he,  de 
vifed  the  lands  to  his  wife  for  life,  paying  yearly  to  his  fon, 
*'  and  his  heirs,  fuch  a  rent,  held  to  be  no  revocation,  but  in 
-this  cafe  ht/j  luills  7nayjland  together^  unlefs  the  latter  be  cpn- 

2  trarv 
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"  trarv  to  the  firfl  will,  or  that  there  be.  an  cxprefs  revocation  ;    Pabsonb  v. 
and  here  his  intention  appears  to  be  only  to  provide  for  his 
wife,  who;n  he  afterwards  efpoufed,  and  not  to  alter  the  will 
|*<  as  to  his  fon." 

Lord  Chancellor  fald,  the  fubfequent  atl  appeared  tr>  be  only  a 
Icodicil,  and  does  not  come  up  to  the  prefent  cafe,  the  codicil  be- 
ing part  of  the  will. 

All  the  cafes  cited  were  mere  legal  queftions ;  as  the  edatcis 
in  every  one  of  t!\em  were  legal  eftates. 

The  cafe  of  Tkkn.r  verfus  Techier  W2,  sa  new  conveyance,  and 
did  not  reft  upon  the  partition  only. 
Mr.  Solicitor  General  of  the  fa.ne  fide. 

A  general  rule  is  to  be  drawn  from  the  cafes,  that  there  is  a 
fort  of  revocation  which  does  not  depend  on  the  intention  of  the 
teftator. 

As  where  a  man  only  takes  back  the  very  eftate  he  devifed  by     [  746  J 
a  new  conveyance,  and  yet  is  held  to  be  a  revocation. 

The  converting  an  equitable  into  a  legal  fee,  is  not  within  this 
Irule,  but  depends  upon  other  c  jiifiderations,  and  the  prefent  is 
a  cafe  of  this  fort. 

The  reafon  why  a  perfon  who  firft  made  a  will,  and  tlieri  fuf- 
fers  a  recovery  to  the  fame  ufes,  is  a  revocation,  depends  on  ar- 
tificial reafoning,  being  confidered  as  a  new  conveyance. 

That  the  coaverfion  of  a  legal  into  an  equitable  eftate  or  trufl, 
will  not  be  a  revocation. 

In  the  cafe  of  Lady  Mary  Venicn  verfus  Jones,  2  Fern.  241. 
''yf.  devifed  lands  to  truftees  to  pay  his  debts,  and  then  to  pay 
"  his  wife  200  /.  per  ann,  for  her  life :  the  teftator  hved  feve- 
ral  years,  and  his  debts  were  increafed  from  2000  /.  to  io>ooo  /. 
j4.  by  deed  and  fine  conveys  his  lands  to  the  fame  truftees  to  fell 
to  pay  his  debts,  and  the  furplus  to  him  and  his  heirs,  and  his 
wife  joins  in  the  fine  and  conveyance  :  this  was  determin- 
ed  to  be  no  revocation  of  the  wife's  200/.  per  annJ* 
In  the  cafe  of  Ogie  verfus  Cook  ( i ),  the  aoth  of  February 
1748,  before  your  Lordfhip  :  "  A  real  eftate  was  devifed,  and 
"  after  the  devife  it  was  conveyed  to  be  fold,  in  order  to  pay  a 
dr  bc  due  to  Mr.  Cohe,  and  conveyed  to  him  in  fee  for  that  exprefs 
'*  purpofe,  and  in  truft  for  himfclf  as  to  the  refidue  ;  held  to  be 
no  revocation." 

This  was  determined,  I  apprehend,  on  the  common  princi- 
ple of  a  perfon  who  is  feifed  in  fee  making  a  will,  and  tiien  mort- 
gaging the  eftate,  there  in  law  the  whole  fee   is  gone,  and 
^^^^^j  yet  in  equity,  a  revocation  of  the  Will  pro  tanto  only. 

The  cafe  of  all  other  revocations  depends  upon  ih.e  implied  in- 
tention of  the  teftator,  and  after  making  a  will,  no  acl  fiiall  re- 
voke it,  but  where  the  a£l  done  is  inconfiftent  with  his  will,  and 
even  then,  where  it  is  only  a  partial  inconfiftency,  it  is  but  a  re- 
vocation pro  tanto. 
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CASES  Argued  and  Determined 

When  a  man,  after  making  a  will,  demifes  to  the  fame  pcr« 
fon  for  40  years,  this  is  a  revocation />ri>  tafiio  on!  v. 

In  the  cafe  of  Lamb  verfus  Packer,  "       by  will  deviff^d  to 

his  fon  a  meffiiage  of  99  years,  if  three  lives  hved  fo  long,  pay- 
*'  ing  his  fifter  40  /.  per  ami.  for  her  life,  and  afterwards  makes  a 

leafe  to  B.  of  the  fame  meffuage  for  99  years,  if  three  lives  lived 
**  fo  long,  paying  50  /.per  ann.  to  the  leffor  and  his  heirs ;  it  was 

decreed  at  the  Rollsy  that  the  leafe  was  a  revocation  of  the  de- 
"  vife  ;  but  upon  appeal  to  the  Lord  Keeper,  decreed  to  be  m 
"  revocation,  and  that  the  daughter  fhall  be  pa,id  her  annuity, 
u  2  Vern,  495." 

At  the  time  of  making  the  will,  the  teftator  had  no  legal  eftate, 
butj  in  the  notion  of  this  court,  a  bare  equitable  fee. 

.What  is  done  between  the  hufband  and  the  wife  Nothing 
but  a  conveyance  of  the  legal  eftate. 

The  bare  conveyance  of  the  legal  eftate  will  make  no  alteration 
as  to  the  will. 

It  was  limited  upon  the  recovery  to  fuch  ufes  as  the  hufband 
and  wife  ihall  appoint,  and  for  default  of  fuch  appointment,  the 
hufband  has  it  in  fee. 

The  alteration  by  the  recovery  is  only  the  contingent  appointment 
of  ufes,  and  not  inconfifhcnt  v/ith  the  will  in  any  refpe£l. 

If  Mr.  Freeman  had  had  a  legal  efliate,  it  could  not  have  been 
diftinguifhed  from  the  rule  of  a  recovery's  being  a  new  convey- 
ance, but  clearly  he  had  only  an  equitable  fee. 

It  has  been  faid,  here  was  a  new  agreement,  but  the  confe- 
qucnce  does  not  follow;  if  it  was  a  partial  agreement,  it  is  no  revo- 
cation J  if  there  had  been  fuch  an  agreement  to  fubje6l  it  to  this 
contingent  partial,  revocation  by  letting  in  the  appointment  as 
to  fome  of  his  intereft,  it  would  have  been  only  a  partial  revoca- 
tion ;  and  the  equitable  fee  he  had  in  him  is  not  diflurbed  by  any 
a6l  the  hufband  has  done  by  the  recovery. 

But  as  the  appointment  was  never  made  by  the  hufband  and 
wife,  the  recovery  is  no  alteration  of  the  old  equitable  fee  Mr,  • 
Freeman  had  in  him  at  the  time  of  making  the  will. 

Lord  Chance]^lpr, 

The  cafes  have  been  determined  on  very  nice  and  artificial  rea- 
fons,  upon  an  inclination  the  Liw  aiw^iys  ihews  (o  favour  an  heir, 
and  to  prevent  him  from  being  difinhcrited,  where  the  inteniion 
of  the  teftator  is  doubtful. 

If  the  hufband  had  been  feifed  of  the  abfolute  leg-d  eftate  at 
the  time  of  making  the  will,  and  afterwards  had  luiil-veci  a  re- 
covery, and  declared  the  ufes  to  be  fuch  as  he  and  his  wile  Ihuuid 
appoint ;  this  would  have  been  a  revocation. 

If  a  perfon  feifed  in  fee,  dcvifes  an  ticate  in  fee  to  f.  S.  and 
by  a  conveyance  takes  back  an  eftate  hum  j.  0.  in  ice,  that  is 
a  revocation  (i). 


(0  F'ir/e  Brudenell  v.  Bough'oiii  ante  wi'i 

2    vol.     273.    and    the   c»res    there  v.  ./ 

cied.     So     an     incomplete     convey-  oh': 
aoce,    as    a  feolTinent  nvlthont 
has  bseii  held  to  be  a  rcvccucicti  ot  a 
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The  cafe  of  the  feoffment,  where  the  teftator  takes  back  the    P>^R!ons  v. 
old  ule,  IS  a  prodigious  itrong  cale. 

That  conftrudion  mud  arifc  from  a  prefumed  intention,  that 
the  teftator  would  not  have  made  a  new  conveyance,  without  an 
intention  to  revoke  his  will. 

But  this  muft  be  underilood  ,with  fome  reftridions  and  limita- 
tions. 

If  the  conveyance  or  recovery  be  for  a  particular  purpofe,  then  Whereacommoa 
it  fhall  revoke  no  further  than  to  anfwer  that  purpofe,  as  where  a  recovery  is  to  tl 
teftator  creates  an  eitate  for  years,  or  for  life,  in  the  lands  de-  poIe'jTc'fhfu  "r*- 
vifed,  it  (hall  operate  no  further  ( i ).  voke  no  furrher 

This  is  the  rule  of  lav/,  but  it  has  been  thrown  out  as  a  '^^^.^"1^''^ 
doubt,  whether  there  may  not  be  fome  difference  in  equitable    ^  p^^p^^^* 
cftates. 

I  am  of  opinion  that  the  fame  conveyance  which  would  be  a  '^^^  ^^"^^ 

r       \     -r      c        1       ^        'ii   1  n  •        vevance  whithi 

revocation  oi  a  deviie  of  a  legal,  will  be  equally  a  revocation  would  be  a  revo- 
of  a  devife  of  an  equitable  eftate,  and  it  would  be  very  danger-  cation  of  a  de- 
ous  to  property  if  it  was  otherwife.  vireufa  legal, 

-n.       r,-,,     1       r  1111  1  T  r  .1      Will  be  equally  a 

But  llrll  the  lame  rule  holds  as  at  law,  it  tor  a  particular  revocation  of  a 
purpofe  only  it  fhall  be  underilood  to  be  a  revocation  pro  tatito  devife  of  an  equi- 

^  ^  i  ^  table  cftate. 

only. 

In  all  the  cafes  where  it  is  a  conveyance  of  the  whole  eflate  m  Where  aconvev- 

law,  and  is  only  meant  for  a  fecurity,  the  revocation  fhall  only  ance  of  the  whole 

3e  for  that  particular  purpofe,  to  let  in  the  incumbrance,  for  the  only  meantTo'/a 

'   teftator  himfelf  has  drawn  the  line,  how  far  the  revocation  fhall  fecurity,  the  re- 

}!ife.  S^?  and  his  intention  is  plainly  fliewn.  ^^r^^ta  t^^^'x^^ 

By  marriage  articles,  the  wife  contrails,  that  on  the  hufband's  fy  (a)?"^* 
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oing  fome  certain  ads,  fhe  will  convey  her  eflate  to  him  and 
lis  heirs. 

It  has  been  faid  Mr.  Freeman  has  not  done  the  ads  on  his  part 
md  therefore  was  not  intitled  to  an  equitable  eftate  in  the  lands ; 
3Ut  though  this  may  admit  of  fome  niceties,  I  will  take  it  he  had 
m  equitable  eftate. 

Being  fo  feifed  he  made  his  will,  and  devlfed  his  equitable  in- 
ereft  to  a  perfon  and  his  heirs. 

Afterwards,  he  and  his  wife  fufFer  a  recovery,  and  do  not 
leclare  the  ufes  to  the  huiband  in  fee  abfclucely,  but  to  fuch  ufes 
s  he  and  his  wife  fhould  appoint. 

No  appointment  was  ever  made  by  him  and  the  wife  ;  fhe 
urvived  him,  and  at  his  death  the  fee  vefted  in  him  and  his 
leirs. 

Ic  has  been  infifted  on  t?e  part  of  the  plaintiff,  that  the  re- 
overy,  and  the  deed  to  lead  the  ufes,  has,  made  an  alteration 
the  eftate. 


{l)  Fide  Cohe  V.Bullock.  Cro.  Jac.  i,g.  Perk'ms  v.  IValker,  i  Fern.  97.  Hal! 

fmtague  v.  jeff'cs^  i  RoH'^s  Jib.  616.  Dunch,  ibid.  329,  342,  Rider  v.  PFaoer, 

yUcox  aidA,  «/,  ibuL  6i6.  Lamb.   v.  2.  P .  PF.  '^i^i^,  Cajborn  y.  Scarfe,  ante  i^y^o], 

'arker^  2  Fern.  495.  Filliers  v.  FillierSy  606.  Carte  v.  Carte,  ante,  179.  "Jack/on 

nte  2  vol.  72.  Stone  v.  Evans,  ibid,  87.  v.  Parker y  Amb.  6S7.  Centra  Thomas  V. 

(2)  So  Tork  v.  ^tone,    l  ^alk.   158.  It^orth^  i  Cha.  Rep.  153. 
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CASES  Argued  and  Determined 


Parsons  V.        The  queflion  is,  as  to  that  part  of  the  arricles,  where  the 
Freeman,     hufband  was  to  have  the  fee  in  the  wife's  cftate. 
Where 2 man  has  j  opinion  with  the  defendant,  that  where  a  man 

tereftinfseiaan  has  an  equiiaole  intereit  m  fee  m  an  eilate,  and  devifes  it,  and 
cftare,  andde-    afteiwards  makes  a  conveyance  of  the  legal  eflate  to  the  fame 

vifes  it,  and  r       ^l."    *  /  n 

makes  a  fubfe-  ufes^^^this  IS  no  revocation  ( i ). 

quent  convey-  Whether  the  conveyance  is  made  by  feoffment,  by  leafe  and 
ancc  of  the  legal  j-eleafc,  or  bv  fine  and  recovery,  it  makes  no  alteration,  for  that 

eftate  to  the  fame  ....  ^  ,  .         .       J  \        .  ,.     .      .  , 

ufes,  it  is  no  re-      inllrumental,  provided  lie  takes  it  on  the  fame  hmitation  he 

-rocation,  did  before. 

If  a  man  feifed  of  a  legal  eftate  devifes  it,  and  afterwards 
conveys  it  in  truft  for  a  particular  purpofe,  this  is  no  revoca-^ 
lion,  but  that  does  not  prove  it  to  be  no  revocation  in  all 
cafes  (2). 

I  am  of  opinion,  it  is  in  this  cafe  plain,  the  hufband  and 
w^ife  came  to  a  new  agreement ;  for,  before,  he  was  to  have  an  I 
abfolute  inheritance,  but,  by  the  recovery,  took  the  eflate  fub-j 
]edi  to  the.  joint  appointment,  of  the  hufband  and  wife,  and] 
was  executed  by  the  declaration  of  the  ufes  under  the  common 
recovery. 

It  has  been  faid,  tlie  eftate  vefted  in  him  till  appointment 
made,  and  will  open,  when  made,  to  let  in  the  ufe  of  the  appoint-i 
ment,  and  therefore,  ftili  he  had  the  fame  eftate  as  at  the  tim 
of  making  the  will. 

I  am  of  opinion  this  cannot  be  maintained. 
Am3nfeii»dm  I  will  put  this  cafe  :  Suppofe  a  man  feifed  in  fee  of  an  eflate 
dev?f  ^h^^^d*  ^^^^^"^s  this,  and  afterwards  on  a  fettlement,  by  leafe  and  re 
afcerward's  by  Icafc  takes  an  cftatc  to  himfeif  for  life,  with  a  limitation  to  a 
deed  takes  an  ef-  fn  when  bom,  and  the  heirs  of  his  body,  without  any  truflees  td 
tate  for  life,  and  #  p^eferve  contingent  remainders,  it  might  be  faid,  this  was  for  ^ 
bom  and  the  particular  purpolc  to  let  m  a  ion  when  born,  and  did  not  in  the 
heirs  of  his  body,  jnean  time  make  any  alteration  of  the  former  eftate,  but  this 
tees  to  pTeiferve^  clearly  held  to  be  a  revocation  of  the  will, 

(sfr.  this  is  a  re-      Mr.  Freeman  took  a  fee  differently  qualifietl,  conveyed  dlf 
wation  of  the    fgrently,  difpofable  differently,  and  cannot  be  faid  to  be  only  foi 
a  particular  purpofe,  and  therefore  I  am  of  opinion  the  recovery  i 
C  75°  ]     a  revocation  of  the  will. 

The  cafe  of  Tickfier  verfus  Ticknery  comes  very  near  the  pre 
fent,  it  was  not  merely  to  efte6luate  a  partition,  but  for  anothe: 
purpofe,  and  therefore  Lord  Chief  Juftice  Lee  held,  it  amounte< 
to  a  revocation  ;  and  I  am,  for  the  fame  reafon,  of  opinion,  th| 
recovery  here  is  alfo  a  revocation. 


(1)  FideBarka  v.  ZouJj,  1  Cha,  Rep.  (2)  Sparrow  v.  Hardcajlk,  fofl  79^ 
42.  pofi  804.  804.  Arnald,  v.  Arnald,  1  Br»,  Cha.  Rei 
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Pkt  VQvtus  Snowciefi,  yam^ary  20,  I752.  Cafe  287. 

O  R  D  Hard-wide  {tCiA  in  this  caufe,  that  receivers  appoint-  A  rcrf-iver  ap- 
ed by. this  court  have  a  power,  where  they  fee  *t  nccoflary,  coiThasVpow- 
to  diftrain  for  rent,  and  need  not  apply  firft  to  this  court  for  a  er  to  dhirain  for 

particular  order  for  that  purpofe  :  and  that  he  had  often  wonder-  ^^^^^  and  need 

1,.,..  .^'1  •        r  noc  apply  for  a 

ed  at  their  doing  it,  as  it  gave  the  tenant  an  opportunity  ot  con-  particular  order 

veying  his  goods  off  the  premifes  in  the  mean  time,  for  the  court  for  hat  purpofe, 

never  makes  an  immediate  order  for  a  diftrefs,  but  allow  on  fuch  ""^f^  '^if^l^!* 

,  ^  ,       -  /  .  aoubt  who  had  a 

applications  a  future  day  for  a  tenant  to  pay  (i  legal  right  to  the 

if  there  ftiould  be  any  doubt  who  had  a  legal  right  to  the  rent,  'ent. 
then  the  receiver,  as  he  muft  diftrain  in  the  name  of  the  pcrfon 
who  has  that  right,  would  very  properly  make  an  appHcation  to 
the  court  for  an  order. 


(l  )  Vide  Griffith  v.  Griffith^  2  Fcf.  401.  Wynn  V.  Lord Ne'^hoyotigh ,  ibid. 
Hiiybes  V,  Hughes,  3  Bro.  Cha.  Rep.  87, 


Amn.  December  l^y  175^*  Cafe  288. 

A Motion  was  made  for  an  injunction  to  flay  the  building  A  bill  in  this  ^ 
of  a  houfe  to  inoculate  for  the  fmall  pox  in  Cold  Bath  ^2HnitllxttnA% 
Fields,  to  fach  only  as 

For  the  motion  the  following  cafes  Were  cited,  2  Roll,  Abr, 

139,  140.  Hawk,  PL  CrO.book  I.^.  199.  Ca.  "J^.fea,  ll.  I  LuU  ^^1/8  of  man  kind 
169.'  though  realoii- 

Lord  Chancellor,  able  ones,  wui 

rrii  1-      •      •        1  ri       1  •  1  not  create  anm- 

Ine  application  is  to  be  coniiaerCd  m  two  lights  i  fance. 
Firft,  AViiether  the  thing  complained  of  be  a  nuifance  ? 
Secondly,  If  a  nuifance,  whether  of  a  publick  or  a  private 
nature  ? 

Now  it  is  not  fettled^  that  a  houfe  for  the  reception  of  inocu-   [75^  J 
fated  patients  is  a  nuifance. 

Upon  an  indi6lment  of  that  kind,  there  hath  been  lately  an 
acquittal  after  a  trial  at  Rye  in  the  county  of  Supx, 

The  notion  of  a  private  nuifance  is,  where  it  affects  only  par- 
ticular perfons,  as  in  (lopping  Up  ancient  lights,  ^c,  (i). 

It  then  becomes  a  public  nuifance  when  it  affects  many  per- 
fons,  though  it  may  likewife  at  the  fame  time  be  of  a  private  na- 
ture too,  as  in  the  cafe  of  a  hole  in  the  King's  highway,  ^V. 

The  prefent  nuifance,  if  any,  is  a  public  one. 

For  it  is  not  confined  to  the  particular  property  of  the  p^aln- 
tifFs,  becaufe  it  is  in  the  nature  of  terror  to  ditfufe  itfelf  in  a  very 
extenfive  manner. 


(i)  Vid^  Vte  Eaji  India  Company  v.  FinCent,  anH  2  vol.  S3, 


Xxa  But 
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But  bills  to  reft  rain  nulfances  muft  extend  to  fuch  only  as  are 

nuifances  at  law. 

And  the  fears  of  mankind,  though  they  may  be  reafonable  ones, 
will  not  create  a  nuifance. 

Had  ic  been  a  nuifance,  the  proper  method  of  proceeding 
would  have  been  by  information,  in  the  name  of  the  Attorney 
General. 

Upon  the  circumilances  of  this  cafe,  I  am  of  opinion,'  I 
fhould  not  be  jufliitied  in  granting  the  injun£tion  which  is  now 
prayed,  and  therefore  muft  deny  the  motion  ( i ). 

(i)  The  Attorney  General  v.  Tlje  Foundling  Ho/pitaly  4  Bro.  Cha.  Rep.  165. 


Cafe  289=  Garth  verfus  Cottony  February  5,  1753^ 

S.  C.  I  Verf.  -w  O  R  D  Harduukhe  havlni?  taken  time  to  confider  of  the  cafe, 
5S5>  524*  546.     1^    -  ^  ' 


 ^  this  day  delivered  his  opinion 

y^lrsT\{h7{o^     The  plaintiff's  father  was  tenant  for  99  years,  if  he  fhould  fo 

long  live,  with- 

long  live,  wiihout  impeachment  of  wafte,  except  voluntary  wafte, 
out  impeach-     remainder  to  truftees  to  preferve  contingent  remainders,  remain-  fp 
ciceptloiunury  ^^^^^^  ^^"^  iu  tail  male,  remainder  to  Sir  John  ' 

remaijider  to       CottOJl  in  fee. 
Cruftees  to  pre- 
serve, ©v.  remainder  to  his  firlt,  (^c.  fons  in  tail  male,  remainder  to  Sir  J.  C.  in  fee. 

C^befafe^a  In       '^^^  tenant  for  99  years,  and  Sir  John  Cotton^  before  a  fon 

b9r«,  andSir;;?^.  was  bom  of  tiie  former,  agree  by  articles,  (which  recite  that  the; 

^'-'^^ir^f^^^o  cut  plaintiff's  father  was  feifed  of  an  ejlate  for  Ifcy  and  was  indebted*  . 

onThe eftate^, and  by  mortgage,  ^sf^T.)  that  the  ph\intiff's  father  (hould  cut  downF  J''^ 

that  Sir  J.  C,  the  timber  upon  the  eftate,  and  that  Sir  John  Cotton  fhould  noti 
fhould  jiot  take  advantage  of  its  being  wafte,  and  that  the  money  arifms;  from 

advantage  of  Its     .niiL'^-«iil-  i 

heir*  wafte,  and  it  ihould  be  divided  between  them. 


a^lioi 

wliat 

h 


the  money  arif- 

\n%  from  it  to  be  divided  between  them. 


ufurpai 
The 
Jtei 
refiiieti 
tliein 


tnein  ; 

Timber  cut  to  Timber  was  cut  down  to  the  amount  of  two  thoufand  poundsJpovjjj^ 
the  amount  of        appeared  by  the  defendant  ^ix'John  Cotton's  anfwer  ;  the  plain-L(,5^! 

tiff  was  afterwards  born  on  the  20th  of  Mayy  1704,  ten  years  af-  aftcr^ar 


le  amount  ox 
2000/,  G's.  fo« 

born  ten  years  "^t-'-i  w«iv.o  wv^.n  v^n  txi^  ^^..^i.       ^,^^j/y    *  i^'^i         j^^^^^  ti*-  a[[er^,g|. 

after  attained  21,  ter  the  articles  were  executed,  has  fince  attained  his  age  of  twen- 
Toterf^^^^^^^     ty-one,  and  fuffered  a  recovery  of  the  eftate  to  himfelf  and  hij 

tatetohimfJf  hcirS. 
and  his  heirii. 


I 

£ilt( 
Baits  ani 


The  fon  intitied  '^^^  general  queftion  is,  whether  the  plaintiff  is  intitled  to  fa-F^teat; 
to  recover  i'atis-  tisfiKpcion  for  fo  much  as  Sir  Ji)/jn  Coit&n  received  out  of  the  In-pt-'iisv 
mm-hvdueof  ^^^'^^^''^e  cf  the  cftate  by  fale  of  the  timber  before  the  plaintidF^for 
his  inheritance's  Came  €(Jl\  and  confequently  before  he  had  any  eftate  in  thcF'^aiiidei 
the  late  Sir 7.  c.  land,  and  v/hiie  the  remainder  to  him  vefted  in  contingencyF^if^ 
received  under    j  •    .aj^utted  to  be  a  new  queftion,  and  the  plaintiff' can  hkv«llro, 

the  agreement,  .  ^  .  .        '  n  1      •  •  iL  r  1 

aiid  his  executors  no  remedy  at  law,  but  if  mtitled  to  any,  it  muft  be  ui  equity,   rl  mi 

aJmitiing  aifets,  '  ^ 

jocc/,  with  inrereft  at  4/.  fer  ctnt.  to  be  co -nputed  from  the  filing  of  ike  hill  dire (5led  to  be  paid  t<| 
vhi;  pLwjtjff  die  toacf  C.  by  the  executors  of  Sir  J.  C, 

I  Severa 


cafe, 


afon 
:lth{ 
ie'btei 
down 
linot 
■  Irool 


In  the  Time  of  Lord  Chancellor  Habdwicke,  75 2 

Several  matters  are  to  be  conridered.  Cottoh? 
I  will  mention  fo me  that  are  in  their  nature  plain,  and  others  "ttoh. 
that  are  more  doubtful. 

The  cutting  the  timber  was  a  v/rong  a61: :  Sit  John  Cotton  had 
^0  prcfent  right :  the  inheritance  was  in  him,  but  fubjecl  to  open, 
on  the  father  of  the  plaintiff  having  iffue  a  fon  :  the  plaintiff's  fa- 
ther might  have  brought  trefspafs,  and  ought  to  have  done  it, 
upon  account  of  the  privity  betv/een  him  and  thf;  remainder-man 
Df  the  inheritance  :  the  articles  were  between  perfons  that  had 
not  power  to  do  it :  there  were  feveral  faife  recitals  in  ihe  arti- 
:les,  as  that  the  plaintiff's  father  had  a  freeliold  eflnti^,  t^c. 
There  cannot  be  a  ftronger  proof  of  collufion  :  both  join  to  in- 
ure the  remainder-man  if  the  event  of  his  coming  zVz  ej/e  happen- 
d  before  the  deflruftion  of  the  timber  was  completed. 

This  cafe  will  depend  intirely  on  the  nature  of  the  euiate 
here  was  in  the  truftees,  and  the  confequence  refulting  from  ■ 

it,  y 

The  four  principal  things  for  the  confideration  of  the  court    [  753  ] 
are, 

Firfi,  The  intent  and  ufe  of  creating  limitations  to  truflees  to 
upport  contingent  remainders. 

Second/y,  What  eftate  fuch  truftees  take  at  law,  and  what 
i£lion3  they  can  maintain  at  law  ? 

Thirdly,  What  is  the  nature  of  fuch  a  truil  in  equity,  and 
vhat  remedy  they  have  here  ? 

Fourthly,  How  they  are  chargeable  for  a  breach  of  trud,  and 
low  other  perfons  may  be  affecled  by  it  ? 
F'lrjl,  Inferting  truftees  to  fupport  contingent  remainders  tool:  Cludlelgh's  and 


ts  rife  from  tvv^o  great  cafes,  Chudleigh's,  i  Co.  120.  a,  and  ^'.'^^g  j^^-!  he 
Archer's,  1  Co.  66.  a,  though  not  brought  in  ufe  till  after  the  infeniaguuitees 

ifurpation.  to  prcfei-ve  con- 


The  defect  that  called  for  a  remedy  was,  the  want  of  a  veiled  ^^^^ 


iftate  in  feofiees  to  ufes  :  m  Chudle?p-h's  c?.ie.  the  iudp-es  run  into 

o  '  J     o         ^  The  want  of  a 

efined  and  fpeculative  reafoningi  one  thing  the  majority  of  yg^^^a  eftace 
hem  went  on  was,  that  fuch  a  right  in  the  feolKies  to  fup-  tectfee^  to  ufca 
oundSi  3ort  the  contingent  ufes  would  introduce  a  perpetuity,  if  it  was  th^,^  Si  edgier  a 
lot  capable  of  being  barred:  the  law  was  not  tlien  fettled,  but  remedy, 
ifcerwards  in  Archer  s  cafe,  (wliichis  placed  firR  in  Coke's  Reports, 
B  though  fubfequent)  this  point  was  adjufled;  and  alfo  in  the  ar- 
dhi  nament  of  Polkxfen  it  was  fully  f!:at£d  and  allowed  in  the  cafe  of 
Hales  and  Rifey. 

Secondly,  It  was  formerly  a  queRlon,  whether  truftees  took  any  settled  \n  Chi- 
:ft,ate  at  all,  except  only  a  rifiht  of  entry  in  cafe  of  foifeiture  ;  w%'s cafe,  chat 
put  this  was  foon  fettled  in  dv/;;;%'s  cafe,  2  Co.  50.  a.  A  leafe  XeTTubccd 
:o  y/.  for  life,  remainder  to  B.  during  the  life  of  y/.  is  a  good  tiii  chen  whe- 
-emalnder.  41  Ed.  p.  Fitz.  title  IFp^^c  53.  Duncombe  verfus  ther  they  had  ^ 
Dunconibe,  3  Lev,  457.  If  it  is  fo  after  an  eftate  for  life,  it  is  rrghc""of  entry  in 
v'j  lauch  flronger  after  an  eftate  for  years,  as  was  rightly  argued  cafcotafbi- 
I;^*  by  Lord  Chief  Juftice  Lee  In  the  cafe  of  Smith  and  Parkhurf, 
zlias  Dormer  verfus  Fortejcue^  14  Geo.  2.  xn  B.  R,  (i  ).    If  there 

•^^3  is 
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Garth  t.    Js  a  difleifin  they  muft  bring  the  affife,  they  have  an  interefl  In  the 
Cotton.      timber,  but  not  to  cut  it  down  5  yet  they  couid  not  fue  at 
law,  the  owner  of  the  inheritance  only  could  fue ;  and  the  fta- 
tute  of  Ghucejlery  6  Ed.  i,  ch.  5.  gives  the  writ  of  wafte  tg  the 
fame  perfons. 

Thirdiyy  It  is  right  to  conftrue  it  in  the  moft  liberal  manner  : 
words  and  mines  are  part  of  the  inheritance,  and  the  deftruftion 
of  the  former,  and  exhaufting  the  latter,  might  take  away  the 
beft  part  of  the  inheritance.  The  queftion  is,  what  remedy  the 
[  754  3  truftees  may  purfue  in  this  court  ?  The  prefent  truflees  are  not 
only  enabled  to  make  entries,  Isfc.  as  is  ufual,  but  to  do  all  and 
every  other  lawful  aB  and  a8s,  and  they  may  take  all  remedies  in 
law  and  equity. 

The  truftees  j  ^j^^^.  might  have  had  an  Iniunftion  to  flay  wafte 
anirjunaion  to  bcfore  the  contuigerit  rcmamder -man  came  in  ej]e\  vide  Day^ell 
ftay  waile  before  vcrfus  Chanipnefs,  Eq,  Caf.  Abr.  400.  The  books  go  ft  ill  fur- 
the  contingent    j^^^, .  ^  j^^^j  brought  in  behalf  of  an  infant/;;  ventre  fa 

remainder  man  J  J 

slasHehefg,  mere  to  ftay  wafte.  2  Fern.  711.  The  truftees  m  this  cafe 
might  have  done  it  ;  fuppofe  they  had,  and  an  injunttion  had 
been  granted,  and  afterwards  the  timber  had  been  felled,  it  had 
been  a  contempt  of  the  court.  On  what  terms  fhould  the  parties 
offending  have  been  difcharged  ?  This  court  would  not  have  fined 
them,  but  they  could  have  cleared  the  contempt  only  on  the 
terms  of  making  fatisfattion,  and  that  might  have  been  by  pay- 
ing the  value  of  the  timber.  To  whom  fhould  it  have  been  paid? 
Not  to  the  tenant  for  years,  he  could  have  no  right ;  nor  to  the 
remote  remainder -man;  but  it  fhould  riave  been  laid  up  for  the 
contingent  ufes  ;  for  without  directing  this,  complete  juftice 
couid  not  have  been  done. 
Truftees  to  pre-  Fourthk^  Notwithftandinor  what  is  faid  m  Poliex fen  7<o,  the 
remainders  may  JDuke  01  Iworjolk  s  caie  at  tlie  end,  that  truitees  tor  pi  elervmg 
be  guilty  of  a  contingent  remainders  are  not  punifiiable  in  equity  though  they 
Inrire^^uni^-  ^^^^^  ^^^^^  trufts,  yet  that  obfervation  was  not  attended  to  by 
^ble  for  it.  Lord  Chancellor  Harcourt  in  the  cafe  of  P^'^verfus  George^  Salk, 
680.  Michaelmas  Term  1 709,  and  in  the  cafe  o'i  Plggot  verfus 
Piggot  in  the  fame  term,  and  alfo  in  the  cafe  of  Manfell  verfus 
Manfelly  2  P,  IV ms.  610.  it  was  held  tl»ey  might  be  guilty  of  a 
breach  of  truft  ;  and  it  was  alfo  fettled  that  a  voluntary  grantee 
under  the  truftee,  ivithoiit  notice^  would  be  liable  to  the  trufts. 
Suppofe  the  truftees  in  this  cafe  had  confented  to  the  felling 
and  the  fale  of  the  timber,  and  had  covenanted  not  to  bring  a 
bill  for  an  injun£lion  to  ftay  wafte,  they  would  have  been  liable. 
The  words  of  Lord  King  (who  was  not  difpofed  to  extend  the 
power  of  this  court)  in  the  cafe  of  Manfell  verfus  Manfell^  are 
remarkable  :  Should  the  court  faid;  hold  it  no  breach 
**  of  truft,  or  pafs  it  by  v/ith  impunity,  it  would  be  making 
**  proclamation,  that  tfie  truftees  in  all  the  great  fettlements  iu 
England  were  at  Hberty  to  deftroy  what  they  had  been 
^*  intrufted  only  to  preferve."  But  in  this  cafe  the  truftees  have 
jiQt  a<Sted  j  that  will  excufe  them,  if  they  had  not  notice, 


in  the  Time  of  Lord  Chancellor  Hardwicice.  754 


In  all  alienations  by  truftees  the  alienee  is  not  afFe6led  by  the  ^ 


ARTH  V. 


lave 


3(9:  of  the  trultee,  but  by  noiice  of  the  truft.    Ail  the  parties  /i^n  ^iJ^rtch 
here  claim  under  the  will  of  ,  and  it  is  recited  in  rot  aftefted  by 

the  articles.    It  would  be  (Irange  to  fay  the  plaintiff's  father  and  Jj^^^^  °^ 
Sir  John  Cotlott  would  have  been  liable  if  the  trullces  had  join-  mrlcc' *or\hc^ 
cd,  and  yet  are  not  fo  now.    Suppofe  the  truftees  had  joined  tr^Jt. 
in  the  fale  of  the  eftate  to  a  purchafer  with  notice  of  the  truft,    [  755  J 
and  mines  had  been  opened  and  exhauftedj  and  afterv/ards 
a  fon  had  been  born,  according  to  the  cafe  of  Manfdl  verfus 
Maujell^  this   court  would  have   decreed  a  reconveyance  of 
the  eftate,  and  their  decree  would  not  have  been  complete 
without  giving  a  fatisfa^lion  for  what  had  been  taken  away. 
There  have  been  feveral  objedions  raifed. 

F/iT/?,  That  the  interpofiuon  of  the |  truftees  to  preferve  con-  The  firft  owner 
tlngent  remainders  will  not  alter  the  legal  right  of  the  tenant  for  ancl"l],^"i^hr' 
life,  and  the  remainder-man  of  the  inheritance  3  but  it  is  de-  timber  blown 
monftrable  it  v/as  defigned  to  abridge  the  legal  rights  of  the  ^^^S^'^l^^'H 
tenant  for  life  to  deftjoy,  ^c.  by  forfeiture,  and  the  legal  rights  c-rli- the  pro-' 
of  the  latter  to  accept  by  furrender.    It  is  true  tlie  firft  owner  of  P'^^'y  ^^me- 
the  inheritance  in  ejje  fliall  have  timber  blown  down,  Lc^vis  ^"^"^^^^^^ 
Bowk's  cafe,  1 1  Co,  79.  b.  and  Aleym  8 1 .  an  eftate  in  contiiigency 
is  no  eftate,  and  the  trees  muft  become  the  property  of  fomebody, 
aud  therefore  the  firft  remainder-man  of  the  inheritance  in  being 
takes  them  : — but  in  the  prefent  cafe  there  is  contrivance  and  col- 
lufion  contrary  to  confcience. 

The  fecond  objecilon.  That  there  is  no  remedy  at  law  :  but  th  is  The  point  of 
cafe  depends  on  principles  of  equity,  that  is,  the  point  of  fraud        ^'-nd  coHu- 
and  collufion,  which  eftabllfties  the  authority  of  this  court  often  t^e"  TuiSy" f 
contrary  to  aiid  beyond  the  rules  of  law  j  confuler  hov/  this  de-  ihi.  court  often 
termination  coincides  with  refojutions  at  law.  be"o-d  th  "*'"^ 

There  is  a  diftin<Silon  at  law  between  eftates  that  go  over,  of  the  Uvv/"^^* 
which  arife  by  operation  of  lav/,  and  by  limitation  of  the  party, 
the  former  may  go  back  and  open,  the  latter  not. 

An  a6lion  of  trover  lies  by  the  remainder-man  for  the  trees.  Tenant  for  life. 
If  there  be  tenant  for  life,  remainder  for  life,  remainder  in  fee  ;  J'^^^'''"'^^'' 
if  tenant  for  life  commits  waite  in  trees,  and  afterv/ards  he  in  in  fce,^Tf 'ccllnt 
remainder  for  Ufe  dies,  the  remainaer-man  in  fee  may  bring  ac-  iozi.tt  commits 
tion  of  wafte.    Pngef^  cufe,  5  Co.  76.  b.  The  common  law  has  ^^^t^^^,^^.^'* 
intended  a  remedy  in  cafe  of  v/afte,  v/hich  may  be  by  a  perfon  remainderman 
where  the  eftate  was  out  of  him  by  wronf^,  and  afterwards  re-  for  lue  dies,  re- 
V* fted  in  him.    Co.  Litt.  356.  a. 

a^iiGn  of  waiio  (2^. 

A  biftiop  after  reftitution  of  temporalties  has  a  fee  ;  the  free-  if  tenant  for 
hold  when  he  dies  is  in  the  king,    if  tenant  for  life,  by  demife  ^jf^*  >y 
of  the  biftiop's  predeceftbr,  commits  wafte  during  the  vacancy,  decefior°com^mic 

walte  during  ths 
vacancy,   the    fucccflor  lhall  have  an  acuon  jor  ir. 

(i)  FukSewick  V.  miffoU,  3  P.  l^K    Rep.  J 6.  ^ 
£66.  I  Bro.  Cha.  Rep.  1 96.   3  Bro.  Cha.        (2)  yide  Fanant  v.  Liniel^  ante  723. 
Rep.  38.  Mild  may  v.  Mi  Urn  ft}' :>  4  ^ro.  Cha. 

X  X  4  the 
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;  Garth  v.  fhe  fuccefTor  (hall  have  an  adion  for  it.  Co,  Litt-~  356.  a.  Flt'z, 
oTTOK.  ^^^^  Brev.  1 12.  And  this  a£lion  is  not  g;ivcn  him  by  the  ita- 
tute  of  Marlbridgc,  2  Infl.  151,  152.  39,  Ed,  3.  15.  Z'.  2  Ro» 
Ahr.  824.  PL  3,  4,  5,  6,  7.  If  it  was,  he  might  fue  for  wafte 
done  in  the  time  of  his  predeceffor,  which  he  cannot  do;  but 
this  remedy  is  by  the  pohcy  of  the  law. 

This  court  will  go  further  than  the  common  law  can,  as  in  the 
grc^^an  i'njunc-  ^"^^^  '^''^  intermediate  eftate  for  life  there  is  no  remedy  at  law 
tion  tofl^ywaftc  for  waflc.  Mo.  454.  I  Roi,  Ahr,  3-^7.  I  Vern.  23  Free- 
ot  trees  tor  ^^^^^  <^  -  2  Shoiuer  CO.  But  this  court  will  giant  iuiua^liou 
bd')ngi    CO  a         »^'iy  waile  of  treeji  for  ornament,  or  belonging  to  a  manhon- 

manfion  trnufe.    ho  ufe. 

A  fiiH-  tenant  In  Ahrahall  and  Bahh  Lord  Nottwihnm  cites  a  cafe  that  went 
to!  lire  give     much  further,  and  nreferved  the  •:  nriripent  intereft  of  the  in- 

le:ive  CO  a  lecond,  ^.  i      rn  r-r 

who  was  with-  nentancc  :  the^'h  ft  tenant  ror  life  g;ive  leave  to  the  fecond,  who 

our  impca.h-  .^-^^  [q  without  impeachment  of  waile,  to  cut  timber,  and  vet 

cu^  ■i  nbt--*but°  '^^^  injun£l:ion  was  granted,    The  cafe  oi  F lemming  and  the  3i- 

th-  court  grar.t-  Hiop  oi  Ccirhjle  w-'Ht  ou  the  fame  ground,  becaule  he  ough  not 

edaninju  clon,  j.^      waftc  by  anticioation,  and  before  the  eltate  to  which  the 

for  ne  ougnuiot         .  ^  ^  . 

toaowrt  be-    piiviiegc  was   annexed  came  mto  povi.  mon.    Kooinjon  verius 
fore.he  fta.e,  ;o  Lytton,  December  I2,  1744(1}.  went  muoh  further, 
k^^'- wi^a  J.-'— d      The  third  ohjeBion,    Suppofe  a  bill  might  have  been  brought 
ca^ieiiuopQffei-  by  the  truftecs  to  ftay  wafte,  yet  it  does  not  follow  that  this  bill 
'  is  now  proper  for  an  account.    The  general  run  of  cafes  are  of 
injun flion,  becaufe  that  is  the  mofb  immediate  relief :  but  it  does 
not  follow  this  method  is  not  proper,  afid  only  one  cafe  cited  to 
fuppcrt  that  reafoning.     Jefiis   College  verfus  Bloom^  Novcrnher 
19,  1749.  ''Vide  ante,  p.  262.)    Tills  point  was  not  abfolutely 
determined  in  that  cafe:  I  was  of  opinion  the  college  might 
bring  trover,  and  therefore  it  widely  differs  from  this  cafe  where 
jio  remedy  can  be  at  law. 

OhjeBwn  the  fourth.  If  fuch  bill  may  be  brought,  yet  no  de- 
cree could  be  for  the  value  of  the  timber,  or  that  the  money 
ihould  be  laid  out  for  the  benetit  of  the  contingent  remainders  ; 
and  in  fupport  of  this,  VAhkfL.ld  verfus  Bewety  2  P  Wms,  240. 
was  relied  upon  but  the  dliference  between  that  and  the  prefent 
cafe,  is  the  collufion  and  contrivance  in  this. 

OljeBion  the  fifth*  The  great  length  of  time.  But  there  is  no 
flatute  of  limitations  in  (he  way,  nor  are  there  anv  laches  to  be 
imputed  to  the  plaintiff. 

The  bill  was  brought  within  three  years  after  the  plaintitF 
v/as  of  age:  the  incor. .  c  nieiice  is  not  greater  than  in  adlion  at 
law  by  a  rcin.;''nder~muii  in  fee  after  the  death  of  the  in'terme- 
diate  tern'  it  for  life:  the  plaintiff  here  agrees  to  accept  fo  much 
for  iatis  '.ir  ion  as  tiie  dcftudant  confcflcs  in  hi 3  anfwer  to  have 
receiver:.  ii>  tha  there  is  no  liilhculty  in  d;v 'firing  the  accoui-t. 
Where  the  ufe  Obj.  Bu;.  the  fixfh,  Ont'hc  .e.-^veiy  lU^Tr!..:!  by  the  plaintiff 
«fthc  >.c.very         ;  ^ J  u ; ! co  ^. . u ■  d  Vy  it ;    nd  L...<i  Coke  Qys,  after 

IS  deelared  u)  be.  /       ^  ,  ^  ..    .  '  i 

to  the  rec  <v-  ,or  w-  , .    ..       .  .c-;>  rd  Is     ih;  'v..  .ito  tl^-.  itate  oi  tiic  inhtiitauce, 

and  hi?  lic  ro,  it 

^oea  not  creai.e  a  new  eftaie,  bui  iie  ib  in  of  the  a.icicnt  ufe. 

( i ;  Ante  10^ f  S.  C. 

which 
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vKich  muft  continue  the  hmc  at  the  time  of  the  z^lon  brought.  ^^IHJ' 

Lift,  ^^.i.  a.  That  certainly  is  hiw :  but  the  ufe  on  the  reco- 
ery  is  declared  to  the  plaintiff  and  his  heirs  5  and  in  Lord  Der- 
Vcviiwaters  cafe,  6  Geo.  i,  this  was  held  to  be  the  ancient  ufe  [  757  2 
greeable  to  A5boi  and  Burton,  2  Sulk,  590.  and  fo  was  Martin 
nd  Strahan^  Hilary  16  Geo,  2  (i).in  the  court  of  King's  Bench, 
nd  afterwards  affirmed  in  the  Houfe  of  Lords. 

OhjeEiion  the  fevenlh^  That  fomething  new  arifes  in  the  ftatc 
t  the  caufe,  as  it  now  (lands,  by  the  revival  on  the  death  of  Sir 
yohn  Cotton  fince  the  arirument  ac  bar.    If  an  aclion  of  wafte 
i^ouid  lie  for  the  plaintiff  againlt  Sir  John  Cotton^  yet  that  the 
emedy  is  gone  by  tfie  AqaOa  of  Sir  John  Cotton^  and  confequentiy 
n  a£lion  of  trover  will  not  lie  againffc  the  executor  of  the  perfon 
lat  converted.    Of  this  I  give  no  opinion.    Trover  may  be 
rought  by  an  executor ;  and  it  feems  Grange  and  contrary  to  X7ol^\iil%n*± 
(lice  that  thofe  a£lions  (hould  not  lie  againil  executors  as  well  an  extcutoi-  of 
s  for  them  :  but  be  that  as  it  will,  yet  the  plaintiff  is  intitled  to  ^^"^  v^ri-m  who 
slicf  in  this  court  in  many  cafes  where  at  Jaw  the  aclion  imritur  timber  to  hiiowa 
nn  per  hi  a.,  and  parties  may  have  remedy  here  afterwards.    Be-  ufe. 
yre  the  fourth  and  fifth  of  William  and  Mary^  c.  24. /r?.  12. 
lerc  was  no  remedy  at  law  againtt  an  executor  of  an  executor, 
et  equity  gave  it,  and  it  v/as  laid  down  as  a  rule  by  Lord  i^/^i- 
(rbanj,  '.lud  he  fiiid  the  common  law  v/onld  come  to  it  in  time, 
lis  prediction  proved  true,  for  it  was  determined  fo  at  law  two 
ears  before  the  f^atute.    Eaton  College  verfus  Beauchamp, ,  2.  Ch. 
hf.  121.  2  Mod,  293. 

To  go  further  :  In  all  cafes  of  fraud  the  remedy  does  not  T'^  all  cafes  of 
ie  with  the  perfon,  but  the  fame  relief  (hall  be  had  againff     ""d^ef  nordi^ 
is  executor.    Collufion  in  this  court  is  the  fame  as  fraud.     with  the  perfon, 

bu;;  tha  fime 
relief  fliall  be  h?A  againft  his  execuajr. 


This  general  argument  ah  inconvenienii  was  ufed  on  both  fides,  Arguments 
hich  is  of  weight,  efpecially  in  a  new  cafe.    On  the  part  of  the  au^^avrc^weight 
efendantit  was  faid,  by  this  means  timber  would  be  locked  up,  but  more  p^rti- 
nd  give  occafion  for  queftions  to  fpring  up  after  a  great  length  cuhrly  manew 
f  time,    Thefe  are  much  lefs  than  the  inconveniences  on  the 
ther  fide^  if  contingent  remainder-man  can  have  no  remedy  in 
lis  cafe.    The  law  allovv's  of  as  many  tenants  for  life  as  are  in 
L'ing  at  the  fame  time;  moil  family  eflates  are  in  fettSement, 
id  frequently  t:  e  firll  ov/ner  of  the  inheritance  in  being  is  a  re- 
lote  remaindei-!iian.    The  remainder-man  in  fee  mirht  colluda 
dth  the  firll  taker,  and  though  there  are  ever  fo  many  contin- 
ent remainders  intervening,  they  might  deftroy  the  woods  and 
ithauil  the  mines,  and  when  a  fon  is  born,  he  v/ili  have  nO' 
ling  left  to  fupport  the  family,    llicre  being  truRt'-'s  will  not 
ter  the  cafe^  if  they  have  not  notice  of  it.    Artifices  to  fup- 
)rt  neceffitous  and  extravagant  tenants  for  lift^  incrcafe  daily  : 

(1)2  Stra.  1 1 79,  I  inif.  65.  4  Bro.  P,  C.  4S6.  5  Ttnn  Rep.  107.  S.  C. 

in 
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Garth  v.     Jj^  Fermor^s  cafe,  3  C^.  79.  the  refolution  was  contrary  to  the 
CoTTcK.     ^atute  of  Fines,  but  tlie  judges  refpeded  the  general  mif- 
chief. 

I  758  ]  If  the  original  limitations  had  been  fubfifting,  I  muft  have 
direfted  the  money  to  be  laid  out  and  fettled  but  as  they  are 
barred,  and  the  plaintiff  has  the  fee  in  the  edate,  he  muft  have 
the  money. 

jfs  to  iritere/i.  The  condition  of  the  timber  when  felled  does  not 
appear,  nor  whether  any,  and  how  much,  was  ufed  in  repairs, 
nor  how  much  is  grown  up  fmce  j  I  fhall  direct  it  therefore 
to  be  computed  no  further  back  than  from  the  filing  of  the  bill. 
His  Lordfhip  declared,  thac  on  all  the  circumftances  of 
the  cafe  the  plaintiff  is  intltled  to  recover  fatisiadion  in'this 
court  for  fo  much  value  of  his  inheritance,  as  the  defendant's 
**  teftator  exhaufled  and  received  by  viitue  or  colour  of  the 
rticles  entered  into  between  him  and  the  plaintiff's  late  father, 
who  was  tenant  only  for  the  term  of  99  years,  if  he  Ihould  fo 
long  live  ;  and  ordered  that  the  maftcr  to  whom  he  referred  it 
fhould  compute  intereft  on  the  fum  of  1000/.  admitted  by 
tlie  anfwer  of  Sir  Jo.b?!  Hynde  Cotton,  deceaf^^d,  to  have  been 
received  by  him  from  the  time  of  filing  the  plaintiff's  billj  after 
the  rate  of  4  /.  per  cent*  per  annmn^  and  tax  the  piaintiiFhis 
*^  coffs;  and  that  what  fliall  be  fo  found  due  to  the  plaintiff  for 
the  loco/.  interefl  and  cofcs  be  confidered  as  a  demandby  fimple 
contraft  on  the  efJate  of  Sir  '^john  Hynde  Cotton^  deceafed,  and 
^'  be  anfwcred  and  paid  to  the  plaintiff"  by  the  defendants  the 
executors,  they  having  admitted  affets  of  their  teffator  Sir 
"  John  Hyude.  Cotton  by  their  anfwer  to  the  bill  of  revivor  (i)/* 

(i)  Reg.  Lib.  A.  1752.  fol.  24Q. 


Cafe  290.  ■  Wcrjcley  verfus  Johnfon^  November  19,  I75]» 

T.  5.  ftifcd  in  CJ^H 0  M  A  S  Serjeant  hcing  feifed  in  fee  of  lands  called  Cmi, 
iTfcdthchJc'o  ^^^^  county  of  Northamptony  of  90  /.  a  year,  devifed  the 

ivxfe  for  Vtfc,  fame  to  his  wife  for  her  life,  and  after  her  deceafe,  to  his  kinf- 
and^af.erherde-  jyj.^j-j  Jlalph  Buchiell^  and  to  the  hcirs  of  his  body,  and  for  want 
and  th^ heirs  of  0^  ^'^^^  '^^^^^  to  be  fold  and  divided  amongft  his  relations^ 
hi.  body,  and  for  according  to  the  ftatute  for  dlffribution  of  inteftates  eftates, 
furto^Vr^fow'  ^^^^^^  ^'^^^  made ;  and  by  the  faid  will  devifed  his 
and  d'ivid'ed^a-   houfcs  iu  Fojier-lane  to  his  wife,  her  heirs  and  affigns  for  ever, 

iDongft  bii  rela- 

tions,  acLording  to  the  ftatute  of  diftributjons  where  no  will  is  made. 

Tb0  n  if  eh  no  relation  to  the  hujband,  and  tbenextofkin  take  tbe  whole  txclujitt  of  btr^  hoib  hy  tht 
*t^erds  of  the  ivUl,  ar,d  the  intention  of  tbi  ttfiator  (i). 

Thomas  Serjeant  died  in  1726,  leaving  his  widow,  who  after- 
wards married  John  Lydiardy  fincc  deceafed,  and  alfo  left  twj 

(1)  Stu  Davis  v.  BaiWtj  1  Fef.  84,  i  Bro.  Cha,  Rep.  33. 

aunts, 
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Vtnts,  Dorothy  Hook,    and  CaJ^Lwdra   Hlgguihottom,  both  fince  Worsklet  v 
ead,  who  were  fiilers  of  Henry  Serjeant y  the  father  of  the  teftn-  JoHi^sow. 
Dr,  and  his  next  of  kin. 

Ralph  Biicknell^  before  Mrs.  Serjea7it\  fecond  marriage,  died  f  ^j;^  J 
/ithoui.  iffue  in  1727,  and  Ihe  being  advifed,  that  herfelf,  and 
le  teftatoi 's  next  of  kin,  thereupon  became  intitled  to  the  in- 
eritance  in  fee  in  the  eftate  of  Crtrky  in  fucli  fhares  as  they 
not  ^ou!d  have  been  iiitirled  to  his  perfonal  eltate,  in  cafe  he  had 
ied  inteltate,  by  virtue  of  the  flatute  of  diltribuiions,  and  that 
er  intercil  in  the  inheritance,  and  the  money  to  arife  from  the- 
de  of  the  f;-iid  premiiles,  was  fo  veiled  in  her,  that  flie  might 
of  Ifpofe  of  it  cy  deed  or  will. 

Before  her  fecond  marriage,  the  wife,  with  confent  of  Mr, 
ydiardy  co\\\tyQ(\  thefe  lands,  ainongft  other  things,  to  truf- 
;es,  their  exer(;t>rs  and  adminiftrators,  for  99  years,  deter- 
)inable  upon  the  death  of  Stifannah  Lydiardy  late  Serjeaiit^  for 
e  ufc:;  therein  mentioned,  and  referved  a  power  to  herfelf  of 
ifpoiing  of  thiii  eftate  by  will. 

Aft-.*rvvards,  recMing  iier  hrft  hnfband's  will,  and  his  devife  of 
It  faid  eilates,  and  that  fne  was  intitled  to  diipbfe  of  a  fliare 
tat  iliould  arlf:  by  fale  thereof,  flie  gave  all  her  right  and  title 
lereunto,  and  all  her  fliare  arifing  by  fale  thereof,  to  the  plain-r 
tf>  his  heirs,  executors,  adminiftrators  and  alligns,  for  ever, 
id  died  in  January  1 750.  ' 

The  reprefentatives  of  Dorothy  Hoch  and  Cajfandra  Hl^^gin^ 
ttom^  the  tefiator's  aunts,  claim  the  whole  rooiiey  arifing  from 
le  fale  of  Crich^  in  exclufion  of  the  plaintif]-',  infifting  the  wife  of 
le  teflator  Thomas  Serjeant  w^as  not  intitled,  being  no  relation, 
ithin  the  words  of  the  teftator's  will,  or  his  intention,  nor  are* 
tion  within  the  ftatiue  of  diftribution. 

Mr,  Clarke^  for  the  teilator's  next  of  kin,  cited  the  cafe  of  ^ 
^avis  verfus  Bailey  ( i  ),  February  8,  1747-B,  there  the  words  cf  reruiuTof"  h*i« 
e  will  were,      i  give  the  refidue  of  my  p(?rfonaI  eftate  to  truf-  perfoiui  eiiatc 
tees,  to  place  out  at  intered,  and  to  permit  my  wife  to  receive  "^otruilees,  wh» 
the  produce  t'nereof  for  her  life;  and  after  her  deceafe,  I  give  h'l  w\}'t[Til.^ 
it  to  fuch  of  my  relations  as  would  have  been  iniitied  under  the  cs'vethe  produce 
fratate  of  diilributions,  in  caui  I  had  died  inteftate,  in  uich  ^^Js^^^fj^f 
fhares  as  the  lavjr  direcl  s  :  Lord  Hardwiche  ivas  of  opinion,  that  deceate,  I  give 
the  wife  in  that  cafe  ivas  not  to  be  confidered  as  a  relation,  and  her     ^'^^"ch  01  my 
reprefentative  not  intitled  to  any  of  the  hnfoand'^s  rcjidne  as Jtanding  v/ontd'havl  becjt 
in  her  place intitled  under 

the    lUrure  of 

diftributiona  in  cafe  I  tad  died  intcilatc  :  the 'unfe  rat  tale  confidev^d  aiareiatlm^ 


Mr.  Wilbraham^  of  the  fiime  fide,  argued,  that,  in  conftruc- 
)n  of  law,  a  wife  is  not  properly  a  relation  to  a  hulband,  for  that 
ord  means  next  of  blood,  which  a  wife  is  not,  but  is  nearer 
an  next  of  kin^  and  (land  in  the  fim>e  light  as  a  king  and 


(1)  iVef,  84.  S.  C. 

fubjc6l, 
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WoxsEiEY  V.  fubie^^,  or  fubje6l  and  king,  guardian  and  ward,  or  ward  and 

TOHNSON.  f     o  ^ 

•*  guardian. 

A  wife  or  hufband,  in  law,  are  but  one  perfon,  and  cited  a 
cafe  out  of  I  l^ern.  to  fhew  that  where  a  devife  was  to  hufband 
and  wife,  and  a  third  perfon,  it  was  held  a  jointenancy  in  moie- 
ties, and  the  hufband  and  wife  to  take  only  a  moiety,  as  being 
but  one ;  he  alfo  cited  2  Mod*  20,  21, 

Lord  Chancellor, 

Do  you  mean  that  the  will  intended  relations  at  the  determina- 
tion of  the  eftate  tail,  for  I  think  it  will  in  a  great  meafure  de- 
pend upon  this. 

Mr.  Wilbraham  faid,  that  the  teftator  did  certainly  mean  fo, 
and  that  he  never  had  his  wife  in  view,  but  intended  if  this  re- 


mote contingency  did  happen,  thofe  who  were  the  next  relations 
fliould  take,  and  who  were  fuch  when  the  event  took  place,  and 
not  relations  at  the  time  of  his  death,  and  therefore  the  repre- 
fentative  of  the  wife  is  not  intitled  to  any  fhare  in  the  eflate  to  be 
fold. 

Mr.  Coxe,  likewife  of  counfel  for  the  defendant,  faid,  that  in  |/j 
the  civil  law,  the  wife  was  not  confidered  as  a  relation  to  the  huf- 
band in  the  fame  light  with  the  next  of  kin,  becaufe  fhe  is  called 
effinis^  Xhtj  C37:fa7:gui7icl. 

Mr.  Attorney  General  iox  the  plaintiff  faid,""  there  was  no  oc- 
caiion  to  enter  into  a  nice  difcuITion  how  far  the  v/ife  is  a  rela- 
tion to  a  hufDand,  for  the  plain  meaning  of  the  words  here,  is, 
that  it  fliould  be  left  to  the  law  to  determine  it,  and  that  fuch 
perfons  fhall  take  under  the  word  relations^  as  the  flatute  of  dlf- 
tribution  would  give  it  to,  in  cafe  he  died  inteflate  ;  and  can  the 
counfel  for  the  defendants  deny  that  the  flatute  gives  the  wife  a 
fhare  in  an  inteflate's  eflate  ? 

Lord  Chancellor, 

The  cafe  of  Davis  verfus  Bailey  comes  fo  near  the  prefent,  thr.t 
it  is  necelTary  I  Ihould  look  into  it,  and  therefore  let  this  caufe 
ftand  over  till  Tucfclay  feven-night,  and  in  the  mean  time  defire 
to  have  a  copy  of  that  decree. 


£  'y5l  3  Werjley  vtxi'a^  John fojt  came  on  again  Novejnhr  26^  ^7 S3' 


Lord  Chancellor, 

TH  E  bill  is  brought  by  the  plalntliF,  as  executor  of  Sufonna^ 
Lydyardy  againft  the  defendants,  who  are  the  next  of  kinj 
of  Thomas  Serjeant,  for  a  fale  of  his  real  eflate,  which  he  devifed 
in  the  manner  as  has  been  already  flated,  and  what  he  now 
claims  is  one  moiety  thereof  under  the  ftatute  of  diflributions,  as 
the  rcprefentative  of  Mr.  Serjeant's  wife. 

This  queftion  depends  on  the  conftru^lion  of  the  will  arifing 
out  of  the  words,  and  the  intention  of  the  teftator. 

In  the  courfe  of  the  caufe  I  have  changed  my  opinion,  which 
at  firfl  leant  in  favour  of  the  wife.  I 

Whafi 


In  the  Time  of  Lord  Chancellor  Hardwicke. 

What  is  the  fenfe  to  be  put  on  the  word  relation  ?  In  the  will  Woiceliy 
is  ufed  in  an  improper  manner;  it  fignifies,  in  grammar,  an  J^^^sow. 
abftradl  quality,  any  relation  that  arifeS  in  focial  Hfe  ;  but,  in 
vulgar  acceptation,  it  is  transferred  to  a  pcrfonal  fenfe,  and  is  fo 
ufed  in  this  will,  as  if  he  had  faid  kindred^  which  is  the  word  in 
the  ftatute,  and  where  the  will  refers  to  the  ftatute,  it  mull  be 
taken  as  the  ftatute  takes  it. 

Stridly,  the  wife  is  no  relation  to  the  hufband  ;  relation^  In 
didionaries,  means  confanguinei  and  affinis^  but  by  the  ftatute  Ji'^nfri^smea^!'* 
it  means  kindred  by  blood  only.  conjangmmi  and 

cj^nh  J  in  the 

^  ftatute,  kindred  by  blood  oaly» 


ielire 


The  wife  is  no  relation  by  blood,  nor  by  affinity:  See  Calvin  s  Tha  wlfenoo 
Lexicon^  title  A^nitas  \  the  wife,  fays  he,  no7i  nffinis  efl,fcd  caufa  ^fufa  IjiJ't^tiu 

"'fiitatis  J  affmis  ah  eodem  Jlipite,    Skin  fiery  title  Cognatio,  Faren- 
tt'la* 

If  the  wife  was  next  of  kin,  (he  muft  exclude  all  the  reft. 
The  ftatute  of  21  Hen,  8.  c,  ^.fec.  3.  intitled  What  feci  ought  The  fiatuteof 
to  he  taken  for  probate  of  teflaments,  fays,  "  in  cafe  any  perfon  die  ^-^-diftinguiA- 

n  /         ^-  n    M  '    1     •   Ti      •         r    A  1        «iore  clearly 

*  mteltate,  the  ordmary  Ihall  grant  admniiltration  or  the  goods  between  a  wife 
of  the  perfon  deceafed,  to  the  luldoiv  of  the  fame  perfon  de-  next  of 

"  ceafed,  or  to  the  next  of  his  kin^  diftinguiftiing  more  dearly  be-  fta^'tfof  dlftr 
tween  them  than  the  ftatute  of  diftributions.  butions. 
This,  then,  is  the  fenfe  of  the  word  relation^  but  if  that    [  ] 
would  not  anfwer  the  apparent  intention,  it  muft  give  way  to 
t. 

I  think,  if  the  ftriO:  fenfe  of  the  word  does  not  take  in 
he  wife,  it  falls  in  with  the  intention,  for  he  gives  his  wife 
he  rents  of  the  eftate  for  life,  and  then  to  his  nephew  in 
ail. 

Nothing  can  be  more  improbable,  than 'to  imagine  he  had  in 
aew  his  wife's  being  alive  at  the  determination  of  the  entaU,  to 
3!il«  jhare  in  the  diftribution  of  the  money  at  that  time. 

Should  it  go  at  fifty  or  one  hundred  years  diftance,  ought  it  to 
yp  to  the  remoteft  reprefentative  of  his  wife,  even  in  this  cafe  to 
he  reprefentative  of  the  fecond  huft)and  of  the  wife  ? 

Suppofe  he  had  ordered  a  divifion  ^d'/wf^-;/  my  own  relattcnsy  as  The  wori  re-- 
he  ftatute  directs,  this  plainly  would  have  included  relations  in  ^aiTtheTame^a* 
jlood  only,  and  can  never  in  common  parlance  mean  his  wife ;  my  own  rcia- 
md  the  words  my  relations  mean  the  fame  as  my 
The  cafe  of  Davis  verfus  Baily  is  in  point,  and  I  can  find 
r„,„|io  difference,  for  there  the  devife  was,  *^  to  fuch  of  my  re- 
lations  as  would  have  been  intitled  by  the  ftatute  of  diftribu* 

I  His  Lordfliip  difmifled  the  plaintiff's  bill  without  cofts, 

Hi,!! 
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Evelyn  vti'fns  Evelyn,  Jmmary  14,  1754. 


t.C.  Amb.  i9t.  I'M  a  former  caufe  it  was  decreed,  that  the  Mafter  fhoul 

iccount  of  the  perfonal  eftate  of  Charles  Evelyn,  corn 
of  Sir  John  Evelyn  his  executor,  and  that  the  clea 


arc 

gr;ir: 
in  n: 
leco; 

Y' 


The  quefti^n     J  f^j^e  an  a 

the  'prrfuLr  hands  of  Sir  John  Evelyn  his  executor,  and  that 'the  clea 

eftate  of  a  bro-  rcfiduc  of  the  perfonal  eftate  fliould  be  laid  out  in  South-fea  an 
t^ftltl^ftiall'^o"'  nuities  in  the  name  of  the  accountant-general,  and  placed  to  th 
Wholly  tJ'  hfa""  credit  of  this  caufe,  and  he  was  to  declare  the  truft  thereof  fcj 
brother,  or  be  di-  the  benefit  of  John  Evelyn,  fon  of  Charles  E'6elyn  \  fince  the  de 
-Jltnlim  lnd"  ^videlicet..  On  the  4th  of  Becemher  1752,  >^;.  ^Wj-;;  die 

the  grandfather,  a  batchelor  of  fourteen  years  of  age,  leaving  Charles  Evelyn  hi 
Lord  Hardwkkc  only  brother,  who  claims  as  next  of  kin,  the  refidue  of  his  la( 
longelTinthely^'  ^^^^^^'^  perfonal  eftate,  and  all  the  other  perfonal  eftate  of  Joh 
'to  the  brother,  Evelyn  deceafcd,  but  on  account  of  his  infancy,  admmiftratio 
^randfnher^ad  goods,  ^c.  of  John  Evelyn  was  granted  to  William  Evelyi 

alright  to^iare  for  tbe  benefit  of  Charles  Evelyn, 

Snthediftribu-       Sir  John  Evelyn^  the  grandfather  of  the    inteftate,  and 
tion  with  him.    Charles" Evefyi,  infifting  he  was  in  equal  degree  of  kindred 
C  7^3^]    the  intetlate  with  Charles  Evelyn,  the  prefent  bill  is  brougl; 
aq^ainft  Sir  John  Evelyn,  to  account  for  the  perfonal  eftate 
Charles  Ei)elyn  deceafed,  the  father  of  the  plaintiff"  Charles  Evely\ 
and  tha^t  the  fame  may  be  paid  to  the  plaintiff",  as  part  of  Joh 
Evelyn,  the  teftator's  perfonal  eftate,  and  that   the  fame,  toge 
ther  with  all  other  the  perfonal  eftate  of  the  inteftatc,  may  b 
placed  out  for  the  benefit  of  the  plaintiff  Charles  Evelyn. 

The  defendant  Sir  John  Evelyn,   by  his  anfwer,  infifte 
.  that  he  being  grandfather  of  the  inteftate,  is  in  equal  degree  <: 
kindred  to  him,  with  the  plaintiff"  Charles  Evelyn,  and  equal 
intitled  with  him  to  a  diftributive  fliare  of  the  teftator's  perfonj 
eftate 

The  caufe  was  heard  laft  Michaelmas  term,  and  after  conf 
deration  Lord  Chancellor  gave  judgment  to  day 

The  queftion  is,  whether  the  eftate  ftiall  go  W'holly  to  tB 
plaintiff"  the  brother,  or  be  divided  between  him,  and  the  di 
fendant  the  grandfather,  as  being  equal,  that  is,  fecond  in  dt 
gree  by  the  civil  law.  ■ 

The  ftatute  of  diftribution  muft  be  the  rule  of  determination  j 
thefe  cafes. 

The  rules  laid  down  after  the  general  direfiidn  in  the  adl,  aj 
only  fo  many  fpecifications  of  particular  cafes.  \ 
Twice  deter- ^   .    This  queftion  has  been  twice  determined  m  Wejhnhijier-hi  , 
romed  --/li^J.  i.J^  for  the  brotlier  :  firft  in  the  cafe  of  Pool  and  Whiflmnv,  the  oth.  v,  ' 
jftrtw,  and  after-  Ji^fy  I  7oB,  agamft  the  grandmother,  by  the  unanimous  opini(o^j^[ 
wards  in  AVi^.-r-  of  the  court  *,  they  were  fo  deliberate,  that  they  heard  civiiia^^^.; " 
2^^r^nd  fuc-'  ^efo^^  ^^^^y  cletermined  it:  and  in  the  cafe  of  Norberry  verf  j/^j*^ 

cefiive  dstermi- 

Richards,  heard  by  the  late  Mafter  of  the  Rolls,  and  might  pe  I  ' 
nations  make  h.ips  have  been  founded  on  the  former  authority  *,  and  it  is  fu  * 
ihc  law.  ceftive  determinations  make  the  law. 

But  it  has  been  faid,  notwithftanding,  by  the  counfel  for  t  '^"""^ 
^  grandfather,  that  thefe  determinations  are  erroneous,  for  th 
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ire  in  equal  degree  by  the  civil  law,  the  common  law  indeed  K»xlynt. 
nakes  a  diiTerence,  for  the  brother  is  in  the  firft  degree,  and  the 
grandfather  in  the  fecond  degree  •,  but  that  law  only  takes  place 
n  matrimonial  cafes,  and  by  the  civil  law,  they  are  both  in  the 
"econd  degree. 

Yet  I  am  of  opinion  that  the  decliion  in  Pool  verfus  Wh'ifmw  *i% 
ght,  and  I  fliali  abide  by  it  till  I  fee  it  reverfed. 
I  have  feen  notes  of  Lord  Chief  Baron  Ward,  and  Baron 
Price,  they  are  loofe  ones  indeed,  but  it  appears  by  them  that 
Do6tor  Lane  was  heard. 

Lord  Chief  Baron  DocFs  note  is  fiiort,  but  plainer  than  the    (  7^4  ] 
ormer  ;  it  is  faid  there,  Do£lor  Lane  argued,  that  this  cafe  was 
lot  to  be  determined  by  the  ftatute,  but  by  the  civil  law  ;  and  yet 
hey  all  held,  that  there  was  no  fuch  ufage  fince  the  ftatute,  and 
difmlffed  the  grandfather's  bill. 

This  a£l:  was  83  years  ago,  and.  made  on  purpofe  to  fettle 
3eople*s  eftates,  but  if  it  was  res  wtegra,  I  think  there  are  juft; 
grounds  to  prefer  the  brother. 

The  words  of  the  ftatute  muft  be  taken  together,  amongft  the 
lext  of  kin,  pro  fiio  cuique  jure,  according  to  the  laws  in  fuch.  .  ■ 

afes,  and  if  by  fettled  determinations,  an  equality  or  preference 
lad  been  given,  that  is  confirmed  by  this  ftatute. 

As  to  the  confequence  ;  Firft,  The  civil  law  is  no  part  o£ 
he  law  of  Eugland,  any  further  than  it  has  been  received  here  ; 
md  this  with  regard  to  perfonal  eftate. 

Secondly,  In  real  eftates  there  is  no  degree  between  brothers, 
IS  held  in  Ventrls  413.  CoUingnuood  and  Pace,  and  in  Blackborough 
erfus  Davis,  i  P,  W ms.  4 1 .  the  court  relied  on  the  old  ufages 
=^^'^1  3f  England, 

This  alone  would  be  fufficient  to  fupport  the  determination 
n  Poole  verfus  Whijhaw^  that  it  anfwers  the  intention  of  the 

But  it  was  argued  from  the  civil  law,  that  there  is  a  ground  Before  tie  No- 
ox  it :  before  the  Novells^  the  father  took  all  the  child's  fortune, 
he  mother  none  at  all ;  the  grandfather  of  the  child,  if  there  chiid's  fortune, 
vere  nogranchildren,  took  the  whole,  that  is  the  paternal  grandfa-  themothernone, 

her,  becaufe  the  child  was  in  pupillage  to  him,  if  there  was  no 
•  ,  1   IT    T        o  c-»         r  r     to  7  of  the  child,  if 

athcr.  Lode  6.  Lex  48  C5f  49.  no  granchii- 

dren,  took  the 
whole  'VIZ.,  the  patcrn«l  grandfa:her. 


CIV1I12 


•  for 


natioo 

I  do  not  find  that  it  is  any  where  faid  the  Novells  were  ever  ^ht NoveUs  vrcrc 
•f  j  idmitted  in  any  part  of  the  Vf  eftern  empire    no  country  in  fX'iyln  anv"^ 
Europe  admits  them  intirely,  but  all  follow  feme  ufages  of  their  v-^n^of  Euro^'f, 
\>wn  :  the  Novells  probably  were  determinations  in  the  Pra-  '^"^^ 
■  orian  courts,  which  J^zV;/^-;?  in  compiling  his  body  of  law  [hJir 
i-'^ilidopted. 

P'  Novell  J  iS.  c.  2.  lets  in  the  brothers  and  Hfters  with  the  fa-  The  n%±  n. 
iAii''  her  and  mother,  excluding  the  grandfather,  as  is  obfcrvcd  by  '^-">^'2,ie:oin 


he  commentators,  and  it  would  be  abfuid  to  make  that  Novell  ihL^rwi:h\hc'^ 


f-ith.  r  and  nu- 

excluding  the  grandfather,  for,  l»y  *fcendlnj  higher,  i:  w;)uld  aimit  fuch  a  nu.^jci  of  p^*  So, ij, 
'     .icault  exclude  Crochets  ana  iift^i*. 


a  J.  nut 


CASES  Argued  and  Determined 

Etelyn  v.     admit  the  grandfather,  tsfc.  becaufe,  by  afcending  flili  Iiigher,  it 
Eyxltn*     would  admit  a  greater  nuiliber  of  perfons,  almoft  to  the  exclu- 
flon  of  brothers  and  fifters. 

Vinius,  p,  654.  fays,  there  are  cafes  in  which  perfons  in  the 
fame  degree,  or  perhaps  nearer,  may  take,  to  the  exclufion  of 
thofe  in  equal  degree. 

This  probably  had  prevailed  in  the  Pratorial  court,  and  adopt- 
ed there  might  he  jus  potiiis* 

^3t.  Argjuments  of  inconvenience,  have  been  alluded  to  in  courts 

ItvfDuldbe  a         -  .    f^.  ,  .  r  r 

very  great  incon-  of  julticc,  and  it  would  be  a  very  great  one  m  the  prefent  cale, 

lenience  to  car-  to  Carry  the  portions  of  children  to  a  grandfather;  the  grandfa- 
^Hidrirt°''r^  ther  by  the  courfe  of  nature  is  old,  muft  be  fuppofed  to  have 
grandfather,  for  been  provided  for,  and  may  very  probably  be  in  a  dying  con- 
it  would-be  con- (^jj-j^j^^  f^Q^  want  it;  the  grandchild,  on  the  contrary,  is 
jiatureVf  provi-  ififant,  and  a  provifion  neceffary  for  him  to  maintain  him, 
£ons  amongft  and  fet  him  out  in  the  world  ;  befides  fuch  a  determination 
children,  as      would  bc  Contrary  to  the  very  nature  of  provifions  amonp-  chil- 

cvey  child  may  j  j  r  o 

properly  be  {xid  dren,  as  cvcry  child  may  very  properly  be  faid  to  have  a  Jpes  ac- 
to  have  y/^«  iitf-  cr  fandL 

srejcendu  j  would  HOt  be  underftood,  that  the  argument  of  inconveni-; 

ence  alone  has  weight  enough  to  decide  the  queftlon,  but  it  is 
a  reafon  at  leaft  for  not  unfettling  former  determinations;  and 
if  I  was  to  vary  in  opinion,  it  would  tend  to  alter  diftributions 
made  fince  1708,  and  difturb  the  peace  of  families. 

Therefore,  in  favour  of  the  plaintiff,  let  the  former  decree 
be  carried  into  execution,,  betVv-een  the  parties  to  this  fuit, 
in  like  manner  as  it  ought  to  have  been  between  the  parties  to 
*'  the  original  caufe,  and  let  the  feveral  accounts  thereby  direc^- 
ed  be  taken,  be  carried  on  before  the  Mafter  ;  and  as  to  fo 
*'  much  as  fliall  be  coming  under  the  decree  for  the  fhare  of 
John  Evelyn^  the  infant,  who  is  dead,  and  alfo  the  furplus 
of  all  other  the  perfonal  eftate,  oi  John  Evelyn  the  infant; 
His  Lordfhip  declared,  that  the  fame  belongs  wholly  to  the 
plaintiff  Charles^  his  furviving  brother,  and  the  defendant  Sir 
John  Evehu        grandfather,  has  no  right  to  fliare  the  dif- 
tribution  with  him,  and  referred  if  to  the  Mafler,  to  take  an; 
"  account  of  the  perfonal  eftate  of  John  Evelyn^  the  infant  de- 
.   "  ceafed,  and  that  what  fhall  be  coming  for  the  clear  furplus 
of  the  perfonal  eftate  of  John  Evelyn  the  infant,  he  dire6led  to 
*'  be  applied  for  the  benefit  of  the  plaintiff  Charles  Evelyn^  his  fur- 
*'  viving  brother  and  placed  out  at  intcreft  in  fecurlties,  in  hkc- 
,         manner  as  was  dire6ted  concerning  the  lharc  of  the  infants  by'; 
"°tlie  former  decree  (i)" 


(i)  Reg,  Lib.  A.  1753.  fol.  94, 


in  the  Time  of  Lord  Chancellor  IIardwicke, 
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fanuay^  29,  17541  ex  parte  Vennor  and  ethers ^  Guardians  of  John    Cafe  292. 
V ?nnor  of  WeUfborne  in  the  County  of  JVariv  'ick^  Gentleman^  on 
the  behalf  of  him  as  a  Mimr  under  the  Age  of  2  i  Tears  ^ 

A    Writ  of  ad  quod  damnum  lately  ifTucd  direcled  to  the  fherifF    n  application 
[\  of  Wariuichjhirey  commanding  him  by  the  oath  of  honed  Jp"!^^  court  to 
nd  lawful  men  of  the  county,  to  inquire  whether  it  would  be  o{  ad  quod  dam-' 
)  the  King's  prejudice,  or  of  any  other,  if  he  (hould  grant  to  r.im,  on  a  fug- 
)eorg-e  Lucv.  Efquire,  a  licence,  that  he  may  inclofe  a  certain  of  fur- 

1  .       1  ^,^      r  r>j      1       ■       ir-i  prize  upon  the 

irt-road  or  cart- way  m  the  panih  or  Lharliot  m  the  laid  county,  inhabitants  of 
ading  from  thence  to  the  town  of  Strafford  upon  Avon  through  thencighbourinj 
veral  clofes  and  inclofed  p;rounds  in  the  writ  mentioned,  wKich  y'^^^.S'^-*  when 

1  •  •  «         1       ri       1  •     1         1         1  1    -      the  inquifition 

►ad  IS  to  contain  1320  yards  or  land  in  leng*^^li  and  nme  yards  in  was  taken  there- 

eadth,  as  the  fame  hath  for  many  years  lad  pafled  been  ufed  o"j  ^'"^  ^or 

id  enjoyed,  to  hold  the  fame  fo  inclofed  to  the  faid  Mr.  Lucy  ^ozdhLl^^'^t 

id  his  heirs  for  ever  ;  fo  that  inftead  of  the  faid  way  he  make  ano-  out  (in  lieu  of 

er  road  or  cart-way  in  his  own  foil  as  convenient  for  paffing       ^^^^  ^^^^ 

ro'  the  fame.    And  the  petition  further  fet  forth,  that  Mr.  Lucj  ^^^JonLho  fued 

Lving  obtained  the  faid  writ,  caufed  a  jury  to  meet  at  his  houfs  out  the  writ)  in 

Char/cot  o£  the  Ath  oi  Oaober  17C4,  bein?  three  days  before  {''s  own  ground. 

:  quarter-lelhons  holden  for  the  county  ot  IVarivicky  witnout  on  aii  the  cir- 

f  notice  given  for  that  purpofe,  at  which  time  and  place  an  cn/nftances  of 

quifition  \yas  taken  before  the  under-fheriff,  in  and  by  which  cp^nion^^/v^ifre 

2 -jurors  therein  named  faid  it  would  not  be  to  the  prejudice  of  was  nofurprize 

I  King,  or  of  any  other,  if  he  fhould  grant  to  Mr.  Liicy  a  licence  "oi-"eceflarythe 

inclofe  the  road  or  way  in  the  writ  mentioned,  to  hold  it  fo  in-  be  fetout  by  "the 

)fed  to  him  and  his  heirs  for  ever;  fo  that  in  Head  of  the  fiid  peribn  who  fues 

id  he  do  in  his  own  foil  fet  out  one  other  cart-road  as  conve-  '^\\^* 
^  r         rr  1         11.-  •  111  .    .     his  own  lou. 

;nt  tor  paiiengers  through  the  lame,  as  in  and  by  the  writ  is 

mtioned  and  diredled. 

And  it  was  reprefented  by  the  petition,  that  the  cart-road  fo 
ended  to  be  inclofed  is  a  large,  fpacious  and  open  road,  great- 
ufcd  by  coaches,  waggons,  i^c  paffing  between  Stratford  and 
arwicky  and  that  the  road  intended  to  be  made  ufe  of  inftead 
X  :reof  is  not  800  yards  round  about,  but  is  a  very  hilly  and  uneven 
J  id,  and  no  materials  near  thereto  for  the  repairing  the  fam.e. 
4  kI  the  petitioner  further  fet  forth,  that  a  very  trifnng  part  of 
road   fo  intended  to  be  ufed  is  in  the  foil  of  Mr.  Lucy, 
)ugh  the  writ  requires  a  new' road  to  be. fet  out  altogether  in 
foil  of  Mr,  Lucy,  but  on  the  contrary  thereof  near  three  parts 
of  four  of  the  fame  goes  through  Mr.  Vennor^  grounds,  and 
uld  Mr.  Lucy  obtain  a  licence  for  the  inclofure,  it  would  lelTen 
.  Vennor''^  eftate  near  20  /.  a  year,  as  the  ftopping  up  fo  great 
3ad  would  be  the  means  of  driving  the  whole  country  through 
.  Vennor  %  eftate. 

•Irhe  petition  further  fet  forth,  that  they  had  no  knowledge  of  [  767  ] 
writ  being  fued  out  till  the  day  before  the  fame  was  executed, 
en  Mr.  Vennor  by  accident  heard  that  a  jury  was  to  meet  at 
j.  Lucy^s  houfe  on  the  4th  of  Otloher  about  changing  the  roads, 
jwhich  day  Mr.  Vennor  attended  in  his  grounds  from  ten  in  the 
P'oL.  III.        •  y  y  forenoon 


CASES  Argued  and  Determined 


Ex  fa^te      forenoon  till  after  one,  expeding  the  jury  would  have  conic  to 
EKNOR.      have  viewed  the  fame  in  that  time,  but  after  vi^aiting  to  no  pur- 
pofe,  he  went  to  Mr.  Lucys  houfe,  who  told  him  the  jury  had 
viewed  the  roads,  but  gave  him  no  opportunity  of  fpeaking  to  the 

jury. 

The  petition  further  fet  forth,  that  after  being  informed  fuch 
writ  was  executed,  ard  that  the  inquifition  taken  thereori  was  in 
favour  of  Mr.  Lucy,  the  petitioner  gave  notice  they  liioula  ap^ 
peal  again  ft  the  fame  at  the  next  .quarter-feilions.  v/l^cl.  vi'-re 
held  at  Warwick  on  the  Tuefday  following,  and  the  petirioners 
did  after  the  writ  was  executed  apply  to  the  under  fnerifi  for  a  co- 
py of  the  writ  and  inquifition,  that  they  mJght  be  certain  what 
road  was  intended  to  be  inclofed,  and  what  was  intended  to  be 
ufed  inftead  thereof,  that  they  might  be  able  fufhcjently  to  in- 
ftrud  their  counfel  5  but  he  declared  he  had  left  them  vfith  Mr. 
*  Lucy\  and  your  petitioner  did  then  apply  to  Mr.  Lucy  and  his 
attorney,  and  to  the  clerk  of  the  peace  for  the  fame,  but  to  no 
purpofe,  but  could  not  procure  a  copy  untill  the  morning  the 
appeal  was  tried :  And  die  petition  further  fet  forth,|that  two  of 
the  jurors  who  took  the  inquifition  appeared  at  the  feffions,  and 
voted  as  juftices  on  behalf  of  Mr.  Lucy^  and  ordered  the  writ 
and  inquifition  to  be  recorded;  for  thefe  reafcns  cmdfor  as  much  as 
Mr,  Lucy,  does  not  Jet  out  any  new  roady  or  give  one  yard  of  land  in 
lieu  of  the  road  intended  to  he  taken  away,  the  petitioners  prayed  that  the 
writ  and  inquifition  taheji  thereon  may  he  jet  afide,  and  a  new  writ 
awarded)  and  in  the  mean  time  all  further  proceedings  on  the  f aid  writ 
of  ad  quod  damnum,  and  the  inquifition  already  taken,  may  he fayed ^ 
or  fuch  other  relief  as  may  feem  nieet» 

At  the  fame  time  a  petition  was  prefented  by  the  inhabitants 
of  feveral  neighbouring  towns  where  the  /oad  intended  to  be 
made  is,  ftating  the  fame  matters,  and  making  the  fame  ob- 
je£lions  as  in  Mr.  Vennor\  petition,  and  praying  likewife  the 
writ  of  ad  quod  damnum  might  be  difcharged,  and  which  was  ar- 
gued by  counfel,  and  came  on  to  be  heard  with  Mr.  Vennor\ 
petition. 

Mr.  Wiihraham  for  the  petitioners. 

The  conftant  form  of  the  wnt  .ad  quod  damnum  is,  that  the 
perfon  applying  fliould  carry  the  new  road  through  his  own 
land. 

The  prefent  application  is  to  fet  the  writ  afide  for  Mr.  Lutys 
not  doing  what  the  writ  requires,  and  likewife  upon  a  fuggef- 
tion  of  furprize  in  taking  the  inquifition  on  the  writ  of  ad  quod 
damnum. 

I  do  allow  that  no  notice  is  abfolutely  required,  but  then 
[  768  ]    throughout  the  law,  in  every  ofhce  cf  inquifition,  the  King  is  to 
be  fatisfied,  or  fubjedf,  that  there  is  no  damage  to  either,  and 
that  it  ouo"'  t  to  be  done  in  the  openeft  manner  imaginable. 

In  the  Year-books,  34  Edw,  3.  it  is  laid  down  the  inqui- 
fition is  to  be  taken  in  good  towns  openly,  and  not  privily ;  the 
fame  again  was  held  in  36  Edw.  3. 

The  ' 
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The  fame  rule  prevails  in  the  flatute  of  Henry  8.  relating  to  Ex  parte 
fcheators,  where  it  is  declared  every  pcrfon  is  to  give  evidence  V£nnor. 
5penly  on  pain  of  forty  pounds. 

In  the  cafe  of  Sir  Oliver  Butlery  1  Ventr,  344.  the  writ  was 
xecuted  the  day  it  bore  date,  and  at  thirty  miles  diftance  from 
he  place. 

Here  the  writ  was  executed  only  on  the  4th  of  Ocloher  1754, 
nd  the  appeal  to  the  quarter-feflTions  was  heard  upon  the  8th  of 
he  fame  O^ober»  Six  juftices  againft  two  were  for  regiftering 
le  inquifition. 

The  ftatute  8  (9'  9  3.  r^.  1(5.  gives  the  appeal.  The 
uarter-feffions  in  this  cafe  being  an  appellate  jurifdldion,  there 
ught  to  be  a  reafonable  time  allowed  for  perfons  appealing,  to 
ly  the  whole  fa6ls  before  the  court. 

The  inquifition  was  figned  on  the  Frulayy  Mr.  Ltirfs  fteward 
ept  it  till  the  Wednejday  morning  till  within  one  hour  before  the 
ppeal  came  on. 
Mr.  Rohmfon  counfel  of  the  fame  fide. 

The  exprefs  condition  of  the  writ  is,  that  the  perfon  fuing  out 
le  writ  fliould  lay  out  the  new  road  at  his  own  expence,  but  not  i 
ne  fyllable  of  evidence  has  been  given  to  the  jury  about  it  \  the 
etitioner  Mr.  Vennor  likewife  applied  to  the  under-flieriff  for  a 
3py  of  the  writ;  he  anfweredic  was  not  in  his  power  to  give  it, 
was  in  Mr.  Lucys  hands  ;  and  the  petitioner  could  not  procure 
copy  till  the  Wedjiefdavy  the  very  day  of  the  appeal  *,  he  cited 
Mod,  alias  Farrejley^  on  the  conllruftion  of  8  ^  9  TV,  3. 
Mr.  Attorney  General  of  counfel  for  Mr.  Lucy, 
Whether  the  road  turned,  or  fet  out,  be  to  the  damage  of  the 
>untry,  is  not  the  queftion  now  ;  the  only  queftion  is,  whe- 
ler  the  execution  of  the  writ  has  been  done  furreptitioufiy  and 
audulently,  and  without  the  perfons  v/ho  are  afFecSled  by  it, 
iving  an  opportunity  of  obje£ting  to  any  damage  that  might    [  769  ] 
ifue  to  the  country,  and  if  fo,  whether  it  ought  to  be  quaOied. 
The  material  point  for  the  confideration  of  the  court  is,  whe- 
itx  there  has  been  any  furprize  in  this  cafe. 
It  was  done  with  notoriety,  for  the  petitioners  were  fully 
formed  of  it :  as  to  the  execution  of  the  inqueft  of  office,  no 
Ibecife  form  of  notice  is  required  either  in  the  church  or 
|iarket-place,  but  is  left  intirely  to  the  difcretion  of  the  under- 
erifF. 

The  notice  was  given  on  tlie  30th  of  September  to  the  perfons 
ho  were  to  attend  as  the  jury. 

The  perfons  fummoned  on  the  jury  were  men  of  fortune 
id  reputation,  and  the  greateil  part  of  them  have  eftates  in 
harlcoty  where  Mr.  Lucys  feat  is,  and  where  the  roa<l  is  turn- 
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Though  the  a£t  of  parliament  directs  the  appeal  to  be  at  the 
:xt  quarter-feffions,  yet  if  Mr.  Vennor  had  defircd  time,  the 
ftices  would  have  indulged  him  by  putting  it  off  to  another 
larter-feffions. 

Yy2  The 
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ViN^NOR         '^^^  Hearing  on  the  appeal  lafted  feveral  hours,  the  etMencC 
"  of  the  new  road,  being  half  a  mile  about  was  laid  before  the  juf- 

tices,  the  particular  damage  to  Mr,  Venmr  likewife  was  infifted 
upon,  and  attempted  to  be  proved. 

But  fuppofmg  the  juftices  have  d©ne  right  in  confirming  the 
inquifition,  yet  the  petitioners'  counfel  infift  that  the  new  road 
ought  to  go  through  the  foil  of  the  perfon  who  fues  it  out. 

Thefe  are  words  of  courfe  in  every  writ  of  this  kind,  and  ne- 
ver meant  to  be  ftri6lly  purfued. 

Sir  Oliver  Butler''^  cafe  was  a  furreptltious  execution  of  a  writ 
of  inquifition  as  to  a  market,  the  inquifition  there  was  executed 
the  day  after  the  writ  bore  date. 

The  only  cafe  in  equity  was  mentioned  by  your  Lordfnip, 
which  was  in  1721,  before  Lord  King^  the  Earl  of  Salijbur^ 
verfus  Archer^  there  the  writ  of  ad  quod  damnum  iflued  the  20th 
of  Jprili  the  jury  came  twenty  miles  from  the  place,  was  exe- 
cuted the  day  after  the  tefte  of  the  writ,  and  there  was  a  begin- 
ning to  inclofe  before  the  quarter-fefllons  at  Winchejler,  feven 
juftices  out  of  thirteen  were  of  opinion  they  could  not  enter  into 
it,  the  appeal  not  being  at  the  next  quarter-feflions  after  the  in- 
[  770  ]  quifitibn. 

Lord  Chancellor, 
v/rhsof^^uod      Appiications  of  this  nature'  do  not  come  frequently  before  the 
damnum^  this     court ;  but  whcn  they  do,  this  court,  as  an  o^cina  brevium^  mail 
court  muft  judge  •  ^     according  to  rules  of  law. 

sccordiiic  to       J     o  o 

rules  cfinw.  "^^^^^  only  proper  queflion  is,  whether  there  has  been  any 

furprize  in  the  execution  of  this  writ  on  the  perfons  petitioning, 
by  preventing  them  from  laying  evidence  before  the  jury  at 
the  time  of  the  inquifition,  or  before  the  juftices  on  the  ap- 
peal ;  and  whether  Mr,  Venmr  is  not  too  late  now  to  take  it 

ThelnconTeni-  The  Inconvenicnce  to  the  public  in  cafes  of  this  nature  is  not 
cnce  to  the  pub-  to  be  tried  before  me  ;  for  if  I  was  to  enter  into  it,  I  fhouid  be 
jiotTnqu^rabk^*  f^^^^f^g  "^7  jurifdi£lion  in  oppofition  to  a  jurifdidion  ap- 
Jiere,  being  a  propriatcd  by  a(Si  of  parliament  to  the  quarter- feffions  only, 
juriidiaion  be-  \  ^cca  of  Opinion  therefore  I  can  take  no  further  notice  of 
^u"fter-femon»  ^^^^  ^^^^^  of  inconvenience,  than  as  it  may  be  auxiliary  to  the 
©nly.  furprize  fuggefted  by  the  petition. 

If  the  jury  had  manifeftly  done  contrary  to  the  general  good 
of  the  country,  it  might  have  afforded  a  llrong  corroborating  evi- 
dence of  furprize. 

The  writ  of  ad  quod  dammtm  was  tefted  the  17th  of  Sep^ 
temher  \  notice  was  given  on  Mojiday  the  26th  to  attend  on 
Friday  the  30th. 

'  It  is  not  the  fhortnefs  of  the  time,  where  the  law  has  not  pre- 
Sufficient  if  the  f^^jj^g^i  ^j^y  particular  time,  which  is  alone  fufficient  evidence  of 
ccuteU  in  a  fair  lurpnze  *,  that  the  mquihtion  is  taken  and  executed  m  a  lair  and 
and  open  man-  open  manner  is  all  that  is  required. 

Then  it  comes  to  this,  whether  there  was  an  intention  of  fur-!' 
prize,  or  any  adual  furprize  ? 

Neither  have  been  made  out  to  my  fatisfa£lion. 
Mr.  Lucy  fwears  he  directed  the  fheriff  to  fummon  a  fair  and 
impartial  jury,  and  out  of  the  towns  in  the  neighbourhood, 
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All  the  towns  but  one  from  which  the  jury  came,  were  con-      Ex  pent 
tiguous  to  the  road. 

This  was  Mr»  Lucf  s,  direction  :  and  the  under-fherifF  fwears 
he  gave  orders  to  his  officers  to  fummon  the  gentlemen,  who  lived 
neareft  the  road. 

They  appear  to  be  perfons  of  great  ioxtune.  \  Sir  Charles  Mor^    [  77^  3 
daiujt  the  knight  of  the  fliire  was  amongft  them :  it  is  not  at  all 
probable    thefe  gentlemen  would  do  an   unpopular  thing  in 
turning  the  road,  which  is  a  circumdance  at  lealt  to  fliew  fair- 
nefs. 

The  claufe  in  the  a£l  of  parliament  to  be  fure  is  drawn  in  a 
very  extraordinary  manner,  but  it  is  not  neceOary  to  obferve  up- 
on that  in  the  prefent  cafe. 

One  general  anfwer  to  the  whole  in  regard  to  the  appeal  is, 
th?it  Mr.  Venmr^  ^c,  did  adlually  appeal  to  the  quarter-feffions, 
and  the  matter  was  fully  heard. 

The  place  is  within  four  miles  of  Tf  ariuick  ;  the  quarter-fef- 
fions was  held  there,  and  the  trial  laded  four  hours. 

No  evidence  has  been  laid  before  me  that  there  was  any  ma-  , 
terial  witnefs,  who  could  not  be  had  then  from  the  fliortriefs  of 
the  time. 

Though  the  appeal  by  the  a£t  of  parliament  is  directed  to  be  tho'  the  appeal 
at  the  next  quarter-feffions,  yet  it  is  in  the  power  of  the  juftices  is  direaed  to  be 
to  adjourn  the  quarter-feffions  itfelf  to  another  day,  or  they  ter-^fe^n^s'^by " 
might  have  adjourned  this  particular  matter  to  a  fubfequent  fef-  8^9;^.  3.  the 

fions.  juftices  may  ad- 

Another  point  which  has  great  weight  with  me  is,  whether  the  fg^uent  feffionil 
appeal  to  the  quarter-feffions  is  not  waving  the  obje61:ion  of  fur- 
prize  with  refpe£l  to  the  mal-execution  of  the  writ,  and  1  rather 
think  it  is  a  waver  of  it. 

In  the  cafe  before  Lord  Chancellor  Ki/igy  in  1721,  the 
appeal  was  to  the  Eajier  quarter-feffions,  and  the  obje6lion  was, 
that  the  inclofure  was  before  Chrijimas  quarter-feffions,  and  there- 
fore it  was  difmifled  becaufe  it  was  not  the  next  immediate  quar- 
ter-feffions. 

It  has  been  truly  faid,  the  ftatute  has  put  the  juftices  in  the 
room  of  the  traverfci 

Suppofe  before  the  act  of  parliament  the  petitioners  had  tra- 
Tcrfed  the  inquifition,  and  iffiae  had  been  taken  upon  it,  and  a 
verdi6l  had  been  found  for  the  inquifition  ; 

Could  the  petitioners  afterwards  have  applied  to  this  court  up-, 
on  a  fuggeftion  of  furprize,  and  a  fraudulent  and  clandeftine  exe- 
cution of  the  writ  ?  certainly  they  could  not. 

It  has  been  faid  that,  in  order  to  comply  With  the  writ,  Mr, 
Lucy  muft;  fet  out  a  way  in  his  own  ground  which  will  commu- 
nicate with  the  highway  ;  the  terminus  ad  quern  for  the  benefit  of     C  77^  3 
the  country,  but  it  is  not  neceffiiry  the  whole  new  road  ihould  go 
through  his  own  foil. 

Here  Mr.  Lucy  has  bound  himfelf  and  his  heirs  to  keep  the  ^^Jj^'^fg^j^gJ^ 
road  in  repair,  which  is  more  than  is  abfolutely  necefiary;  for  I  and  the^ari^h 

can  be  at  no  fur- 
ther expencc  with  regr^rd  to  the  old  one,  the  inhabitants  ought  to  repair  the  new  for  the  future 
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Ex  part  e      am  of  Opinion,  after  he  had  once  made  the  new  road,  as  it  i 
V£j^;kor.     cftabiiflied  in  the  room  of  another  in  the  very  fame  parifh,  who 
can  be  at  no  further  expence  with  regard  to  the  old  road,  as  it 
is  taken  into  Mr.  Lticf^  park,  the  inhabitants  ought  to  have  re- 
paired the  new  road  when  made  for  the  future. 

But  if  the  new  road  had  lain  in  another  parifh,  there  he  ought 
SsTief  tn  attT  riot  Only  to  have  made  it,  but  he  and  his  heirs  ought  to  have  kept 
other  parifli,  it  in  repair;  becaufe  the  inhabitants  of  another  parifh  have  gained 
theji^the  perfon^  benefit  from  the  old  road  being  laid  into  Mr.  Lucy^  park>  as 
^u,  Tnii  Ms  ^  they  had  nothing  to  do  with  the  repair  of  it. 

heir-,  ought  not 

dnly  to  make  it,  but  keep  it  in  repair* 

Upon  the  whole,  as  there  does  not  appear  to  me  toliave  bee] 
any  furprize  at  the  time  of  the  inquifition,  and  the  matter  was 
fully  laid  before  the  judices  on  the  appeal,  I  ought  not  to  fet  afidc] 
the  writ  5  therefore  the  petition  muft  be  difmifled. 


Cafe  293.  Blower  verfus  MorreiSy  Monday  April  I754>  ^tPoivis  Honfe* 
"i^htxt  cofts  are  TT)  Y  a  decree  in  this  caufe  cofts  had  been  decreed  to  all  par- 


decreed  to  all  jjgg        q£  ^       e{^ate  ;  one  of  the  parties,  who  was  intit- 


^ea'eftate>*tho'  l^d  to  rcccive  colls,  dies  before  they  had  been  taxed, 

one  of  the"^* 

vho  was  inticled  to  receive  cofts,  died  before  they  were  taxed,  they  io  not  moriuntvr  fttm perfmai  but  his 
heir  at  Uw  i»  intitled  (1). 

It  was  infifled  that,  as  to  this  perfon,  the  cods  morumtur  cutd 
perform. 

Lord  Chancellor  faid,  he  thought  this  a  fevere  rule,  and  tha 
a  diftindion  might  be  taken  in  the  prefent  cafe  as  the  cofts  ar 
by  the  decree  made  a  lien  on  real  eftatej  and  upon  afking  feh 
bar,  if  they  knew  any  authority  to  warrant  fuch  a  diftinftion 
Mr,  Hqfhbff  faid,  Your  Lordfliip  took  the  diftindion  in  Lor 
Oxford's  caufe,  and  Mr.  B'lgiiell  mentioned  that  the  Mafter  of  th 
Rolls  had  taken  the  fame  diftincl:ion  in  a  cafe  of  Howard  verfu 
Hall  at  the  laft  feal. 
JImafnId'to'have     ^^'"^  ^^^^7  ^^^^"S        fettled  by  the  decree,  and  therefore  no 
been  done  and     thing  left  which  could  make  a  bill  of  revivor  neceflary  ;  if  theiJI 
undecreed,  the^        hzQVi  any  thing  remaining  to  be  done,  the  reprefentative  oJ 
thcd^ecrafcrp^ar-        dcccafcd  party,  by  reviving  the  caufe,  would  have  been  in* 
ty  by  reviving    titled  to  the  cofts  decreed,  even  if  they  had  not  been  directed  tc 
i^^ki-d^'tl'thr'^-^^^''*'^  a  charge  on  the  real  eftate.    Lord  Chancellor  ordered  the 
coAs,  evt-n  if    -caufc  to  i]:and  over  till  JVedfiefday  to  look  into,  dnd  upon  its  com 
they  had  not     ing  on  that  day,  his  Lordfl^ip  faid,  the  general  rule  that  there  can 
lilnd t dw'>e  ^°  be  rio  revivor  by  executor  or  adminiftrator  for  cofts,  when  coft? 
on  the  real  ertate.  have  not  been  taxcdy  is  upon  this  principle,  that  cofts  are  looked 

(l)  Vide  White  V.  Ilayward,  Z  Fef     579.  S.  C.  Hall  v.   Swlth,  i  Bro,  CU 
461.  Kern p  V .  Mackrcll,  po'ft  812.2  Fef.    i?^/ ,  4  3  8 . 
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upon  as  a  wrong,  and  tlierefore  moritur  cum  perfona.    All  thefe  ^* 
cafes  have  been  determined  where  coils  are  decreed  perfonally,  -orretts. 
othcrwife  where  they  have  been  decreed  out  of  real  eftate. 

The  cafe  of  Johnfon  verfus  Leake  ( i ),  and  which  was  heard 
before  me  on  the  25th  of  July^  I752>  was  as  follows : 

"  There  v/as  a  de<iree  for  a  fum  agamft  an  executor,  with 
*^  cofts  out  of  airets  ;  the  executor  pays  the  fum,  but  not  the 
*^  cofts  ;  and  then  the  plaintiff  dies,  and  a  bill  is  brought  to  re- 
*^vive  for  cofts." 

"  It  was  obje£led,  that  a  bill  to  revive  for  cofts  only  was  im- 
proper, and  that  the  payment  out  of  affcts  was  only  incident 
to  the  cofts  in  re{pe£l  to  the  fum  decreed.'* 
"  I  ordered  the  caufe  to  ftand  revived    for  the  rule  not  to  re- 
vive for  cofts  only,  I  thought  a  hard  rule,  the  cofts  being  fre-  f^m'^a^afnii  a« 
quently  more  than  the  debt ;  and  this  cafe  was  not  within  the  executor  wiih 
rule,  for  it  was  not  a  decree  /;/  perfonam,  but  executory,  and  .^^ 
*' to  be  paid  out  of  aflets ;  and  if  the  executor  had  died,  the  cvce  in  plrfonamy 
*'  plaintiff  might  have  revived  agaiaft  the  reprefentative  of  the  but  executory  j 
teftator,  and  miffht  have  purfued  the  aflets  into  whatever  hand  fj'^  .^".l!"' 

**  they  came.         '  revive  againll 

the  reprefenta- 
tive  of  the  teftator,  and  purfue  the  aflets. 

I  think  this  is  a  very  reafonable  dlftin^lion  ;  this  court  has  fol- 
lov/ed  the  rule  of  law,  where  there  is  a  judgment,  cofts  are  af- 
certained  and  taxed  ;  but  if  no  judgment,  the  cofts  are  loft. 

An  executor  or  adminiftrator  could  not  have  a  writ  by  jour-  ^^j^ 
neys  accounts,  nor  an  heir  at  law,  for  that  writ  lay  only  between  journeyi  ac- 
the  fame  parties  ;  fo  that  at  law  all  cofts  are  perfonal  •,  but  here,  te^I^lln^the"^^ 
■where  there  is  a  fund  to  anfwer  cofts,  and  which  is  made  liable,  fame  parties, 
the  reprefentative  by  reviving  will  be  intitled.  neither  an  exc- 

Let  the  mafter  tax  the  cofts  of  Benjamin  Morrets  and  his  wife,  ft'Jltor  "noj'^h"  l' 
the  heir  at  law  of  the  perfon  who  was  intitled  to  the  cofts  accord-  can  it  have  it. 
ing  to  the  decree,  and  let  what  ftiall  be  found  due  on  the  taxation 
be  paid  out  of  the  money  which  arofe  but  of  the  fale  of  the  real 
eftate,  and  now  lying  in  the  Bank  (2). 

(0  2  Fef.  465,  S.  C.  (2)  Reg.  Lih.  A.  1753.  fol.  369. 
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Cafe  294»  Becemler  12,  1753    attd  April l^th  and  igthy  1 754. 

Smart  Lethieullier,  Efq\  and  Richard  Rogers^  Gent.  7       •    .  rr- 
and  others,  by  original  Billy  —  I  iaintitts. 

Mary  Tfacy^  the  Wife  of  Thomas  Tracy ^  Efq\  late  1  -p.  r  , 
Mary  Dodwell,  and  othersy    j  Detendants, 

And 

Smart  LethleuUier  and  Richard  Rogers i  Gents,  fur- 

viving  E^^ecutors  and  Trujlees  of  Sir  William  >  Plaintiffse 
Dodwelly  by  fupplemental  Billy        ■  '  '  J 

Dodwell  Tracy,  an  Infant,  by  Thomas  Tracy  his  Fa-  ^  Y^^i^r^^^iWi 
ther  and  Guardim,  '  j 

s.c.  ante        TpXTRACTS  from  the  will  of  Sir  William  Dodwell  \x^on 

793!  AmbJioi.  ^^^^^^  ^^^'^  P°^"^^     this  caufe  depended  : 

azo.  Firjlyl  give  and  devifeall  my  manors,  lands,  ^c»  in  the  conn- 

Lord  Hariivicke  ties  of  Gloucefler^  Middlefex,  Buckingham,  Kent,  and  the  city  of 
confin'e  the  con-  London,  and  elfev./here  in  his  Majefly's  dominions,  to  my  daugh- 
tingency  in  the   tcr  Mary  Dodivell,  during  her  natural  Hfe,  and  fron?i  and  after 
^'llis^dta^'er's       determination  of  that  eft  ate,  to  feveral  truftees  therein  nam-  ■ 
dying  without  ^  cd,  and  their  heirs,  during  the  life  of  my  faid  daughter,  in  truft,  ' 
ia'ue  of  her  bo-  to  preferve  the  contingent  remainders,  (sfr.  herein  after  limited,  j 
dearth '"o  ^he^*^  from  being  deftroyed  :  And  from  and  after  the  deceafe  of  my  faid 
death  of  Sir        daughter  to  the  tfe  of  the  firfl  fon  of  the  body  of  my  faid  daughter, 
iV,  aiemainder-  laivflluy  to  be    begotten;    a?id  to    the  heirs    male  of  the  body 
will  before  2^^       fi'^^^  fi^fi  fi^^^  lawfully  to  be  begotten  :  and  for  default  of  fuch 
and  that  the  fub-  iffue,  ts  the  fecond,  third,  fourth,  ffth,  fxth,  and  every  other  fon 
tions^ to  Sir^'i?"  ^^'^^  daughter,  lawfully  to  be  begotten,  feverally  and  fuc- 

N.  after  attain-  ceffively  as  they  (hall  be  in  priority  of  birth  and  feniority  of  age  ; 
ing  and  to  and  the  heirs  of  their  refpecli%)e  bodies  lawfully  to  be  begotten  feveral- 
frc^no"tmitin-  ^  ^"'^^  fucceilivelly  as  they  fhall  be  in  priority  of  birth  and  feniori- 
{cnt  but  vefted  ty  of  age  and for  ivant  of  fuch  iffue,  to  the  daughter  or  daughters  of 
remainders.       jj-jy  {.^^^  daughter  Mary  Dodivell,  fevcrally,  and  to  the  heirs  of  their 

refpeBive  bodies,  lawfully  to  be  begotten. 

Then  comes  a  provifo  to  raife  portions  for  younger  children, 

charged  upon  the  real  eftate  and  eftates  to  be  purchafed  with  the 

pevfonal  eftate. 

f  775  ]  Item,  I  do  hereby  give  and  devife  unto  the  faid  truftees, 
l^c.  and  to  the  furvivors  of  them,  all  my  mortgages,  ftock, 
annuities^  bonds,  ready  money,  plate,  and  all  other  my  perfonal 
eftate  that  I  ftiall  die  poflefted  of,  or  be  intitled  unto,  at  the. 
time  of  my  deceafe,  and  not  otherwife  difpofed  of  by  this  my 
will,  upon  trujl,  after  payment  of  debts  and  legacies,  that  they- 
(hall  convert  the  faid  .ftock,  annuities,  and  other  perfonal  eftate, 
into  money,  and  lay  out  fuch  money  in  the  purchafe  of  lands 

t  of 
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51  inheritance,  in  thefaid  county  of  Gloucefler  of  fome  other  ad-  Lethikvl- 
facent  county)  to  be  fettled  upon  my /aid  daughter  and  her  ijfucy  in 
fuch  manner  as  I  have  already  deviled  my  faid  manors,  woods, 
wood-grounds,    tenements,   rents,   annuities,    and  heredita- 
ments. 

And  upon  this  further  tnift,  that  the  rents  and  profits  of  the 
lands  fo  to  be  purchafed  (when  purchafed)  and  alfo  the  rents  o^" 
all  my  mefluages,  lands,  tenements  and  hereditaments,  fhall  be 
laid  out  by  my  truftees,  Wr.  in  thepurchafe  of  other  lands  of  in- 
heritance in  the  fame  counties,  to  be  fettled  in  the  fame  manner, 
and  to  the  fame  ufes,  as  the  lands  fo  purchafed  with  my  faid  per- 
fonal  eftate  are  directed  to  be  fettled.  And  I  do  hereby  further 
will  and  dire61:,  that  the  faid  truftees  fhall  from  time  to  time  re- 
ceive, as  well  the  rents  and  profits  of  my  faid  manors,  meffuagss, 
iands,  ^V.  herein  before  by  me  devifed  to  my  faid  daughter  dur- 
ing her  minority,  as  alfo  the  rents  and  profits  of  the  lands  fo  pur-' 
chafed  with  my  faid  perfonal  eflate^  and  profits  of  my  faid  real  efiate^ 
and  lay  out  the  fame  in  the  purchafe  of  other  lands  of  inheritance 
in  the  fame  county  or  counties,  to  be  conveyed  and  fettled  in  the 
fame  manner,  as  the  lands  fo  direfted  to  be  purchafed  by  and 
with  my  faid  perfonal  eftate  fhall  be  fettled. 

And  in  cafe  that  my  faid  daughter  fhall  depart  this  life  without 
iffue  of-  her  body  living  at  her  deceafe,  then  I  do  hereby  give  and 
devife  unto  the  faid  truftees,  and  their  heirs,  all  my  manors, 
mefiiiages,  lands,  tenements,  woods,  wood-grounds,  rents,  an- 
nuities and  hereditaments  whatfoever,  my  ceiifin  Sir  Henry 
Nelihorpe,  Baronet,  fon  of  my  niece  Dame  Elizabeth  Nelthorpt 
deceafed,  by  Sir  Montague  Nelthorpe^  Baronet,  alfo  deceafed, 
pmll  attain  the  age  of  one  and  twenty  years ;  and  alfo  all  my  per- 
fonal eftate,  to  be  laid  out  in  the  purchafe  of  lands  as  afore- 
faid,  upon  truft,  that  they  or  the  furvivor  of  them,  or  the  heirs 
of  fuch  furvivor,  fliall  from  time  to  time  receive  the  rents  and 
profits  thereof  annually,  as  well  of  the  eftates  fo  to  be  purchafed, 
as  of  al]  other  the  premifies  fo  as  aforefaid  devifed  to  them,  and 
lay  out  the  fame  in  the  purchafe  of  lands  of  inheritance  in  the 
faid  comity  oi  Gloucefier^  or  fome  other  adjacent  county,  and 
alfo  the  rents  and  profits  of  fuch  lands  fo  to  be  purchafed  by  the 
rents  and  profits  of  the  premifies,  until  my  faid  coifin  Sir  Henry 
Nelthorpe  flmll  attain  fuch  age  of  one  and  twenty  years  ;  then  I  will 
that  they  or  the  furvivor  of  them,  or  the  heirs  of  fuch  furvivor, 
fliall  convey  the  lands  fo  purchafed  to  the  fame  ufes  and  upon  the 
fame  trufts,  as  I  by  this  my  will  do  devife  all  my  faid  manors, 
meffuages,  lands,  tenements,  rents,  annuities,  hereditaments  p  --^5  *] 
and  premifies,  after  my  faid  coufin  Sir  Henry  Nelthorpe  fliall  ^  ^ 
have  attained  his  age  of  one  and  twenty  years  as  aforefaid. 

Item,  I  give  and  devife  all  my  manors^  mejftiages^  8c  c.  unto  my 
faid  coufin  Sir  Henry  Nelthorpe,  after  he  fijall  have  attained  his 
age  of  one  and  twenty  years  {he  taking  upon  him  the  name  of  Dod- 
well)  for  and  during  the  term  of  his  natural  life,  without  impeach- 
ment of  wafte  and  from  and  after  the  determination  of  that 
eftate,  to  them  the  faid  truftees  and  their  heirs,  during  the  hfe 
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£ETHtEvt-  of  my  faid  coufm  Sir  Henry  Neithorpe^  in  truft,  to  preferve 
Tracy^  contingent  remainders  herein  after  Hmiced  from  being  deftroye 
and  from  and  after  his  deceafe  to  the  firfi  and  every  other  fon 
tail  male  \  and  for  default  of  fiuch  ijfue,  to  the  daughter  and  daug, 
tersofthe  faid  Sir  Henry  Neithorpe,  and  the  heirs  of  their  body  a 
bodies :  and  in  default  of  fuch  iffue,  or  in  cafie  my  faid  coufn  S 
Henry  Neithorpe  f)all  happen  to  die  before  he  attains  hii  faid  a^e 
of  twenty -one  years  and  ivithout  ijfucy  then  I  give  and  devife  the  fan^ 
manors  and  premiffes  j^o  Smart  Lethieullier  {hethefiaid  SmTLrth^ 
thieuWier  taking  upon  him  the  name  of  D&dweW)  for  and  during  ti 
term  of  his  natural  life^  ivithout  impeachment  of  wafie  :  and  fro; 
and  after  ihe  determination  of  that  eftate,  to  the  faid  trufte 
and  their  heirs,  during  the  life  of  the  faid  Smart  Lethieullier 
trufl,  to  preferve  the  contingent  remainders  herein  after  limiti 
from  being  deftroycd,  i^fc,  and  from  and  after  his  deceafie,  to  t 
firfl  and  other  fins  of  the  faid  Smart  Lethieullier  in  tail  male  ;  a 
for  default  of  futhifiue,  to  Charles  Lethieullier  [he  taking  upon  ht\ 
ihe  flame  c/'Dodwell)  for  and  during  the  term  of  his  natural  lij 
without  impeachment  of  ivafe\  and  from  and  after  the  determin 
tion  of  that  eilate  to  the  faid  truftees,  during  the  life  of  the  fa 
Charles  Lethieullier^  in  trufl:,  to  preferve  contingent  remainde 
herein  after  limited  from  being  deftroycd  ;  and from  and  after 
deceafe^  to  the  firfi  and  other  fions  of  the  faid  Charles  Lethieullier 

tail  male  \  and  for  default  offiv.ch  ififue^  then  

There  having  been  feveral  orders  in  the  caufe  of  Lethieullier  Qnt 
^racy  in  relation  to  a  fettlement  to  be  made  of  the  eftates  pur| 
chafed  purfuant  to  the  will  of  Sir  William  Dodwell,  and,  the  de- 
cree made  the  9th  of  July  1728  for  carrying  the  trufts  therecJ 
into  execution,  and  that  the  fettlement  fliould  be  made  v/ith  th| 
approbation  of  the  mafter,  he,  by  his  report  of  the  nid  of  Ju 
1752,  certified,  that  he  had  fettled  the  conveyance  accordingly 
The  plaintiffs  took  the  following  exception  to  the  mafter's  r6 
port : 

"  For  that  he  hath,  between  the  limitation  to  the  daughter 
of  the  faid  Mai'y  Tracy  and  the  heirs  of  their  refpeftive  bodie| 
and  the  eftates  limited  to  the  faid  Smart  Lethieullier  and  to  tl| 
faid  Charles  Lethieullier^  and  their  iftiie  male  fucceffively,  in^ 
ferted  thefe  words  :  And'  in  cafie  the  fiaid  Mary  Tracy  fjall  de- 
part  this  life  without  iffue  of  her  body  living  at  her  deceafe  ;  where* 
£7773  according  to  the  intent  and  meaning  of  the  faid  will  hi 

Sir  William  Dodwelly  it  ought  to  be,  and  in  default  of  fiuch 
ifi^ue:' 

Mr.  Tracy  Athyns,  of  counfel  for  the  defendants  agalnft  the 
exception  taken  by  the  plaintiffs  in  the  fupplemental  bill  to  th^ 
Mafter's  report. 

The  queftion  upon  which  this  exception  will  depend  Is  whethet 
the  remainder  to  the  LeithieulUers  is  a  contingent  or  a  vefted 
mainder  under  the  will  of  Sir  William  DodwclL 

Firfly  Whether  the  words  make  a  contingent  remainder 

The  teftator  could  not  poffibly  make  ufe  of  properer  words  for 
the  purpofe  of  creating  a  contingent  remainder  ;  and  in  order  to 
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fliew  this,  permit  me  to  mention  tv/o  rules  laid  down  by  Lord  LrTHiEut- 
to  determine  what  are  contingent  eftates.  Taa^ct', 
27;*?  jirjl  is  Lovies  cafe  10  Rep.  85.  a,  "That  where  itis  dubious 
and  uncertain,  whether  the  ufc  or  eftate  limited  infuturo  (hall 
"  ever  %'efl  in  intereft  or  rot,  then  the  ufe  or  eftate  is  in  contm^ 
ge?icy  ;  becaufe  upon  a  future  contingent  it  may  either  veil  or 
never  veft,  as  the  contingent  fhall  happen." 
To  apply  this  to  the  prefent  cafe  : 

If  Mrs.  Tracy  dies  without  Ieavi?ig  i/fuCy  the  eftate  limited  to  tlie 
t^ethieullicrs  in  futuro  vefts;  but  if  ftie  dies  and  leaves  ijfue  /iving  at 
her  death,  the  eftate  to  the  LethieuUiers  does  not  veft. 

Then  it  is  dubious  whether  the  eftate  limited  to  tht LethieuUiers 
will  ever  veft  in  intereft  or  not,  and  falls  exadlly  within  the  rule 
in  Lovieh  cafe. 

The  fecond  ride  isy  "  If  a  particular  eftate  Upon  which  the 
"  remainder  depends  may  determine  before  the  remainder  may 
commence,  then  the  remainder  is  contingent."    Lord  Coke  3 
Rep.  p.  20.  BoraJ}of2*s  cafe. 

So  here  the  eftate  for  Jife  to  Mrs.  Tracy y  which  is  the  parti- 
cular eftate  whereon  the  remainder  to  the  Lethieullien  depends, 
may  determine  before  their  remainder  may  commence. 

For  Mrs.  Tracy  may  die,  which  determines  the  particular  eJlatCy 
and  yet  if  fhe  leaves  iflue  living  at  her  deceafe,  the  remainder 
to  the  LethieulUer  does  not  commence,  becaufe  their  remain- 
der cannot  take  place  unlefs  ftie  dies  without  iflue  j  and  there- 
fore, according  to  the  rule  in  Borajion^s  cafe,  it  is  a  cotitingent  jv- 
tnaitider^ 

Next  as  to  the  intention  of  the  teftator*  C  77^  1 

There  is  nothing  upon  the  face  of  the  will,  to  warrant  the 
conftru£"tion  the  plaintifts  would  put  upon  it. 

It  was  of  his  drawing;  the  words  jfie  ufes  are  n@t  to  befup- 
pofed  the  work  of  chance,  but  of  delign  and  intention,  becaufe 
Sir  William  Dodwell  was  of  the  profefiion  of  the  law,  and  being 
concerned  chiefly  in  conveyancing,  he  muft  know  the  force  and 
legal  operation  of  thefe  words. 

The  fituation  of  the  teftator  at  the  time  of  making  the  will  is 
material ;  he  was  very  near  feventy^  the  age  of  his  daughter  alfo, 
at  that  time,  flie  was  only  one  year  old,  his  fituation  likewife  with  ' 
refpedl:  to  the  limitations,  are  proper  ingredients  in  the  confider- 
ation  of  this  cafe. 

The  LethieuUiers  were  not  at  ail  related  to  him  in  confanguT- 
nity,  very  remote  even  in  affinity,  great  if  not  doubly  great  ne- 
phews to  Sir  William  Boduuell'^  firjl:  ivife. 

The  teftator  being  fo  old,  and  his  daughter  fo  young,  he  muft 
of  courfe  forefee  a  long  minority;  is  it  probable  therefore  he  ftioald 
extend  the  chance  of  the  LethieuUiers  fucceeding  to  his  eftates  be- 
yond the  death  of  his  daughter  without  iftlie  of  her  body  living  at 
her  deceafe  ?  •  " 

Were  not  the  odds  very  great,  confideving  how  extremely 
young  flie  was,  that  ftie  did  not  live  to  be  of  age  ;  and  can  it  be 
fuppofed  that  for  the  fake  of  fuch  diftunt  relations  or  iiardiy 

any 
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any  relations  nt  all,  he  would  keep  fo  large  a  propertjr  locked 


TaAxrl  g^^^^  ^  length  of  time  ? 

Mrs.  Tracy  being  an  infant  of  three  years  only  when  Ke  die 
(he  might  not  probably  have  iiTue  in  1 8  or  20  years  after  his  deatl 
that  iffue  might  live  20  years  more,  which  is  a  period  of  no  le 
than  4a  years,  and  yet  die' before  they  were  of  a  proper  age 
bar  thefe  remainders,  and  the  iffue  of  that  ilTue  in  the  fame  mai 
ner,  and  fo  on  in  injinitum 

This  would  have  been  creating  a  perpetuity,  which,  the  te 
tator  knew,  is  what  the  law  will  by  no  means  endure ;  ar  I 
therefore  it  is  natural  to  fuppofe  would  chufe  the  words  that  1 
has  here  made  ufe  of  fliould  convey  no  other  meaning  and  in 
port  than  what  is  contended  for  in  behalf  of  the  defendants  ;  ar 
that  I  am  right  in  infifting  that  the  remainder  to  the  LethieuUl 
is  a  conttngent  remauider^  and  cannot  take  place,  unlcfs  Mr 
Tracy,  the  daughter  of  the  teftator^  Ihould  depart  this  life  wit. 
oitt  ijfue  of  her  body  living  at  her  deceafe, 

C  779  -I  For  from  the  obfervations  that  have  been  made  on  the  fitu 
tion  of  the  teftator  at  the  time  he  made  his  will,  the  age  of  h 
daughter,  and  the  very  remote  relationfhip  in  which  the  L 
thieulliers  flood  to  him  ;  this  appears  to  be  the  obvious  and  pr 
per  conftruiSlion ;  and  the  Mafter,  as  he  was  very  well  wa 
ranted  to  do,  having  purfued  the  very  words  of  the  will,  whic 
correfpond  too  with  the  intention  of  the  teftator,  it  is  hun 
bly  infilled  there  is  no  foundation  for  the  exception  taken  by  tl 
plaintiffs  to  the  Mafler's  report,  and  that  it  ought  to  be  ovs 
ruled 

Lord  Chancellor  :  It  is  extremely  plain  to  me,  that  the  teftat* 
Sir  William  Dodwell  intended  to  make  a  ftritSl:  infail ;  hothi 
fhews  it  more  ftrongly  than  the  claufe  in  the  will,  which  oblig 
the  remainder-man  to  take  the  name  of  DodiuelL 

As  to  his  real  eftates  he  was  feifed  of  at  the  time  of  making  h 
will,  they  are  devifed  as  legal  eftates,  and  no  trull  create^ 
them. 

Then  with  regard  to  the  other  branch  of  his  eftate,  tl 
perfonal  eftate  is  by  the  will  directed  to  be  laid  out  in  land  to  1 
conveyed  to  truftees.    To  what  ufes  ?  Why,  to  the  fame 
he  had  fettled  his  real  eftate  he  left  at  the  time  of  his  death, 
Firjl  qiiejiion.    Whether  the  limitation  to  Sir  Henry  Nelthor 

is  contigent  in  cafe  Mrs,  Tracy  JJjould  die  without  iJfue  of  h 

body  living  at  her  deceafe ^  or  if  he  attained  21,  that  it  ftiould 

U  vcfted  remainder  ? 
And  alfoy  Whether  the  remainder  to  the  LethieuHiers  are  likew 

contingent  remainders  ? 

The  firft  limitation  under  the  will  is  to  the  teftator's.-'iaug 
ter  for  life,  then  to  her  firft  fon  and  the  heirs  male  of  his  bo 
only. 

This  is  a  mere  flip  and  overfight,  becaufe  the  remainder 
the  other  fons  is  to  them  and  the  heirs  of  their  bodies  generally. 

Then  he  provides  portions  for  the  younger  children  of } 
daughter  Mary  Dodwell^  now  MrSt  Tracy^  and  then  conies 

dev: 
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devife  to  the  truftees    then  a  power  to  them  to  receive  the  rents  Litmikvl- 
and  profits,  b'V.  till  his  daughter  fliould  attain  her  age  of  21  ^Va'cy*'' 
years. 

And  then  follows  the  claufe  which  created  the  difficulty  : 
And  in  cafe  my  daughter  Jhall  depart  this  life  without  ijfue  of  her 

hdj  living  at  her  death  ; 
Then  he  gives  all   his  manors,  i^c,  to  the  faid  truftees,    r  ^go  1 

until  his  coufm  Sir  Henry  I^elthorpe  fliould  attain  his  age  of  21  ' 

years. 

This  is  a  remainder,  and  a  contingent  remainder,  and  the  The  devife  to  the 
devife  to  the  truilecs  is  not,  as  was  contended,  an  abfolute  fee,  truftectis  not  aa 
but  a  determinable  fee,  in  cafe  Sir  Henry  Nelthorpe  fliould  die  be-  jtlelmb^f  "* 
fore  2  T  without  iffuc.  fee,  in  cafe  Sir 

Then  follow  the  words  which  (hew  a  continuation,  of  the  H.N,^\tAht^ 
power  in  the  truftees  of  receiving  the  rents  and  profits  as  well  of  ^uTiffac.^^^* 
the  eftates  to  be  purchafed  as  of  all  other  the  premifles,  and  lay-  " 
ing  out  the  fame  in  the  purchafe  of  other  lands  of  inheritance, 
l^c»  the  very  fame  he  had  before  given  during  the  minority  of 
Mrs,  Tracy  daughter. 
Then  comes  a  fubilantive  independent  claufe. 
Itein^  I  give  and  devife  all  my  manors ,  meffunges,  Sec.  to  my  faid 
coufm  Sir  Henry  Nelthorpe,  after  he  fiiall  attain  hi^  age  of  21 
years  (he  taking  the  name  of  Dodwell)  for  life,  with  limitation  to 
his  fons  and  a  4imitation  to  his  daughters. 

And  in  default  of  fuch  iffue^  or  in  cafe  my  faid  coufjn  Sir  Henry 
Nelthorpe  fhall  happen  to  die  before  he  attain  his  age  of  2 1  years 
and  without  ifiue,  then  to  Smart  Lethieallier^  he  taking  upon  him. 
the  name  of  Dodwelly  for  his  life,  ivithout  impeachment  of  nuajh^ 
iremainder  to  his  firft  and  other  fons  in  tail  male,  remainder  to 
Charles  Lethieullier  (he  taking  upon  him  the  name  of  Dodivell) 
for  his  life,  without  impeachment  of  wafte,  remainder  to  his  iirft 
and  other  fons  in  tail  male  *,  and  for  default  of  fuch  iffue,  then 
[a  blank  left  in  the  luill.] 

All  the  limitations  of  the  real  edate  are,  as  I  faid  at  6r{?:,  limi- 
tations to  the  truftees  in  cafe  Sir  Henry  Nelthorpe  Ihould  die  be- 
fore 21,  and  is  contingent  only  during  his  minority. 
To  be  fure  it  is  very  awkwardly  penned. 

But  his  view  was,  as  his  daughter  was  extremely  young,  and 
therefore  mjght  die  before  Sir  Hetiry  Nelthorpe  attained  2  i  to 
accumulate  the  rents  and  profits  in  the  mean  time  till  thefe  con* 
tingencies  were  determined,  and  had  certainly  a  refpe6l  to  this 
1(H)( double  minority. 

So  that  after  Sir  Henry  Nelthorpe  attained  21,  his  remainder, 
and  all  the  fubfequent  limitations  as  are  fubject  to  the  contingen- 
cy, are  vefted  ones. 

jugll    Item  I  give  and  devife  all  my  manors  y  &c.  I  take  to  be  a  fub-    r  .,3  j .  1 
'  ftaiitive  devife,  and  not  at  ail  relative  to  the  former  devife  to 
the  truftees  upon  the  contingency  of  Mrs.  Tracy^s  dying  without 

ifTttc,  esf^. 

Suppofe  Sir  William  Dodwell  had  lived  till  Sir  Henry  Nelthorpe 
pfjiU^ained  twenty-one,  would  not  this  devife  to  him  have  been  a 

1 1  vefted  remainder  ? 
tfi  ,  lam  . 
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Letkiepx.-       I  am  of  opinion  it  would,  and  all  the  fubfequent  remainders 
Tracv.      would  have  been  fo  like  wife. 

This  I  take  to  be  the  meaning  of  the  tedator,  and  not  to 
defeat  all  the,  hmltations  to  the  families  he  had  adopted,  and 
laid  under  an  obligation  of  taking  his  name  upon  this  fnigle 
contingency  of  his  daughter  having  iflue  at  the  time  of  his 
death. 

The  words  are,  In  default  of  fmh  iffue^  not  merely  in  default 
of  ilTue  of  Sir  Henry  Nelthorpe^  but  of  all  other  perfons  who  take 
under  this -will,  and  are  before  mentioned, 
rai  fntent'if  "o"     Where  the  general  intent  appears  to  make  a  ftri£l  fettlement, 
make  a  ftii^     though  fome  onc  limitation  may,  according  to  the  words,  feem 
fc>ttiea.ent,       contingent,  yet  the  general  intent  fliall  prevail. 

though  lorae  a     n.-       •  ui    .     i.        in  i  t» 

on^  limitat.en  "IS  conitruction  IS  very  agreeable  to  the  rule  of  law,  and  the 

rnay  leem  con-  intention  appearing  upon  the  face  of  Sir  TVilliam  Dochveli^s  w'lW  is 
gTneniV^tent^^  much  ftronger  in  fupport  of  the  prefent  determination  than  in  any 

ikall  prevail,       of  the  Cafes. 

The  cafe  of  Napper  verfus  Sanders^  Hutton  118.  is  very 
ftrong  t-o  fhev/  the  intent  (hall  controul  the  words',  there  was  a 
limitation  determinable  upon  the  death  of  hufoand  and  wife. 

Margaret  Sanders  feifed  in  fee  makes  a  feoffment  to  the  ufe  of 
herfelf  for  life  wi:hout  impeachment  of  wafle,  and  after  to  the 
feoffees  for  80  years,  if  one  Nicholas  Sanders  and  Elizabeth  his 
v.-ife  (houM  fo  long  live  ;  and  if  the  faid  Elizabeth  furvive  Nicholas- 
her  hufband,  then  to  the  ufe  of  EliTuihcth  for  life  without  im- 
peachment of  wafte,  and  after  the  deccafe  of  the  faid  Elizabeth^ 
to  the  ufe  of  Pof  humous  Sanders^  fon  of  the  faid  Nicholas  and 
Elizabeth  in  tail  ;  and  for  default  of  fuch  iffue,  to  the  ufe  of 
Elizabeth^  wife  of  John  Napper^  and  Dorothy  Sanders  and  Frances 
Sanders,  one  of  the  leffcrs,  and  to  the  heirs  of  their  bodies,  re- 
mainder to  the  right  heirs  of  Margaret  the  feoffor;  Margaret 
Sanders  dies,  and  Dorothy  dies  without  iffue,  the  feoffees  enter, 
Elizabeth  Sanders  dies  Nicholas  yet  alive,  and  Pofhumous  dies 
without  iffue ;  John  Napper  and  his  wife  and  faid  Frances  enter- 
ed, and  v/ere  poffeffed  until  the  defendant,  as  fon  and  heir  of 
Margaret,  oufted  them.. 
C  7^2  3  The  queftion  was.  Whether  the  remainder  in  tail  to  Pcfi' 
himcus  and  the  remainder  In  tail  to  Elizabeth  and  Frances  were 
contingent  or  executed ;  and  it  was  refolved  by  all  the  court, 
that' the  remainders  were  not  contingent  on  the  eftate  for  life, 
which  was  to  come  to  Elizabeth  Sanders,  wife  of  Nicholas,  but 
were  veiled  prefently  ;  and  it  was  agreed  that  the  eftate  for  life, 
if  (he  furvive  her  hufband,  was  contingent,  and  when  that  had 
happened,  being  by  way  of  limitation  of  an  ufe,  it  {hall  be 
interpofed  v/hen  the  contingency  happened ;  as  in  Chudley^s 
cafe,  Coke,  lib,  i.^o.  133.  and  judgment  was  entered  for  the 
plaintiff. 

This  vv'as  befides  a  conftruclion  of  ufes  in  a  feoffment,  there- 
fore; more  diiBcuk  to  be  come  at  than  in  a  will,  where  intention 
has  great  weight,  and  the  court  more  liberal  in  purfuing  that  in- 
tention. 

And 
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And  yet  in  that  cafe  the  contingency  of  Elizabeth  furviving  Iethieul- 
sfichlas  was  held  only  to  afFedl  her  eftute  for  life,  and  not  the  jIactV 
abfequent  limitations. 

So  in  like  manner.  In  cafe  my  daughter  Jhall  depart  this  life 
vithout  iffue  of  her  body  living  at  her  deccafe,  is  a  contingency 
/hich  afFe£i:s  only  the  limitations  to  the  truftees  under  Sir 
Villiam  DodioeW^  will,  till  Sir  Henry  Nelthorpe  a!:t;;iii  Iiis  age 
f  twenty-one,  but  not  the  fubfequent  limitations  to  Sir  Henry 
Nelthorpe  after  he  fhould  attain  his  age  of  twenty-one,  or  to 
be  Lethieulliers  in  cafe  he  died  before  twenty-one  and  without 
fue. 

Brown  and  Cutler,  Mr.  Juftice  Raymond'' s  Reports,  427.  upoa 
fpecial  verdict  in  B.'R,  John  Cheek  had  iffue  four  fons  Hum^ 
hry^  Robert,  Anthony,  and  John,  and  made  his  will  in  writing 
bus : 

FirJl,  T  will  that  my  wife  fliall  h^lve  and  enjoy  all  my  houfes, 
7V.  in  Thames  Dittm  during  her  natural  life,  if  fhe  do  not  marry  j 
ut  if  fhe  do  marry,  then  I  will  that  my  fon  Humphry  fnall  pre- 
mtly  after  his  motj^ier's  marriage  enter  and  enjoy  the  f^id  pre- 
lifles  to  him  and  the  heirs  male  of  his  body  ;  and  for  default 
f  fuch  iflue,  to  niy  fon  Robert  and  the  heirs  male  of  liis  body, 
ith  remainders  to  his  otlier  fons,  and  fo  over  to  ftrangers. 
The  queftioa  was.  Whether  the  remainder  to  Hnnphry  was  a 
Dntingent  or  vefted  remainder. 

Mr.  Juftice  Jones  delivered  the  opinions  of  all  the  judges, 
Kcept  the  chief.  The  intention  of  the  devifor  being  the  pole 
ar  that  ought  to  guide  the  judges  in  the  expofitiou  of 
ills,  it  is  neceffary  to  conGder  what  eftate  the  tellator  intend- 
id  for  his  wife  by  his  will ;  I  am  of  opinion  that  he  intended  her 
n  eftate  only  durante  viduitate,  which  J^ord  Coke  fays,  Co,  Lit, 
2.  rt.  is,  in  judgment  of  law,  an  ellate  for  life  determinable:  [  ^83  ] 
nd  in  pleading,  the  grantee  fhall  fay,  that  by  virtue  thereof  he 
'as  feifed  for  hfe,  which  being  premifed,  the  queflion  will  be, 
'hether  the  wife  has  an  eftate  durante  viduitate ;  the  words  arc, 
will  that  my  wife  fhall  have  and  enjoy  all  ray  houfes,  lands, 
fc,  during  her  natural  life,  if  flie  do  not  marry  ;  for  ivhat  is  an 
date  during  widowhood,  but  an  eftate  to  continue  till^ftie  doth 
larry  ;  then  the  words,  but  if  flie  do  marry  after  my  deatli,  is 

0  more  than,  in  cafe  the  eftate  ftiall  determine,  then  I  will  that 
»y  fon  Humphry  Ihail  prefently  enter,  by  which  it  is  moft 
lain  that  here  is  no  contingent  remaindtr,  but  an  eftate  vefted 

1  Humphry  to  take  effe£l  in  pofTeinon  upon  the  marriage  or  death 
f  the  wife. 

That  the  intent  of  the  devifor  was  fuch,  appears  by  the  limi- 
ition,  for  he  intended  the  land  ftiould  go  to  his  fonr,,  and  their 
Ifues  male,  and  not  to  the  females,  which  would  not  be  if  this 
lould  be  a  contingent  remainder. 

So,  in  that  cafe,  where  the  teftator  gives  the  eftate  to  his 
ife  for  life,  and  in  cafe  ftie  many,  then  to  his  fon  Humphry 
^|n.|omediately  after  his  mothet's  marriage,  though  Ifabei  the  wife 
d  not  marry,  yet  it  was  adjudged  to  be  a  vefted  eftate  in 
lifumphry^ 

This 
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LETHJKvt*      This  was  a  much  ftronger  con{lru6lion  than  in  the  prcfent 
•   TaAcy,     ^^-^^>        ^^^^  ^  rejecting  of  words  to  come  at  the  intention, 
which  there  is  no  occafion  of  doing  here,  but  retaining  the  words, 
the  whole  may  be  confiftent. 
,     '  As  to  my  own  cafe  of  Bellafis  verfus  Uthwaite  ( i ),  HilL  1 737> 
\t  depended  upon  the  particular  penning  of  the  will. 

Sheffield  2.nA  Lord  Orrery^  December  a,^  1745  (2),  likewife  be- 
fore me,  depended*  on  the  conftru^lion  of  a  very  obfcure  will  of 
John  Duke  of  Buckwgham :  it  being  taken  for  granted,  that 
the  houfe  was  leafehold,  I  gave  my  opinion  that  it  went 
over. 

But  that  will  was  fo  very  particularly  penned,  no  argument 
can  be  drawn  from  it,  which  can  be  applicable  to  the  prefent  or 
any  other  cafe. 

I  determined  that  the  limitation .  to  Mr.  Sheffield  wzs  good  by 
coni^ruing  the  words,  If  I  have  no  lawful"  iflue,  to  mean  iffue  at 
the  time  of  the  teftator's  death. 

On  the  whole,  it  was  clearly  the  intention  of  the  teftator  in 
the  prefent  cafe,  to  confine  the  contingency  of  Mrs,  Tracf^ 
dying  without  iflue  of  her  body  living  at  her  death  to*Sir  Henry 
r  ^784  ]  Nelthorpi^  dying  before  a  I,  and  that  the  fubfequent  limitations 
^  to  Sir  Henry  Nelthorpe^  after  attaining  2  J,  and  likewife  to  the 

Lethietdliersy  are  veded  remainders,  and  therefore  the  firft  ex^ 
ceptionmuft  be  allowed  (3). 

N*  B.  After  Lord  Chancellor  had  given  his  opinion,  Mr.  Mur- 
rayy  vAio  was  of  counfel  for  the  defendants,  ftarteda  new  point, 
that  if  the  words  in  cafe  my  daughter  Jhould  die  without  iffue  living 
at  her  death^  did  not  make  the  lim.itation  to  Sir  Henry  Nelthorpe 
after  he  attained  his  age  of  21,  and  the  fubfequent  limitations  to 
the  Lethieullicrsy  a  contingent  remainder,  yet  it  will  ftill  remain 
a  queftion,  whether  thefe  words  will  not  give  Mrs.  Tracy  an  efiat^ 
in  tail  by  implication* 

Becaufe,  if  the  words  fhould  not  have  this  conftru£lIon  there 
—  is  a  cafe  may  happen  which  would  be  attended  with  great 

hardfliip  and  abfurdity,  that  the  eldefl  fon  of  Mrs,  Tracy  may 
die,  leaving  a  daughter,  an  only  child,  and  yet  as  the  limita- 
tion to  the  firft  fon  of  Mrs.  Tracy  is  only  in  tail  male,  fuch 
daughter  would  be  fet  afide  in  favour  of  ftrangers,  and  no  pro- 
vifion  being  mskle  for  her  under  the  will,  by  any  charge  upon  the 
real  eftates,  or  any  otherwife,  flie  muft  ftarve,  unlefs  Mrs. 
Tracy^  by  being  confidered  a  tenant  in  tail,  now  fhe  has  attain- 
ed her  age  of  21,  as. incident  to  fuch  eftate,  can  fuffcr  a  reco- 
very, and  by  that  means,  in  cafe  of  the  accident  of  a  daughter's 
being  the  only  child  born  of  her  fon,  have  it  in  her  power  to  pro- 
vide for  her. 

Lord  Chaneellor  ordered  that  the  caufe  fhould  ftand  over,  upon 
this  fingle  point,  till  the  firfl  day  of  exceptions  after  Chrijlmas, 

(1)  Ante  I  vol.  426.  S.  C.  (3)  Vide  Feame^s  Coniing,  Rem,  341, 

(2)  Ante  282.  S.  C.  342.  4th  Ed, 
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LethleiiUier  verfus  Tracjy  April  25,  1754» 

THIS  caufe  came  on  again  upon  the  querdon  referved,  s.  c.  ante  718? 

Whether  the  defendant  Mrs.  Tracy^  by  the  words  of  Sir  73o>  774-  poft» 

William  DodivelPs  will,  in  cafe  my  daughter  Jhall  depart  this  life  ^^fo^'*^^* 

^without  iffue  of  her  body  living  at  her  deceufe^  tales  an  ejlate  tail  by  The  words  in  the 

implication?  viWMf  my  daugh- 

ter depart  this 

life  ivithout  iffue  of  her  btdy  I'lv'tng  at  her  deceafe,  do  not  give  her  an  entail  by  implication,  but  to  tht 
iflue  living  at  her  deceafe,  an  eltare  by  purchafe  (i)t 

The  Attorney  General,  Mr.  Murray,  of  counfel  for  the  de- 
fendant. 

The  true  queftion  is,  what  is  the  conflru6lion  upon  the  de- 
vife  of  the  real  eftate,  Sir  William  Dodwell  was  felfed  of  at  the 
time  of  his  death,  for  the  eftates  to  be  purchafed  by  the  truf- 
tees,  with  the  perfonal  eftate  and  rents,  and  profits  of  the  real, 
are  to  be  fettled  in  the  fame  manner,  and  therefore  liable  to  the 
fame  conftru6lion. 

The  power  of  barring  or  not  barring  remainders,  has  never 
been  taken  into  confideration  on  queilions'of  entails  under  wills, 
for  courts  of  law,  upon  legal  devifes,  muft  conftrue  them  as 
they  are. 

It  is  moft  manifeft  the  teftator  in  this  cafe  meant  fo  far  to  make 
^  fettlement  of  this  eftate,  that  it  (hould  go  to  the  iffue  of  his 
daughter,  and  Sir  'Henry  Nelthorpe  muft  take,  upon  failure  of  the 
very  fame  iffue,  when  of  age,  as  under  age. 

Whether  the  limiting  of  an  eftate  in  tail  male  only  to  his  eldeft: 
grandfon  is  a  flip  in  the  teftator  or  not,  is  not  the  queftion  j  for 
moft  of  the  cafes  in  this  court  have  been  owing  to  inadvertency, 
but  the  whole  will  turn  upon  this,  whether  the  teftator  did  not 
intend  to  provide  for  iffue  in  irfifptum. 

He  cited  i  J\dod»  54.  Zi^x*^  verfus  Windham,  i  P.  Wms,  "j^g^ 
Langley  verfus  Baldwin,  Sid,  47.  Holmes  verfus  Plu?ikett,  i 
■Lev,  I  r.    Wyld  verfus  Lewis,  E,  T,  1738.  i  T,  Atk,  432. 

N.  B.  Thelaft  was  principally  relied  mi  hy  the  defendanf  s  cownfel. 

Richard  Wyld,  at  the  outfet  of  his  will,  fays,  as  to  all  my 
worldy  eftate  I  difpofe  of  as  follows,  and  then  devifes  to  his  wife 
Elizabeth,  now  the  wife  of  the  defendant,  all  his  lands,  ^c,  not 
fettled  in  jointure  generally ;  and  then  follow  theie  words.  If  it 
fhall  happen  that  my  faid  wife  Elizabeth  fliall  have  no  fon  or 
daughter  by  me  begotten  on  the  body  of  the  faid  Elizabeth,  and 
for  want  of  fuch  iflue,  then  the  faid  premiffes  to  return  to  my 
brother  John  Wyld,  if  he  ftiall  be  then  living,  and  his  heirs 
for  ever,  only  paying  to  his  two  brothers,  A,  and  B,  the 
fum  of  150/.  within  one  year  after  the  deceafe  of  the  faid 
Elizabeth, 

Elizabeth  had  a  daughter  born  after  the  death  of  the  teftator, 
and  who  is  fincc  dead. 


( l)  Vide  Rohinfou  v.  Rchinfo»,  ante  736,  739.  and  note. 
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Lethietjl-       The  bill  was 'brought  by  John  Wyld^  the  brother  of  the  tef- 
t^tBR  V.      tator,  and  his  heir  at  law,  to  reftrain  the  defendants  from  com* 
mitting  wafte ;   and  the  queftion  was,  what  eftate  Elizabeth 
took  by  the  will,  whether  in  tail,  or  for  life  only. 

Your  Lordftiip  faid,  in  that  cafe  it  feemed  clear  from  the 
words  of  the  will,  As  to  all  my  ^w^otldly  eftate,  i^^c.  the  tefta- 
tor  intended  a  difpofition  of  the  whole,  and  therefore  the  ob- 
jection that  the  grandchildren  by  conftruftion  of  the  plaintiff's 
counfel  are  liable  to  be  excluded,  is  a  very  ftrong  argument  for 
conflruing  this  an  eftate  tail,  and  the  inclination  to  avoid  this  ab^ 
furdity  has  been  the  principal  reafon  for  conftruing  words  of  the 
fingular  number  in  a  colledive  fenfe,  as  including  the  defcend- 
ants  of  the  firft  taker. 

Great  ftrefs,  you  v/as  pleafed  to  fay,  had  been  laid  upon  the 
word  fuch^  as  if  it  reftrained  the  v/ord  ijfue  to  mean  only  fuch  fon 
or  daughter,  and  that  the  precedent  words,  if  Elizabeth  has  ?2q 
fon  or  daughter^  will  not  raife  an  eftate  tail  by  implication. 

But  you  was  of  opinion  the  words,  '\i  Elizabeth  has  no  fon  or 
daughter  muft  be  taken  in  the  fame  fenfe  as  having  noiffue,  and 
then  the  word  fuch  will  have  no  weight,  but  will  amount  to  the 
fame  thing  as  if  he  had  faid  for  want  of  iffue,  and  the  words  hav- 
ing no  ifiiie,  or  dying  without  iflue,  have  been  always  confider- 
ed  in  the  fame  light  both  in  law  and  equity. 

And  if  preceding  words  are  proper  to  create  an  eftate  tail,  the 
legal  operation  of  them,  your  Lordfliip  faid,  cannot  be  controuled 
by  thefe  fubfequent  provifions. 
The  bill  there  was  difmifted. 
Mr.  Trac^  Jthyns  of  the  fame  fide. 

If  the  teftator  had  meant  to  give  his  daughter  a  bare  eftate 
for  life,  it  is  natural  to  fuppofe  he  would  have  added  the  words 
ivithoid  impeachment  of  wafle^  as  he  has  done  in  the  limitations  to 
Sir  Henry  Nelthorpe  and  the  two  Lethieulliers\  but  as  he  has  not 
done  this,  it  is  not  an  improbable  conje£l;ure  he  intended  by 
the  fubfequent  words,  and  in  cafe  that  my  faid  daughter  Jhall  de- 
part this  life  luithout  iffue  of  her  body  living  at  her  deceafe,  to  giv( 
her  an  entcdl^  and  that  her  eftate  for  life  fhould  merge  in  th( 
hiheritance  ;  elfe  it  muft  feem  extremely  odd  upon  the  face  o 
the  v/ill  that  the  laft  remainder-man  may  cut  down  all  the  timbe 
upon  the  eftate,  and  yet  the  only  child  of  the  teftator  fhould  no 
be  able  upon  any  emergency  to  raife  one  fiiilling. 

So  that  confidering  Mrs.  Tracy  as  a  bare  tenant  for  life,  whicl 
is  contended  for  by  the  plaintiff's  counfel,  it  makes  the  teftato 
guilty  of  the  greateft  abfurdity,  as  well  as  void  of  natural  aftcc 
tion,  to  tye  up  his  daughter's  hands  fo  ftriclly,  and  yet  leav( 
itrangcrs  at  full  liberty  to  commit  what  wafte,  and  make  wha 
ha'vock  they  pleafe  with  his  eftate. 

But  if  the  tefiator's  meaning  and  intention  was,  what  is  in 
fifted  on  by  the  defendant's  counfel,  that  his  daughter  ftiould  b 
thefe  fubfequent  words  take  an  eftate  tail,  it  accounts  in  th 
moft  natural  manner  imaginable  for  the  teftator  omitting  to  mak 
her  tenant  for  life  iclthut  impcachme?ii     ivrflej  and  at  the  fam 
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time  acquits  him  of  ufing  his  daughter  hardly,  becaufe,  by  giv-  Litmieul- 
ing  her  an  eftate-tail,  he  knew,  as  incident  to  fuch  eftatc,  flie  jIa^cy* 
would  be  difpunilhable  of'wafte. 

The  material  part  of  the  exception  is,  that  the  Mafter  in  the     [  787  3 
faid  fettiement  hath,  ^c,  (vide  this  exception)  Whereas^  according 
ito  the  intent  and  meaning  of  the  will  of  Sir  William  Dodwell^  it 
ought  to  be,  and  in  default  of  juch  ijfue, 

'  But  as  the  words  in  the  will  are  general,  without  iJfue  of  her  hody^ 
it  is  nomen  colledimwt,  and  takes  in  the  whole  generation  ex  vi 
termini ;  what  right  then  have  the  counfel  for  the  plaintiffs  to 
make  the  teftator  fpeak  their  meaning  inftead  of  his  own  ? 

When  he  intends  to  confine  it  to  the  immediate  antecedent 
limitation,  he  does  in  every  other  part  of  che  will  make  ufe  of  the 
word  fuch  j  as  for  inftance,  after  the  remainder  to  Mrs.  ^racys 
firft  fon  in  tail  male  and  to  the  fecond,  third,  and  other  fons, 
^nd  the  heirs  of  their  refpe6live  bodies,  he  fays,  for  want  of 
fuch  iffue,  then  to  her  daughter  and  daughters,  i^c,  the  fame 
after  the  limitations  to  Sir  Henry  Nelthor^e^s  fons,  and  the  Z^- 
thieulliers'  fons. 

But  in  the  laft  limitation  to  his  daughter,  the  teftator  leaves 
.out  the  word  fuch,  and  puts  it,  if /he  die  luithout  iffue\  he  left  out 
y^^i^  defignedly,  and  with  great  propriety  here,  becaufe  there  are 
no  immediate  antecedent  words  to  which  it  could  refer  ;  for  be- 
tween the  limitation  to  her  firft  and  every  other  fon  and  her 
daughters,  and  the  prefent  devife,  there  are  feveral  intervening 
diftin£t  claufes,  making  at  leaft  two  flieets  of  his  will,  quite  fo-  \ 
reign  to  the  limitations  of  the  eftate. 

Therefore,  I  beg  leave,  as  the  counfel  for  the  plaintiiF  were 
fo  extremely  fond,  the  laft  time  the  exception  was  argued,  of 
introducing  fubftantive  independent  claufes,  to  infift  this  is  clear- 
ly one. 

For  being  a  new  fentence,  the  word  andy  with  which  it  be- 
gins, ought  to  have  the  fame  conftru£lion  as  if  it  had  been  itemy 
or  alfo  in  cafe  my  daughter  fhall  depart  this  life,  ^c.  there  being  no 
fort  of  conne6lion  with  the  immediate  preceding  claufes,  as  they 
relate  to  truftees  receiving  rents,  laying  them  out  in  lands,  and  to 
an  allowance  for  his  daughter's  maintenance  and  education  at  dif« 
ferent  periods  of  her  age. 

So  that  the  teftator  plainly  intended  to  give,  by  implication,  an 
eftate  tail  to  his  daughter  and  her  ilTue  indefinitely. 

The  great  cbjedlion,  I  apprehend,  will  be  the  teftator*s  limit- 
ing in  a  former  part  of  the  will  an  exprefs  eftate  for  life  to  his 
daughter  ;  I  (hail,  by  way  of  anfwer,  take  the  liberty  of  borrow- 
ing fome  of  Lord  Hale^s  arguments  in  the  cafe  of  Kirig  znd  Adel- 
li^ling  (i),  and  apply  them  to  the  limitation  to  the  defend^int  under 
her  father's  will. 

isinl    "  We  are,  faid  he.  In  the  cafe  of  an  eftate-tail  created  by  a  _ 
idbfr'  will,  «nd  the  intention  of  the  teftator  is  the  law  to  expound    L  /  J 
iritliel*' the  teftament;  therefore  a  devife  to  a  man  and  his  heirs 

(1)1  Fent»  214,  225.  S.  C. 
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are  always  conftriied  to  make  an  eiitail.    It  miift  be  ad- 
"  mitted,  that  if  the  devife  were  to^.  and  the  iffue  of  his  body, 
**  having  no  iflue  at   that  time,  it  would  be  an  eftate-tail  j 
"  for  the  law  will  carry  over  the  word  iflue,  not  only  to  his 
immediate  iffue,  but  to  all  that  fliall  defcend  from  him. 

My  fecond  reafon,  faid  Lord  Haky  is  from  the  manner  of 
the  limitation,  which  is  to  his  ilTue,  and  of  his  body, 
phrafes  agreeable  to  an  ejlate-tail^  and  the  meaning  of  a  teftator 
"  is  to  be  fpelled  out  by  little  hints.  4  Jac,  Rohi?7fon'%  cafe.  A 
devife  to  A,  for  life  \  and  if  he  died  without  iffue,  then  to  re- 
"  main,  J,  took  an  entail. 

It  is  objefted,  faid  Lord  Haky  that  the  limitation  is  ex 
"  prefslyyj?r  life,  and  from  thence  arifes  the  great  difHcuity  but 
"  1  anfwer,  that  though  the  words  do  weigh  the  intention  that 
"  way,  yet  they  are  balanced  by  an  apparent  intention  that 
*f  weighs  as  much  on  the  ether  fide,  that  as  long  as  Barnard 
iliould  have  children,  the  land  fhould  never  go  over  to  John 
for  there  was  as  much  reafon  to  provide  for  the  ijjue  of  the  iffue  as 
the  fiifl  iffue 

^'  Again  :  It  is  poflible  that  he  did  not  intend  him  but  an  eflate 
for  life,  and  it  is  by  confequence  and  operation  of  law  only  that 
"  it  becomes  an  eftate-tail." 

I  need  not  give  your  Lordfhip  the  trouble  of  an  application,  for 
every  word  in  Lord  Chief  Juftice  Hali^  reafoning  upon  that  cafe 
fpeaks  equally  ftrong  to  the  prefent  cafe 

I  fliall  not  prefume  to  ftate  the  cafe  of  Wyld  verfus  Z£'w?>  again 
becaufe  it  has  been  laid  fo  fully  before  your  Lordfliip  already 
but  only  beg  leave  to  infift,  that  it  does  in  a  great  meafure  tak 
away  the  force  of  the  argument  dravi^n  from  the  word  fuch  bj 
the  counfel  of  the  other  fide,  becaufe  if  fupplied,  which  I  hope 
for  the  reafons  I  have  already  given  deduced  from  the  will  of  Si 
William  Dodwell,  fhall  not  be  ;  yet  the  word  fuch  herey  no  mor 
than  in  the  other  cafe^  will  not  have  any  weighty  but  amounts  to  th 
fame  thing  as  if  he  had faid  for  want  of  iffue  ,  and  the  words  havin 
no  iffuey  or  dying  without  iffue,  have  been  always  eonfidered  in  th 
fame  light  both  in  law  and  equity 

The  prefent  is  not  fo  firong  a  cafe,  becaufe  certainly  fons  an 
daughters,  in  the  plural  number,  of  Mrs.  Tracy  may  with  muc, 
[  7^9  3  more  legal  propriety  be  conftrued  in  a  colleeSlive  fenfe  as  i 
eluding  ail  the  defcendants  of  the  firft  taker,  when,  as  in  JVy^ 
verfus  Lewis,  it  was  only  fon  and  daughter  in  the  fingular  nun 
ber. 

All  the  arguments  of  intention  from  any  claufes  in  S 
William  DodwelW  will  fubfequent  to  the  laft  limitation 
Mrs.  Tracyy  which  are  ufed  to  (hew  the  teftator  meant  to  gr 
her  an  eftate  for  life  only,  may  be  thrown  out  of  the  cafe 
for,  according  to  the  authority  of  Wyld  verfus  Lewis,  if  t 
preceding  worlds  are  proper  to  create  an  efate-tail,  the  legal  operaii 
of  them  cannot  be  controuled  h'^thofe  fubfequent  provifons. 

And  though  much  ftrefs  has  been  laid  upon  the  cafi 
Blackbourne  verfus  Edgeley^  in  i  P.  JV mSi  yet  even  there  I 
'Macclesfield  (notwithftauding   the  determination  of  -Bampfi 
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verfus  Pophamf  i  P.  Wms,  54.  when  Lord  Keeper  Wright  waf?  Lethieul- 
gfeady  affifted)  exploded  the  notion  that  words  of  implication 
ihould  not  turn  an  exprefs  eftate  for  life  into  an  eftate  -tail,  and 
faid,  that  if  I  devife  an  eftate  fo  A,  for  life,  and  after  his  death 
*without  ijfue^  then  to  B.  this  will  give  an  eftate-tail  to  A. 

I  hope  therefore,  upon  the  whole,  Mrs.  Tracy  will  be  con- 
(idered  as  tenant  in  tail^  in  all  the  eftates,  or  at  lealt  in  the  lands 
her  father  died  fcifed  of,  being  a  legal  and  not  an  equitable 
devife. 

Mr.  ¥Ioely  for  the  plaintifFj  d'  llingulfhed  the  cafe  of  Langley 
verfus  Baldwin  (r)  from  theprefent,  becaufe  the  teftator  having 
omitted  there  to  limit  the  eftate  beyond  the  fixth  fon  of  J.  and 
as  there  might  be  a  feventh  who  was  not  intended  to  be  excluded, 
therefore  to  let  in  the  feventh  and  fubfequent  fons  to  take,  the 
court  held  the  words,  in  cafe  A.  fliould  die  without  iflue  male  of 
Ins  body,  did  in  a  will  make  an  entail. 

But  here  the  eldeft  fon  of  the  tenant  for  life  has  an  eftate-tail, 
and  may  bar  the  remainder  if  he  arrives  at  21,  and  by  that  means 
provide  for  his  daughters,  if  he  fliould  die  without  iftue  male, 
and  therefore  is  not  liable  to  the  fame  objection  of  hardftiip  as 
in  that  cafe  where  the  feventh  fon  would  have  been  totally 
difinherited. 

He  relied  principally  on  the  cafe  of  Ltiddington  verfus  Kimcy 
reported  in  3  Lev*  432.  Lord  Raymond  203.  Eq.  Cnf,  Abr. 
183.  there  J.  S.  devifed  to  A,  for  life  without  impeachment  of 
wafte,  and  if  he  fliall  have  iffue  male,  to  fuch  iffue  male  and 
his  heirs  for  ever  ;  and  in  cafe  J.  dies  without  iffue  male,  to  B, 
and  his  heirs  j  the  court  held  that  A.  took  an  eftate  for  life,  the 
remainder  contingent  to  his  iffue  male  in  fee  y  for  tlie  //o.ds, 
And  in  cafe  A.  dies  without  iffue  male,  are  not  to  be  taken 
¥i  fubftantially  and  abfolutely,  but  relatively  to  what  vvas  faid  be- 
fore \  and  thefe  oblique  words  cannot  be  intend'-d  w  deftroy  by 
^'^^^^l  implication  the  eftate  exprefsly  devifed  before  to  the  iffue  male 
'^M.o^A. 

^"^1  The  cafe  of  Bampfield  verfus  Popham^  2  Vern,  449.  is  no  au- 
f'^^'^l  thority  on  this  point,  becaufe  a  deed  produced  at  the  iccond  ar- 
gument in  this  caufe  put  an  end  to  the  queition. 

The  counfel  for  the  plaintiff  have  no  :^.uthority  to  reje61:  the 
iicH  words  living  at  her  deceafe,  becaufe  thrown  in  by  the  teftator 
to  fliew  his  intention,  that  if  his  daughter  left  no  iffue  living  at 
the  time  of  her  death,  then  the  remainder-men  to  wiiom  he  de- 
vifed the  eftates  fhould  preferve  his  name  and  family  by  taking 
the  name  of  DodwelL 

Mr.  Wilbraham^  of  the  fame  fide,  aflced  in  what  manner  the 
defendant's  counfel  infifted  the  Mafter  ftiould  limit  the  eftates  in 
ogj''  the  conveyance  to  be  lettled  by  him. 

Lord  Chancellor  laid,  if  he  underftood  them  right,  they  intend 
to  limit  the  eftates  purchafed  under  the  trufts  (ince  the  teftator's 
-deceafe  to  Mrs.  TV^/^-j;  for  life,  and  to  her  firft  fon  ar.d  theheirs  male 
of  his  body,  then  to  the  fecond  and  every  other  fon  in  tail  gene- 
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Lethieul-  ral,  then  to  daughters  in  tail  general,  and  then  to  Mrs.  tracf 
Tract.  \-i.€\x^  of  her  body. 

It  was  admitted  by  the  defendants'  counfel  to  be  their  intention 
the  eftates  fhould  be  fo  fettled. 

Mr.  Wilhraham  faid,  as  it  happens  that  the  female  line  is  by  tl 
flip  unprovided  for,  there  being  no  limitation  to  the  daughter 
of  the  eldeft  grandfon  of  the  teftator,  the  defendant's  counfel 
would  make  the  fubfequent  words  in  the  will,  if  my  daughter* 
Jhould  depart  this  life  withcut  iffue  of  her  body  living  at  her  deceafey 
create  an  eftate-tail  in  her,  fo  as  to  enable  her  to  provide  for 
the  contingency  of  the  eldeit  fon  dying,  and  leaving  a  daughter 
only. 

As  your  Lordfhip  was,  at  the  former  hearing,  of  opinion 
to  confine  the  contingency  of  Mrs,  Tracfs  departing  this  life 
without  iffue  of  her  '  body  living  at  her  deceafe  to  Sir  Henry 
Nelthorpe^s  dying  before  21,  and  he  is  dead  under  age  and  with 
out  iffue,  I  apprehend  there  is  no  occanon  to  infert  thefc 
words  in  the  conveyance  of  the  trull  effates,  but  that,  after 
the  limitations  to  Mrs.  Tracy  and  her  iffue,  the  next  imme- 
diate limitations  may  be  to  Mr.  Smart  and  Mr.  Charles  Lethieul- 
lier. 

With  regard  to  the  cafe  of  Wyld  verfias  Lewis,  the  words 
there.  In  cafe  my  wife  have  no  fon  or  daughter  by  me,  I  beg 
leave  to  infift,  is  the  fame  thing,  as  if  he  faid.  In  cafe  my 
wife  have  no  iffue,  there  being  no  other  iffue  but  fons  or 
daughters. 

J-  ^  Blachhourfie  and  Edgeley,  I  P.  TVms*  600,  comes  the  neareft  of 
^  '-^  ^  any  cafe  to  the  prefent  ^  for  notwithftanding»there  was  the  fame 
expreflion  there  as  well  as  hercj  dying  without  iffue,  yet  Lord 
Macclesfield  fupplied  the  word  fuch,  and  confined  it  to  the  fonj 
and  daughters  of  his  fons,  and  was  of  Opinion  thatthefe  words 
dyin^^  without  iffue^  did  not  give  an  eflate-tail  to  Ewer  Edgeley  by 
implication. 

We  hope,  upon  the  whole,  your  Lordihip  will  think  the  law 
has  gone  far  enough,  and  that  the  court  will  make  a  fl  and  and  not 
carry  the  conflrudion  of  effates  tail  by  implication  ftili  furthei 
than  any  of  the  cafes  have  yet  gone. 

pvlr.  Murray  Attorney  General's  reply :  ^ 

The  general  queftion  is.  What  limitations  are  to  be  inferted  i 
the  conveyance  of  the  truft  eflates  ? 

By  what  rule  is  it  to  be  governed  ?  Why,  by  the  conftru£l:io 
of  law  upon  the  devife  of  the  legal  eflatc  of  winch.  Six  Willian 
JJodwell  died  feifed,  and  will  equally  extend  to  the  truft  eflates 
for  there  cannot  be  two  rules  of  conflru£lion,  one  in  a  court  o 
law,  and  another  in  a  court  of  equity. 

Your  Lordfliip  cannot  here,  any  more  than  at  law,  introducB.|^ 
words  which  are  not  in  the  will.  ™' 

The  nngle  quedion  is,  Did  the  teflator  intend  a  remainder 
Sir  Henry  Nt'lthorpe  and  the  LethieuUicrs^  except  upon  a  tot 
failure  of  iffue  of  his  daughter's  body  ? 
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It  lias  been  fald  in  this  cafe  here  is  the  word  fuchy  but  that  is  Lethiewl- 
l)egging  the  queftion  ;  for  in  the  limitation  to  Sir  Henry  N^I-  TrYct^ 
i/jorpe  it  is,  in  cafe  my  coufm  Sir  Henry  Nelthorpe  (hall  happen 
to  die  before  he  attain  his  faid  age  of  twenty-one  years  and  wUh- 
out  ijfue  5  but  if  it  had  been  fuch  iflue,  it  could  noc  have  meant  a 
quahfied  ifTue,  but  general,  becaufe  it  is  limited  to  fons  and 
daughters  of  Sir  Henry  Nelthorpe^  and  therefore  fuch  muft  refer 
to  ilTue  generally. 

Suppofe  Mrs.  Tracy  had  died  during  the  minority  of  Sir 
Henry  Nelthorpe^  leaving  a  fon,  could  the  truftees  have  taken 
the  eflate  ?  I  apprehend  not  j  as  the  contingency  has  not  hap- 
pened of  Mrs.  Tracy's^  dying  without  ifTue  living  at  hdfr  de ceafe. 

Now,  though  poffibly  the  teftator  might  intend  that  the  chil- 
dren of  his  grandaughters  fliould  take  preferably  to  the  great 
grandaughter,  the  daughter  of  his  eldeft  fon,  as  being  nearer  to    j-  « 
himfelf-,  yet,  I  apprehend,  he  clearly  meant  to  provide  for  the    ^  '^^^  -* 
defcendants  of  his  own  body,  before  he  limits  the  eftate  over  to 
the  remote  remainder-man. 

Sir  JVmiam  Dodnvell  is  providing  for  the  ifTue  of  his  daughter, 
and  therefore  it  never  can  be  imagined,  as  he  has  limited  the 
eftate  to  the  heirs  general  of  his  grandaughters,  fo  as  that  the 
remainder- men  cannot  take  without  failure  of  ilTue  of  them,  that 
he  was  not  equally  intending,  the  i(Tuc  of  that  ifTue,  in  a  d;re£t 
line,  the  great-grandaughter,  fliould  alfo  take  before  the  remain- 
der-men. 

The  power  of  barring  remainders  by  a  common  recovery,  is 
never  an  argument  againft  conftruing  an  eftate-tail  by  woids  of 
implication,  being  only  a  confequcnce,  and  therefore  will  havC  , 
no  weight  in  determining  this  quefiion. 

In  the  cafe  of  IVyld  verfus  .Lewis  there  was  no  doubt  but  the 
fon  or  daughter  of  the  teflator's  wife  would  have  taken  ror  lire  ; 
but  unlefs  the  court  conftrued  it  an  eftate-tail  by  implication  to 
the  firft  taker,  the  grandchildren  could  not  have  taken,  bat  it 
would  have  gone  to  a  remainder-man,  a  collateral  relacioii,  the 
brother  of  the  teftator,  exclufive  of  the  immediate  defcendants 
in  a  right  line. 

\viBlaMourne  verfus  Edgeley  the  court  faid,  "  it  did  not  appear 
the  tefirator  intended  Ewer  Edgeley  s  fons  daughters  ihould 
take,  for  he  might  think  that  on  Ewer  Edgeley  s  dying  with- 
*',out  ifTue  male  his  name  and  family  would  be  determiiied,  for- 
whieh  renfon  he  might  limit  it  over  to  the  daughters  of  Ewer 
Edgeley  himfelf.'* 

But  if  the  court  had  been  of  opinion,  from  the  words  of  the 
will,  it  was  the  intention  of  the  teflator  th'^re  t\\d,t  Ewey  Edgelevs 
fons  and  daughters  fiiould  take,  then  Lord  Macclesfield  would 
have  conftrued  the  words,  If  Ewer  Edgeley  died  v/ithout  ilTue 
to  give  an  eflate-tail  by  implication  to  him,  in  order  to  provide 
for  the  daughters  of  his  eldeft  fon  ;  fo  nothing  can  be  drawn  from 
thence  which  will  afTecSl  the  prefent  cafe,  if  your  Lordiliip 
fhould  be  of  opinion  the  teftator  here  meant  to  give  tnepretcrence 
to  the  ifilie  of  the  eldeil  fon  of  his  daughter  before  the  remainder- 
men. 

Z  z  4  His 
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Lethieui.- 

LIEU  V. 

Tracy. 


CASES  Argued  and  Determined 

His  own  ifllie  muft  nataraily  be  fuppofed  to  be  the  firft  ob- 
jects of  his  care,  and  was  the  priifiary  proviiion  intend edby  him  ; 
and  what  fliews  it  foongiy,  is,  that  he  did  not  oblige  the  per- 
fon  v/ho  inould  marry  his  daughter,  or  any  of  the  female  de- 
fcendanis  cf  his  daughter,  to  take  his  name  ;  becaufe  he  tho/aght 
fuch  an  injunction  might  prevent  his  daughter  from  marrying  to 
advantage,  as  ether  famihes  might  retain  the  fame  regard  to  a 
family  name  as  himfelf,  and  therefore  only  lays  this  injunction  on 
his  great-nephew  Sir  He?iry  Nelthorpe^  a  collateral  relation,  and 
on  the  Lethh'idliers  ftrangers  to  the  teftator. 

If  the  t^^^  -:  ( 1  CO  .  ;'  l  -ive  ic  great  a  regard  to  the  welfare  of 
his  grandchliaien,  it  is  not  very  probable  that  it  would  equally 
exrend  to  ail  tne  imediate  ilTue  iiihe  of  his  body,  in  infinitum y  in 
exchihon  of  remainder- men,  one  of  which  was  only  a  collateral 
relation,  and  the  others  diitant  ones  of  his  firft  wife  ? 

A  near  contingency,  or  a  remote  one,  will  not  weigh  with  the 
court  in  determiiiing  this  queiiion  j  but  however  the  facl  is,  that 
there  is  only  one  fon  born  of  Mrs.  Tracy ^  who  is  feven  years  old, 
and  fhe  has  never  had  any  clnidren  fmce  fo  that  the  accident  may 
as  well  happen  as  not,  it  being  an  equvil  chance  Vv'hether,  if  he 
leaves  ifiue,  it  is  a  fon  or  daughter  ,  and  if  the  latter,  (liould 
the  conO-ru£i:ion  prevail  which  the  plaintiff's  couniel  contend 
for,  fuch  daughter  v/ould  be  totally  unprovided  for,  and 
the  eilate  go  to  (Irangers,  in  prejudice  to  the  teftator's  im- 
mediate lineal  defcendant,  his  great  grandaughter,  the  daughter 
of  his  eldefi  grandfon. 

I  reft  the  whole  therefore  upon  this ;  whether  the  teflator  in- 
tended that  all  the  ilTae  fhould  take  before  the  remainder-men, 
or  thi 

eldeft  grandfon. 


remainder-men  fliould  take  before  the  iffue  female  of  his 


Lord  Chancellor  diredled  the  caufe  to  ftand  over  till  th 
inRant. 
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LcthkuUieur  Tracy ^  Apr' I        I754>   The  Caufe  fiood  for 

Judgment* 

Lord  Chancellor, 
S.  C,  ante  ;^i2?,  H  1  S  comes  before  the  court  upon  an  exception  taken  to 

the  Mailer's  report,  whereby  he  approves  of  a  conveyance 
to  be  made  of  the  eftates  purchafed  purfaant  to  the  will  of  Sir 
Willi mn  Dodiucll  and  the  decree  in  the  caufe. 

And  like  Wife  on  a  riipplementiVi  bil  ,  m  order  to  bring  the 
infant  Dodwell  Tracy,  the  fon  of  ibe  defendant  Mrs*  Tracy,  and 
grar  Afon  of  the  teflator,  beiore  the  court. 

The  exception  is  taken  by  Smart  LcthleuUier  and  Richar 
Rogers. 

*'  For  that  the  Mafler  in  the  fettlement  hath,  between  the  H 
mication  to  the  daughters  of  Mrs.  Tracy  and  the  heirs  of  thei 
refpe6tive  bodies,  and  the  eflate  limited  to  Smart  LethieuUier] 
and  to  Charles  LeihleuUier  and  tlieir  iiTue  m^J/j  fucceiBveiy,' 
inferted  th*  fe  words,  and  in  cafe  the  f:<id  Mary  Tracy  fnall 
depart  this  iife  without  iiTua  of  her  body  hving  at  her  dcceafe, 

"  'Lvhercas 
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whereas  according  to  the  intent  and  meaning  of  the  will  of  Sir  Lithiiue- 
f«  William  Dodweli  it  ought  to  be^  and  in  dfault  of  fuch  iffue,'^  Tracy* 

Thio  Dill  brings  the  whole  matter  before  the  court,  and  there- 
fore I  may  properly  determine  the  points  now  before  me. 

There  are  two  qiieftions  ; 

Firft,  Whether  the  words  in  that  cafe,  my  faid  daughter  depart 
this  life,  &c.  are  furhcient,  and  co-operate  fo  in  conllrudion  of 
law,  as  to  turn  all  the  fubfequent  remainders  into  contingent 
ones. 

Secondly,  If  they  have  not  that  operation,  whether  the  tefta- 
tor  intended  that  all  the  iflue  of  Mrs.  Tracy  fliouid  take  and  en- 
joy before  tlieLethieulliers,  and  whether  thefe  words  will  not  give 
Mrs.  Tracy  an  eftate-tail  by  implication,  and  confequently  a 
power  to  bar  the  remainders  by  a  recovery. 

.  As  to  the  firft  queftion,  I  have  already  given  my  opinion,  that 
the  words  will  not  make  the  limitation  to  the  LcihieuUiers  a  con- 
gent  remainder. 

I  have  no  doubt  from  the  words  of  the  will,  but  that  the  trufb 
eftate^  to  be  purchafed  with  the  perfonal  eftate,  and  the  rents  and 
profits  of  his  real,  and  to  be  fettled  to  the  fame  ufes  with  the  le- 
gal eftate  of  Sir  William  Dodweli,  are  liable  to  the  fame  con- 
ftrutlion,  though  there  be  fome  cafes  which  may  be  contrary,  and 
feem  to  diftinguifh  between  legal  and  equitable  eftates. 

Taking  that  to  be  fo,  there  can  be  no  queftion  but  Sir  William 
Di^Jw^//,  intended  to  make  as  ftri^l  a  fettlement  as  he  polTibly 
could,  and  I  think  the  prefumption  of  that  intention  is  ftrengthen- 
ed  by  the  blank  in  the  v/ill. 

For  after  the  lixniiations  to  fo  many  perfons  under  the  will, 
?he  could  not  bring  himfelf  even  then  to  limit  it  to  his  own  heirs, 
but  had  it  in  his  thoug;hts  to  limit  it  over  ftiil  further. 

.This  is  a  circurn  (lance  at  leaft  in  favour  of  his  intention  to  make 
a  ftri£l:  fettlement. 

The  confequence  is,  tha^  he  has  either  ufed  words  to  fupport 
the  intention,  or      has  failed  in  point  law. 

If  the  word3  have  the  operation  of  turning  the  eftate  for  life 
into  an  eftate-tail  by  implication,  it  would  give  Mrs.  Tracy  a 
power  to  bar  the  remainders  5  in  cak- 1  had  been  of  opinion  to  ex- 
tend the  contingency  to  tlie  LethieuUiers ^  and  the  accident  had  hap-  [  yp^  ] 
pened  of  Mrs.  Tracy  ?>  furvivmg  her  fon,^  and  he  had  left  only  a 
daughter,  fhe  could  not  even  then  be  faid  to  take  by  the  will,  but 
it  woi^  ld  deicend  in  fee  to  the  moiher,  the  daughter  of  the  teftator, 
and  ftie  might  by  that  means  provide  for  fuch  daughter  of  her 
fon. 

But  I  will  not  go  over  this  part  of  the  cafe  again  ;  Luxford 
verfus  Lee,  3  Lev,  125.  as  I  have  before  obferved,  13  very  ftrong 
for  this  purpofe. 

V  Thefe  words,  if  fie  depart  this  life,  &c.  feem  to  me  from  the 
whole  tenor  of  the  v/ill  to  be  relative  to  the  truft  ci  c  reed  by  the 
wiil. 

The  teftator's  view  v/as,  as  his  daughter  and  Sir  Henry  Nel- 
■tlm-pc  were  both  infants,  to  increafe  and  accumulate  the  bulk 

of 
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hzrriitvt'    of  Ills  real  eftate,  for  after  adding  to  his  daup;hter's  maintenance 
Tract 


LiER  r.  direds  the  perfonal  eftate  to  be  laid  out  again  in  further  pur 


chafes 

He  in  the  next  place  eonfiders  Sir  He^iry  Nelthorps  in  the  fam 
light,  and  gives  the  fame  dire£iion  during  his  minority  for  accu 
mulation  of  real  eftatesj  it  is  plainly  therefore  a  truft  of  thefe  pro 
fits  during  the  minority  of  Sir  Henry  Nelthorpe,  and  an  accumu 
lation  of  them  juft  in  the  lame  manner 

But  when  he  comes  to  the  limitations  to  the  LethktdUers^  th 
teOiator  makes  no  accumulation  of  profits,  but  devifes  to  them 
the  manner  mentioned  in  the  will,  with  a  limitation  to  the  trui 
tees  to  preferve  contingent  remainders 

What  could  be  his  meaning  in  this  ?  Why,  the  teftator  ima 
gined  his  daughter  might  die  a  minor  during  the  infancy  of  S 
Henry  Nelthorpc,  and  that  he  likewife  being  very  young  at  th; 
time  might  alfo  die  before  he  came  of  age,  and  therefore  wa 
providing  againft  both  the  accidents,  which  more  and  more  in 
duces  me  to  be  of  opinion  thefc  words  do  not  make  a  contingen 
cy  to  the  LethieiiUiers^  but  with  refpe£l  to  them  muft  be  confidei 
ed  as  ^  vejied  remamdcr» 

I  lliail  now  give  an  opinion  as  if  I  was  doing  it  upon  a  fpeci 
verdidx. 

Upon  the  words.  If  my  daughter  depart  ih'is  life  ivithout  ifue 
her  body  livwg  at  her  deccafey  my  opinion  is,  that  they  are  to  b 
confidered  as  if  he  had  added  during  the  minority  of  Sir  Henry  Ne, 
thorpe  ;  and  this  determines  the  firft  queftion. 

But  fuppofing  they  do  not  affe£l  the  fubfequent  remainder 
then  fecondly,  whether  the  teftator  did  not  intend  that  all  tt 
ifTue  of  Mrs.  Tracy  fiiould  take  and  enjoy  before  the  Lethieullier. 
[  796  ]  ^fid  whether  thefe  words  will  not  give  Mrs.  Tracy  an  eftate-ta 
by  implication ;  and  for  this  reafon  particularly,  as  there  is 
other  way  of  letting  in  the  daughter  of  the  eldefl  Jon  but  by  givin 
the  firft  taker  fuch  eftate  by  implication 

It  is  certainly  true,  that  there  are  feveral  cafes  in  law  whc 
the  words,  if  he  die  without  ijjue^  have  been  held  to  create  j 
eftate-tail  by  implication. 
A  great  m'lsfor-      I  cannot  help  faying  that  it  is  a  great  misfortune  to  WefJmi 
i\xn&  to  Wejimln-  ngy._}j^Jl  there  is  no  report  of  Lord  Chief  Juftice  Hale  himk 
?e  1-f  of     of  the  cafe  of  King  verfus  Mellmg,  nor  any  copy  of  his  arg 
Lord  Ch.  J.     ment,  for  it  is  very  imperfe£l  in  F<?«/r/j-,  efpecially  as  to  the  caf 

S^'cafe' om^°^  ^^^^  ^°  ^^^^'^  '"^^^"^  ^^'^^^ 

verfus  "Mel/ingf  But  howcvcr,  thcrc  are  feveral  cafes,  where  a  limitation  f 
nor  any  copy  of  Hfg  at  the  outfet  of  a  will  hath  been  by  fubfequent  words  turn* 
his  argument,    •  eftatc-tail  in  this  court  in  order  to  provide  for  the  iiTu 

tor,  as  reported     ,         ,         .  r  i  •         1  r       •      1        . /- 

in  FentrUyhh    but  tlicrc  IS  no  calc  comes  up  to  this  ;  the  realon  is  that  if  t 
very  imperfea.   conne6ling  words  were  turned  into  words  of  limitation,  th 
would  give  an  eftate-tail  j    as  a  devife  to  J,  and  if  he 
without  ifiue,  then  to  B.  or  to  J.  for  life,  and  if,  ^c,  then 
by  conjoining  them  they  give  an  inheritance. 
But  in  the  prefent  cafe,  turn  thefe  words  of  contingency 
words  of  limitation,  If  my  daughter  depart  flm  life  without  iffi 
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He,  during  the  minority  of  Sir  Henry  Nelthorpe ;  they  will  not  give  LerntEvi,. 
Sin  entail,  but  will  give  to  the  ijfue  living  at  her  deceafe^  l^c.  an  XRWrl 
eftate  by  purchafc,  for  then  they  will  run  thus  : 

To  Mrs.  Tracy  for  life,  to  her  firft  fon  and  the  heirs  male  of 
cii-  his  body,  to  the  fecond  and  every  other  of  her  fons  and  the  heirs 
of  their  refpe£l:ivc  bodies,  to  her  daughters  and  the  heirs 
of  their  refpe^live  bodies,  remainder  to  fuch  ifTue  as  fhe  fhall 
leave  at  the  time  of  her  death  in  the  minority  of  Sir  Henry  Nel- 
tliej  thorpe, 

1  ill  So  that  thefe  words  will  make  this  particular  fpecies  of  iffue 
■  take  by  purchafe  ;  and  place  thefe  words  in  what  manner  you 

fleafe,  they  can  make  no  limitation  in  tail, 
i     But  then  it  is  faid,  it  is  extremely  hard  the  daughter  of  the  fon 
Sifl  (hould  be  totally  unprovided  for. 

It  is  apprehended  by  the  counfel  on  both  fides,  that  the  mif- 
wasi  take  in  the  will  v/as  letting  in  daughters  of  his  fecond  and  other 
fons,  and  that  the  intention  of  the  teftator  was  to  prefer  his 
grandaughters  to  the  great  grandaughters,  the  daughters  of  the 
leldeft  and  other  fons  of  Mrs.  Tracy  ;  but  it  would  be  too  much 
to  conftrue  thefe  words  to  make  an  entail  by  implication,  mere-  [  797  1 
cbl  !y  becaufe  a  cafe  may  happen  in  which  a  great  grandaughter  of 

the  teftator  may  be  unprovided  for,  efpecially  as  it  is  admitted  the  / 
ik  teftator  meant  to  prefer  his  grandaughters,  being  nearer  to  him 
3!){;in  point  of  relation  than  his  great  grandaughter,  the  daughter 


of  his  eldeft  grandfon. 


This  brings  it  very  near  the  cafe  01  Blachbourne  verfus  Edgeley^ 
\m\iox  there  the  court  fupplied  the  word  fuch, 

Befides,  in  this  cafe  the  fon  of  Mrs.  Tracy  when  twenty-one 
\  may  bar  all  the  limitations  ;  and  though  it  is  infifted  on,  and  ve* 
ry  truly,  the  power  of  fuiFering  a  common  recovery  is  a  confe- 
quential  one  ;  and  courts  of  jufrice,  as  v/as  done  in  the  cafe  of 
imShaw  and  Weighs  Eq,  Caf  Ahr,  125.  will  conftrue  according  to  2  Stra.  79?. 
the  line  of  fucceflion  without  being  influenced  by  the  effect  it  may  pj^^'^f^' 
produce  ;  yet  there  have  been  cafes  where  it  is  a  meafuring  caft,  in  g  Mod.  253. 
which  the  confideration  of  barring  has  had  weight  •,  as  in  the  cafe  3^2.  Barnard, 
of  BampfeldyQvins  Fopham^  where  notwithftanding  it  was  obje6l-    '  ' 
Wsled  that  unlefs  the  words,  iftue  male  of  Popham  create  an  eftate-/ 
iA)  tail  in  him,  a  pofthumous  fon  would  not  take  ;  yet  it  was  an- 
irgiiji  fwered  by  the  court,  that  though  it  might  have  been  intended 
cafci  fuch  pofthumous  fon  ftiould  take,  this  was  but  a  remote  mif- 

I  chief  or  contingency,  whereas  it  was  very  obvious  that  the  tef- 
nfiiitator  meant  it  Ihould  not  be  in  the  power  of  Popham  to  bar  the 
irnci)  remainders,  which  it  was  plain  he  could  do  if  he  had  an  eftate- 
jfue  tail ;  fo  that  this  being  a  mifchief  near  and  e?.fy  to  be  forefecn,  it 
f  tl|  was  certainly  in  the  intent  of  the  teftator  to  obviate  and  prevent 
tl)t|  the  fame. 

II  ,  This  is  a  cafe  that  proves  by  the  authority  of  very  great  Where  the!  ntcn- 
men  (for  it    received  a  folemn   determination  before  Lord  [J^* 
Keeper  Wright^  Lord  Chief  Juftice  Holt^  Lord  Chief  Juftice  eii^te"tainsnot 

I  doubtful,  judges  v/lU  lay  hold  of  any  circumftanee  rather  than  put  U  ia  tks  power  of  a  pcrfon,  on  a  rc- 
|«|m«tc  contingency,  to  bir  all  fubfcquent  rcmaiaicrs. 
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Letrtewl- 

lilER  V. 

"Tracy* 


Trevor^  Sir  John  Trevor,  Mailer  of  the  Rolls,  and  Mr.  Juftkff  li 
Fawell,  who  all  gave  their  opinions,  that  Popham  had  only  an 
eftate  for  life)  that  where  the  intention  of  creating  an  eftate- 
tail  is  not  plain,  but  very  doubtful  and  uncertain,  judges  will 
lay  hold  of  any  circumftance  rather  than  put  it  in  the  power  of 
a  perfon  upon  a  remote  contingency  to  bar  all  fubfequent  re 
mainders. 

This  is  my  opinion,  and  therefore  let  th3  firft  exception  be 
allowed,  for  SmaH  Lethleullier  and  Charles  Lethieullier's  eftate 
muft,  according  to  the  teftator's  intent  and  meaning,  be  Hmited 
to  them,  and  to  their  firft  and  other  fons  in  tail-male  refpeflivelyy 
as  remainders  vsfledy  and  to  take  place  upon  failure  of  iifue  of 
Mrs.  Tracy  generally. 


Caie  2Q5:r  Ex  parte  lieUier^  Ami  1754' 

r  798  3 

T^e  execution  '"X^  HERE  was  a  qucftion  in  a  caufe  before  Sir  George  Lee 
?a  Invocation  ef   ^        j'^^^g^  prerogative  court,  v/hether  the  execution 

thefiiTc,  and  the  of  a  fccond  will  is  a  revocation  of  the  nrf!:,  though  the  fecond 
r,-nceii;ng  the  ^  jg  afterwards  cancelled,  and  whether  fuch  cancelling  fets  up 
doerntt'fet  up ^^^^  ^"^^  again  ?  Sir  George  Lee  gave  fentence  that  it  was  a 
£he  firft  a-      revocation,  and  that  the  cancelling  the  fecond  did  not  fet  up  the 

gain  (I). 

A  petition  w^as  preferred  to  Lord  Chancclldr  on  the  part  of  the 
principal  defendant  in  that  caufe,  for  a  full  commiiTion  of  dele 
gates,  and  alfo  a  crofs  petition,  praying  that  the  commiffion  ma] 
iifue  to  judges  of  the  common  law  and  civilians  only. 
Lord  Chancellor, 
Dlfcretlonary  in  ^^^^  difcretion  of  this  court,  whether  they  will  grant 

the  court  whe-   commiiTion  of  delegates  to  judges  of  the  common  lav/ and  civi 
ther  they  wll^  lians,  or  to  them  and  the  lords  fpiritaal  and  temporal, 
mfffior/of  dele-'      I  h^ve  granted  a  full  commiffion  where  the  jurifdiclioja  0 
gates.  bilhops  is  in  controverfy,  or  any  queflion  is  depending  that  con 

cerns  the  canon  and  ecclefiaftical  law. 
Where  legal  and     Xhc  principal   intention    in  granting  full   comm.iffions  i 
ecclefiaftical  ^   -where  ieeal  and  ecclefiaftical  matters  come  in  queliion ;  an 

matters  cotne  in  ,       ^  ,    ,  ^        ^  •    c^'  c  •  v  i 

queftion  the       in  order  to  balance  the  objeaion  01  a  partiality  to  one  law  mo 
judges  in  both     ^1^^^^  ^-q       Other,  and  to  obviate  this,  the  judges  in  both  are  a- 
pointed. 

The  prefent  ir.atter  Is  upon  the  point  of  a  will,  and  altog 


are  appointed. 


Tc^I'm^'tt'ev^f  t^er  ^  quellion  of  law  and  therefore  I  ihall  difmifs  the  pet 
law  acommlf-  tlon  of  the  party  appellate,  and  according  to  the  prayer  of  th 
lion  iiiues  to  _  petition  direct  a  commiffion  of  delegates  to  juda-es  and  c: 

judges  2Hd  cm-     ...     ^      ,  o  J  o 

iiaasonly.  .      vilians  Only. 

(l)  Conirr.  Coodrrght  on  the  dm,  of  Glazier  y.  Glazier,  4  Bur.  25  1 2. 


itai 


In  the  Time  of  Lord  Chancellor  Hardwicke.  ^r^S 


Sparroiu  vexfus  Hardca/Ik^Ea/IerTermy  May  6,  I'] ^4.         Cafe  291^. 

ON  the  28th  of  July  l']i6,  Cyril  Arthington  m^^t\\\%vj\\\  S.C.  Amb.  224^ 
and  thereby  devifed  unto  Sir  Walter  Hawk/worth  and  S'dtnd"  "^the 
others,  their  heirs  and  affigns,  all  his  manors,  mefluages,  tithes,  will  of  C.  yJ. 
tenements  and  hereditaments  whatfoever,  in  the  county  of  Tork^  "j^^  dTth  Tf 
or  elfewhere  in  England^  and  all  his  eftate,  right,  title  and  in-  tato^s  de°th^  for* 
tereft  therein,  either  in  law  or  equity,  upon  trult  to  pay  *  all  his  any  alteration  or 
juft  debts  out  of  the  rents  and  profits,  by  leafing,         and  fubr  ""^'^  modelling 


jed:  thereto  in  truft  ^for  his  nephew  Cyril  Arthington^  the  plain-  ^^t^eftate.'^lnr 
tilF's  father,  for  life,  remainder  to  his  firfl:  and  other  fons  in  tail  occafions  adlffer- 
•maie,  and  for  want  of  fuch  ilTue,  in  truft  for  his  nephew  S>and-  ^"L'^''^"'^'''* 
ford  Arthington  in  like  manner,  and  for  want  of  fuch  iffue,  in  trufl: 
for  his  nephew  the  defendant  Thomas  Hardcajlle,  in  like  manner, 
and  for  want  of  fuch  iffue  in  truft  for  his  nephew  Cyril  Hard^ 
cnjlie^  in  like  manner,  and  for  want  of  fuch  iffue  in  truft  for  his 
nephew  Sandford  Hardcajlle^  in  like  manner,  remainder  in  truji 
for  his  oivn  right  heirs  for  ever. 

On  the  13th  of  OEloher  1720,  the  teftator  made  a  codicil  to 
his  will,  reciting  that  he  had  made  his  will  as  aforefald,  but  hav- 
ing juft  reafon  to  be  difpleafed  with  his  nephew  Cyril  Ar- 
thington^ and  with  Thomas  Hardcafde^  and  Cyril  Hardcaflle^  three 
devifees  mentioned  in  his  will,  did,  on  ferious  coniideration, 
think  fit  to  alter  the  fame  as  to  them  only,  and  did  thereby  re- 
voke and  make  void  all  devifes  in  the  will  made  to  them,  or 
any  of  them,  or  any  of  their  heirs,  as  fully  as  if  the  fame  had 
never  been  made. 

On  the  2ift  of  November  1723,  he  made  another  codicil,  re- 
citing or  mentioning  the  faid  will,  and  the  firft  codicil,  and  did 
thereby  .declare,  that  being  then  reconciled  to  his  nephew  Cyril 
Arthington,  he  confidered  he  was  his  next  heir  at  law,  and  that 
J.,  it  would  be  a  great  piece  of  hardHnp,  if  not  injuftice,  to  dif- 
inherit  him,  he  therefore  on   further  confideraiion,  thought 
fit,  and  did  thereby  revoke  and  make  void  the  faid  codicil,  lO 
J  far  as  related  to  his  nephew  Cyril  Arthington^  and  his  heirs,  but 
not  with  refpe£l  to  Thow.as  Hordcafle  and  Cyril  Hardcciilc,  and 
their  refpe£live  heirs  j  and  did  thereby  will,  that  his  fajd  in  pare 
recited  will,, and  all  devifes  and  beciuefts  therein,  fliould  itand  and" 
remain  in  their  original  full  force  andefte£l  with  refpecl;  to  C^ril 
Arthington  and  his  heirs. 
A  ■   By  indenture  dated  the  20th  of  November  1723,  made  be- 
jjij,  tween  Cyril  Arthington  the  teftator  of  the  one  part,  the  faid  Sir 
Walter  Hawhf worth  and  Sir  Walter  Calderle^  of  the  other  pare, 
for  divers  good  confiderations,  he  the,  faid  Cyril  Arthington  divl  ' 
grant  to  Sir  Walter  Hawh.f'WQrth,  ^c.  and  their  heirs,  all  the 
advowfin,  donation  and  right  of  patronage  of,  in,  and  to  the  rec- 
tory and  p  irifn  church  of  Addle,  and  all  the  eftate,  riglit,  titlcy 
intereft,  property,  claim  and  demand  whatfoever,  of  him  the 
faid  Cjyril  Arthington^  of,  in,  and  to  the  faid  advo v/fon,  to  hnd  to 
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s? ARROW      ii^^^i      ii^iy  leirs^  to  the  only  ufe  and  behoof  of  them  and  the 

4RDCASTLE       -i     '  J      iT  C 

heirs  and  aiiigns  tor  ever. 

And  by  another  mdenture  dated  the  21ft  of  November  172 
between  the  faid  parties,  reciting  the  firft  mentioned  indentur 
it  was  thereby  witneffed  that  the  true  intent  and  meaning  of 
faid  recited  grants  and  of  the  parties,  was,  and  is,  that  the 
vowfon,  donation  and  right  of  patronage  was  and  is  fo  grants 
([  800  ]  upon  trufl  that  the  faid  Sir  Walter^  tffc.  or  the  furvivor  of  them 
and  his  heirs^  fhould  prefent  to  the  faid  church  when  the  fam 
fhould  become  void,  fuch  fon  of  Rebert  Jadifon^  the  then  incum 
bent,  as  fhoald  ac  any  time  after  fuch  vacancy,  or  at  any  tim 
within  five  months  next  after  fuch  vacancy  be  by  law  (jualifie 
to  be  prefented  to  the  faid  church. 

And  in  cafe  there  (hould  be  two  or  more  fuch  fons  fo  qual 
fied,  that  then  fuch  of  the  faid  fons,  as  the  faid  Cyril  Arthing 
totiy  or  his  heirs,  by  writing  under  his  or  their  hands  and  feal 
nominated,  fhould  be  prefented,  and  in  default  thereof,  th 
trufcees  iliould  prefent  fuch  of  the  faid  fons  as  he  or  they  fhoul 
think  meet.  * 

And  in  cafe  at  the  time  of  the  fir  ft,  or  any  future  vacancy 
the  faid  church,  there  fhould  be  living  a  fon  or  fons  of  Rober 
Jachfon,  who  fhould  then  be  by  law  incapable  to  take  fuc 
church,  the  truftees  fliould  prefent  fuch  clerk  thereto  as  by  th 
faid  Cyril  Arthington,  or  his  heirs^  fhould  be  nominated,  and 
default  of  fuch  nomination,  fuch  clerk  as  they  fhould  thin 
meet. 

So  that  every  fuch  clerk  fo  to  be  prefented  during  the  inca 
pacity  of  fuch  fon  or  fons  of  Robert  Jadfony  fhould  becom 
bound  to  the  truftees  in  fuch  fum  of  money,  and  with  fuch  fe 
curities,  as  the  truftees  fliould  dire61:,'to  refign  fuch  church 
foon  as  any  fon  of  Robert  Jachfon.  fhould  be  qualified  to  b 
admitted  thereto,   and  that  fuch  clerk,  giving  fuch  fecurit 
fliould  be  by  the  faid  truftees  requefted  to  refign  fuch  churcl 
it  being  the  true  meaning  thereof,  that  no  clerk  thereof  fhou 
at  any  vacancy  of  the  church  be  prefented  thereto,  durin 
the  incapacity  of  any  fon  of  Robert  Jachfony  to  take  fuch  church 
or  be  prefented  thereto,  who  fhould  refufe  to  enter  into  fuch  f 
curity,  to  refign  the  fame    the  church  being  intended  to  be 
provifion  and  preferment  for  fuch  of  the  fons  of  Robert  Jachfo 
as  fhould  be  by  law  quafified  to  be  prefented  thereto. 

Provided,  that  in  cafe  at  the  time  when  the  church  fliould  fir 
become  vacant,  or  at  the  time  of  every  future  vacancy,  ther 
-  fnould  be  no  fon  of  Robert  Jack/on  living,  or  in  cafe  any  fon  o 
Robert  Jnckfon  being  by  lau  qualified  to  take  fuch  church,  flioul 
riegleft  or  refufe  to  accept  a  prefentation  thereto,  that  in  any  o 
the  faid  cafes,  the  truftees  fhould  fland  feifed  of  the  advowibn 
donation  and  right  of  patronage  of  the  church,  in  trujlfcr  Cyril  A 
thington  and  his  heirs,  and  m  requejl  Jhould  convey  over  the  fame  t 
his  or  their  ufe. 

And  in  the  fame  cafe  of  there  being  no  fon  of  Robert  Jackfon  liv 
ing  at  the  time  of  fuch  vacancy ,  or  of  refufal  to  accept  fuch  prefenta 
tion  as  aforefaid,  the  truftees  fliould  prefent  fuch  clerk  to  fuc 
church  as  Cyril  Ar thington  or   his  /\%r.r,  fhould  in  writin 

nominal 
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lomlnate  to  be  prefented,  and  in  default  of  fuch  nomination, 

'hen  fuch  clerk  fiould  be  prefented  as  the  faid  trujlees  fioidd  think 
fleet, 

Cyrii  ArthingtoH  the  grantor  and  teftator  died  foon  after,  withi- 
)Ut  ifTue. 

And  Cyril  Arthington  his  nephew  was  his  heir  at  law,  who  is 
ilfo  fince  dead,  and  left  Cyril  Arthington  his  fon  and  heir  at  law, 
ivho  is  alfo  dead  under  age,  and  without  iffue,  leaving  the  plains 
iffs  his  fifcers,  and  heirs  a,t  law. 
Robert  Jaclfon  the  father  died  foon  after  the  death  of  Cyr'u 
^idrthington  the  father,  whereby  the  church  became  vacant,  and 
he  defendant  William  Jaclfon  his  fon  being  duly  qualified,  hath 
ince  been  prefented  to  the  faid  church  by  the  faid  truftees,  anjJ 
now  the  incumbent. 

The  tv/o  truftees  are  dead,  and  the  defendant  Sir  Walter 
Blachet  is  the  fon  and  heir  of  Sir  Walter  Calvtrley^  the  furviving 
ruftee,  and  the  legal  eftate  in  the  advowfon  is  in  him. 

The  plaintifFs  by  their  bill  charge  that  the  truft  is  determlnecj 
)11  William  Jacl?fon\  being  prefented,  and  the  advowfon  and 


me  I 


iiiit 


igiit  thereto  ought  to  be  aiTigned  to  them,  the  heirs  at  law  o£ 


''.yril  Arthington^  and  that  in  cafe  the  church  (hould  becom.e  va^ 
ant,  they  v^ould  have  a  right  to  prefent  thereto. 

For  that  the  fecond  codicil  being  executed  before  the  con- 
veyance and  deed  of  trufl,  the  faid  deed  and  conveyance  7.%  exe- 
uted  afterwards,  is  a  revocation  of  the  wiil/)ra  ta?rto'^  and  re- 
okes  the  truft  of  the  advov/fon,  which,  by  conftruclion,  might 
therv/ife  hz  in  the  ilTue  male  of  the  devifee  Cyril  Arthington  the 
lephew,  or,  for  want  thereof,  go  over  according  to  the  devifes  in 
he  faid  will. 

For,  as  the  bill  charges,  by  fuch  exprefs  a£l  and  deed  the 
ePcator  did  limit  and  retain  the  faid  advowfon  to  his  oTjn  right 
^}^7eirs. 

Their  bill,  therefore,  is  brought  for  the  heir  of  the  furviving 
ruftee  to  convey  the  legal  right  and  tide  in  and  to  the  faid  ad- 
'owfon,  reftcry  and  parjfli  church  to  the  plaintiff,  and  that  the 
ndenture  of  conveyance,  and  deed  of  trull  herein  refpe£lively, 
ilated  the  20th  and  21ft  oi November,  1723,  may  be  delivered  up 
0  the  plaintiffs. 

f/ft   The  defendant  Thomas  Hardcaflle^  otherwife  Arthington^  the 
on  of  Sandford  Hardcajile^  the  lall  remainder-man  under  the  will  ' 
)f  the  teftator,  being  in  poffeffion  of  the  reft  of  the  real  eftates 
ere  levifed  thereby,  by  his  anfwer  infifts,  notwithilanding  the  con- 

eyance  of  the  advpwfon,  and  the  truft  thereof,  he  is  in  equity      ^  3o2  3 
jiiHjntitled  thereto  under  the  will  and  codicils,  as  devifee  of  the 
yofi'eal  eftate,  and  that  it  ought  to  be  conveyed  to,  or  to  the  ufe  . 
)|>f  the  defendant,  and  the  heirs  male  of  his  body,  in  regard  the 
eftator  intended  to  give  the  benefit  of  one  prefentation  only,, 
ijldo  one  of  the  fons  of  Robert  Jaclfon^  but  when  that  purpofe  was 
crved,  then  the  advowfon  ihould  go  along  with  the  refidue  of 
lis  real  eftate  ;  and  that,  admitting  the  deeds  were  executed  after 
he  fecond  codicil,  they  ought  only  to  revoke  the  faid  vixVipro 
anto^  and  not  intirely  as  to  the  whole  inheritance  of  the  ad- 

vov/fon, 
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nAK^clTlz  and  difunite  and  feparate  it  from  air  the  reft  of  hh 

ARDCASTLE.  ^^^^  eftatc,  cfpecially  as  it  is  of  the  yearly  value  of  350/.  and 
that  the  plaintl,^s,  as  heirs  general  of  the  teftator,  have  not 
any  right  or  title  to  the  advowfon,  other  than  the  reverfion  in 
fee  thereof,  after  the  f.ftate-tail  therein  now  vefted  in  the  de- 
fendant, and  therefore  infifts,  that  he  is  intitled  to  the  benefit  of  the 
truft  thereof,  and  that  Sir  Walter  Blacket  ftiali  be  decreed  to  con< 
vey  the  legal  eft  ate  of  the  advowfon  to  them. 

There  was  a  fmgle  witnefs  in  the  caufe  Vv^ho  proved  that  both 
the  deeds  were  executed  by  Cyril  Arthington  the  uncle,  and 
Sir  Walter  Calverley^  at  the  fame  time,  and  after  the  fecond 
codicil. 

Lord  Chancellor, 

I  fnall  make  only  one  queftion.  Whether  the  grant  of  the  ad- 
vowfon made  by  the  teft:ator  to  two  perfons  and  their  heirs,  and 
the  declaration  of  truft  at  the  fame  time,  are  a  revocation  of  the 
will,  or  not  ? 

It  depends  on  a  fhort  fa£i:. 

His  Lordfliip  then  ftated  the  cafe  from  the  will,  the  deeds  and 
the  codicils. 

There  is  a  material  claufe  at  the  end  of  the  declaration  of  truf 
of  the  advowfon. 

If  there  be  no  fon  of  Robert  yachfon  living  at  the  time  of  fucli 
Vacancy,  or  in  cafe  of  a  refufal  to  accept  as  aforefaid,  the  truf 
tees  fhould  prefent  fuch  clerk,  &c.  and  in  default  of  fiich  noml 
nation^  then  fuch  clerk  pjould  be  prefented  as  the  faid  truflees  fhoulc 
think  meet, 

A  cafe  put  under  the  deed  itfelf,  in  which  thefe  very  truftee, 
'  may  have  a  right  of  nomination  and  prefentation. 

Alter  the  death  of  Cyril  Arthington  the  teftator,  a  vacanc; 
happens,  and  one  of  the  fons  of  Robert  Jackfon  is  prefented,  an< 
the  truft  ferved. 

[  ^^3  ]  ^"""^"^  ^^^^  brought  by  the  plaintiffs,  as  heirs  at  law  of  th 
teftator,  and  Cyril  Arthington  his  nephew,  for  the  purpofes  be 
fore  mentioned. 

The  general  principle  on  which  the  queftion  depends,  an 
enforced  by  cafes,  is,  that  a  man  ac  the  time  of  making  a  wil 
muft  have  a  difpofing  capacity  and  mind. 

That  he  muft  at  the  timx  be  feifed  of  the  eftates  he  devifes. 
And  fuch  eftates  muft  remain  in  the  fame  plight,  and  una! 
tered,  to  the  time  of  the  teftator's  death  ;  for  any  alteration, 
new  modelling,  will  make  it  a  different  eftate,  and  occafion  a  dii 
ferent  conftruftion  at  law,  unlefs  in  fome  exceptions,  which 
lliall  mention  by  and  by. 
A  feoffment  in       It  has  been  determined,  and  muft  be  agreed  to  be  law,  th; 
fee  executed  after  feifed  in  fee  makes  a  will,  yet,  if  he  afterwards  exe 

a  will,  IS  a  rcvc-  ^     r,-  •     r  -  •  i       i  i  i 

cation,  even  if  cutcs  a  feoffment  m  fee,  this  is  a  revocation  ;  nay,  has  been  nel 
there  was  no  li-  fg^  if  there  was  no  livery  on  that  feoffment,  becaufe  it  import 
Tbaiafrand ^n  intention  in  the  teftator  to  revoke  ( i 

fale,  though  not 
inroUed, 

(i)  Beard  v.  Beard,  ante  73.  Pa  fons  v.  Freeman,  ante  748,  note 

Thl 
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The  fame  as  to  a  bargain  and  fale,  which,  though  not  Inroll-    Spar  bow  v. 
ed  before  the  teftator's  death,  is  a  revocation.  HARocAiTte. 

Lord  Lincoln's  cafe,  Eq.  Caf,  Abr.  411.  which  turned  upon  a  ^  ^ 
conveyance  by  Edward  Earl  of  Lincoln,  to  truftees,  in  confide-  from  theT^f 
ration  of  an  intended  marriage  with  Mrs.  Caherly,  and  though        truftees,  ia 
proved  there  never  was  any  intention  of  fuch  marriage,  but  a  °^ 

ctT?!         i-    i./'i-i  an  intended  mar- 

mere  whim  of  the  Earl,  yet  detei^nimed  with  great  deliberation  riage  wi-h  C. 

in  this  court,  and  afterwards  in  the  Houfe  of  Lords,  to  be  a  re-  t^^'^^g^^^-iitrenc- 

vocation  of  his  will.  '  V"^^  ^""^^ 

tention,  dcter- 
?nlned  to  be  a  revocatian  of  his  will. 

The  courts  have  gone  further  ftiH,  and  held,  that  if  a  man  if  a  man  fd fed 
was  feifed  in  fee,  and  afterwards,  thinking  he  had  only  an  eftate-  thinking 
tail,  fullers  a  recovery,  in  order  to  confirm  his  will,  yet  this  is  a  tiiitnty^fuffen" 

revocation  ofit(l),  a  recovei-y  to 

But  in  the  prefent  cafe  a  diftin6lion  has  been  attempted  to  be  ^^"(^'^f" 
taken,  which  is,  that  the  teflator  being  feifed  of  the  legal  eRate,  tion'of  it/'^^^*^'*" 
and  having  the  fame  day  executed  a  deed  for  a  particular  purpofe 
only,  mufl  be  confidered  as  one  intire  tranfa(£i:ion,  and  not  a 
revocation  :  and  it  is  infifted,  that  the  teftator's  declaring  the 
truft  to  hlmfelf  and  his  heirs,  is  the  fame  thing  as  if  he  had 
Jeft  the  trufl;  to  refult  to  him  and  his  heirs,  and  would  have  paf ' 
fed  by  the  devife  of  the  land,  and  muft  be  confidered  as  part  of 
the  old  eftate. 

I  find  no  authority  for  this,  and  am  of  a  different  opinion.  [  804  ] 

It  has  been  faid,  that  if  a  man  feifed  in  fee  makes  a  will,  and 
afterwards  a  conveyance  in  fee  in  truff,  and  then  declares  the 
truft  only  as  to  part,  that  the  refidue  fliall  not  be  revoked. 
,    But  I  think  otherwife.    If  a  man  feifed  in  fee  of  a  truft,  and 
[  afterwards  devifes  it  to  another,  and  then  takes  the  legal  lee-fim-  / 
pie,  I  thought  this  no  revocation  in  the  cafe  of  Parfons  and  Free- 
man^ in  Michaelmas  term  17  1 1,  {vide  ante  741,  749.)  but  it  was 
not  the  principal  point,  and  only  faid  obiter. 
jjj.j     I  find  a  cafe  in  the  books  oppofite  to  the  point  now  in  quef- 
'  tion,  and  which  gives  great  countenance  to  my  opinion.  RolFs 
Abr,  616.      3.    Dyer  73.  pL  10.  between  Montague  and  Jef^ 

If  a  man,  having  feoffees  to  his  ufe,  before  the  fl:atute  of  27 
H.  8.  had  devifed  the  land  to  another,  and  afterwards  the 
feoffees  made  feoffments  of  the  land  to  the  ufe  of  the  devifor,  and 
after  the  ftatute,  the  devifor  died,  the  land  fliall  pafs  by  the  de- 
vife, for  after  the  feoffment  the  devifor  had  the  fiime  ufe  as  he 
had  before. 

I  looked  into  Dyer^  but  do  not  find  the  point  determined  ;  but 
there  is  plainly  a  reference  in  it  to  the  cafe  of  Montague  and 
Jeffreys,  M,  38,  39  El  B.  R. 

Lord  Chief  Juftice  Roll  mentions  more  points  determined  in 
that  cafe  than  are  ftated  by  any  of  the  reporters,  and  therefore 
probably  he  had  a  much  better  note  of  Montague  verfus  Jeffreys 
than  any  other  per fon  befides. 


(r)  Marivood  V.  Turner,  3  P.  IF.  163. 
Vol.  hi.  3  A  The 


CASES  Argued  and  Determined 


Spar  sow  v  Tile  ufe  at  law  was  the  beneficial  and  profitable  interefl,  the 
Harbcastle.  ^  ^^j^|x  equity,  and  which  remained  in  the  fame  piigh' 

after  the  feoiFment  as  before,  and  the  feoffees  there  granted  the 
dry  legal  eftate  to  the  devifor.  , 

But  the  diftinclion  relied  upon  is,  that  this  is  a  conveyance 
made  for  a  fpecial  particular  purpofe  to  ferve  the  truft  only  creat- 
ed for  the  benefit  of  Mr.  Jaclfon^s  fonsy  and  when  that  was  fervec! 
ought  to  alfe6l  the  eflate  no  further,  and  is  compared  to  the  cafe 
.  .  ,  .  of  mortgages  and  fecurities  for  money. 

A  mortgage  for  a  term  of  years,  made  fubje£l:  to  a  will,  is  in 
point  of  law,  only  a  revocation  pro  tanto ;  but  mortgages  in  fee, 
though  otherwife  at  lav/,  are  confidered  as  partial  i evocations  in 
equity. 

The  excepted  cafes  out  of  the  general  rules  of  revocations  havf 
been  confined  to  mortgages  and  fecurities  for  money,  and  to 
gf nerai  rules  of  convcyanccs  for  raifing  money  to  pay  debts. 

revocations  are 

coniincd  to  mortgages  and  conveyances  for  raifing  money  to  pay  debts. 


[  Soj  ] 

The  excepted 
cafes  out  of  the 


^^"jo'^tsage  in       Hall  YQxixx^  Dunch ^  1  Vem.  2,19-    ^.  devifes  lands,  and  then, 
is  atlvoc^a^on  hi  i^^^<^s  a  mortgage  thereof  in  fee,  this  is  a  revocation  in  law,  but 
Jaw, otherwife  in  Otherwife  in  equity  :  before  Sir  John   Charchill^  Majler  of  th 
equity.  ;  an  appeal  to  the  Lord  Chancellor  Jeffreys^  who  confirm 

ed  tlie  decree. 

Verfion  verfus  Jones^  2  Vern.  241.  was  the  cafe  of  a  wqfe  an 
children  unprovided  for,  but  notwithftanding  that,  Mr.  Ferno 
has  reported  it  v.  ith  n  qu^re. 

The  cafes  were  certainly  right,  becaufe  they  were  mortgage 
and  fecurities  for  money. 

But  that  the  deed  of  grant  here  is  a  revocation  of  the  will,  i 
as  clear  as  the  fun. 

Confider  on  what  the  cafe  of  mortgages  and  fecurities  de 
pends. 

•Though  in  tha  They  depend  on  the  general  grounds  of  being  conveyances  fo 
tlie^convrv?''ce^  ^  particular  purpofe,  and  on  their  being  pledges  for  money  only 
and  though  the  ^conveyance  be  of  a  real  eftate,  yet  in  the  con 
fideration  6f  this  court,  the  thing  conveyed  is  confidered  merel 
as  a  perfonal  .intereft,  for  it  has  no  quality  of  a  real  eftate,  an 
therefore  is  no, revocation  of  the  devife  of  real  eftate  at  all,  th 
teftntor  having  only  created  a  chattel  intereft,  and  is  the  fam 
tiling  as  if  he  had  created  a  term  for  years  for  a  particular  pur 
ing  no  quality  of  pofe,  whicli  is  in  point  of  law  a  chattel  intereft. 
arcai  eftate,  icij  But  Compare  this  with  the  prefent  cafe,  here  the  legal  eftat 
no  revocition  of  .      .-^     •,,     ^  ~~  '        ,  •       1  ^       r    vi       -r    •     1  i  1  ^ 

the  devife  o/a     IS  actually  convcycd  by  the  grant,  io  likewile  is  the  truft  by  th 

real  eiUte.        fubfequcnt  deeci,  for  the  profits  of  the  accruer  of  the  advowfo 
are  conveyed,  \ 

•The  latter  patt  of  the  declaration  of  the  truft  is  very  materi 
to  fliew,  that  n^t  only  the  whole  legal  eftate,  but  the  whol 
truft,  is  parted  with,  for  -the  heir  of  the  grantor  is  to^  prefen 
and  therefore  mak^s  a  total  alteration,  has  to  the  laft  day  of  th 
fix  months  to  prefent,  and  after  this,  the  truftees,  and  th 
heir  at  law  of  the  farming  truftee,  fo  that  the  beneficial  intere 


the  conveyarice 
be  of  a  leal 
efta'e,  yeijin  the 
confjderation  of 
I  his  court,  the 
hing  conveyed 
isregaidcd  raere^ 
ly  as  a  perfonai 
inter? ft,  for  hav 


in  the  Time  of  Lord  Chancellor  Hardwjcke. 


IS  given  to  them,  not  that  the  cafe  vi^ants  the  afhftance  of    Spabrow  v. 
this  circumftance)  but  it  is  an   ingredient,  and  devifees  muft 
take  it  bound  generally  by  this  ne  v  declaration  of  the  tellator. 

If  the  dlitin6lion,  contended  for  by  the  defendant's  counfel,    [  806  ] 
was  to  prevail,  it  would  overturn  a  great  number  of  autho- 
rities. 

It  is  not  to  be  controverted,  but  that  the  favour  of  courts  to 
heirs  at  hiw,  I  mean  judicial  favour,,  has  prevailed  in  fome  in- 
ftances  ;  and  Lord  Trevor  takes  up  this  very  confideration  in  the 
cafe  of  Arthur  verfus  Buckenhamy  reported  in  Holt^s  Cafes  "j ^ 
which,  though  I  do  not  allow  to  be  a  book  of  authority,  yet, 
in  this  inftance,  feems  to  be  a  copy  from  his  Lordfliip's  ma- 
nufcrlpt. 

Upon  the  whole,  there  having  been  an  uniform  feries  of  opi-  There  having 
nions  in  this  point,  it  ought  not  to  be  varied  :  and  therefore  1  am  f-.^r^es  of  oiTnb- 
cf  opinion^  in  this  cnfe^  that  the  will  was  revoked  by  the  deed.  in  this  point, 

But  as  I'le  priority  between  the  will  and  the  grant  depends  o^g^t  not  to  be 
upon  the  evidence  of  one  M-itnefs  only,  ' who  fwears  to  a  fa£l 
thirty  years  ago,  if  Mr.  Harden  ft  le,  the  defendant,  will  try  upon 
an  iifue  the  prioricy  of  the  will  and  grant,  I  will  direct  fuch 
ilTue . 

Lord  Chancellor  allowed  the  defendant  time  to  confider,  till 
the  loth  of  May^  1764. 

N..  B.  The  defendant  y  np07i  that  day^  declined  try  if ig  this  fa^  upon 
a?i  ijfue^  and  acquifced  under  the  decree. 


The  Attorney  General  \tr{us  Bowles  and  others ,  July  74,  1754*  ^^^^  297. 

rrrlLLIJM  BOWLES,   Efq;  being   pofTefTed  of  ^-  ^^^bJ^'J^/' 

large  perfonal  eftate,  on  the  3d  of  ylf^)'  1745  made  his  the*  third  of 
will,  and  gave  five  hundred  pounds  to  be  raifed  out  of  his  per-  i745»  gave  50c/. 
fonal  eftate  ^ unto  the  defendants  Thomas  Waveil  and   Jofeph  ZTZ^'^x^^'tr. 
Bowles,   their  executors  and   adminiftrators,  upon  truft,  that  100/.  in  build- 
they  fliould  lay  out  part  thereof  in  building  a  fmall  fchool  houfe  '""^^  ^ 
in  the  village  of  New-church,  with  a  little  houfe  adjoining  for  a  the  remaini^j^ 
fchoolmafter  •,  and  thereby  direfted.  that  the  purchafe  of  the  300/- to  be  laid 


prouna  and  expences  of  buddincj  fnould  not  exceed  two  hun-  ^ut inland,  or 

dred  pounds ;  and  the  remamnig  three  hundred  pounds,  he  di-  to  be 

reefed,  fhould  be  laid  out  in  land,  or  fome  real  fecurity,  to  be  a  ^^"arce  for  the 

■'maintenance  for  the  mafter  :  all  which  he  appointed  to  be  done  rit-^^'-  '^'^ 

With  the  advice  of  the  proprietor  of  Longbridge,  and  the  vicar  fufi:  g  to  pay  the 

r^nd  churchwardens  of  New-church,  for  the  time  beine,  or  any  ^"^'o""- 
.  r^i_  o»  ;  ation,  brought  in 
two  of  them.  name  of  ^he 

Aitorney  Gene  - 

nl,  to  have  the  trulls  of  the  will,  in  refpe<3:  to  this  charity,  carried  into  execution.  Wha  che  refta'or 
jhiss  diretSed  to  be  done,  with  regard  to  the  300/.  is  contrary  to  the  ftatate  of  Mor  mjin,  9  Geo.  z.  and 
void}  but  the  7.00  /.  may  be  laid  out  in  building  a fchool-houfe,  on  an)  liinda  in  the  villaiie  of  N.  though- 
J  pi  in  the  purchatb-of  lands. 

3  A  2  The 


ecur 


CASES  Argued  and  Determined 


Attorney  The  teilator  died  in  July  1748,  and  his  widow  and  executrix 
^Bowle's7'  ^^^^  '^^-^^^  proved  the  will,  but  refufed  to  pay  the  five  hundred 
pounds  to  the  truftees ;  upon  which  they  brought  the  prefent 
bill,  in  the  name  of  the  Attorney  General^  at  their  relation,  to 
have  the  trufls  of  the  will,  in  refpe£l  to  this  charity,  carried 
,  into  execution  ;  and  that  the  executrix  may  pay  the  truftees  the 
five  hundred  pounds,  with  intereft,  to  be  applied  for  the  charita- 
ble purpofes  dire£led  by  the  will. 

The  principal  queilion  in  the  caufe  is,  "Whether  the  devife  of 
the  fiv^  hundred  pounds  is  within  the  ftatut6  of  Mortmain,  9  Gee. 
2.  r.  1,6,  feB.  3.    "  All  gifts  of  lands,  ^r,  or  of  any  charge  a f- 

feeling  lane's,  or  of  any  ftock,  or  perfonal  efiiate,  to  be  laid 
^*  out  in  lands,  t^c.  for  charitable  ufes,  which  fliall  be  made  in 
*^ any  other  manner,  fhall  be  void." 

Mr.  Attorney  General  Murray^  for  the  plaintiffs,  infifted, 
that  the  words,  or  real fecurity,  feemed  to  be  fet  by  the  teftator 
jn  contradiflintlion  to  the  firft  part  of  the  will,  the  laying  out 
the  money  in  the  purchafe  of  land  ;  and  that  his  intention  was 
to  make  a  permanent,  fubfifting  fecurity,  for  the  annual  main- 
tenance of  the  fchool-mafter,  which  may  be  done  by  invefting  it 
in  government  fecurities,  and  meant  fuch  a  fecurity  as  this  in 
oppolition  to  bonds,  or  any  other  precarious  perfonal  fecurity. 

He  cited  the  caufe  of  Vaiighan  verfus  Furmer  (i)  1737,  and 
Gatterell  verfus  Baker  in  1747  f2).  In  one  cafe,  there  was  a 
fum  of  money  given  to  erect  a  fchoolhoufe  \  and  in  the  other,  to 
erect  a  hofpital ,  and  in  both  cafes  your  Lordlhip  held  it  was  not 
within  thelaft  ftatute  of  Mortmain. 

Mr.  Wilbraharn^  for  the  defendant  Elizabeth  Bowles  the  exe- 
cutrix, and  refiduary  legatee  of  the  teftator  William  Boivlesy  in- 
fifted  that,  by  the  words  real  fecurities^  the  teftator  meant  mort- 
gages, and  is  fo  underftood  in  common  parlance  ;  and  your 
Lordfhip  in  thofe  decrees,  where  money  is  direfted  to  be  laid 
out  in  "government  or  real  fecurities^  takes  it  in  this  fenfe. 

He  cited  the  cafe  of  Jones  verfus  Humphreys^  determined  by 
the  late  Mafter  of  the  Rolls,  where  he  held  that  the  devife  of  a 
miortgage  to  a  charity  is  void,  being  within  the  ftatute  of  Mort 
main,  9  Geo,  2. 

Lord  Chancellor, 

This  acl  of  parliament  muft  receive  a  natural  conftru£lion 
and  fuch  a  one  as  will  mioft:  effectually  anfwer  the  end  of  th 
legiflature. 

[         }       The  general  intention  of  the  ftatute  is  not  to  reftrain  chanty 
SVs"no"'tJ'^^^  but  to  prevent  the  difpofition  of  real  eftate,  and  unwarrantable 
reftrain  charity,   or  by  furprizc  difmhcriting  the  heir  at  law. 
buL  to  prevent        Xo  be  furc  the  two  parts  of  the  bequefts  in  Mr.  Bowleses  wil 
difinhe'rited^^by   i^^Y  ^^^^  undcr  different  confiderations. 

fyipiizc,  With  regard  to  the  two  hundred  pounds,  there  is  no  doub 

his  intention  was  to  difpofe  of  it  in  the  purchafe  of  ground,  an 
to  build  upon  it  a  houfe  for  a  fchoolmafter  :  if  there  had  beer 


(?)  S.  C.  cited  2  Fej.  185. 

an 
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any  land  in  this  parifh  appropriated  to  any  other  charity,  and  the  Attorney 
fchoolhoufe  had  been  permitted  to  be  built  there,  I  do  not  fee  BowIks/' 
but  this  would  have  elFe6lually  anfwered  the  intention  of  the  tef- 
lator. 

Such  a  devife  as  this  is  certainly  contrary  to  that  claufe  in  the  thc^,,^^ng^e^r-^ 
a6l  of  parliament,  which  does  as  wellreftrain  the  gw'mgperfonal  fonai  eftacero^e 
eflate  to  be  laid  out  hi  land,  as  the  devife  of  land  itfelf.  lfl*uch"-thf' 

In  the  cafes  cited  by  Mr.  Attorney  General,  as  it  was  not  devifro/und 
abfolutely  neceffliry  to  lay  out  the  fums  devifed  in  the  purchafe  itfdf. 
of  freehold  lands,  but  might,  at  the  difcretion  of  the  truftees, 
be  invefted  in  leafehold  eflate,  renewable  from  time  to  time, 
it  was  held  for  that  reafon  not  to  be  within  the  ftatute  of  Mort- 
main, 

Therefore  if  the  truftees  can  (liew  me  any  charitable  donation 
in  the  parifh  already  where  there  is  ground  on  which  the  two 
hundred  pounds  may  be  laid  out  for  building  a  fchool-houfe,  I 
fhall  be  of  the  fame  opinion  in  this  cafe,  and  therefore  will  not 
difmifs  the  information  as  to  this  part,  but  leave  it  to  the  truftees 
to  lay  propofals  before  the  court  (i ).  The  me:ining  of 

With  regard  to  the  remaining  three  hundred  pounds,  I  am  of  f^^^'^j^'^i'^'^p''^ 
opinion  it  is  clearly  within  the  a61:  of  parliament ;  for  I  muft  fcnfe  as  before 
take  the  meanirxg  of  words  juft  in  the  fame  fenfe  as  before  the  the  adt,  and  new 
a£l:,  and  muft  not  fuffer  new  ideas  to  be  annexed  to  them  in  [0°^- anncx^^ 
order  to  evade  the  ftatute,  which  in  a  great  meafure  would  be  them  ia  order  to 

defeating  it.  -         evade  the  ftature. 

I  do  admit,  that  where  one  purpofe  is  lawful,  and  the  other  ^- 
unlawful,  the  court  have  laid  hold  of  the  former  to  anfwer  the  in  thi scour';, b^- 
charitable  purpofe    but  here,  the  money  is  not  only  dire61:ed  to  tween  gcvem- 
be  laid  out  in  land,  but  in  fome  real feciirity.    I  can  take  thefe  jj^^^^lj^^i^g  ^^^^ 
words  only  in  the  common  fenfe  and  acceptation  ;  for  there  is  Real  is  a  term 
a  known  eftablilhed  diftinftion  in  this  court  between  government  adopted  in  the 
and  real  fectintifs,  and  the  latter  means  morts^a<^es  or  other  in-  ^'^V  ^'i^  T'J^ 

^         ,     '  0  £3  undentood  to 

cumbrances  aftectmg  land  (2).  mea:a  landed  fe- 

The  word  real  is  a  term  adopted  in  the  law,  and  can  never  curitles  only, 
be  underftood  in  any  other  fenfe  than  landed  fecurities ;  as  for 
inftance,  in  the  dift.in£lion  which  has  been  made  between  real  does^norrnea^a'a 
cojnpofttion  and  modufles,  real  compofition  does  not  mean  any  fub-  fecurity  for  the 
ftantial,  permanent  fecurity  for  the  payment  of  the  compofition,  payment  of  the 

I    ^1      1  r  1  /L-         1  •     !•         r   •  T  T  -rr  •  compofition,  but 

but  land  lubftituted  m  lieu  of  tithes,*  or  a  rent-charge  liiuing  out  lana  fubfticuceu 

of  land.  in  lieu  of  tithes. 

The  information  in  this  refpe6i:  therefore  muft  be  difmifted  ; 
but  with  regard  to  the  other  part,  I  will  give  the  truftees  an  op- 
portunity of  laying  propofals  before  me,  of  invefting  the  money 
in  fuch  a  manner  as  will  beft  anfwer  the  charitable  purpofe. 

I  declare,  in  the  fir  ft  place,  the  300  /.  which  by  the  teftator's 
will  is  dire61:ed  jfi?  Z"*?  laid  out  in  land^  or  fome  real  fdcurit  s;  f  or  the 
maintenance  of  the  fchoolmnjlery  is  contrary  to  the  ftatute  of  9  Geo, 

(1)   Vide  FaughmiY.   Farrer,  2  rf.  588. 
182.  Attorney  General  v.  Tyndally  Amb.         (2)  Vide  Attorney  General  V,  Meyrick.z 
dXti^..  Attorney  General  v.  Hyde^  A/nb.  75  I.      Vef.  44.  Attorney  General  V/  CajuMdll, 
Attorney  General  v.  'Najh,  3  BlO^  Cha,  Rep.     Amb,  635. 
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Attorkey    2.  and  void:  and  as  to  fo  much,  let  the  hiformation  be  difmir" 

General  v.  j 

With  regard  to  the  200/.  I  declare,  the  fame  cannot  be  laid 
out  lawfully  in  the  purchafe  cf  lands,  but  that  the  fame  may  be 
lawfully  laid  out  in  building  a  fchoolhoufe  upon  any  lands  in  the 
,  village  of  New-churchy  which  now  doth  or  may  belong  to  that 
parifh  ;  and  the  truilees  are  to  be  at  liberty  to  lay  propofals  before 
the  court  for  this  purpofe. 


Cafe  298.  Anonymous.    Augiijl  3,  1754. 

A  decree  mu  ftbc  A  Plea  of  a  former  fuit  and  decreee,  in  bar  to  the  prefent 
*ou'c^'^  t^^d?t  -^"^  ^^'^  »  appearing,  that  the  decree  was  not  figned  and  in- 
[nbar^^)a'fecond  rolled,  Lord  Chancellor  would  not  allow  it,  as  it  is  the  ftanding 
fuit,  for  the  fame  rule  of  the  court,  that  you  cannot  plead  in  this  manner  before  in- 
matter(i).  rolment ;  and  therefore  direded  it  fhould  ftand  for  an  anfwerj 
with  liberty  to  except. 

(l)  Fids  K'lnjey  V.  Kinfey^  ^^^f-SlJ* 


Cafe  299.    Woriley  \'Qx{\xs  Birhhead^  the  fame  Day,    A  Demurrer forwant  of 
Hquity.  The  Attorney  General  Counfel for  the  Demurrer, 

AftcA^cc'reein  A  FTER  a  decree  in  the  caufe,  a  new  original  bill  was 
acaufe,  a  new  /jL  brought  between  the  fame  parties,  ftating  the  very  fame 
not^'b b'^^  *ht'  former,  and  all  the  proceedings  in  it,  and  the 

between  thrfarae  hearing  before  Lord  Chancellor  was  in  December^  ^748. 
parties,  and  for      The  material  part  of  the  decree,  as  to  the  prefent  fuit,  was  a 
the  fame  matters,  reference  to  the  Mailer  to  take  an  account  of  the  plaintiff's  fe- 
r  810  ]     curities  mentioned  in  that  caufe,  and  of  what  they  had  received 
from  rents  and  profits  with  common  dire£l'ions  ;  and  the  Mafter 
was  to  inquire  into  the  priority  of  the  incumbrances  ;  and  the 
^  eftate  in  queftion  was  decreed  fo  be  fold,  and  the  money  arifing 

from  the  fale  to  be  paid  to  incumbrancers,  according  to  theirl 
refpeclive  priority. 

The  prefent  bill  ftates  the  feveral  proceedings  before  the 
Mafter  ;  and  that  the  plaintiff  had  produced  a  deed  of  the  29th 
of  November y  1724,  and  another  in  Juiy^  1727;  and  then  fets 
forth,  that  there  were  judgments  in  the  5th  of  William  and 
Maryy  and  9th  and  10th  of  Aprils  1 694,  and  alfo  a  prior  mort- 
gage, difcovered  fmce  the  hearing;  but  the  Mafter  not  allowing 
the  plaintiff  to  tack  his  m.ortgage  to  thefe  fecurities  now  dif- 
covered ;  he  therefore  has  brought  his  bill,  infifting  upon  his 
right  to  do  it ;  and  prays,  that  he  may  be  permitted  to  do  it  ac^- 
cordingly. 

The  demurrer  goes  to  fuch  part  of  the  bill  ae  feeks  fatisfadlio 
for  money  claimed  to  be  due,  under  the  deeds  of  the  29th  o 
November y  1724J  or  under  the  deeds  of  1727,  in  preference  to, 
the  defendant's  demands,  under  a  deed  of  a  prior  date  in  1724  ;j 

an ' 


1 


in  the  Time  of  Lord  Chancellor  Hardwicke.  8io 
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and  fubmlts  to  the  court,  that  the  plaintiff  is  precluded  from  this  ^or 
after  the  pronouncing  of  the  decree.  ihkukao. 

Or,  if  he  is  not  precluded  by  the  decree,  that  this  bill  is 
improper;  becaufe  the  plaintiff  may  then  come  under  the  de- 
cree, in  order  to  have  it  fettled,  whether  he  has  not  a  priority. 

The  affignments,  which  tack  the  plaintiff 's  deed  to  the' old 
mortgage  and  judgment,  bear  date  only  in  1751  and  1754. 

The  priority  between  the  plaintiff  and  defendants,  in  the  for- 
mer caufe,  is  the  material  point  put  in  queflion  there. 

What  is  prayed  by  this  bill  is,  in  efFe61:,  to  alter  and  do 
wh^t  is  direilly  contrary  to  the  former  bill,  but  not  to  reverie 
it. 

There  is  no  inftance  where  this  court  has  made,  between  the 
fame  parties,  two  oppofite  decrees,  in  two  different  caufes and 
therefore  the  prefent  bill  is  totally  improper. 

Nor  can  there  be  any  cafe  cited,  where  this  court  have  al- 
lowed of  tacking  incumbrances  after  a  decree  has  been  pro- 
nounced ;  and  whether  this  is  within  or  without  the  former  de- 
cree, quacunque  via  data^  it  is  improper,  and  the  demurrer  ought 
to  be  allowed. 

Wix.Torh^  counfelof  the  fame  fiJe  :  '  , 

This  is  a  bill  prima  imprejfionis,  [  8 1 1  ] 

There  are  only  two  ways  of  proceeding  : 

Either,  after  a  decree  is  figned,  and  inrolled,  by  a  bill  of 
review  (i)  ;  or,  if  not  figned,  there  muft  be  an  application  to 
the  court  to  bring  a  fupplemental  bill,  in  the  nature  of  a  bill  of 
review  (2)  ;  and  an  original  bill  cannot  be  brought  to  affe£l  or 
alter  a  decree,  unlefs  in  a  cafe  where  the  decree  was  obtained  by 
fraud. 

The  rule,  with  regard  to  tacking,  is,  that  a  third  incum- 
brancer taking  in  the  firfl  to  give  him  a  priority  to  the  fecond 
mortgagee,  mufi:  have  no  notice  of  the  fecond  at  the  time  of  his 
money  lent ;  but  rhis  has  never  been  allowed  after  a  decree,  nor 
do  I  know  it  has  been  fuffered  even  after  a  bill  brought. 

Mr.  Ho/kins^  of  the  fame  fide  : 

The  matter,  which  is  difcovered,  is  not  a  mattsr  exifiing  be- 
fore the  fuit,  but  fubfequent ;  and  if  this  fuit  was  fuffered  to  go 
on,  there  would  be  two  clafhlng  decrees  with  each  other. 

This  bill  admits  the  priority  of  the  defendants  ;  and  therefore 
if  we  have  obtained  a  right  by  the  decree,  which  dire£ls  our 
mortgage  to  be  paid  in  the  firft  place,  this  court  can  never,  by  a 
tranfadlion  between  the  prefent  plaintiff"  and  a  flranger,  vary  the 
decree,  as  to  a  right  a6lually  attached  to  the  defendant. 

Such  a  proceeding  as  this  would  be  big  with  abfurdities  ;  be- 
fcaufe,  fuppofing  the  plaintiff  fhould  have  a  decree,  yet,  if  ano- 
ther incumbrancer  hereafter  difcovers  a  mortgage  precedent  to 
jthe  plaintiff's,  he  may,  with  an  equal  right,  bring  an  original  bill 

'A- 

'  (l)  Tayloj  V.  Sharps  3  P.  371.  \0.  Slandijh  v.  RadJ^y,  anie  z  ycA.  itt, 
Gould  NyTancred.^  ante  ^i&^.'Norrisw,     Mome   v.  Moore,  2  f^cf.  597.  Mujfill-y^ 

he  Kdve  ante  l6.  Morgan^  3  Bro,  Qha.  Re^,  74, 

(2)  LezvellifijV'  MacH\iorth,  ante  2  vol. 
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WOSTLEY  V. 
BiKKHEAD. 


A  third  mort- 
gagee  cannot 
t  .ke  in  a  prior 
fecurity,  to  dif- 
place  a  fecond 
mortgagee,  after 
a  decree  to  ac- 
count, and  be- 
fore the  Mafter 
has  made  his  report. 


to  vary  tlie  firft  decree  and  the  fecond,  fo  that  there  will  be  m 

end  of  litigations  if  this  wzs  to  prevail. 
Lord  Chancellor, 

If  a  bill  of  this  kind  was  fufFered,  it  would  make  great  con- 
fufion  in  the  proceedings  of  this  court,  and  introduce  the  utmoft 
Inconvenience. 

As  to  the  third  mortgagee's  taking  in  a  prior  fecurity,  in  or- 
der to  ouft  and  difplace  the  fecond  mortgagee,  I  am  clearly  of 
opinion,  that  fuch  a  tranfa£lion,  after  a  decree  to  account,  and 
before  the  Mafter  has  made  his  report,  will  not  avail  to  the  pre- 
judice of  the  fecond  mortgagee  (i)  :  and  therefore  do  allow  the  ds" 
murrer* 


(  i)  Secus  where  a  third  mortgagee  buys 
In  the  firft  mortage  pendente  lite.  Rohinfon 


V.  DaviJfon,  I  Bro.  Cha.  Rep.  63, 


Cafe  300.  Kemp  verfus  Machrell,  Augujl  7,  1754. 
[  812  ] 

S.  C.zVef.  579.  /t     Crofs-bill  had  been  difmiifed  with  cofts,  but  before  the 

On  theclrcum-  U\  ^.^^^^  ^^^^  ^^^^^     afccrtaincd,  the  plaintitF  died. 

ftances  of  this  ^  '  r 

cafe,  though  the 

piaintifi'  died  before  the  cofts  were  taxed,  yet  the  defendant  may  revive  for  thofe  eofts  (i). 


^  The  queftion  was,  Whether  the  defendant  can  revive,  o 

there  can  be  any  method  of  proceeding  in  refpe^l:  of  thefe  cofts. 

The  general  rule  is,  that  cofts  moriuntur  sum  perfona,  and  i 
was  faid  there  was  nothing  to  diftinguifti  this  out  of  it,  nor  doe 
the  cafe  fall  within  any  of  the  exceptions  to  the  rule. 

Lord  Chancellor, 

Upon  the  general  rule  as  laid  down,  there  can  be  no  revivor 
otherwife,  if  the  cofts  had  been  taxed. 
The  right  to        I  always  held  this  to  be  a  hard  rule,  and  a  very  nice  diftlnc- 
cofts  1:  the  fame  ^  ^-         cofts,  is  the  fame  before  taxation  as  after,  only 

betore  taxation  a«         '  ©  1  r         •      1  Ik 

after.  the  quantum  has  not  been  alcertamed.  |l 

This,  I  think,  is  one  of  the  cafes  where  the  court  ought  to  dif-' 

penfe  with  the  ftri6t  rule. 

Where  there  is  a  particular  fund  to  anfwer  the  cofts^  the  court 

will  direcl  them  to  be  paid  out  of  that  fund. 

The  caufe  was  heard  on  the  original  and  crofs-blll  at  the  fame 

time,  and  the  decree  in  the  original  bill  gave  the  defendant  his 

cofts  out  of  the  furplus. 

A  crossbill  U        The  crofs-bill  is  a  defence,  and  always  confidered  fo,  and 

cotnea"d  ^^th"  therefore  htx  one  caufe    the  court  having  given  the  defendant 

the  original  J      his  cofts  in  the  original  bill,  can  any  thing  be  more  natural  thar 

they  are  always       deducl  the  cofts  he  was  to  pay  on  account  of  the  crofs  bill 

^s'one^caufe  ^  wliat  lic  is  to  receive  on  account  of  cofts  upon  the  original 

bill?  I 

(1)  Vide  Bhuoer  t.  Monets,  ante  772,  ! 

I  aB] 


in  tKe  Time  of  Lord  Chancellor  H  ardwicke.  8  r  z 

I  am  of  opinion  the  taxinpj  of  the-  cofts  m  the  crofs  bill  ought  Kemp  v. 
to  have  been  ftayed  till  the  Maftel  had  taken  tlie  account  in  the 
original,  and  it  was  feen  what  was  due  to  the  defendant  in  that 
caufe,  and  that  both  are  fo  conne6led  together,  they  can  be 
confidered  but  as  one  only,  and  therefore  the  exception  to  the 
Matter's  report,  for  not  allowing  the  defendant  in  the  crofs  bill 
to  revive  for  the  cofts  againft  the  plaintiff,  who  is  dead,  ought  to 
be  allowed. 


In  the  Matter  of  Thomas  Hogan  a  Lunatick,  Augufl  9,  I754»  Cafe  '"oi 

.  r  813  ] 

Til  E  petitioner  had  taken  all  the  affidavits  before  himfelf  Affidivits  taken 

notwithftanding  he  had  been  Solicitor  throughout  the  ^""[^'^  ^  P"f°? 

-  o  "  who  was  a  lolici- 

CaUle.  tor  in  the  caufe. 

Lord  Chancellor,  >  cannot  be  read. 

If  I  had  known  this  at  the  time,  I  would  not  have  fufFered  the 
affidavits  to  have  been  read. 

At  common  law  it  is  always  obje£led  to,  and  difcountenanced,  The  petition  dif- 

and  equally  fo  in  equity,  from  the  inconvenience  that  would  ^'^g^'^jij^'jjgj^j, 

arife  if  fuch  a  pra6l:ice  was  fuffered  ;  for  this,  and  other  rea-  come  out  of  the 

fons,  the  petition  was  difmifTed  with  cofts  to  come  out  of  the  foiici tor's  pockec 

pocket  of  the  folicitor,  who  thus  very  improperly  took  the  J^^davits!  '^^^ 
affidavits. 


Ex  parte  Birchell^  November  I,  1754.  Cafe  302* 

AN  application  on  the  behalf  of  Sarah  and  Mary  Birchell,  ^  cruardian  may 
infants,  that  a  guardian  may  be  appointed,  Sarah  being  1 9>  be  appointed, 
and  Mary  1 2  years  of  age.  no  caufe  ia 

And  at  the  fame  time  Mr.  Croucher  applied  for  leave  to  marry  C0»- 
Sarahy  the  relations  affenting. 
Lord  Chancellor, 

The  firft  part  of  the  petition  is  neceflary,  as  one  of  the  in- 
fants is  fo  young. 

But  there  is  no  fort  of  occafion  for  the  latter,  and  goes  upon 
a  miftake  and  mifapprehenfion  of  the  marriage  bill. 

If  perfons  would  attend  to  the  Rubrick^  which  is  now  cJf  1^0 
years  ftanding,  they  have  a  very  eafy  method  to  purfue  by  pii- 
blifliing  the  banns  in  the  church,  and  if  there  is  no  lawfal  impe- 
diment, nothing  can  prevent  the  marriage. 

When  I  confider  the  Rubrlck^  and  the  a6^  of  u'lif  )rmity,  ^^-"^  HarJzahke 
which  takes  in  the  very  text  of  the  Kubrick,  I  am  afloniihed  how  wTAcf'tbac'di' 
licences  ever  got  footing  in  this  kingdom  ;  and,  for  my  own  part,  m^miages  were 
I  could  wifti,  that  all  marriages  were  by  publication  of  banns  ^^  p^i>i'^" 
onlv. 


(i)  McWfiv.  De  QoH(t.  ante  i  vol.  14. 
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Ex  parte  ■        I  have  lately  had  a  young  gertleman  and  lady  out  of  GUt  ,r^: 
BiRCHELL.    cefterjh'irey  whofe  fortune  was 'only  800/.  to  petition  me  fc 
leave  to  marry,  which  vv^as  putting  themfelves  to  a  very  neec 
lefs  charge,  and  therefore  I  mention  this,  to  prevent,  for  tl: 
future,  the  trouble  and  expence  to  parties  in  fuch  applications. 

The  uncle,  Mr.  Robert  Birchell^  appearing  in  court  who 
likcwife  the  only  acting  executor  under  the  will  of  the  fathe 
in  which  all  his  perfonal  eftate  is  divided  in  equal  (hares  betwee 
the  two  daughters  and  his  wife,  agreeing  to  accept  of  the  gua 
dianfhip  at  the  defire  of  the  infants  his  nieces,  he  was  appointe 
accordingly,  though  no  caufe^was  depending. 

And  Lord  Chancellor  faid,  after  the  order  is  drawn  -up,  an 
he  is  properly  guardian,  it  will  be  in  his  difcretion  to  approve  c 
notof  the  match  propofsd,  but  would  give  no  diredions  himfe 
on  this  part  of  the  petition* 


Cafe  303*  Ex  parte  Catcot^  November  1754. 

S.  C.  ante  1  vol.   ""T^  H  E   petitioner,   who  was  adminiftrator  of  Tyrrel, 
T°he*  adminlftra  bankrupt,  applies  to  the  court  for  the  bankrupt's  allow 

torofa  bankrupt  aucc.  He  having  made  a  neat  dividend  of  loj*.  in  the  pound. 

intitied  to  the 

bankrupt's  allowance,  where  he  has  divided  10  s.  in  the  poand. 

Lord  Cha?icellor  ordered  that  the  affignec,  out  of  eiFe£^:s  in  h 
hands,  (hould  pay  the  allowance  to  the  petitioner,  at  the  rate 


Loi 


ion 
tlie 


5/.  per  cent,  on  the  money  got  in,  not  exceeding  the  fum  c 


200  /. 


Cafe  304.  Maitland  verfus  Wilfon^  December  i"],  1 754. 


Lord  Chancellor, 

A Bill  was  brought  to  impeach  the  defendant's  purchafe  c 
an  eftate  that  belonged  to  Mr.  HoJIewcod  of  Woneferjhm 
and  is  direaed  to  for  fraud  and  impofition,  and  infifting  it  (hould  be  confidere 
Hand  for  an  an-  ^j^j^       ^  mortcia^e,  the  defendant  not  havino:  paid  near  th 

fwer ;  the  words        ^  o  i:>  >  &   r  1 

-with  liberty  to  Value. 
except  mufi:  be 

added,  to  prevent  the  eftabllfhlng  it  as  a  good  anfwer  (i). 

The  defendant  pleaded  the  purchafe  deed,  the  feveral  furr 
which  were  the  confideration,  and,  amongft  the  reR,  a  fum  c 
4958/.  odd  money,  really  paid. 

But  then  it  was  pleaded  in  fuch  a  manner,  that  it  fcems  rathe 
a  recital  of  the  purchafe  deed;  whereas  it  ought  to  have  bee 
pleaded  diflinil  and  feparate  from  the  recical,  and  fliould  hav 
been  averred  by  the  plea,  that  the  Ja'd  fum  mentiofied  as  the  cofiji 
deration  in  the  deed^  was  really  and  bona  tide  paid. 


(i)  SeL'on  v.  Le^wen,  3  P,  ir,  239.  CoL'  v.  Wikoch^Mof,  74. 

Thi 


•  •  need. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  8t^ 


This  being  a  p!ea  to  the  relief,  and  not  to  the  difcovery,  if  I  Maitlano 
'■as  to  direct  it  fhould  ftand  for  an  anfwer,  without  the  words,  -  Wii.«on. 
.  ,|,|'ith  liberty  to  except,  it  would  be  ellablifliing  it  as  a  good  an- 
ver,  and  therefore,  to  prevent  this,  it  is  necelTary  thefe  words 
louid  be  added. 


pointei 


.  ,  Radfird  verfus  WllfoUy  the  fame  Day»  Qt^^q  305. 

Lord  Chancellor, 

tN  the  prefent  cafe  there  is  a  plea  put  in  of  a  purchafe  for  a  Where  the  bin 
valuable  confideration  withouc  notice,  cloathed  with  a  pof-  partjcu- 
^SlTion  of  40  years,  (for  the  eftate  was  bought  ni  17 14),  and  infta-ces  of  no- 
il the  equity  fet  up  by  the  plaintiff,  the  ilfue  in  tail,  is,  that ^V^; ''f.'^^^  P^^^^"^- 
here  was  notice  of  the  will  under  winch  the  eftate-tail  was  defendant,°his  ^ 
reated,  and  that  there  ought  to  have  been  a  recovery  fufFered  denial  of  notice 
n  the  lord's  court  by  the  tenant  in  tail,  the  anceftor  of  the  ^^^^^^l]^^ 
>laintiff,  at  the  time  the  eftate  in  queftion  was  purchafed  by  the 
)erfon  under  whom  the  defendant  claims,  and  that  a  bare  fur- 
■ender  only  is  no  bar. 

It  has  never  been  laid  down,  that  a  common  recovery  is  ne- 
leflary  to  bar  an  eftafe-tail  in  copyholds,  and  therefore  I  am  of 
)pinion,  than  an  equitable  eftate-tail  in  a  copyhold  will  be  bar- 
ed by  a  furrender  in  the  lord's  court. 

■  Some  judges  who  have  fat  here  have  been  of  opinion  that  an 
jquitable  eftate-tail  at  common  law  might  be  barred,  even  by  a 
"•^'leed  of  bargain  and  fale  inrolled  ( i) ;  but  it  has  been  held  other- 
m{Q  fmce,  and  now  a  recovery  is  neceffary  (2). 

Here  the  inftances  of  notice  charged  in  the  plaintiff's  bill  are 
particular  and  fpecial,  to  which  the  defendant  has  given  no  an- 
swer, and  therefore  the  plea  muft  be  over-ruled,  for  a  general 
lenial  of  notice  is  not  fufficient,  it  muft  be  denied  as  fpecially, 
and  particularly  as  it  is  charged  (3). 


iteol 


JlHil 


(  O  I     -rn.  440.  Beverley  v.  Beverley j  2  F'ern,     (2)  Legatt  v.  Sezuell,  2  Vcrn.  5  5;  2. 
ll^^.  Hopkins  v.  Hopkins i  ante  I  vol.  591.  (3)  Vide  Senhosife  v.  Earl^  2  Fef.  450, 


Hawley  verfus  Taylor  y  the  fame  Da^.  Cafe  306". 


^j/T^  H  E  bills  ftates  a  right  in  the  plaintiff  to  a  quart  in  every  Ageneralde^nur- 

\     four  buihels  of  corn,  brought  to  the  market  at  Brentford^  th^/bnT ^'^th'' 

for  toll,  by  virtue  of  a  grant  from  King  James  the  Firft,  and  that,  fads  as  iLudhy 

in  confideration  of  this,  his  anceftor  built  the  market-place,  and  ^'^^  pJ^mtiff 

he  is  himfelf  at  a  great  expence  in  repairing  it.  deadj^  a^qlfef 

And  further  ftates,  that  the  defendant,  in  order  to  incroach  tiena'ckw'. 
upon  this  right,  and  prevent  the  corn  being  pitched  in  the  mar-      [  816  2 
ket  as  the  grant  direc^-ls,  in  combination  with  Teveral  farmers  in 
the  neighbourhood,  has  contrived  that  famples  of  corn  fhould  be 

brought 


Hawley  v. 
Taylor, 


CASES  Argued  and  Determined 

brought  to  his  houfe,  and  hung  up  there,  where  the  perfons  wl 
have  occafion  to  buy,  may  come  and  deal  by  fample  for  wl 
corn  they  want,  and  infiPcs  that  this  is  an  incroachment  upon 
right,  and  defrauding  him  of  the  toll,  and  therefore  has  broug] 
his  bill  for  a  difcovery  of  thefe  matters. 

The  defendant  demurred  to  the  bill,  for  that  it  was  a  m( 
jqueftion  at  law,  and  the  matters  of  fa6t  fet  forth  by  the  coi 
plainant  himfelf  are  infufhcient  for  him  to  proceed  upon,  or 
oblige  the  defendant  to  anfwer. 

Lord  Chancellor, 

This  is  a  cafe  JlriBi  juris,  and  if  the  plaintiff  is  lord  sof  tl 
market,  under  a  grant  from  the  crown,  he  may  bring  an  a| 
tion  at  law  ( i ). 

Either  the  corn  lodged  at  the  defendant's  is  liable  to  toll, 
not  liable,  which  may  be  determined  upon  an  action. 

If  the  defendant  flops  the  corn  from  being  brought  to  markc 
it  is  a  foreftalling,  and  an  indictment  may  be  preferred  agaii 
him  upon  that  account. 

So  that,  upon  the  circumdances  of  this  cafe,  there  is  no  fc 
of  equity  which  will  intitle  this  court  to  interpofe,  and  conl 
quendy  the  demurrer  mud  be  allowed. 


( 1 )  Vide  A7ion,  z  Vef.  4 1 4. 


Cafe  307. 


Epi  parte  Matthews  a  Bankrupt y  December  20,  1754. 


Aperfon  undef  a 
commiflion  of 


MR.  Gary  proved  a  debt  under  the  commiffion  in  the  rigL^jj 
of  his  wife,  amounting  to  5000/.  being  her  fortune  uM||j^ 
prove  a^debtir^  ^^'^  ^  marriage  fettiement,  and  has  alfo  brought  an  adion 
the  right  of  his  law  in  his  own  right,  for  a  debt  due  to  him  for  goods  fold  and 

wife,  and  yet  Uvered. 
b/ing  an  action  m 
his  own  right  for 

a  debt  due  to  himfelf  from  the  bankrupt  (i). 


The  debt  proved  under  the  commiffion  being  fo  large,  prevei 
the  petitioner  from  having  his  certificate. 

Lord  Chancellor, 

The  court  undoubtedly  will  never  fufFer  a  creditor  to  fplit  a  d| 
mand,  and  prove  part  under  the  commilTion,  and  profecute, 
the  fame  time,  a  bankrupt  for  the  remainder  at  law. 
t  817  ]       But  this  cafe  is  quite  different  j  for  here  are  two  remedies  ai 
different  rights,  and,  I  fliouid  appre}iend,  he  might  even  haj 
done  it,  if  the  debts  had  been  both  in  his  own  right. 

The  prefent  is  the  ftrongefl  inftance  that  can  happen,  tl 
debt  of  5000/.  being  fecured  to  the  wife  by  a  judgment  befoj 
marriage,  and  will  furvive  to  her,  if  the  hufband  fhould  die  b| 
fore  her. 


(1)  Ex  parti  BQt ta  il,  ante  i  vol.  109*  Eic  parte  Crin/s^ij  1  Bro.  C ha.  Rep.  270. 

Suppc 


in  the  Time  of  Lord  Chancellor  HiRDwicKE.  8r7 

Suppofe  one  debt  had  been  due  to  Mr.  Gary  by  bond,  and  pam 
other  upon  an  account  current,  and  he  had  brought  a  bill  /J^c^editorTy 
),j  ;re  for  the  account,  and  an  allien  at  law  upon  the  bond  :  thefe  bond,  and  upo« 
e  two  diftinft  things,  and  therefore  the  court  will  Jet  him  go  *"  account  cur- 
1,  both  in  law  and  equity.        ^   ^        ^  ThmZttlfv 
If,  indeed,  he  was  to  bring  a  bill  in  equity  for  an  account  cur-  tbe  latter,  and 
nt,  and  an  action  at  law  for  a  particular  item  in  that  account,  jhe^^rmer"^*^'* 
e  court  would  in  that  cafe  oblige  the  plaintiff  to  make  an 
CfSlion, 

In  cafes  of  bankruptcy  the  court  may  determine  in  a  fummary 
ay,  and  exercife  a  difcretionary  power ;  but  notwithftanding 
lis,  they  govern  themfelves  by  way  of  analogy  to  the  ufual  and 
rdinary  proceedings  in  the  court  of  chancery  :  and  as  the  famiC 
lie  would  hold  in  the  point  of  election,  if  Mr.  Garyvjzs  carry- 
tg  on  a  fuit  by  bill  here  for  one  demand,  and  by  action  at  law 
)r  the  other,  I  am  of  opinion,  in  this  cafe  likewife,  he  ought  not 
)  be  reftrained  from  his  double  remedy,  and  therefore  the  peti- 
on  muft  be  difmilTed. 


foil 


vent 


1 


Balduuin  verfus  Machown^  January  1 8,  1 754*  Cafe  30S. 

A  Supplemental  bill  brought  againfl  a  defendant,  who  was 
i\  no  party  to  the  original  bill,  to  anfwer  the  matters  charged 
1  the  original  bill. 

The  defendant  demurred  ;  and  for  caufe  of  demurrer  (hewed, 
bat  he  was  no  party  to  the  original  bill,  nor  was  any  new  matter 
rctended  in  the  fupplemental  bill  to  be  arifen  fmce  the  filing  of 
he  original  bill. 

The  demurrer  allowed  by  Lord  Chancellor  (i).  " 

( I )  Fidi  Lewellin  v.  Mackuuorib,  ante  z  vol.  40. 
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Abatement. 

A Plaintiff  on  the  death  of  a  defend- 
ant is  not  obliged  to  bring  a  bill  of 
revivor,  but  may  file  a  new  biii.  Page 

486 

Account'    See  ^Dectec,  ^^aCler  in 
Clbanccrr,  #efne  #?oSt0,  Jnfant, 
■  Cu!)e0,  mu  of  meDi^o?. 

A  plea  of  a  ftated  account  to  all  matters 
le/ore  accounted for  is  bad  ;  it  iliould  a- 
ver,  that  it  is  juft  and  true  to  the  beft 
of  the  defendant's  knowledge  and  be- 
lief. 70 

Where  a  bill  not  only  impeaches  an  ac- 
count, but  charges  the  plaintiff  has  no 
counterpart;  if  the  defendant  pleads 
a  flated  account,  he  mult  annCK  it  to 
his  anfwer.  303 


Vide  Cjcccutoj,  ^pifitual  Court, 
^^avOjallins  of  a^GTcts,  il^ejct  of 
%\\\, 

^  bill  brought  by  a  creditor  of  an  intet 
tate  for  i©o/.  on  note,  charging  that 


the  adminiflratrix  promifed  to  pay  it 
as  foon  as  fhe  could  get  in  eifeds,  to 
which  fhe  pleaded  the  llatute  of  limi- 
tations, and  that  fhe  made  no  promifc 
to  pay  the  note,  too  geiieral :  for  Jhe 
fpotdd  ha^ve  pleaded  Jhe  mads  no  promifs 
to  pay  out  ■  feiffets*  Page  70 

If  the  principal  is  barred,  the  intereft  is 
fo  like  wife.  71 

Though  the  mother  took  out  adminiflra- 
tion  during  her  daughter's  minority, 
yet  the  mo!nent  fiie  comes  to  the  age  of 
17,  fhe  is  ipfo  fafto  adminiftratrix,  and 
fD  confidered  by  relation  from  the  be- 
ginning. 422 

An  adminillrator  dm  ante  jninore  cetate^  is 
in  general  a  competent  witnefs  after 
the  adminiftration  is  determined.  603 

A  truftee  is  confidered  in  this  court  a$ 
having  no  interell  at  all,  and  is  examin- 
ed by  order  every  day  ;  but  an  executor 
or  adminiltrator  in  truft  have  been  de- 
termined not  to  be  capable  of  being 
examined  ;  the  ground  of  this  diftinc- 
tion  is,  that  an  executor  is  anfv.'erable 
for  devallavits,  ^c.  which  may  give  an 
improper  bias  to  his  mind,  and  the 
polfibility  of  mal-adminiftration  has 
induced  this  court  to  rejed  him  as  a 
witnefs.  t)0^ 

An 
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An  adminiilrator  (durante  minore  estate 
cannot  fue,  nor  can  he  be  called  to 
account  but  by  the  executor,  and  he 
is  not  anfvverable  to  any  other  perfon 
for  whatever  he  may  do  during  his  ad- 
minillration.  Page  604 

If  an  aftion  at  law  fhould  be  brought 
agaiafl:  an  executor,  fuch  adminiftra- 
tor  may  be  introduced  as  a  witnefs  for 
liim,  and  if  To,  it  would  be  hard  to 
fay,  he  may  not  be  examined  in  equi- 
ty. 605 

He  is  very  little  more  than  a  perfon  ap- 
pointed ad  colligendum  hona^  or  admi- 
niftrator  pendente  lite,  who  are  always 
admitted  as  witnefles.  ii}id. 

After  fuch  adminiftrator  has  poficiTed 
himfelf  of  eflefts,  if  brought  before 
the  court  without  the  executor,  he 
may  demur  for  that  caufe.  606 

The  bill  charged  the  adminillrator  du- 
rante minore  ^etate  had  not  accounted, 
and  delivered  over  the  aflets  received 
to  the  executor,  who,  by  her  anfvver, 
Snftead  of  infilling  fhe  had  accounted, 
fubmitted  to  pay,  this  made  her  an 
incompetent  witnefs,  605 


Though  an  aflioh  be  brought  for  Several 
demands,  and  a  judgment  for  one 
only,  it  is  as  much  a  judgment  as  if 
there  had  been  a  particular  determin- 
ation upon  each.  627 


350  of  IDarlfamcnt. 


See  at 


Ena6ling  words,  if  they  take  in  the  mif- 
chief,  fi^.ail  be  extended  for  that  pur- 
pofe,  though  the  preamble  to  the  lla- 
tute  does  not  warrant  it.  205 

Where  a  new  adt  of  parliament  is  made 
to  alter  the  law,  it  is  the  bufinefs  of 
judges  to  mould  their  praftice,  fo  as 
to  render  it  conformable  to  the  legif- 
laturc.  207 

Ko  in  fiance  of  applying  for  an  aft  of 
parliament  for  the  marriage  of  a  young 
Jiidy,  who  has  a  money  portion  only, 
merely  becaufe  file  is  an  infant.  613 

The  reafon  why  fuch  applications  have 
been  made  in  refped  10  real  eftate  is, 


that  the  rights  of  infants  fiiall  not  b|  \ 
bound  by  any  agreement  in  relation  t 


It,  unlefs  the  hufband 
fue  by  that  marriage. 


fhould  have  i 
Page  6 1 


^^tsemptfon.  Vide  ^atfgfagi'cnj  €D 
Dence. 

Ademptions  are  confined  to  fuch  irr 
fiances  where  a  teftator  applies  a  fui 
of  money  to  the  fame  purpofe,  fc 
which  he  had  before  given  the  legac 

I 


%t^Wmim,    See  |!)»ctentati'on 


to 


An  advowfon  in  grofs  will  not  pafs 
the  v/ord  lands,  but  by  the  words  tj 
nements  and  hereditaments  it  will.  \i 

An  advowfon  in  fee  in  grofs  is 
by  defcent,  to  fatisfy  bond-creditoj 

A  mortgagee  muft  accept  of  a  mortgi 
gor's  nominee  to  an  avoidance  of 
advowfon ;  for,  inftead  of  bringing! 
bill  of  foreclofure,  he  fhould  haf 
prayed  a  fale  of  the  advowfon.  5 

#ffit)ati'|0.    See  £)atl),  H^ill,  fix 
Commitment. 

Where  a  bill  is  merely  for  a  difcovc 
of  a  deed,  or  for  producing  it  at  h 
no  affidavit  is  necefFary ;  otherwil 
where  the  plaintiir  wants  to  chai 
the  jurifdiflion  from  a  court  of  Ij 
to  a  court  of  equity.  i[ 

Affidavits  taken  before  a  perfon  who 
a  fciicitor  in  the  caufe  cannot  be  re| 

The  petition  difmiffed,  and  the  colls 
reded  to  come  put  of  the  folicit( 
pocket  who  took  the  affidavits, 

IJtgrecmcut.   See  |^urc^;afc,  ^nfaj 

ficU  pctfo^mancc,  5Dcan  a»D  CI 
ter,  iJi^oneH. 

In  refpeft  to  a  part  performance  of  agi 
ments.  vide  note  il 

Where  an  agreement  has  been  redu 
to  a  certainty,  and  the  fubftancel 
the  ftatute*  of  frauds.,  complj 


I J  till 
lb  t 
iiped: 

hlil! 
|lii0iVf| 

con 
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with  in  the  material  part,  the  forms 
have  never  been  infilled  upon.  Page 

503 

'I  Where  there  is  a  complete  agreement  in 
writing,  and  a  perfon  who  is  3  party, 
and  knows  the  contents,  fubfcribes  it 
as  a  witnefs  only,  flie  is  bound  by  it, 
lor  it  is  a  figning  within  the  llatute. 

50+ 


%c^xzzmxit  untier  ?^.int).    See  ^^ar^ 

Agreement  l^^arol.  See  Statutes 
of  frauds  ano  perjuries,  -Agree- 
ment. 


H.  in  her  life-time  agreed  with  M.  to 
convey  to  him  her  intereft  in  a  life- 
hold  eftate  for  300/.  to  paid  at 
three  inftalments,  and  two  of  lOo/. 
each  were  paid  by  M.  accordingly, 
but  before  the  third  payment,  an  ac- 
cident happening  which  made  the 
thing  more  valuable,  and  H,  infilling 
ca  an  advance,  M.  agre^!d  to  give 
140/.  more,  but  //.  dying  foon  af- 
ter nothing  further  was  done,  nor 
the  conveyance  executed  ;  Lord  Hard- 
nvicke  decreed  the  agreement  to  be 
carried  into  execution  in  favour  of  the 
adminillrator  of  H.  againfc  M.  and 
the  heir  at  law  of  H.  i 
oveilDelivery  of  poflellion,  or  payment  of 
tlail  money,  is  a  part  performance  of  an 
rwifi    agreement  not  reduced  into  writing.  4 


igrccmettt,  tBhcn  to  be  pcrfczineD  in 
^psrci'e,  auD  lBl)cu  not.    See  :C>atl)3 


n  general,  this  court  will  not  entertain 
a  bill  for  a  fpecihc  performance  of 
contrafts  for  chattels,  or  which  re- 
late to  merchandize,  but  leave  it  to 
law,  where  the  remedy  is  much  more 
expeditious;  bur,  in  the  prefent  cafe, 
the  agreement  not  being  final,  but  to 
be  made  complete  by  lubfequent  ads, 
a  bill  to  carry  it  into  execution  will  be 
allowed.  5  S3 

.^(j^jifhe  court  ought,  to  weigh  with  great 
'  "     nicety  cafes  of  this  kind,  before  ihey 
determine  the  bill  prcpjer,  w/iere  it  is 
.a  mere  pcrfonal  chattel.  3S5 
"very  agreement  of  this  fort  ought  to  be 
iertahu  fa'-r  and  ju(l  in  all  its  part.-. 
Vol.'  U[. 


or  this  court  will  not  decree  a  fpeclfic 
performance.  Page  385 


^^recment  dn  ^^nrrtagc.    See  «)et- 


%\\\m\\,'^.    See  Surplus 
JutereU:  of  j^ouep, 

The  plaintiff,  intitled  to  an  annuity  q 
200/.  a  year  for  life,  out  of  Sir  R 
L.h  eftate,  being  a  priloner  in  th 
Fket,  fold  to  R.  D.  three  fourths 
the  annuity  for  1050/.  and  in  th. 
deed  there  was  a  provifo,  that  if  th 
plaintiff  fliould  at  any  time  defire  to 
purchafe  back  the  fald  three  fourths, 
and  give  fix  months  notice  in  wricino- 
to  R.  D.  his  executors,  ^c.  and  pay 
the  1050/.  then  R.D.hh  executors, 
^c.  fhouTd  re-aflign  to  the  plaintiff: 
at  the  time  the  parties  met  for  the 
execution  of  the  ueed,  R.  D.  infifted 
upon  an  indoriement  on  the  back  of 
it,  and  figned  by  the  plaintifF,  that  i:' 
the  plaintiff  fliould  re-purchafe  or  re- 
deem the  three  fourths  of  rhe  annuity, 
it  fhould  be  upon  payment  of  1050/. 
and  75  /.  and  all  arrears :  the  plaintiff 
being   in  perfed  health,  and  under 
the  age  of  twenty-two  years  when  he 
executed  the  alignment,   brought  his 
bill  to  be  relieved,  and  that  on  pay- 
ment of  what  fliall  be  due  for  prin- 
cipal and  interell,  the  defendants  may 
be  decreed  to  re-afhgn  the  annuity. 
"  Lord  Hankvicke  was  of  opinion  the 
plninrifl- in  this  cafe  was  intitled  to  a 
redemption,  and  that  the  annuity  he 
granted  ought  to  be  re-conveyed  on 
his  payment  of  1050/.  with  legal  in- 
terell, to  be  computed  from  the  lil  of 
June,  1737,  the  date  of  the  deed, 
but  directed,  if  any  fums  were  ad- 
V;'^t^<^ed  for  the  infurance  of  the  plain- 
tilt's  life,  they  fhould  be  added  to  ihj 
Jooo/.  and  carry  5/.  percent,  inte- 
relt  from  the  ref^Deaivd. times  of  pay- 
ing the  fame.'*  2-78 

The  court  Vath  very  prudently  avoided 
laying  down  any  general  rule  in  cafe, 
of  this  kind,  beyond  which  thev  will 
no;  go,  for  fear  the  fchemifls,  for  ex- 
3  ^  orbican 
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orbitattt  interefl,  fliould  find  out  other 
means  to  avoid  the  equity  of  this 
court.  Page  279 

There  is  a  ftrong  foundation  to  confider 
this  as  a  loan,  for  mod  of  thefe  bar- 
gains are  merely  loans,  but  turned 
into  this  lhape  to  avoid  the  itatute  of 
ufury.  ibid. 

There  is  little  difference  between  the 
meaning  of  the  word  redemption  and 
repurchafe  ;  and  in  the  indorfement 
they  are  ufed  proniifcuoufly,  which 
Ihews  the  parties  thefnfelves  confider- 
ed  it  av  a  power  to  redeem.  2 Bo 

Th^  re  being  no  covenant  to  repay  the 
money,  does  no?  make  it  lefs  a  mort- 
gage, for  the  WeLjh  and  moll  copy- 
hold mortgages  have  not  this  cove- 
nant, ibid. 

Lord  Hardzvich  was  of  opinion,  that 
the  diu'erence  in  the  value  of  annui- 
ties for  one's  own  life,  and  that  of 
another,  has  been  intirely  caufed  by 
the  dealers  in  thefe  annuities.  281 

The  variation  of  the  terms  was  taking 
advantage  of  the  plaintiii"'s  diilrefs, 
and  fo  infefted  the  whole  cafe,  that 
Lord  Hardwicke  determined  the  agree- 
ment ought  to  be  totally  fet  alide. 

Lady  C.  H.  gave  the  refidue  of  her  ePcate 
in  truft  to  pay  the  produce  thereof  to 
Lady  Dudley  for  life,  for  her  feparate 
ufe,  and  after  her  death  to  her  chil- 
dren, and  appointed  B.  executor. 
Lady  Dudley  wanting  money,  took  up 
120/.  of  B.  and  granted  him  an  an- 
nuity of  40/,  during  her  life,  and  di- 
refted  B.  to  pay  himfelf  out  of  the 
produce  of  the  refidue  of  Lady  C.  H.'s 
eftate,  by  quarterly  payments. 

**  Lord  Hardwicke  faid,  Lady  Dudley 
might  contrad  to  raife  money  by  loan, 
but  not  by  annuity,  as  it  is  too  large 
an  anticipation,  and  therefore  (he  was 
allowed  to  redeem  the  annuity  from 
the  beginning,  though  made  irre- 
deemable, and  the  payments  already 
made  directed  to  be  applied  in  dis- 
charge of  the  interert  in  the  firll  place, 
and  afterwards  in  fmking  the  prin- 
cipal, and  the  relidue  to  Oe  paid  out 
of  the  produce  of  the  tellatrix*s 
ertate.''  541 

Where  an  annuity  is  given  to  a  .♦•elaiion 
for  life,  and  it  has  been  paid  for  any 
length  of  years,  without  a  dedudion 
{qt  the  land-tax,  it  will  be  ptefumed 


1 


to  have  been  fo  paid  by  mutual  to\ 
fent,  and  the  payer  is  not  intitled 
be  relieved.  P^S^  S7 

^nf  toct.    See    CoS:0,  S)cfcnTjatt 

ii^i'il  amentjet)^  ComimSiaii,  ^Dat 
31ujuna-iou,  JBulc,  IDeiuurrer 

No  defendant,  by  his  anfwer  can  afFc 
the  rights  of  other  parties.  2 

The  original  bill  brought  for  difcove 
only,  the  amended  bill  prays  relie 
the  anfwer  to  this  is  to  be  confider 
as  a  part  of  the  anfwer  to  the  origin 
bill,  as  much  as  if  ingrofled  in  t 
fame  parchment,  and  a  part  of  t 
fame  record.  3 

A  hulband's  bringing  a  bill  againft 
wife  is  admitting  her  to  be  a  fei 
fole,  and  flie  mult  put  in  her  anfxv 
as  fuch.  4 

The  court  will  not  allow  a  defendant 
amend  an  anfwer  by  ftriking  out 
it  the  admiffion  of  a  fad,  by  whi 
the  plaintiff  would  be  deprived  of  t; 
benefit  of  this  evidence,  efpecialiy 
he  does  not  fwear  he  was  fa rprifed  : 
to  it,  or  ill  advifed  in  fetting  it  for 

The  party  is  not  bound  by  an  admiili 
of  a  confequence  in  law,  or  a  con 
quence  inequity,  for  the  court  is 
judge  of  the  law.  5 

Apportionment. 

As  to  apportioning  rents,  intcreH, 
annuities,  fee  Pearly  v,  Sffiith, 

Arbitrators.   See  Ai»arD. 

To  a  bill  brought  again  ft  an  arbitral 
feeking  a  difcovery  of  the  grounds 
which  he  made  his  award,  he  pleac 
in  bar,  that  he  was  not  obliged  to  t 
them  forth:  "  Lord  Ha*-d'wicke  x\iOXi 
it  unreafonable  he  (hould  be  put  ) 
fo  much  trouble  and  expence,  and 
lowed  the  plea."  ( 

If  there  be  a  palpable  midake  or  n  - 
calcu'ation,  the  party  aggrieved  r  r 
bring  his  bill  again  ll  the  party  in  wl 
favour  the  award  is  made  to  hav 
redified,  and  not  againll  the  arbitra 
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MxtxiXt^'     See   ^g;recmcnt0,  ^pe- 


ST,  IV,  the  plaintiff's  father,  by  articles 
before  marriage  had  the  eftate  in  que- 
fiion  limited  to  him  for  life,  and  af- 
ter his  death  to  H.  his  intended  wife 
for  life,  and  afcer  her  death  to  the 
ufe  of  the  heir  male  of  T.  W.  on  the 
body  of  H.  and  by  fettlemenc  before 
marriage,  declared  to  be  in  perform- 
ance of  the  articles,  the  premises 
were  conveyed  exactly  in  the  fame 
manner.  T,  IV.  in  his  life-time  bor- 
rowed of  D.  300/.  and  conveyed  the 
eftate  in  queftion  to  her  and  her  heirs, 
fubjed  to  redempcion  ;  and  the  re- 
prefentatives  of  Z).  in  confideracion  of 
314/.  paid  to  them  by  and  7".  JV, 
'  in  coniideration  of  36/.  paid  to  him, 
conveyed  the  equity  of  redemption  to 
K.  who  infifted  he  had  no  notice  of 
the  articles  or  fettlement  till  after  the 
death  of  T.  IF.  and  likewife  on  his 
being  a  purchafer  for  a  valuable  con- 
fideration.  The  plaintitF,  the  only 
Ton  of  the  marriage,  iniifted  T.  TV, 
was  intended  to  be  but  tenant  for 
life,  with  remainder  to  his  firft  and 
,  other  fons  in  tail ;  that  he  is  a  pur- 
chafer under  the  marriage-articles, 
which  are  to  be  confidered  in  the  fame 
light  as  if  they  had  been  ftridly  car- 
ried into  execution.  *'Lord  Hard- 
uoich  was  inclined  to  think,  that  the 
limitation  in  a  fettlement  to  IV,  R. 
for  life,  and  to  the  ufe  of  the  heir 
male  of  his  body,  had  created  an  ef- 
tate-tail  in  him,  and  that  the  plaintiff 
has  not  the  legal  title  to  this  eftate  : 
and  if  he  had,  was  not  intitled  to  come 
into  equity  for  deeds  and  writings, 
till  he  had  eftabliftied  his  title  firft  at 
la^/,  and  therefore  difmiffed  the  bill, 
fo  far  as  it  prays  to  fee  afide  the 
mortgage,  but  left  him  at  liberty  to 
redeem  AT.  the  affignee  of  the  mort- 
gage. ^  ^  Fageigi 
Where  by  articles  an  eftate  is  to  be  limit 
ed  to  A.  for  life,  to  his  wife  for  life, 
^  remainder  to  the  heirs  of  the  body  of 
j^.  this  is  confidered  here  as  an  eftate 
for  life  only  in  the  father,  and  the 
fettlement  made  afier  ftiall  be  redi- 
iied  by  the  articles  before  marri-jge, 

^93 


But  though  it  has  been  done  between 
parties  to  the  articles  and  fettlement, 
and  mere  volunteers,  yet  not  againft  a 
purchafer.  Pageip^ 

The  court  will  not  conftrue  words  which 
make  a  legal  eftate- tail  to  be  carried 
into  ftrid  fettlement,  except  in  the 
cafe  where  there  are  articles  as  well  as 
a  fettlement.  294. 

Where  there  are  two  equities,  he  who 
has  a  fuperior  equity  fliail  carry  it: 
and  as  the  fettlement  here  was  before 
marriage,  the  defendant,  as  a  pur- 
chafer, has  a  fuperior  equity.  295 


H^ffet^.    See  (Bxtmoh  ^(Tets  mar« 
ftiallei). 

An  alienation  of  affets  by  an  executor  is 
good  at  law,  unlefs  done  coUuftvely. 

,  237 

The  court  now  make  a  complete  decree 
in  bills  for  an  account  of  aftets,  by 
giving  the  party  his  debt  likewife. 

263 

A  devifee  of  an  annuity  for  life  charged 
on  the  perfonal  eftate,  where  there  is 
a  deficiency  of  affets,  fliall  abate  ia 
proportion  with  the  other  legatees; 
determined  on  the  authority  of  Halton 
verfus  Medlicot,  before  Sir  Jofeph  Je- 
kjlL  693 


^SlCTcts  b2  IDeCccnt,  anT>  I'n  tlje  l^antis 
of  tfee  i^ei'r. 

Sir  W.  F,  in  his  father's  life-time,  in 
conjideration  of  a  marriage  before  had^ 
and  of  2COO /.  portion,  limits  the 
eftates  mentioned  in  the  deed  to  the 
ufe  of  him  and  his  wife,  and  their  if- 
fue;  and  covenanted,  within  fix 
months  after  his  father's  death,  to  levy 
a  fine,  and  fufFer  a  recovery  for  af* 
furing  the  premiftes  to  the  ufes  in  the 
releafe,  with  a  power  to  revoke  thofe, 
and  create  new ;  he  accordingly  did 
revoke  them  ;  and  on  fuftering  a  re- 
covery of  thefe  eftates,  he  conveyed  to 
two  perfons  and  their  heirs  the  eftate 
to  the  ufe  of  himfelf  for  life;  and  then 
created  a  term  of  2000  years  for  raif- 
ing  portions  for  daughters  and  youn- 
3  B  2  gcr 
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ger  children,  remainder  to  his  firft, 
tSc.  Tons  in  rail  male,  remainder  in 
fee  to  himfelf.  The  executor  of  a 
bond-creditor  of  Sir  IF,  F.  brings  a 
bill  for  an  account  of  his  perfonal 
eftate,  and  if  that  falls  (hort  of  fatis- 
fying  the  debts,  prays  that  a  fufficient 
part  of  the  real  eftate  may  be  fold  : 
*'  Lord  Hardnv:cke  faid,  the  real  eftate 
having  never  been  aflets  of  Sir  F. 
the  lands  comprized  in  a  fettlement 
made  after  his  marriage  are  not  liable 
to  his  debts  by  fpecialcy,  for  they  are 
not  fpeciEek  liens  upon  the  eftate.'* 

Paoe  63  I 


%^zts  mnr(l)allcl3,  ant)  in  iDzHcr 
iDcbts  arc  to  be  paiD.    See  ^pcci- 

M.  agreed  to  purchafe  an  eftate  of  the 
plainC'fFs  for  \zool.  hut  died  hef  ore  he 
had  paid  the  'LchoJe  purchn/e  money  : 
M.  by  will,  after  giving  800  /.  legacy 
to  his  fifter,  devifes  the  eftate  pur- 
chafed,  and  all  his  perfonal  efta'e  to 
y.  K.  and  makes  him  executor  :  J.  K. 
commits  a  de'v^Jlavit  of  the  perfonal, 
and  dies,  and  the  purchafed  eftate  de- 
fcends  on  B.  7^".  his  fon.  The  court, 
to  give  the  legatee  a  chance  of  being 
paid  her  legacy  out  of  the  perfonal 
aflets,  diredts  4:he  plaintiff  to  take  his 
fatisfadion  upon  the  purchafed'  eftate 
iigr  the  reniaioder  ef  the  purchafe-mo- 
ney.  .  272 

AfTecs  defcended  on  the  heir  at  law  muft 
bs  applied  to  the  payment  of  debts, 
before  the  lands  can  be  ciiarged  which 
arc  J]^ec Ificullj-  de-v ed*  556 


l^UTxX)\nznt.   See  ^oiici'toj. 
Ztmm*^  ^^^'^  j^oUcuo;.    See  ^o- 

A  matter  coming  to  the  knowledge  of 
tlie  party's  attorney,  'i^c.  before  the 
caufe  was  heard,  is  aotice  to  the  party 
hinnelf  35 

ThiUi^h  a  country  rdtorney  aa.s  by  an 
a^ent  in  c;aifcs  in  this  court,  yet  he  is 
tQ  be  confiaert-d  as  the  lolicitor  like 
wife,  th".  u^h  he  lefides  in  the  coun- 


try ;  and  what  is  knowrt  to  him  is  con- 
ftru61ive  notice  to  his  clients.  Page  3; 
The  wife  an  executrix  of  an  attorney 
brought  a  bill  for  money  due  for  bufi 
nefs  done  by  her  huftjand,  as  the  de 
fendant's  attorney.  A  demurrer  to  th« 
relief,  as  a  remedy,  is  at  law  unde 
the  ftacute  of  zGec^  2.  for  the  becte 
regulation  of  attornies  and  folicitors 
**  Lord  Chancellor  Hatdzuidc  allowet 
the  demurrer/*  74 


3tert).   See  ^ibi'tvato?. 

If  arbitrators  are  miftaken  in  a  plai 
point  of  law,  it  is  aground  to  fet  afid 
an  award  ;  otherwife,  if  it  had  bee; 
a  doubtful  one.  491 

An  award  being  made  by  judges  of  rh 
parties  own  chufing  is  final,  un4eli 
there  is  collufion,  or  grofs  mifbehavioul 
irr  the  arbitrators,  5 

A  defendant  is  not  obliged  to  fer  out  thi 
account  between  him  and  theplainei 
after  an  award  in  his  favour  relati 
to  that  account ;  for  a  plea  of  an  awa 
is  good,  not  only  to  the  merits,  b 
to  the  difcovery.  5 

Arbinavcrs  are  no:  bound  to  give  noti 
of  the  time  they  intend  to  meet,  or  t 
particular  place  where.  zl^/ 


^aliment. 

SIR  John  Bar  top  y  in  1729,  lodged  ]e\ 
els  for  fafe  cuftody  in  the  hands 
Reamer  a  jeweller,  inclofed  in  a  papj 
that  v/as  ieaied,  and  put  in  a  bag,  wh« 
was  alfo  fealed  with  the  plaintilPs  feJ 
and  depofued  at  Seamcr'b  houfe  31 
the  fame  day  his  clerk  gave  a  receil 
for  them  in  thcie  v^ords  \  "  \Vhj| 
bag  lo  fealed  I  promife  to  t^ke  CJ 
'*  of  for  Sir  John  Hartop^  for  my  rpJ 
ter  J  anus  Reamer*'  (figned)  ilf 
chaelBuU:  and  in  the  receipt  all, i 
jewels  were  fpecified.    In  Ftbyual 
17  ?5,  Sea?ner  broke  bath  the  fea| 
took  out  the  jewels,  and  carried  the 
to  Mr.  Hearers,  the  banker's  Ihop,  a| 
borrowed  3Q0  /.  of  the  defendant 
pcfncd  the  jewels  as  his  own  proi 


gooci: 


and  as  a  fvcuritv  lor  the  'jOC 
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and  gave  his  promlfTory  note  for  the 
fame  fum  :  on  Mr.  Home's  refufing  to 
deliver  the  jewels  to  Sir  John  Hartop, 
he  brought  an  adion  of"  trover  and 
converfion  againfl  him :  and  the  jury 
'  having  a  doubt  whether  the  defend- 
^  ant  was  guilty  of  a  converfion,  or  nor, 
^  they  referred  it  to  the  opinion  of  the 
court  of  King's  Bench,  by  finding  a 
fpecial  verdid,  who  this  day  gave 
edi  ,fc  judgment  for  the  plaintiff  unanimouf- 
ly.  P^ge  44 

Sir  J.  H.'s  delivery  of  the  jewels  to  <W- 
'  mert  is  a  bare  naked  bail/nent  of  them 
for  the  ufe  of  the  bailor.  46 
Thedifference between  bailingand  pledg- 
ing of  goods  is,  that  a  paiunce  hath  a 
fpecial  property,  and  a  bailee  the  cuf- 
tody  only.  i^^i^t, 
S£amerh  breaking  the  feal,  and  taking 
the  jewels  out,  anddifpofing  of  them, 
made  him  a  trefpafler  to  Sir  J.  H.  ibhl. 
The  prefent  cafe  falls  within  the  rule  laid 
I  down  by  Lord  Coke,  that  where  J. 
'  leaves  a  chell  locked  with  B.  and  tak- 
eth  away  the  key,  there  A.  does  not 
intruil  B.  with  the  goods  ;  but  it  is  a 
depofit  for  the  fafe  cuftody  only.  47 
No  inllunce  where  a  depofition  made  by  a 
'  mere  pofleflbr  of  goods  hath  been  held 
to  change  the  property  of  the  owner, 
'"'IJlll'  _  where  they  have  marks  by  which  they 
^^^.^     jnay  be  known.  57 

OSauU  ii^otC0. 


Bank  notes  cannot  be  confidered  as  a 
fecu:ity  for  money^  but  according  to 
common  ufage,  which  regards  them 
always  as  calh.  232 


n 

:.;e  ci'' 
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e  \m 


l^anUvupt  See  Settlement  bcfo:c 
;^,uii'aje,  Cpaminatiou  of  l^ix^^ 
nclfco,  Eccciljcr,  il^utual  Ci'elJi't. 


Whether  a  joint  eftate  tail  can  be  con- 
veyed by  commiffioners  in  a  bankrupt- 
^  py  by  ftat.  21  y^if.  1.  r.  19.  note  1,  378 
!t  is  njt  ufual  to  bring  a  bill  agaialt  a 
perfon  for  money  received  of  a  bank- 
rupt fince  his  bankruptcy,  when  you 
may  recover  at  law,  provided  you  can 
prove  the  perfon  who  received  the  mo- 
ney of  the  bankrupt  had  notice  of  his 
bankruptcy,   and  an  aHlon  of  troiur 


ii  tlie  pro^^er  one  for  this  money.  401 


A  commifllon  of  bankruptcy  cannot  fu- 
perfede  a  decree  for  a  receiver,  which 
is  a  difcretipnary  power  exercifed  by 
this  court  with  as  great  utility  as  any 
fort  of  authority  that  belongs  to  them, 
and  is  provifional  only,  and  does  not 
affed  the  right  of  parties.     Pa^c  564 

A  debtor  to  a  bankrupt's  eftate,  paying 
the  debt  to  one  affignee  is  not  a  dif- 
charge;  he  fhould  have  taken  a  re- 
ceipt likewife  from  the  co-afllj?nee ; 
otherwife  as  to  an  executor,  becaufe 
they  have  each  a  power  over  the  tefta- 
tor's  whole  cllate  and  confidered  as 
diltind  perfons.  695 

The  adminillrator  of  a  bankrupt  intitled 
to  the  bankrupt's  allowance,  where 
he  has  divided  10  j^.  in  the  pound.  814 

bargains  Catcl}i'ng.   See  31itfant- 
:i5argai'fi  «inD  Sale.   See  iPeoflFmcnt, 

1115aron  anti  ifcme.  See  ^nftxjer, 
IDotoev,  '^Qxviy^y  l^otner,  |Do?tion, 
Spin'tual  Court  IRccotcrp,  ^^ar- 
viagc,  Ccrm  foj  ^peatG,  ISetJocati'oii 
of  a  ciliil,  Cenaut  bv  tbe  I'l'urtef^, 
ifinc,  Separate  ial^ai'atcnance,  Cl)o* 
fes  in  ^fti'on,  jj^e  e>:cat  IRcgno, 
parapbcraaUa,  Settlement  before 
ii^arn'age,  iloiiTJon. 


A  legacy  of  500/.  given  under  the  will 
of  A.  to  B.  before  her  marriage  with 
the  plaintiff,  who  though  he  had  re«. 
ceived  2000/.  from  other  part  of  his 
wife's  fortune,  refufed  to  make  any 
provifion  for  his  wife,  whereupon  the 
executor  of  A.  would  not  pay  the  le- 
gacy ;  and  the  hufband  in  1734  bring- 
ing a  bill  for  it,  the  court  referred  ic 
to  a  mailer  to  receive  propofals  from 
the  hufband  for  a  provifion  for  the 
w  ife,  and  on  acertificaie  he  never  had 
made  any  propofals,  the  court  direct- 
ed the  5 00/.  to  be  laid  out  in  South-fea 
annuities  for  the  benefit  of  the  hufband 
and  wife.  20 

The  hufband  being  dead ,  his  executor  in- 
filled the  property  veiled  in  him,  and 
ihar  he  was  intitled  to  the  principal, 
and  to  the  dividends  of  the  annuities 
amounting  to  122/.  15  ;.  7  d.  **  Lord 
Ciiancelior  of  opinion,  that  fo  mucii 

3B3  i 
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of  the  former  order,  as  directed  the 
payment  of  the  fum  of  122/.  15  j  d. 
to  the  executor  of  the  hufband,  muft 
be  difcharged,  and  the  fame  oUght  to 
be  paid  to  the  petitioner."       Page  20 

Had  the  legacy  been  the  only  portion 
of  the  wife,  the  hufband  would  have 
been  intitled  to  the  intereft  for  the 
maintenance.  ibid. 

Where  a  hufband  recovers  a  judgment 
for  the  wife^s  debt,  and  dies  before 
execution,  Ihe  is  intitled,  and  not  his 
executor.  21 

Where  a  hufband  has  received  a  great 
part  of  a  wife's  portion,  and  refufes  to 
make  a  fettlement,  the  court  will  not 
only  flop  the  payment  of  the  refidue 
of  her  fortune  to  him,  but  will  pre- 
vent his  receiving  the  intereil  of  that 
refidue,  that  it  may  accumulate  for 
her  benefit.  ibid. 

A  man  cannot  make  a  grant  to  his  wife 
in  his  life  time,  being  contrary  to 
law,  nor  will  this  court  fufier  her  to 
have  the  whole  of  his  eftate  whilft 
living.  ,  72 

Where  an  eflate  is  given  to  a  hufband  for 
the  livelihood  of  the  wife,  he  may  be 
confidered  as  a  truilee  for  her  feparate 
ufe.  399 

To  make  a  feparate  trufl,  technical  words 
are  not  necefHiry. 

No  cafe  where  it  has  been  held,  that  a 
mere  voluntary  promife  of  a  hufband 
to  a  wife,  and  executory  only  fliall 
be  carried  into  execution  by  this 
court.  400 

The  wife  taking  out  of  the  eflate  only  an 
excrefcent  interefl  for  a  time  does  not 
overturn  a  will.  437 

Where  a  hufband  dies  before  he  admini- 
fiers  to  his  wife's  perfonal  ellate,  it 
fhall  not  go  to  her  next  of  kin,  but 
.  to  his  reprefentadve.  526 


IBiii-  See  ^nfl33ev5  lEcph'cation,  !De- 
feuDant,  iDecree,  ^Uca,  l£lulc0, 
Account,  Cotte,  4!^artl?,  lUJi'U  of 

idlatte,  mctG.  amines,  malts, 
fDublicati'oiT,  ^l^?ocl;eiu  ^mc. 

Where  a  bill  prays  relief  as  well  as  dif- 
covery,  an  afndavit  mull  be  annexed 
that  the  plainiifl'  has  not  :he  deeds  in 
hiscuflody.  17 


Three  creditors  who  were  within  the 
terms  of  a  trufl  created  by  a  will  for 
the  payment  of  debts,  bring  a  bill  to 
carry  the  trufls  of  a  will  into  execu- 
tion; the  reft  of  the  creditors  brought 
a  fecond  bill  for'  the  fame  purpofe, 
and  obtained  an  order  at  the  Rolis^ 
that  both  bills  might  be  referred  to  a 
Mailer  to  certify  which  would  be  moil 
for  the  creditors'  benefit.  Mr.  Baron 
C/ark  difcharged  the  order,  being  oi 
opinion  it  has  never  been  reduced  to  a 
general  rule,  that  one  bill  fhouid  be 
depending  only  where  a  number  01 
creditors  are  concerned.         Page  602 

The  defendant  being  a  prifoner  in  Tor/- 
gaol,  and  the  demand  fo  trifling 
would  not  bear  the  expence  of  re 
moving  him  by  habeas  corpus  to  th 
Fleet,  it  was  moved,  to  fave  this  ex 
pence,  that  for  want  of  appearance 
the  bill  might  be  VAken  pro  confeJJo\ 
the  court  refufed  to  do  it  in  this  fumi 
mary  way. 


l^ill  amcnucn.   See  IJlnriaer, 
mule. 

I 

After  a  caufe  is  fet  down  you  can  onl] 
amend  by  making  parties,  and  canno; 
introduce  new  charges,  or  put  a  ma 
terlal  fadl  in  ifTue  v/hich  was  not  f<i 
in  the  caufe  before,  but  fhouid  hav 
preferred  a  fupplemental  bill  in  thi 
refpea.  ^  37 

The  court  has  rather  gone  too  far  in  al 
lowing  the  amendment  of  bills  on  a 
fwers  being  reported  infufficient.  51 

A  plaintiiFby  a  falfe  fuggeltion,  that  t 
catije  Tjas  at  [(Jue  only,  when  it  was  i 
the  Chancellor's  paper  for  hearing 
obtained  an  order  at  the  Rolls  for  li 
berty  to  amend  his  bill  ;  the  orde 
was  difcharged,  and  rhe  caufe  put  o 
till  next  term  on  paying  the  cofls  c| 
the  day,  that  the  plaintiff  may  hav| 
an  opportunity  of  amending  his  bil 

of  3Intcrplca:)er. 

An  executor  as  he  is  in  autcr  droit ^  ur 
lefs  he  has  proved  his  teftator's  wilf 
is  not  intitled  to  bring  a  bill  of  intej| 
pleader  till,  as  Handing  in  his  plao 
he  has  made  himfelf  a  debtor.  6 
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Supplemental.   See  m\\,  laule, 
l^arti'es^  1b\\X  amenDeu. 

Where  full   diredions  have  not  been 
'   given,  a  fapplemental  bill   may  be 
,  brought  in  aid  of  a  decree  of  this 
court.  Fage  133 

The  fupplemental  and  the  original  ought 
to  be  confidered  as  one  bill,  and  con- 
neded  together.  ihld. 

CrdfsHDai.    See  Colts. 

A  crofs  bill  is  a  defence,  and  foconnetfl- 
ed  with  the  original,  they  are  always 
confidered  but  as  one  caufe.         8 1 2 


%x\\  Of  mebi'el23. 

Lord  Bacon's  rules  in  refpedl  to  bills  of 
'review  having  never  been  departed 
from  fmce  the  making  of  them,  the 
court  was  of  opinion,  that  the  parties 
who  now  applied  for  leave  to  bring 
fuch  a  bill,  had  not  brought  them- 
felves  within  thofe  rules,  and  dirmiffed 
the  petition.  26 
lyJt  is  fufficient  to  intitle  a  party  to  a  bill 
of  review,  if  the  new  proof  did  not 
y  come  to  his  knowledge  till  after  pub- 
.  lication,  or  when  by  the  rules  of  the 
court  he  could  not  make  ufeofit.  35 
)ii|Where  the  perfons,  under  whom  the  pc- 
,  titicners  for  the  bill  of  review  claim, 
were  fully  acquainted  with  the  matter 
now  com  plained  of  35  years  ago,  fuch 
an  efliaxion  of  time  and  knowledge  of 

■  the  ancellor  of  the  whole  tran faction 
wiil  have  great  weight  with  the  court 
on  fuch  applications.  38 

The  granting  fuch  a  petition  at  this  dif- 
tance  of  time  would  be  a  very  great 
i  hardfiiip  on  the  defendants  in  the  crofs 
bill,  who  may  be  deprived  of  fome 

■  circumrtances,  and  may  have  loft  pa- 
pers  they  might  have  availed  them- 

;  ,  felves  of  when  the  matter  was  recent. 

39 

The  order  of  difmiflion  was  appealed 
from  to  the  Houfe  of  Lords,  and  after 
a  hearing  of  three  days  affirmed.  I'l^i:/. 
After  the  ad  for  making  procefs  in  courts 
:  of  equity  eifeclual  againll  perfons  who 
•  abfc;;nd,  there  was  a  doubt  whether  it 
cxiended  to  bills  of  review  ;  but  it  is 


now  fettled  that  It  does,  and  therefore 
the  plaintiff  muft  have  recourfe  to  the 
ordinary  remedy.  Pa^e  690 


%Hl  of  JSclJl'^O?.  See  Cods. 

A  defendant  cannot  revive  but  in  one  in- 
Hance,  and  that  is  after  a  decree  to  ac- 
count, becaufe  in  that  cafe  he  is  con- 
fidered as  an  a6lor;  for  till  the  ac- 
count is  taken,  it  is  not  known  on 
which  fide  the  balance  lies.  691 

On  the  circumftances  of  this  cafe,  tho* 
the  plaintiff  died  before  the  cofts  were 
taxed,  yet  the  defendant  may  revive 
for  thofe  coils.  812 


ai5i'iT)op.   See  caate  fo?  %ifc. 

li^onti  0?  £>bligntion-  See  ^ozt* 
gacte,  ^iaaHc,  ^eetJS  loft  oj 
conccatclD,  Commiffarp,  0eucUt?, 
^artie0. 

ff.  and  IV.  were  principals  in  a  bond,  and 
E.  a  furetyonly;  the  obliget  agrees 
with  //.  to  take  four  notes  drawn 
by  difftfrent  perfons,  and  payable  at 
future  days,  in  lieu  of  the  bond,  but 
compelled  H  to  lign  an  agreement  in 
his  own  name,  and  in  the  names  of 
/r".  and  E.  to  pay  the  deficiency,  if  the 
notes  fhoald  not  produce  the  whole 
principal  and  intereft  on  the  bond  : 
before  the  notes  became  du?,  H.  and 
7V.  were  bankrupts  ;  the  obligee  hav- 
ing received  only  500/.  on  ihe  notes, 
brings  his  bill  for  the  refidue  of  the 
principal  and  intereft  againft^ff.  as  a  co- 
obligor.  '"Lord  Hardivicke  had  fome 
doubt  at  firft,  but,  on  ail  tne  circum- 
ftances  of  this  cafe,  declared  himielf 
fully  facisfied  that  the  plaintift  vvas  not 
incitled  to  relief  againil  '  91 

The  court  will  not  determine  bonds  to  be 
voluntary  if  they  do  not  exadly  tally, 
with  the  fum  given  for  them  ;  but  if 
the  contraft  was  fairly  entered  into, 
without  any  circamftanc6  of  fraud,  it 
has  been  held  to  be  made  for  a  valu- 
able confideration.  481 

If  an  obligee  will  put  in  a  bad  anfwer, 
and  infill  on  more  than  is  really  due, 
he  fhali  lofe  his  coftis  here,  though  in- 
titlcd  to  them  at  law.  555 
3  B  4. 
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A  librar}^  of  books  will  not  pafs  as  fur- 
niture. P(jge  202 

A  hulband  devifed  his  library  of  books 
to  J.  except  ten  bocks  fuch  as  his  wife 
fhoiild  chiile,  and  made  her  executrix; 
held  fhe  was  not  excluded  from  the 
furpjus.  229 

The  itrong  reafon  which  directed  the 
court  in  the  determination  of  that  cafe 
was,  that  there  was  no  bequell  of  the 
books  to-  the  wife,  but  the  whole  to 
another.  /to. 


The  f^atijte  of  1  ^ac.  i.  c.  21.  agaipxft 
brokers  being  of  great  confequence 
10  the  trade  of  the'  city  of  London  \ 
the  court  of  King's  Bench  declined 
giving  any  opinion  on  the  conftruc- 
tion  o^  it,  as  the  cafe  of  Hartop  and 
Hoare  did  not  make  it  neceffary  fol- 
them  to  do  it.  53 


•IBuiitsings;.    See  3Lcafe. 

Where  a  perfon  on  a  building  leafe  co- 
venants to  new-build  the  brick  mef- 
fuages  on  the  prenfiOes,  the  rebuild- 
ing the  fame,  and  repairing  others,  is 
not  futiicient  to  anfwer  the  covenant, 
but  the  leilee  mull  rebuild  the  whole. 

Pulling  down  the  fore  and  back  front  of 
Jiouies  and  rebuilding  theiii,  is  not 
.'  'fequivalcnt  to  houfes  entirely  new 
■  fcuiir,  for  they  very  often  drop  down 
afterwards.  514 

Upon  3  covenant  to  build,  the  leilbrs 
are  clea;rly  iniii led  to  come  into  this 
court  for  a  fpecifick  performance, 
other  wife  on  a  coven.int  to  repair.  5  !  5 

Tbe  excluding  membtM-  of  the  comrnit- 
tit  ^of  city  lands'  from  being  a  buyer 
or  a  fellefj  is  agood  luie,  as  it  prevents 
fraud,  "•  ^  516 

yhe  coiiirt  inftead  of  decreeing  a  fpeci- 
fick  perfornvfnce  of  the  coven;ints  in 
the  icale,  chofe  to  give  relief  by  way 
of  inquiry  of  damages  be;oie  a  jui  \  , 
and  uire(;:ted  an  liiue  accordingly.  5  1 7 


Sir  5^.  C  lets  a  building  leafe  of  61  yean 
cf  a  houfe  in  Lincoln^ s -inn -fields  to  W 
who  afiigns  over  the  kafe  to  the  plain 
tilF  for  the  remainder  of  the  term  ;  h( 
rebuilds  the  houfe,  and  lays  out  5COoi 
for  that  purpofe»  and  pays  the  referv 
ed  rent  of  40/.  to  Sir  J.C,  till  h< 
died  ;  on  his  death  the  defendant  be 
came  intitled  as  firft  remainder-man  ii 
tail ;  for  fix  years  he  thought  prope 
to  receive  the  rent,  and  then  bring 
an  ejedment,  and  recovers  at  law  fo 
want  of  the  ufual  covenants  in  th' 
building  leafe  ;  the  plaintiff  brough 
his  bill  for  an  injundion,  and  to  b 
quieted  in  the  poflciTion  :  Lord  Hard 
ivich  direCled  a  new  leafe  to  be  exe 
cuted,  with  proper  covenants,  and  th 
plaintifl"  to  hold  the' premiiTes  for  th 
remainder  of  the  term.'*       Page  69; 


Canon0.  See 
Cfife.    See  caatcs  in  ftt^Uil, 

THE  anonymous  cafe  in  i  F'efn.  105 
is  a  note  of  a  cafe  only,  and  im 
perfe6l.  '  '  12 

Lord  Keeper  lVright'':&  reafoning  in  Wati 
verfus  Bellas y  I  /*.  IVms.  60.  was  to 
large,  owing  to  his  being  then  new  i 
the  court,  and  purfuing  the  maxim 
of  law  too  far,  as  to  the  confideratio 
of  blood  to  raife  a  ufe.  18 
Di'dums  in  reports  are  not  greatly  to  b 
relied  on,  witnouc  the  Hate  of  th 
cafe.  32 
Repcits  in  Chancery  in  Loriil^Oii\ng\iSim 
time  is  a  book  of  no  authority.  33 


Cfvtfojarf*  See2:(Hn't. 

Cljan'ti?  antJ  C^an'table  mfcg.  Se 
j^tatute  of  :^f  rauus  'anT)  ^erfuri'cd 
miOtcj,  i^ofv^'tal.  Club,  ^tatutl 
of  i^^ojtmauu     -  - 

•i 

The  jurifdidion  of  this  court  overcharii 
tics  does  not  e;iicnd  to  fuch,  v/h^rj 
  ■  loca 
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r,  Jocal  vlfitors  are  appointed,  for  if  there 
^  is  a  private  vifitor,  then  he  and  his 
.jieirs  have  a  right.  Page  loZ 


'•man  in  I 
proper > 

bwfor 


!)e  exe. 

for 


♦ 

The  plaintiff  in  a  charter-party  Is  right 
in  fuing  on  the  whole  penalty,  though 
only  a  part  of  it  remained  due  ;  but 
on  offering  to  pay  principal,  interell 
and  cofts,  the  defendant  at  law  may 
be  relieved  in  this  court.  555 


5,105, 
1:51 

;ast 
sew 

■to  til 

i  k\ 

33^1 


€^i\\^xzn*   See  ^fatlbct  ant)  ^on, 
^Maintenance. 

A  father  mufl:  beprefumed  to  make  fuch 
provifions  asi  will  anfwer  the  purpofe 
of  children,  and  their  advancement  in 
the  world  ;  and  the  will  ought  to  be 
fo  conllrued  as  to  carry  the  intention 
of  the  parent  into  execution.  619 

Cljofes  in  ^ftion. 

Chofes  ill  aSiion  are  not  liable  to  an  exe- 
cution ;  but  the  creditor  may  either 

I  compel  fatisfadion,  by  {eizing  the  per- 
fon,  or,  where  that  cannot  be  taken, 
by  proceeding  to  an  outlawry,  and 
taking  the  lands  as  well  as  effeds  by  a 
capias  utlagatum.  356 

Frequently  determined,  that  a  hufband 

-  may  affign  a  wife's  chofe  in  a^'wn  for 
a  valuable  confideration.  533 

The  hulband's  death  makes  no  alteration 
but  muft  fiand  in  the  fame  right  as  it 

^   did  at  the  death  of  the  wife^s  father  ; 

r,  for  the  ijitereft  of  the  wife,  hulband 
and  children  were  then  fixed,  ibid. 

Bill  by  hufband  and  wife  for  a  demand 
in  her  right ;  the  hufband  dies;  it  is 
in  the  nature  of  a  chofe  in  a^Iion,  and 
.  furvives  to  her,  and  the  caufe  does 
riot  abate.  726 


ItllWI  Executor  and  refiduary  legatee  in  our 
law  is,  what  the  civil  law  cdWs  laiivcr- 
fal  heirs,  and  the  fillers  being  fo  made, 
would  have  been  in  titled  to  prove  the 


'0\  >  will,  if  no  executof  had  been  appoint- 
locaj  I',  ed,  300 


Haeres  tejlamentarius  Is,  as  to  goods  the 
term  in  the  civil  law ;  and  executor  is 
a  barbarous  expreifion,  unknown  to 
that  law.  Page  301 

Before  the  No=vells,  the  father  took  all 
the  child's  fortune,  the  mother  none  ; 
the  grandfather  of  the  child,  if  no 
grandchildren,  took  the  whole,  'viz* 
the  paternal  grandfather.  764. 

The  No'uells  were  never  admitted  inilrc- 
ly  in  any  part  oi  Europe,  but  all  follow 
fome  ufages  of  their  own.  ibid. 

The  1 18th  Novelty  c.  2.  lets  in  the  bro- 
thers and  fifters,  with  the  father  and 
mother,  excluding  the  grandfather, 
for  by  afcending  higher,  it  would  ad- 
mit fuch  a  number  of  perfons,  as  mufl 
exclude  brothers  and  fillers.  ihid. 


Clantjcfti'nc  ^parrfagc.     See  ^v^* 
licbjlncon^cmence,  Conm'tion. 


Clctfe  in  Court.    See  ^[j^  oj  Si;:t^ 
CletUs. 

h.  fix  clerk  is  not  obliged  to  deliver  pa- 
pers to  the  plaintiff  till  his  fees  are  paid, 
though  the  plaintiff  had  paid  his  foli- 
ciior,  who  fatisiied  the  clerk  in  court 
his  whole  bill.  727 


Club. 

A  voluntary  foclety,  entered  into  with 
an  intention  to  provide,  by  a  weekly 
fubfcription,  for  fuch  of  the  members 
as  fhould  become  neceifitous,  and  their 
widows,  is  in  the  nature  only  of  a 
private  charity,  and  not  neceffary  the 
Attorney  General  iTiould  be  a  party. 

277 


CoUfcil.    See  miW,  ^ablicatfott  of 
a  cati'll,  (iDjanDcljilDKcn. 

The  addition  of  a  codicil  is  a  republica- 
tion of  a  will.  180 
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Com.   See  ^mzt* 

Where  current  coin  is  curious,  and  kept 

Page 
202 


with  medals,  it  will  pafs  as  fuch. 


CoUese,  mttJ  5Dean  anB  Chapter 

In  the  cafe  of  leafes  from  colleges  and 
eccleriaftical  bodies,  if  the  lefiee  in  rhe 
rew,  takes  in  the  right  of  him  who 
was  the  owner  of  the  old,  he  muft 
take  fubjedl  to  all  the  equity  to  which 
the  original  leafe  was  liable.  538 

^here  are  no  particular  words  required 
in  a  donation  to  a  college  to  creare  a 
vifiror,  it  is  fufficient  if  the  intention 
of  the  founder  appears,  who  fhould  be 
vifitor,  and  technical  words  are  not 
neceflary.  662 


CoUi'cri?. 

A  fire  engine  fet  up  for  the  benefit  of  a 
colliery  by  a  tenant  for  life,  fnall  be 
confidered  as  part  of  his  perfonal  eilate, 
and  go  to  the  executor  for  the  increafe 
of  aliets  in  favour  of  creditors.  13 


Ccmmi^inrr-  See  Cj^scuto?,  ^pi'ii- 
■^M  .       tual  Court. 

The  plaintiffs  were  two  fureties  with  Mrs. 
HuJjofi  in  an  adminiitraiion  bond  to 
the  commifTary  of  Tork,  who  exhibited 
an  inventory  there  of  the  teltator's  ef- 
feds :  ihe  defendant  Ben/on  being  a 
creditor  by  bond  of  the  intc-Uare,  in 
the  penalty  of  600/.  brought  his  ac- 
tion againft  the  adminiliratrix,  who 
pleaded  Ihe  had  no  afleis  ultra  54/. 
BcKfon,  not  fatisfied  with  the  inven- 
tory, procured  the  commiflary  to  affign 
10  him  the  adminiflration  bond,  and 
brought  three  anions  on  it,  one  againd 
her,  and  one  againll  each  of  the  fure- 
ties, and  alTigned  for  breach  of  the 
bond,  that  Mrs.  Hui'fon  had  not  ex- 
hibited a  true  inventory  ;  no  defence, 
and  judgment  by  default.  '  "  The  ad- 
nuniliratrix,  a»id  the  fureties,  -are 
bound  by  ijje  verdid,  and  it  is  no  cx- 


cufe  it  was  without  defence,  for  tha 
fpeaks  a  confcioufnefs  fhe  had  nonejj 
and  the  court   ordered   the  verdid 
ibould  ftand  as  a  fecurity  for  fo  much 
as  the  account  to  be  taken  by  the  in- 
ventory ihould  fall  ibori  to  fatisfy  Mr 
Benfon\  principal  and  intereft  on  th 
bond."  Page  Zifi 

The  commifTary,  who  is  the  obligee  o 
the  bond,  may  afiign  a  breach  in  not 
delivering  a  perfect  inventory,  and 
even  without  a  citation,  and  there 
mult  have  been  judgment  for  the  or- 
dinary. 252 


Ccmnuffi'on.   See  |5avt^. 

Though  the  interefl  of  one  party  is  more 
inconfiderabie  than  the  intereft  of  an 
other,  yet  they  lliall  bear  equally  the 
expence  of  a  commilTion  for  fettling 
boundaries,  and  feparating  freehold! 
and  copyhold.  83 

The  regiller  certifying  that  there  are 
precedents  of  anfwers  returned  upon 
acommiffion  outer  the  country,  which 
have  not  been  ijgned  by  the  party  j 
"  Lord  Hardxvicke  would  not  fupprefs 
the  aniwer  for  want  of  it,  but  faid  hej 
would  confider  of  a  rule  to  make  thd 
proceedings  in  this  matter  uniform  for 
the  future,'*  43^ 

The  old  rule  of  the  court,  before  the  ita-j 
tute  for  amendment  of  the  law,  wasj^ 
to  fend  the  tenor  of  the  bill  to  the! 
commiflioners ;  but  this  Was  done  foj 
loofely  in  the  ofhce,  that  it  did  not! 
anfwer  the  end  of  allifting  them  in: 
framing  the  anfwer,  and  therefore  the 
atl  took  away  the  practice  of  fending 
with    the   commiiiion  tenorem  billce. 

If  a  commiflion  be  taken  out  in  the  va-j 
cation,  and  has  not  a  certain  return,  it 
does  not  expire  the  firll  day  of  the  fol- 
lowing term,  but  may  be  continued 
in  execution  the  whole  of  the  next 
term,  to  the  iaft  ^return.  595 

After  the  depofitiot7^have  been  feen  un- 
der a  former  commiflion,  the  ccurci 
will  not  fufFer  additional  interrogato- 
ries to  be  exhibited  under  a  new  one, 
but  confined  the  defendant  to  thei 
proving  exhibits,  and  crofs  examiningj 
a  pel  ion   already  examined  for  the 


plaintiiF, 
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plaintiff,  but  not  to  examine  any  new 

witnefles.  Page  594 

A  plaintiff  may  ferve  any  two  of,  the 
defendant's  commiiTioners  with  notice 
of  the  execution  of  the  commhTon,  and 
is  not  tied  down  to  thofe  only  as  the 
defendant  fhooid  chufe.  633 


Commitment, 

In  all  cafes  of  comiiitment  there  mufl:  be 
an  affidavit  of  fervice.  619 

Committee.   See  Itunati'cU. 
Common  %ecot3et^.    See  IKecotJert?^ 
mcnt,  Mto?Ds. 

By  a  fettlement  made  before  the  mar- 
riage of  John  Dor?ner,  the  father,  af- 
ter luniting  an  eftate  to  his  fon,  and 
the  heirs  of  his  body,  limits  it,  in  de 
fault  of  luch  ilTue,  to  the  ufe  of  Ro' 
bert  Dormer  for  99  years,  if  he  fo  long 
live,  and  afrer  his  death,  or  other 
fooner  determination  of  the  eftaf.e  fo 

.  limited  to  him,  to  truhees  and  their 
heirs  during  the  life  of  Robert  Dormer^ 
upon  trull  to  preferve  the  contingent 
ules  therein  after  limited  from  being 
defeated  ;  and  atier  the  end  of  the  faid 
term,  10  the  ufe  of  the  firit  and  every 
other  fon  of  the  faid  Robert  Dormer  in 

<  tail  male,  with  feveral  other  rernain- 
"^-ders,  and  the  iaft  to  Enfebe  Dormer^ 
the  father  of  the  lefior  or  the  plaintifF, 
in  the  fame  words  as  the  limitation  to 
Robert  Dciincr.  \  3  5 

Robert  Dorme)  had  one  fon,  F lee  1-1x2 00 d , 
ana  when  he  came  of  age,  they  levied 

.  a  fine  to  make  a  tenant  to  the  praecipe, 

•  and  fuffered  a  recovery,  in  which  Fleet- 
f-juood  was  the  vouchee:  all  the  judges 
were  unanimouily  of  opinion,  that  the 
fine  and  recovery  fufl'ered  by  Robert 

^  Dormer y  and  his  Ions,  when  he  came 

:~  of  age,  were  no  bar  ;  for  a  good  eilate 
being  veiled  in  the  trullees  during  the 
life  of  Robert  Dormer y  he  and  his  fons 

.  could  not  by  any  ait  defeat  the  re- 
mainder men,  without  the  confent  and 
joining  of  the  trullees,  during  the  life 
of  Robert  Dormer,  35  ihe  freehold  was 
in  them.  ibid. 


The  plain  intent  of  making  Robert  /?(jr- 
mer  tenant  for  99  years  only,  was  to 
prevent  him  and  his  fon  from  barring, 
the  eftates  in  remainder,  without  the 
joining  of  the  truftees.         P^g^  ^3^ 

The  word  term,  though  more  properly 
applied  to  a  term  for  years,  yet  may 
mean  an  eftate  for  life.  137 

An  infant  on  whom  a  truft  is  defcended 
may,  under  an  order  of  this  court, 
convey  by  a  common  recovery.  559 


Ccmpcfiti'ort. 

If  there  be  an  agreement  to  pay  the  com- 
pounded fum  at  a  day  certain,  and  the 
perfon  fails,  he  muil  pay  the  whole 
debt  to  the  creditor,  for  this  court  will 
not  relieve,  585 


Compofition  iHcal. 


See  Ci'tljes, 


Real  compofition  does  not  mean  a  fepu^ 
rity  for  the  payment  of  the  compoli- 
tion,  but  land  fubltituted  in  lieu  of 
tithes.  809 


Concealment,  Cobiit,  Colludon,  See 

COUtlfttOtt.  See  IDcblTe,  a  fubdivi- 
fion   under  CQXlU,    :^5^rn'age,  iSc- 

Uvmn  oil  j^arvi'age,  ;|fojfettuve. 

The  daughter,  after  the  death  of  the 
mother,  married  the  plaintiff,  without 
the  confent  of  the  trullees,  and  died 
foon  afterwards ;  but  before  her  death, 
the  trullees  declared  their  confent  and 
approbation  in  writing:  the  hufband 
brought  his  bill  for  an  account  of  the 
perfonal  eftate,  and  that  it  might  be 
applied  in  payment  of  the  800/.  and 
fo  much  of  the  arrears  of  the  annuity 
of  30/.  as  was  due  to  the  daughter 
before  the  marriage,  and  if  perioral 
not  fufficient,  the  real  eftate  m.ay  be 
fold  for  that  purpofe:  the  Malitfr  of 
the  Rolls,  aj>  the  perfonal  was  not  luf- 
ficicnt,  decreed  the  real  eftate  to  bs 
fold  for  the  payment  of  the  legacy, 
and  arrears  of  the  annuity  :  on  ao- 
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peal  to  the  Lord  Chancellor,  he  di- 
re<5led  the  plaintiff  Ihould  be  paid  the  ar- 
rears of  the  30/.  pro  rata,  till  the  mar- 
riage ;  and  in  cafe  the  perfonal  eilate 
fhould  be  exhaufted  by  payment  of 
debts  and  legacies,  that  he  fhould 
fland  in  the  place  of  fuch  creditors, 
^c.  pro  tanto^  as  have  received  fatis- 
fac\ion,  and  lb  much  of  the  real  eftate 
to  be  fold,  as  will  pay  the  800/.  and 
arrears  of  the  ann^iiry.         P'^g^  "i"^^ 

The  confent  of  the  truftees  after  the 
marriage  immaterial  ;  for  no  fubfe- 
^uent  approbation  could  amount  ^o  a 
performance  of  the  condition,  or  dif- 
p^nfe  with  a  breach  of  it.  331 

It  has  long  been  the  dodtrineof  this  court, 
that  where  a  perfonal  legacy  is  given 
to  a  chiW,  on  condition  of  marrying 
with  confent,  that  this  is  not  a  condi- 
tion annexed  to  the  legacy,  but  a  de- 
chration  of  the  teftator  in  terrorem 
Offily.  thid. 

The  marrying  without  confent  is  not 
confidered  in  the  ecclefiallical  court 
as  a  breach  of  the  condition,  though 
the  legacy  is  aftually  given  over ;  but 
that  rule  has  not  been  carried  fo  far 
in  this  court.  332 

Neither  the  civil  or  ecclefiallical  law  make 
2Ry  diilindion  between  conditions  pre- 
cedent or  fubfequentjt  but  in  both  cafes 
the  condition  is  voia.  ibid. 

Where  the  condition  is  precedent,  in 
car  faw,  the  legatary  lakes  nothing 
till  thj^  condition  is  performed;  but 
where  it  is  fubfequent,  he  has  a  right, 
and  the  court  will  decree  him  the  le- 
gacy ;  but  then  this  diiference  only 
Holds,  where  the  legacy  is  a  charge 
0T>  the  real  afiets.  ihid. 

If  it  had  been  a  legacy  originally  charged 
fm  the  land,  tne  plain tif/  could  not 
have  compelled  the  truiiees  to  raife  it 
after  a  breach  of  the  condition  ;  for 
being  a  charge  upon  land,  it  follows 
xhe  rule  of  the  common  law.  333 

This  being  a  good  condition,  it  cannot 
be  in  law  defeated  ;  and  if  there  is  a 
breach  of  it,  as  law  will  not,  equity 
cannot  help.  334 

If  the  legacy  is  confidered  as  a  charge 
originally  on  the  lands,  it  mult  have 

[  the  fame  coofideration  as  a  devife  of 
',Jands. wouid  have  ;  and  there  nothing 

'"tdt^  be  clearer  than  that  the  legacy 


could  not  be  raifed,  becaufe  nothing 
veiled  before  the  condition  performed, 

Page  334 

A  material  diiference  between  a  condi- 
tion, that  the  legatary  (hall  not  mar- 
ry without  confent,  and  where  it  iS; 
that  fhe  fhall  not  marry  againft  con- 
fent. ^  335 

Though  the  annuity  was  not  exprefsl) 
given  for  the  daughter's  maintenance 
yet  it  muft  be  underftood  fo,  and  fall 
within  the  cafe  of  Hay  verfus  Palmer 

33^ 

ContJftion  fubfequent.  See  Ecftrai'nt 
of  j^ar triage. 

Conttvuai'on.    See  ^p^ofition  ©f 

Contempt.   See  ^ufcpoena,  IReleafti 
of  CrtojiS,  31n;unSi'on.  j| 

A  general  order  of  reftriftion  affe^l; 
every  body  ;  and  whoever  fhould  marrj: 
an  infant  afterwards,  incurs  a  con-| 
tempt  of  the  court.  3°il 

Contingent  iLcgnc^.    See  ^aintc- 
nauce^  (15|attt!cl)i'll)ren,  31*tteve(t, 

The  court  will  not  direft  the  intereft  0I 
a  contingent  legacy  to  be  applied  foi 
the  child's  maintenance,  uniefs  fron: 
the  poverty  of  his  parent  he  is  in  dan- 
ger  of  perilhing  for  want.  6< 

Comfngcnt  ISemafntier.  See  CopH 
i^oltj,  Cvu(lcc0  to  picfevtc  Contin^ 
gent  Scmai'nUers,  'itommon  IRcco^ 
ievi^^  Jmpiicati'on. 

That  a  remainder  is  contingent  when  on- 
certain  whether  it  would  take  effe£l 
not,  is  by  no  means  the  true  legal  del 
f  nition  of  it  ;  for  if  an  ellate  be  li^ 
mi  ted  to  y^.  for  life,  remainder  to  ^| 
and  the  heirs  of  his  body,  this  is 
vefted  remainder,  notwiihl'tanding  3\ 
m^y  die  without  heirs  of  his  body  be] 
fore  the  death  of  A,  and  the  remaind< 
never  take  e{fct\  in  pollefiion.  13! 

All  contingent  remainders  may  be  re| 
duced  to  two  heads  ;  firft,  where  a  rej 
niaindci-  is  limited  to  a  perlcn  rot  ii 
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\  being,  and  who  may  never  exifl  ;  fe- 
,  condly,   where  a  remainder  depends 
'  upon  a  contingency  collateral  to  the 
continuance  of  the  particular  eftate. 

Page  139 

J?,  devifes  that  his  wife  lliall  have  for  her 
life  his  new  built  houCe  in  St.  Jameses 
park,  with,  ^^c,  thereunto  belonging, 
but  on  this  exprefs  condition,  that  if 
Ihe  (hall  marry  again,  then  that  the 
houfe,  ^c.  fhall  go  forthwith  to  his 
elJeJi  fon  and  his  ifTue,  and  if  ail  his 
ifTue  male  fhall  die,  then  to  his  eldeft 
daughter  and  her  ifTue  ;  and  then 
fays,  if  I  leave  no  lawful  iflue,  to 
Charles  Herbert,  and  if  he  die  without 
ilTue,  then  to,  l^c.  **  Lord  Harn<wlcke 
was  of  opinion  this  is  not  a  veiled  re- 

'  mainder  in  the  eldell  fon,  but  a  con- 
tingent one,  and  to  take  effed  on  the 
wife  of  the  teftator  marrying  again." 

284 

A.  devifed  his  e/late  to  his  fon  in  tail, 
remainder  to  -B.  for  life,  on  condition 
he  changed  his  name  to  Stroud,  and  if 
he  did  not,  gave  it  over  to  D.  The 
•  fon  died  without  ilTue,  B.  performed 
the  condition  and  died  :  **  The  Judges 
of  the  King's  Bench  were  of  opinion 
and  confirmed  by  the  Houfe  of  Lords, 
that  on  the  deaih  of  B.  the  reiiainder 
man  took  no  el^aie,  but  it  went  to  the 
heir  at  law  of  y^."  285 

Lord  Hanhvicke  of  opinion  to  confine 
the  contingency  in  the  will  of  Sir 
If'',  D.  of  his  daughter's  dying  with- 
out illue  of  hiT  body  living  at  her 
death,  tp  the  death  of  Sir  //.  N.  a 
remainder-man  under  the  wifl  before 

"  twenry-one,  ana  that  the  fubfequent 
limitations  to  Sir  H.  N.  after  atcain- 
ing  twenry-one,  and  to  6\  L.  and  C.  L. 
are  not  contingent  but  veiled  remain- 
ders. 774 

The  devife  to  the  truftees  is  not  an  abfo- 
Jutc,  but  a  deicrminable  fee,  in  cafe 
,  Sir  H.  N.  died  before  twehty-one 
without  iifue.  780 


Cout3cpancc0,  3!Turaucc5,  Conflvuc- 
j:  tioii  aaD  £>pc3:atioii  t\)zm.  See 
\..  2DccU3,  vii:autjci'ar.Ci;i',  Covenant. 


Coti^Jtfattccr.    See  Contrcvunces; 
$>o?t)umou0  Cl)tlT)t;en,  Cotjenaut. 

Before  the  10  (sf  1 1  3.  all  fkilful  con- 
veyancers inferted  a  limitation  to  pre- 
ferve  the  contingent  remainders  to 
pofthumous  children  :  but  fince  the 
liatute  they  have  left  it  out;  which 
(hews  their  uniform  opinion  that  this 
aft  of  parliament  carries  the  interme- 
diate profits  as  well  as    the  eftate; 

Page  208 

The  praflice  of  eminent  conveyancers 
has  always  had  great  regard  paid  to  it 
by  every  court  of  jultice  ;  and  the 
point  of  dower  in  the  countefs  of 
Radnor  verfus  P'andehendy  was  deter- 
mined intircly  from  their  opinion,  ibid. 

Conveyances  made  under  a  decree  of  this 
court  are  to  be  fettled  by  the  like  rule 
as  men  of  judgment  among  convey- 
ancers would  dire<^,  267 


Ccapi'IjolD^   See  jg^urteuDer,  dB^iMii^- 

To  fupport  a  contingent  remainder  In  a 
freehold,  there  muft  be  a  tenant  of 
the  freehold  againft  \^\\ovti  pr^ecips 
may  be  brought;  otherwife  as  to  a 
copyhold,  for  there  no  pracifye.  can  be 
brought,  being  parcel  of  the  manor 
only,  and  the  freehold  in  the  lord.  12 

C.  gives  all  his  melTuages,  lands,  tene- 
ments and  hereditaments  in  Saint  He- 
Icii's  Auckland  and  elfewhere  in  the 
county  of  Durham,  and  all  other  his 
real  ejinte^  to  truilees,  ^c,  for  500 
years  for  particular  purpofes,  and  af- 
ter the  determination  of  the  term, 
gives  all  the  prem'ilJcs  to  his  wife  for  Ker 
life  without  impeachment  of  walie. 
"  All  the  eflates  coming  originally 
from  the  v^ife,  the  tellator  could  not 
mean  to  fever  the  copyhold  from  th.e 
freehold,  there  fote  by  the  general 
words  of  the  will  the  copyhold  lands 
pafled."  73 

A  per  fon  who  has  the  beneficial  interell 
only  in  copyhold  eilaies  mny  devife 
them,  and  t.hey  pafs  by  his  will,  as 
well  as  any  other  lauds,  /or  he  could 
rot  furrender  them  vviiiioat  having  the 
leg.d  eilavw%  7- 

A  tcfiatur 
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A  teftator  fays  In  his  wiU,  I  give  all  and 
every  my  freehold  and  copvhold  mef 
fuages  to  A.  and  B.  (having  furren 
dered  the  copyhold  part  thereof  to  the 
ufe  of  this  my  will)  ;  he  had  iwo  t  q- 
pyholds,  one  of  which  he  had  furr'-n 
dered,  the  other  not.    "  Lord  Hard 
fivicke  faid,  it  being  clearly  the  ter  a 
tor's  intention  that  both  Ihould  paf-. 
and  being  a  devife  to  a  younger  child 
totally  unprovided  for,  the  court  di 
reded  the  heir  at  law  to  furrender  if 
to  the  fame  ufes  as  were  declared  by 
the  will."  -^^^^585 


This  court  has  a  power  to  remove  coro- 
ners where  they  ^ilbehave,  or  live 
out  of  the  county.  1 84 

The  court  will  not  ord^r  a  writ  to  iffue 
tie  coronaiore  exotierancloy  till  there  is  an 
affidavit  of  f^rvice  at  the  lall  place  of 
his  abode.  ihid. 


Cods  in  ILafe)  an^  Cqmti».  See  Ol^onD, 


Where  the  defendants  all  denied  the 
equity  of  a  bill,  and  the  plaintilTbrings 
the  caufe  to  a  hearing  on  bill  and  an- 
fwer  only,  in  order  to  get  off  with  40  s. 
cofts  ;  the  court  on  dilmiffing  the  bill 
upon  the  merits,  gave  coih  to  be 
taxed.  I 

Where  a  debt  of  a  te/lator  is  recovered 
againft  an  executor  at  law,  cofts  are 
given  iie  bonh^  propriis  ;  but  in  equity  it 
IS  difcretionary  whether  the  court  will 
make  him  pay  cofts  or  not.  119 

The  Mafter,  to  whom  it  was  referred,  re- 
ported the  proceedings  under  a  corn- 
million  for  examination  of  witnelTes  ir- 
regular; on  exceptions  the  court 
thought  them  regular,  and  allowed 
the  exceptions,  and  the  party  who  liic- 
ceeded  had  his  cofts  of  the  application. 
Lord  Hardwicke  difcharged  the  order 
for  cofts,  becaufe  the  plaintiff's  was 
not  a  vexatious  proceeding,  but  in  the 
Mailer's  opinion  weli  founded ;  and 
the  rule  is  never  to  give  cofts  but  where 


ncjuTt  ground  appears  To?' 

cci-dii^g. 

Exceptions  'o  an  a''  f  vcr  t  -  .v.  (\ 
■-d  f 


■  y 

t\[]'\.  t  •  coll 
e'''"ni  of  this  ( 


but 


On  a  ip^ri.-:'  >nO'  :on 


'     -p'  ions  i.j! 
1-  «c  ;  fhe  pal^ 
.;:;.atict:  not  ii. 
it  lhall  'Via it  t|| 
Hi 

nd  ft:arlng  partic 
jar  circ  uHi  Stances  "hf  ^x-urr  may  gi 
cofts,  the  ugn  the  Matter  reports  it 
favour  ot  the  othe;  party.  ilf. 
Where  cofts  are  decreed  to  all  parti 
cut  Ot  a  reale'l  a  e,  though  one  of  the 
who  was  intirled  to  receive  cofts  dii 
before  they  were  taxed,  they  do  n 
tnorihir  cum  perfonut  but  his  heir  is  i 
titled.  7 
If  any  thing  had  remained  to  have  be< 
done  and  undecreed,  the  repfefent 
tive  of  the  deceafed  party  bv  revivir 
would  have  been  intitled  ro  the  co 
even  if  they  had  rot  been  direded 
ftand  a  charge  on  the  real  eftate.  ibi 
A  decree  for  a  fum  again  ft  an  execut 
Vv'ith  cofts  out  of  aftets,  is  not  a  d 
cree  ///  perfonam,  but  executory  ;  ai 
if  he  dies,  the  plaintiff  tray  revi 
againft  the  reprefeniative  of  the  te 
tator,  and  purfue  the  affets.  *"  7; 
The  vv?;t  by  journeys  accounts,  lies  on 
bet\yee«  the  fame  parties ;  neither  J 
executor  nor  adminiftrator,  nor  hei 
Cfin  have  it.  ibi 
The  right  to  cofts  is  the  fame  before  ta 
ation  as  after.  81 


Coljeuaut.    See  IBuiMix^^. 


,  in  his  life-time  conveyed  his  eftate 
Shropfoire  to  H.  for  fee u ring  23,000 
and  the  fame  year  charged  it  and  h 
eftate  in  Anglejea  with  2000/.  mere 
he  afterwards  in  confideration 
14000/.  conveyed  the  Shropfmre  <t^2i 
to  J'F.  in  fee ;  and  then  by  deed-pc 
releafed  IV.  from  ihe  payment  of.  tl 
14000/.  and  by  will,  reciting  the  coi 
veyance  and  releafe  to  W.  ratifies  tl 
fame,  and  devifes  to  truftees  and  the 
heirs  all  his  manors, 6i^r.  in  AnglejeaTii 

Carnaric 
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.pel  I 


Carfiarvon,  to  the  intent  they  might, 
out  of  the  rents,  or  by  fale,  b'c.  raife 
fufficient  to  difcharge  the  mortgage  of 
the  lands  fettled  on  fF.  as  well  as  all 
other  his  debts  ;  and  after  they  are 
paid,  gives  the  faid  manors,  ^c.  to 
his  natural  fon  and  his  heirs  :  L.  dies, 
and  one  of  the  truaees,  the  other  re- 
nounces, and  admin iftration  is  granted 
to  N.    The    tellator's  naiural  fen 
brought  a  bill  to  carry  the  trufts  of  the 
will  into  execution,  which  was  de- 
creed accordingly  ;  and  the  manors 
&c.  deviled  to  the  truftees  to  be  fold, 
and  to  be  applied  to  difcharge  fuch  of 
the  teftator's  debts  as  the  perfonal 
eilate  and  rents  would  not  (atisfy  :  J. 
allowed  the  beft  purchafer  of  the 
9;lcfea  and  CarnarvGn  eflates ;  and  in 
a  diaft  of  the  conveyance,  prepared 
■by  his   counfel,  inferted  covenants 
from  W.  that  H.  the  mortgagee,  Sir 
£.  L.  the  furviving  truftee,  the  two 
truftees  appointed  in  his  room,  the 
plaintiff,  and  iV".  the  adminiilratrix, 
have  full  power  to  grant,  Sf/c.  and  that 
Sir  £.  L,  has  a  right  to  fell  the  fame  to 
the  purchafer  and  his  heirs,  and  alfo 
made  to  covenant  for  quiet  enjoy- 
ment, without  any  interrapdon  by  H. 
-  Z^c.  and  from  any  perfon  claiming  from 
£.  deceafed,  and  by  name  from  his 
:  father,  grandfather,  great  grand- fa- 
ther, great  gr^at  grandfather,  or  any 
,  of  them,  the  fame  with  refped  to  her 
covenant  for  further  aiTurance.  "  The 
Mailer  being  of  opinion,  that  the  co- 
venants in  the  conveyance,  fettled  by 
the  counfel  for  the  purchafer,  were 
nnreafonable,  and  ought  to  be  ftruck 
out ;  and  having  inferted  a  covenant 
only  againit  the  feller's  own  a6ts,  and 
reported   he    approved   of  the  draft 
as  it  now  iiands :  Lord  Karcinjuicket  on 
exceptions  to  the  report,  directed  the 
Mailer  to  alter  his  draft,  by  inferting 
•    proper  covenants  from  W-  againft  her 
own  adls,  and  the  ads  of  L.  herdevi- 
>  for,  as  to  fo  much  as  fhe  will  be  be- 
nefited  by  the  eilatedevifed.  Page  264 
Where  the  vendor  claims  immediately 
under  the  perfon  who  bought  the  eilate, 
he  need  not  covenant  any  farther  back 
'    than  from  th^t  perfcn,  for  the  buyer 
'    has  the  benefit  qi  the  covenants  in  the 


conveyance  to  that  perfon  at  the  time 
hepurchafed.  'P<^g<^  267 

"  Lord  Hardivickc  of  opinion,  that  car- 
rying the  covenant  no  farther  back 
than  the  perfon  under  v/hom  Z,  V, 
claims,  is  fufiicient.'*  268 

Where  the  furplus  is  confiderable,  the 
heir  mull  covenant  that  neither  he, 
nor  his  immediate  ancellor,  and  ia 
the  cafe  of  the  devifec,  that  neither 
he,  nor  his  devifor,  have  done  any  a6t 
to  incumber.  ibid. 

A  covenant  to  convey  and  fettle  lands  is 
flronger  than  to  convey  only.  329 

Though  the  party,  who  is  under  a  cove- 
nant to  purchafe  and  fettle  lands,  dies 
before  he  has  completed  it,  that  is 
no  reafon  why  it  fhould  defcend  uport 
the  heir  at  law ;  and  therefore  the 
Mailer  of  the  /^o/Z^  did  right  in  deter- 
mining upon  what  appears  to  be  the 
intention,  on  prefumptive  evidence  of 
that  intention  :  and  the  decree  affirmed. 

330 

A  wife  is  bound  by  the  hufband's  cove- 
nant only  under  articles  made  on  her 
marriage.  533 

Wi^at  is  covenanted  to  be  done,  is  i^ 
court  confidered  as  done.  534. 


Cottnfeiiti?. 

It  is  extremely  wrong  for  a  counfel  or 
agent  to  take  a  conveyance  from  the 
right  heir  for  his  own  benefit,  which 
he  dlfcovered  by  being  a  truHee,  38 


The  owners  of  two  privateers  feized  upon 
the  Ihip  called  the  Diligence,  as  a  law- 
ful prize ;  upon  its  appearing  by  her 
captain's  papers  flie  had  carried  pro- 
viiions  to  the  enemy  ;  and  he  figned 
a  note,  by  which  he  acknowledged 
that  they  had  very  jullly  confifcated 
his  cargo  :  the  captain  of  the  Diligena 
brings  a  bill  here  for  an  injundion  to 
the  court  of  admiralty  to  Hay  a  fuic 
depending  there  on  the  Jawfulnefs  of 
this  tranfadion,  fuggelling  that  fome 
of  the  papers  arelolt,  and  that,  if  the 

note 
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rote  fliould  be  produced,  which  he 
was  obliged  to  give,  he  muft  certainly 
be  caft  at  law:  •*  The  injundlion  de- 
nied ;  for  if  it  was  to  be  granted  up- 
on fuch  pretences,  ic  would  intirely 
defeat  the  a6l  of  parliament  relating 
to  prizes.*'  Pag& -^^o 

If  upon  examination,  the  court  of  admi- 
ralty find  the  figning  the  note  was 
owing  to  durefs  and  imprifonment, 
they  can  by  their  own  authority  fup- 
prefsic.  351 


Court  of  ^hmczx^.  See  CreDi'toje, 
^Sarti^,  iDojtions,  Eecciticrj,  Jlcafc, 
C^an't^,  #?io?i'ti»  of  IDebtis,  under 
IDebts^  laule,  Zmoa,  jifrauTi. 

A  mother  petitioned,  that  Mr.  Barry  may 
be  retrained  from  marrying  herdaugi\- 
ter,  being  an  infant,  and  a  ward  of  this 
court:  his  Lordfhip  ordered,  as  he  is 
likewife  an  infant,  that  his  guardian 
fhall  not  permit  him  to  marry  the 
young  lady  without  leave  of  the  court. 

304- 

The  care  of  infants  reverted  to  this  court, 
on  the  ceffure  of  the  court  of  wards. 

Ibid. 

A.  conveyed  1000  /.  to  truRees,  to  be  laid 
out  in  the  purchafe  of  freehold  lands 
within  tv/enty-two  computed  miles  of 
Chcjier\  the  plaintiff,  the  firll  tenant 
in  tail,  under  a  limitation  from  A. 
brought  a  bill  againil  the  truflees,  and 
the  laft  remainder-man,  fuggelHng  no 
fuch  purchafe  as  the  deed  direds  can  be 
found,  but  a  convenient  one  might  be 
had  in  Lanca{hire\  prayed  that  the  iruf- 
tces  m.ight  be  dired:ed  to  purchafe  ac- 
cordingly. "Lord  //flrJ-iu/Vif  would  nor, 
on  the  ni  ft  application,  depart  from  the 
intention  of  the  donor,  bur  made  an  or- 
der for  the  truilee  to  look  out  for  a  pur- 
chafe within  the  terms  of  the  deed,  and 
if  after  a  convenient  time  ai lowed,  it 
fhould  appear  no  fuch  purchafe  is  to 
be  met  with,  faid,  he  lliould  be  in- 
clined to  deviate  in  this  particular 
from  the  Ilrid  lerms  of  the  ttull."  413 

1>e  truflec  might  have  borrowed  fonie 
eHate  within  the  twenty-two  miles  of 
Chejier^  for  the  purpole  of  inveUing 
the  money  in  land,  and  after  the  end 
of  fu'ffering  a  recovery,  in  order  to^tt 


the  1000/.  was  anfwered  to  the  fi 
tenant  in  tail,  it  might  have  been  r 
ftored  again  to  the  original  ownf 

Page 

Sir  PF.  D.  by  his  will  direded  his  tri 
tees  to  law  out  a  fum  of  money  in  t 
purchafe  of  freehold  land  only  ;  as  th 
could  not,  without  great  difadvantag 
purchafe  the  freehold  of  an  eftate,  u 
lefs  they  took  along  with  it  a  colleg 
holding :  the  court  difpenfed  with  il 
ftrift  diredions  of  the  will.  Ibi 

This  court  confiders  things  contrafted 
be  done,  as  adually  done,  and  lets  the 
have  all  the  confequences  as  if  fo 
maiiy  executed.  4^ 

Couit  Of  !Delcgate0. 

It  is  difcretionary  in  the  court,  wheth 
they  will  grant  a  full  commiJiion 
delegates.  ^cj 

Where  legal  and  ecclefiaftical  matte 
come  in  quellion,  the  judges  in  bo 
are  appointed.  16. 

Where  it  is  a  mere  matter  of  law,  a  con 
roiffion  ilTues  to  judges  and  civiiia 
only,  ik' 


Court  of  ^ina^'s  ^15ct?c!).    See  ^pi'v 
tual  Court. 

The  court  of  King's  Bench  will  not  gra 
a  prohibition  unlefs  you  Ihew  the  mo^i 
has  been  pleaded  in  the  ecchfiallic 
court,  and  denied  there;  and  on  i 
fame  grounds  a  court  of  law  gran 
a  prohibiiion,  this  court  grants  un  i 
juntTtion.  6 


Courts  of  3La\xr.    See  IBill,  ^offc 
Court  of  IHcccjD.   See  ftopc. 


The  receipt  of  the  Exchequer  is  no  ofH 
of  record,  except  in  matters  relative 
the  Klng^s  revenue.  IcI 
The  otlicers  of  the  ecclefiaflical  courl 
fliould  not  intitle  their  proceedings ;  ' 
corda  domini  regit  Georg.  ^c.  for  ihk 
are  only  evidence  of  fentences 
courts.  I  151 
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ttoutt  S>pi'n'tual.    See  jg)pi'n'tual 
Court* 


Court  of 


caartJS.  See 
Ct>ancer^. 


Cottrt  of 


tecs  to 


See  l^luleS:,  1!15onl)0,  "Cvuf- 
pjeferbc  Ccntiuscut  IKe= 

tloluntart?  ContJeKancc,  Ji5iU,  %i' 
lets  bi»  3Defcent. 


'ge 
th 

ij.^here  an  eftate  is  decreed  to  be  fold  for 
fg, I  payment  of  debts,  and  no  furplus  re- 
.vmains,  the  heir  need  not  covenant  any 
"^  farther  than  his  own  ads ;  the  fame 
rule  as  to  a  devifee.  Page  268 

1  who  had  a  power  to  charge  a  fum  of 
money  on  land  by  deed,  or  will,  exe- 
cutes it  by  a  voluntary  deed,  the  courc, 
in  favour  of  the  creditors  of  ^.  will 
confidcr  it  as  perfonal  affets,  and  lay 
hold  of  it  for  their  benefit,  269 
t  is  in  the  power  of  the  owner  of  the 
-eftate  to  prefer  one  fpecialty  creditor 
to  another;  for  none  of  them  have  any 
ilisn  fpecifick  lien  upon  the  lands.  327 
'fc'Vhere  the  court  fees  a  confideration  is 
made  up  v/ith  a  view  to  defraud  cre- 
ditors, they  will  reduce  it  to  what  is 
juft  and  equitable.  _  485 

iny  one  creditor  may  bring  a  bill  agamir 
an  executor  for  a  difcovery  of  alfets, 
IH.  and  for  fatisfadion,  as  the  court  de- 
imk  CTeeg  only  an  account,  and  direds  the 
'-'H  executor  to  pay  in  a  courfe  of  admini- 
ftration.  572 

:aracrt    See  ^tofli^foncrsj  3!ul)abf-- 
tauts. 


Spin  I 


/here  there  was  only  a  general  allegation 
as  to  the  right  of  eledion  to  a  curacy, 
and  not  examined  into  or  proved,  the 
court  would  not  make  any  decree,  but 
difmiffed  the  information  with  colls. 

576 

■l^urtef^.  See  ^cnnut  ht  t\]z  dLmtzlt' 
couri      CuSctn.   See  ^I^atseU^iuD. 

■/^''il,(i,iiough  this  court  dees  not  tnke  cu^loms 
itridiy  cercain  a5  courts  of  la-v,,  yet 


Vol-,  ill. 


it  requires  them  to  be  fubdantlally 
laid.  Page  496 


Cuftom  of  E/OuDon.    See  f5ai30rt9 
bjofeerS:,  JIoudoiTj  jfuucral. 

Some  years  after  the  marriage  of  the  fon  of 
a  freeman  of  the  city  London,  the  pa- 
rents on  both  fides  met,  and  agi  ced  to 
advance  200/.  a-  piece  to  lie  by  riil  they 
could  purchafe  for  him  acommiffion  ia 
the  army.  "  It  appearing  to  the  courc 
to  be  intended  as  a  marriage  portion, 
they  confidered  it  as  an  advancement 
and  a  bar  to  the  orphanage  fnare." 

213 

JiuPs  LaWt  which  was  an  afl  of  commo  1 
council  in  Hen.  the  6ih's  time,  does  noC 
make  it  a  bar,  unlefs  it  v/as  an  ad- 
vancement upon  marriage  ibid. 
The  father  being  dead  inttilate,  the  foa 
is  entitled  to  his  whole  fhare  of  the 
teftamentary  part,  without  bringing 
into  hotchpot  the  money  he  received 
in  advancement.  214 
Sums  of  money  given  to  the  daughter  of 
a  freeman  of  London,  after  her  mar- 
riage, by  the  father,  where  they  do  not 
appear  to  be  on  account  of  the  mar- 
riage, and  as  an  advancement,  will  not 
b«r  her  of  a  fhare  in  the  orphanage 
part  of  his  efiate.  450 
If  the  daughter  of  a  freeman  marries 
againll  her  father's  confenr,  it  is  of  it- 
feif  a  bar  to  trie  orphanage  lhare,  unlefs 
lie  be  afterwards  reconciled.  451 
An  advancement  in  marriage  is  an  ad- 
vancement in  full,  unlefs  the  father  by 
w:li,  l^c.  wrinen  by  him  and  fjgned, 
fhall  declare  the  value  of  fuch  ad- 
vancement, ibid^ 
Sums  given  by  a  freeman  of  London  to  a 
daughter,  if  not  given  as  a  portion,  or 
in  purfuance  or  a  marriage  agreement, 
13  no  advancement.  45^2 
The  general  rule  is,  that  whatever  a  free- 
man of  London  gives  to  a  child  fliall  be 
brought  into  hotchpot.  ibid, 
Pj  eients  made  by  a  freeman  to  his  child, 
after  frequently  living  with  her  for  fe- 
vr;-;il  weeks  at  :i  tiir.e,  lliall  be  confi- 
dcicd  only  as  a  (atisfadion  for  her 
rroubi?,  and  not  as  a  gift  to  be  brough: 
into  h 'J u h po: .  ibii. 

5  C  Moue/ 
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Moncv  direfled  by  a  freeman  to  be  laid 
out  in  lands  for  the  benefit  of  a  daugh- 
ter, takes  it  out  of  the  cuftomary 
eftate,  and  is  not  fubjefl  to  be  brought 
into  hotchpot.  Page  ^^^i 

Though  a  freeman's  widow  lays  claim  to 
fomething  under  a  hufband^s  will,  that 
does  not  bind  her  election  to  take  ei- 
ther by  the  will  or  cuilom  till  fhe  has 
feen  into  the  value  of  the  hulband's  ef- 
fects, but  (he  will  be  concluded  by  ads 
done,  and  by  acquiefcence,  as  where 
Ibe  has  lived  a  year,  or  year  and  a  half 
after  her  hufband,  and  accepted  an 
intereH  under  the  will.  6i6 

Though  cyder  is  part  of  the  profits  of  the 
real  eftate,  it  has  been  held  that  a 
cyder-mill  is,  perfonal  notwithHanding, 
and  Iball  go  to  the  executor,  and  not 
to  the  heir.  i6 


5Dau5l3tcrs.   See  |^??t^on0. 

A Father  a  judge  of  the  quantum,  and 
alfo  of  the  time  when  the  provifion 
for  a  daughter  (hall  take  pia:e.  191 
A  lin:>itai'ujn  to  a  daughter  on  failure  of 
ilTue  male  of  an  eldeil  fon  or  Ions,  is 
confidered  as  a  provifion,  and  not  too 
remote.  ibid. 

5Dcan  aui)  Ct)aptcr.   See  ILeafc. 

Though  a  dean  and  chapter  are  rcHfon- 
abie  in  the  fines  they  demand,  if  an 
aecidcni;  delays  the  leale  wiiicii  has  not 
happened  from  their  fault,  or  from  the 
tenants,  yet  if  it  is  not  completed  tiii 
after  a  nev/  member  comes  in,  he  fhrdl 
liave  his  portion,  473 

No  intereli  can  pafs  out  of  a  corporate 
body  at  law  bat  under  the  common 
feai.  475 

The  rule  as  to  carrying  .igFcements  into 
execution  as  to  private  persons,  will 
ret  hold  generally  as  to  aggregate 
bf^ies.  476 

Boriies  corporate,  efL'.eclallv  ecclefiafticai 
dilier  extitmeiy  ironj  priviUe  perfons. 

ibhL 


Where  a  mortgagee  of  an  old  deaii'  and 
chapter  leafe  refufes  to  furrcnder,  a 
court  of  equity  will  not  compel  him, 
for  he  may  infill  the  lives  in  being  arc 
better,  or  oblige  the  tenant  the  mort- 
gagor to  propofe  others,  or  redeem  him 
otherwife  if  it  had  been  a  chattel  in 
tereH,  for  there  the  granting  a  nev 
and  longer  term  is  an  advantage  to  th 
mortgagee.  Fage^y. 

If  a  body  corporate  makes  an  agreemen 
with  a  perfon  to  grant  him  a  leafe,  ani 
the  money  is  paid,  though  fome  of  th 
members  of  that  body  were  wanting 
a  court  of  equity  will  carry  it  inti 
execution.  47I 

A  dean  and  chapter  ought  not  to  fufflj 
anyimmediate advantage  to  themfelvfi 
in  filling  up  vacant  lives,  to  bias  the! 
minds  in  taking  a  Icfs  fine  to  the  pr( 
judice  of  the  fuccefiion.  ibi\ 

Where  the  matter  is  finilbed  and  coi 
plete,  a  court  of  equity  cannot  fetj 
afide,  but  they  would  nofilrain  to  fu] 
port  fuch  a  contrad.  ibti 

IDcbts,  €tz^im  a^^^  5)ebto?.  SI 
fH>avapl)crualia,   iEulc,  (B%aviu 
kitauiu  of  Jtimitatious,  Compc 
tion,  ^fle.t0,  dlatc0  in  :ffee^Ca^ 

31lll)gmcnt5.    See  under  IDcbtiSFj 

Milnt  pucji't^  tl)ei?  ave  to  te  paij 

Where  a  teflator  charges  all  his  eftal 

for  payment  of  debts,  the  devifee  oj 
particular  one  mull  take,  fubjed 
that  charge.  Il 
Provifions  in  wills  for  payment  of  de| 
relate  to  the  time  of  the  tellatc 
death. 

The  words,  aJI  the  debts  ii:hlch  I  h(. 
CO /it)  a  clcd,  m  u  it  b  e  c  o  n  llr  u  e  d  Z-?^  //  z\ 
trad. 

The  plaintiff's  grandmother  fays  by 
will,  I  hkewile  forgive  my  fon-iu; 
Richard  ChiUuignvoyl h  a  debt  of  goj 
due  to  me  upon  bond,  and  defi.-e 
executor  to  deliver  the  fame  to  be  ,c| 
celled.    The  legatee  died  in  the  l| 
time  of  the  tellatrix.       The  pUitJ 
his  repreientative  ought  to  have 
beneht  of  this  diLhargf  of  the  d| 
and  L«trd  Hardzvltkc  oraered  the  )>|| 
to  be  delivered  up  to  be  canceile 
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^Where  thei-e  i?  a  ^etiferal  power  given  or 
refer ved  to  a  perfon  for  Aich  ufes,  \^c. 

■  as  he  (hall  appoint,  this  makes  it  his 
abfolute  eftate,  and  gives  him  fucH  a 
dominion  over  it,  as  iviil  fubjedt  it  to 
his  debts.  Page  656 

Jin  tol)nt  t)uo?fti>  5Dcbts  are  to  be 
tJin'U  bp  an  Cjcecuto?  oj  J^unutuCtra- 
tO?,    See  alfo  under  ^dlTetg. 

An  executor  ought  to  pay  that  creditor 
iirlt  who  ufes  the  firft  diligence;  fo  in 
an  adtion  at  law,  he  who  obtains  the 
firft  judgment    fhall    be  preferred; 
^  otherwife  as  to  legatees ;  for  as  there 
,   is  no  priority  in  legacies,  an  executor 
ftiall  pay  them  pari  pajju.  208 
Bond  creditors  are  confidered  here  as 
having  a  priority  to  (icnple  contrails, 
becaufe  they  have  a  priority  at  common 
law;  for  this  court  govern  themfelves 
.  by  rules  eftabliilied  in  that  forum  to 
\vhom  the  jurifdidion  properly  be- 
longs. 3  S3 
Where  a  teftator  has  created  a  particular 
truil  out  of  particular  lands  for  the 
payment  of  debts,  and  fubjedl  to  the 
truft  devifed  it  over,  the  devifees  can 
take  no  benefit  till  after  the  whole 
butderi  is  difcharged  upon  it.  556 


5Deciree. 


're  of 

ic 

[  deb  I 
elliioii 

2( 


See  i^Otl'Ce, 
d'tl)ei5. 


^oncp. 


The  fame  defendants  who  made  default  in 
another  cauTe,  make  default  again  at 
the  hearing  of  a  fupplemental  one, 
where  the  bill  is  brought  by  new  af- 
lignees  in  a  commiffion  of  bankruptcy 
chofen  fince  the  decree  in  the  firft 
eaufe;  the  prayer  of  this  bill  praying 
ooly  that  thefe  defendants  might  ihevv 
caufe,  and  not  that  they  niigrit  (hew 
caule,  nxshy  the  former  decree  fhould  not 
he  made  alfolute.-,  which  it  ought  to 
have  done.  '*  The  Court  only  ordered 
that  the  plaintiffs  be  at  liberty  to  ferve 
the  defendants  v/ith  2^  Juh^-oena  to  fi<ew 
cauTe  againlt  the  former  decree." 

218' 

ivelAfter  a  writ  of  execution  of  a  decree  ,  and 
an  attachment  ferved  on  the  detendanr, 
ike  plaintirt'  may  have  an  injundioa  to 
the  delendant  io  <icUv^:r  poikuion,  and 


next  a  writ  of  affifiance  to  the  fheriff*, 

commanding  him  co  be  aiding  in  put- 
ting the  piamciff  in  poffelTion,  275 

All  the  court  does,  is  in  coniequeuLe  of 
of  an  antecedent  right,  and  there  .s  no 
occafion  for  a  dec;  ee,  except  there  is  aa 
incapacity  of  the  perfon,  as  in  the  c  ife 
of  a  feme  covert.  448 

Where  a  perf  .n  attends  a  caufe  to  wh.;:h 
he  is  a  defendant,  and  had  notice  of 
the  decree  by  being  prefent  v/h<tn  it 
vi'as  pronounced,  if  he  does  any  aft  in 
contravention  to  ftj  he  it  guiicv  of  a 
contempt,  and  liable  to  be  com  mitted 
to  the  Fleet.  565 

In  decrees  agalnfl:  a  mortgagee  on  a  bill 
for  redemption,  or  again <t  an  executor 
to  account,  it  is  the  ccurle  of  the  court 
to  diredt  it  withoiit  future  words ;  and 
yet  if  the  perfon  decreed  to  account  re- 
ceive any  thing  fubfequent  to  '  h*"  de- 
cree, it  is  inquirabie  before  tae  M  •. 'ler, 
and  they  mull  bring  fuch  fums  to  ac- 
count. 582 

A  decree  miTH:  be  inrolled  before  you  caa 
plead  it  in  bar  to  a  fecond  fuit  for  the 
fame  matter.  809 

After  a  decree  in  a  caufe,  a  new  origin li 
bill  cannot  be  brought  between  the 
fame  parties  and  for  the  fame  matters. 

ibid. 


2Dcc!5S.  See  MtojDS,  5DecD3  ioH 
0?  eonccalcD,  Statute  of  jUniol* 
ment. 

Such  a  conllruflion  ought  to  be  made  of 
deeds',  ut  res  magis  ^oaleat  quam  per  eat. 

136 

A  perfon  may  as  well  take  a  difpofitioa 
by  deed,  to  take  place  after  her  death 
as  by  wiii^  and  luch  a  deed  has  beea 
decreed  to  be  good  in  feveral  inftances, 
as  againil  perlons  ftanding  in  reprefen- 
tion  to  tfee  donor,  Other  wife  as  againil 


creditors. 


540 


With  refped  to  ancient  grants  and  deeds, 
there  is  no  better  v^ay  of  conftruing 
them,  than  by  uf-ige,  z.n<l  ccntemporanea 
exbofitio  is  the  belt  rule  to  go  by.  577 

?DcctJS  lod  concealed. 

Though  you  may  give  evidence  of  a  deed 
at  liiW;  tk.it  is  loll,  you  cannot  of  a 
3  C  2  bond, 
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bond,  for  you  muft  make  a  profert  of 
it.  Page  214 

2DefenDant  See  eminence,  il^e  ejceat 
regao,  |^avtfe0,  i^lule,  IDcmur- 
ter,  Account,  l^lea,  H^ufto^r,  IDc* 
crec,  a^jcaimnati'oix  of  CcUituef^, 
«U  of  metJitio?. 

Where  a  caufe  ftands  over  for  want  of 
making  feme  defendants  parties ;  you 
cannot  proceed  againft  any  other,  un- 
lefs  the  plaintiff  will  fubmit  to  difmifs 
his  bill,  as  to  thofe  defendants  who  are 
improperly  brought  before  the  court. 

400 

If  a  defendant  difclaims  generally,  and 
the  plaintiff  replies  to  her  atifwer,  and 
ferves  her  with  a  fuhpcena  to  rejoin,  fhe 
is  inticled  to  have  colls  againft  him  for 


the  vexation. 


82 


5Dcmurvcr.  See  ^aiii'amcnt,  f2^?o* 
eef0,  ^!^|efentat^Ol^  to  a  C|)urcl), 

The  court  cannot  let  a  demurrer  ftand 
for  an  anfwer.  <;30 

Where  one  out  of  feveral  defendants  ob- 
tained an  order  to  plead,  anfwer,  or  de- 
mur, but  not  to  demur  alone  ;  and  de- 
murred to  the  bill  as  containing  dilFe- 
rent  matters  and  inconriilent,  and  an- 
fwered  nothing  more  than  the  charge 
of  combination  and  confej^eracy  only  ; 
the  court  inclined  to  think  it  was  not 
anfwering  purfuant  to  the  order.  726 

Where  a  man  demurs,  for  that  the  bill 
contains  feveral  matters  not  relating 
one  to  the  other,  if  he  does  more  than 
deny  combination  and  confederacy,  he 
over-rules  his  demurrer.  727 

51}e|30iit   See  '2]5ai'linent. 

SDcpcCti'ons  0?  CFjcami'nati'oUiS.  See 
C^i'oci.ce,  SdUtncfe,  ^cauDal  anD 

Evidence  in  the  crofs  caufe,  concerning 
th^'  matters  in  ifTue  in  the  original  caufe 
nor  allowed  to  be  read,  after  a  decree 
in  th  "t  caufe,  otherwife  as  to  the  depo- 
fitions  in  the  crofs  caufe,  not  relating 
to  ihs  matters  put  iu  iillie  in  the  ori- 
ginal, 50  i 


Where  neither  party  examines  witneffe^ 
in  the  original  caufe,  the  depofitions 
of  witneffes  examined  to  the  fame  mat- 
ters put  in  iffue  by  that  caufe,  may  be 
read  at  the  hearing  of  the  crofs  caufe. 

Fage  502 

The  court  will  not  make  an  order  upon  a 
Mailer  to  admit  depofitions,  taken  in  a 
former  caufe  between  the  fame  parties 
to  be  read,  as  it  is  putting  parties  to  an 
unneceiTary  expencc ;  the  proper  courfe 
being  to  take  exceptions.  5  24 

^mi^xi.    See  Ji'ne,  S)eian^  Jfi'c- 
tiona, 

A  wrong-doer  to  gain  a  poffeffion  by  dif- 
feifm  muft  not  flep  on  the  land,  and 
then  leave  the  rightful  owner  in  pof- 
felTion,  which  though  fufficient  to  give 
a  feifin  on  a  feoifment,  is  not  fo  to  levy 
afine,  339 

IDctJiTc  fo?  I^a^ment  of  IDebts.  Sec 
Cruft  fo?  rai'ang  f!5o?tions  anD 
payment  of  2Debt0. 

5Dcnati'o  Caufa  J3po?t{0. 

<S.  B.  who  had  a  bond  for  100/.  from  one 

Spacbnan^  delivers  it  to  ^.  faying,  in 
cafe  I  die  it  is  yours,  and  then  you  will 
have  fomething  :  this  is  a  fufficient  do 
>  natio  caufa  mortis  to  pafs  the  equitable 
intereft  of  this  bond  on  the  inteilate's 
death.  2 

2Dolxicr.    See  ^arclOBtsftience,  ^cfni^ 
l^jofits,  iJl^avviao^c. 

A  general  provifion  for  a  \\\\t  is  not 
bar  of  dower,  unlefs  exprefled  to  be  fo 
'  but  the  words  in  a  bond  to  fecure  a  fuir 
of  money  for  her  livelihood,  and  main 
tenance,  have  been  determined  to  be 
bar  of  dower.  \ 
Where  a  wido  w  claims  dower  merely  upo 
a  legal  title,  but  cannot  afcertain  th 
lands,  this  court  will  affill  her  to  fine 
them  out,'and  if  her  title  to  it  is  efta 
blilhed,  will  give  her  the  profits  no 
from  the  time  of  the  demand  only,  bu 
from  the  time  her  title  accrued.  13 
If  a  dovvreis  comes  here  to  have  a  terns 
removed,  which  is  a  fatisfied  one,  thi 
court  will  decree  her  an  account  of  th 
rents  and  profits  from  the  time  her  titl 

accrued 


IliS 

I 

8110 


A  Talk  of  the  Principal  Matters. 


accrued  ;  but  If  the  term  had  been  out 
of  che  way,  and  fhe  had  no  need  to 
come  here,  it  would  have  been  other- 
wife.  Page  I  3  I 

A  wife  having  the  trufl:  in  a  term  in  her 
joining  with  her  hufband  in  a  common 
recovery,  fhe  comes  in  by  voucher,  in 
privity  of  all  her  ellate  legal  and  equi- 
table, and  is  therefore  barred  of  any 
claim  to  it  afterwards.  436 

Though  the  hufband  by  his  will  gives 
his  wife  the  very  eflate  in  remainder, 
from  which  ibe  demands  the  dower ; 
yet  on  all  the  circumftances  of  her 
cafe  fh'^  is  intitled  to  her  dower  out  of 
it  notwithftanding.  ihid. 


CmbJementiS.  See  €jcecuto^ 

EMBLEMENTS  fhall  goto  the 
executor,  and  not  to  the  remainder- 
man ;  the  publick  being  interefled  in 
the  produce  of  corn  and  other  grain.  16 


engine.   See  Cjcecuto?S. 

Cntrg.  See  Common  lEecobev^,  Ccn- 
tingeut  EemafnDcr. 

A  right  of  entry  always  fuppofes  an 
eftate  ;  for  a  right  of  entry  is  nothing 
without  a  right  to  hold  and  receive 
the  profits :  and  if  an  eftate  be  granted 
to  a  man,  referving  rent,  and  in  default 
of  payment,  a  right  of  entry  be  granted 


to  a  llranger,  it  is  void. 


39 


Aright  of  entry  differs  from  a  pov-^cr  ; 
for  it  will  go  to  executors  and  admini- 
ftrators.  -  322 


C^ate0.  See  Crudees  to  pjcferbe 
esToiUi'nsent  IScmaintJcrs,  Beat 
CClates,  llhnitation  of  Cdates. 

.inflates  \\\  :f  ee^tail.  See  jratl)cr  ant) 
^on,  C^pofition  of  ^aojDs,  Cruf= 
tges  to  pjeferbe  Contxnscut  IKe- 
mainiDeis,  Common  iEccoljerpj 
;aponct?j  I,imitation  of  ai^Clate©^ 
implication,  3iiitcuti'on, 

Jf  tenant  in  tail  ccnfefs 'a  judgment,  ^c. 
and  fufter  a  recovery  to  any  collateral 
purpole,  that  recovery  fhall  enure  to 


make  good  all  his  precedent  incum- 
brances. P^^i,'^  37^ 

Though  a  conufee  of  a  judgment  nas 
neither  the  legal  eftate,  nor  a  legal 
lien  ;  yet  a  common  recovery  will  let 
in  this  judgment.  ibid, 

A  common  recovery  will  let  in  a  charge 
under  marriage  articles,  and  whether 
it  is  a  legal  orequitable  eftate,  it  makes 
no  difference.  377 

Where  an  eftate  is  limited  to  hufband 
for  life,  remainder  to  wife  for  life, 
remainder  to  the  heirs  of  theik. 
BODIES-  See  note  i.  378 

A  remainder  man  in  tail,  or  a  reverfioncr 
in  fee,  may  come  into  this  court  to 
have  the  title-deeds  fecured  for  their 
benefit,  though  an  eftace  for  life  is 
ftanding  out;  and  the  plaintiffs  in  this 
cafe  may  equally  come  here  to  pray  a 
fale  of  the  eftate.  382 

A,  devifes  to  a  man  and  his  heirs,  and  af- 
terwards fays,  if  he  fhall  die  without 
heirs  of  his  body,  this  controuls  it  to 
an  eftate-tail.  39S 

Byfield's.  cafe  in  Queen  Elizaheth^s  time, 
the  only  one  where  the  word  fon  haj, 
been  conftrued  to  give  an  eftate-tail 
in  the  firft  taker.  737 

Byfield^s  cafe  is  not  to  be  found  in  Cro. 
Eliz.  or  any  of  the  cotemporary  re- 
ports, and  therefore  cannot  be  allowed, 
to  be  an  authority :  the  devife  in  the 
prefent  cafe  being  to  L,  H.  for  life  and 
no  longer,  cannot  by  any  implication 
vvhatfoever  be  conftrued  to  be  an  eftate- 
tail  in  him.  ihid^ 

Sir  Jofeph  Jekylly  in  a  caufe  between  the 
widow  of  the  teftator  and  W.  R.  the 
heir  at  law,  declared,  that  L.  R.  was 
intitled  only  to  an  eftate  for  life,  with, 
lemalnder  to  the  eldeft  fon,  and  but 
cne  fon  for  his  life,  and  that  the  re- 
mainder will  go  over  to  T4^.  R.  the 
heir  at  law  of  the  teftator,  738 

Cftates;  in  ^Li'fe.  See  ^atl;er  nnti 
^on,  CUatcs  in  if ce- tail,  Cdlaftc, 
C?:poStion  of  <l2{o?D0,  Ctuftces  to 
t);eferbc  Contingent  lRcmainDct:0, 
^ojtsage,  i^vccljoln  Jmtxt^y  3In. 
junttion. 

A.  devifes  to  Sir  J,  B.  her  heir  Clifm- 
lands,  he  paying  all  the  debts  and  le# 
gacies  charged  on  thofe  lands,  and  af- 
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ter  his  deceafe  to  a  nephew,  Sir  J.  B. 
as  tenant  for  life,  is  obliged  to  keep 
dowTi  the  intered,  if  the  principal  is 
not  difchargea  ;  but  if  it  is,  he  is  to 
pay  one  third,  and  the  reverfioner  two 
thirds.  Page  201 

G.  renant  for  pg  years,  if  he  fo  long  live. 
Without  impeachment  of  wafte,  except 
voluntary,  remainder  to  trullees  to  pre- 
fc-rve,  ^c.  remainder  to  his  firft,  £srV, 
fons  in  tail  maie,  remainder  to  Sir  J, 
C,  in  fee.  7«,  i 

G.  before  a  fon  born, and  Slr^.  C.  ao^reed 
to  cut  down  timber  UDon  the  ellate, 
and  that  oir  J.  C.  (hould  not  take  ad- 
v^n'-ag^  of  its  being  wafte,  and  the 
jDoney  ariiing  from  it  to  be  divided 
between  them.  752 

Timber  cut  to  the  amount  of  ?cqo/. 
G.'s  fon^orn  ten  years  after  attain- 
ed twenty-one,  and  lufFefed  a  reco- 
very of  the  eftaie  to  hirpfelf  and  hjs 
heirs. 

The  ion  in  titled  to  recover  fatisfadion, 
for  fo  much  value  of  his  inheritance, 
as  the  late  Sir  C.  received  under  the 
agreement,  and  his  executors  admitting 
;^3ets,  1000/.  with  in'.erelfc  at  4/.  per 
£e??t.  to  be  computed  from  the  filing  of 
the  bill,  dire6led  to  be  paid  to  the 
plaintiff,  the  Ion  of  G.  by  the  execu- 
tors of  Sir  J.  C.  ibid, 

€0atcs  fo;  ifears.   See  ILcafe. 

C.  A  prebendarv  leafed  his  prebcndal 
.ellate  to  his  daughter  in  Augv.Ji  1735, 
for  twenty-one  years,  wfto  executed  a 
declaration  of  trail:,  declaring  her  name 
was  made  ufe  of,  in  rrull  for  the  father 
for  ib  many  years  as  he  (hould  live  of 
the  lerm,  and  then  for  luch  perfon  as 
he  fhould  by  deed  or  will  appoint;  on 
the  igth  of  January y  1735-6,  S.  C. 
made  his  will,  and  after  lome  lega- 
cies devifed  to  the  plaintiff  his  eldeit 
fon,  '*  The  rell  of  Jiis  goods,  chat 
tels,  and  ellate,  whether  real  or  per- 
fon' in  jU){re:irion  and  reverlion," 
and  makes  him.  ei<ecutor,  and  by  a  fub- 
fequeni-  claufe,  fays,  My  mind  and 
^iii  ij,  thiat  my  eldell  fon  Qiall  have  the 
dif['oral  of  the  leafe  made  to  my  daugh  • 
ter  Sarahy  and  receive  to  himfelf  all 
the  profits  and  ad'van'.n^^es  2^r\(\ng  from 
|t." — And  by  another  cia«fe  in  1739, 


.S'.  G.  taking  notice,  he  had  made  the 
plaintiff  executor  fays,  If  he  Jhould- 
be  prcfecuted  by  the  gonjernv^ent  ;  'wbere-^- 
hy  he  might  incur  a  forfeiture,  he  then 
makes.  Samuel  another  fon.,  and  Sarah 
hii  daughter  executors y  and  gives  them 
IV hat  he  had  gi  ven  to  his  eldefi  fonP'-~- 
The  leafe  devifed  was  furrendred  ia 
1736,  and  feveral  new  leafes  made, 
and  the  fubfifting  one  now  in  qaeftion, 
dated  September  the  24th,  1 739,  made 
to  Sarah t  who  the  fame  day  executed  a 
declaration  of  trull  as  ufual.  **Lord 
Hardzvicke  was  of  opinion,  the  will  in 
this  cafe  was  fufHcient  to  pafs^  not  only 
the  trufl:  of  the  leafes  then  in  being, 
but  alfo  the  benefit  of  the  fubfequent 
renewals  to  the  plaintiff."  Page 

»74 

The  word  advantages  fufficient  to  take 
in  all  the  benefits  belonging  to  the  truft,! 
npt  the  profits  only,  but  the  renewals, 
which  arQ  CQafequential.  178 

Cftatcs,  t)ur  auter  tie. 


An  eftate,  fur  aut  er  ivV,  though  it  isde- 
vifed,  will  be  liable  to  debts  by  fpeci- 
alty  to  contribute  in  a  courfe  of  ad- 
miniftration  according  to  the  grofs  va- 
lue. 465 

Where  a  man  takes  an  eflate  as  an  execu- 
tor, it  is  affets;  for  as  an  executor  of| 
a  teftator,  he  can  take  nothing  with-l 
out  beinp  fo.  467 

As  before  theilatute  of  fraiids,  iffc.  grant- 
ing an  ellate  pur  auter  ^vie  to  his 
executors,  ^c.  would  have  made  it  ^f- 
fets,  devifmg  it  to  them,  makes  it 
equally  i'o.    "  fee  note  i,  467 

ili'mftatCoit  of  ¥cnns  fo?  ^cav0.  Sge 
^oncv*  po^xion^)  Mmiution  of 

If  the  limitation  of  a  perfonal  chattel  be 
confined  within  a  life  or  lives  in  being 
orvviihin  ten  months  after,  pr  the  birth 
qf  a  child  J  or  in  cafe  of  his  death  be- 
fore twenty- one,  or  if  limited  on  a  con- 
tingency to  a  perfon  who  never  takes, 
it  is  good.  287 

In  looking  into  the  cafe  of  Forth  v.  Chap-' 
7nan,  2  P,  W.  663.  the  reporter  feems 

ini%ker< 
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mlHaken  hi  his  fccond  note ;  for  though 
he  fays,  the  limitation  over  was 
reftrained  to  the  leafehold,  it  appears 
the  freehold  too  was  devifed,  and  pro 
bably  the  limitation  of  the  real  was 
overlooked  by  the  regifter.  Page  288 
A  general  limitation  may  be  turned  into 
a  particular  contingent  limitation,  by 


fubfequent  words. 


\bicL 


aEbitjettcc  auD  ?3ai:ol  Cbi'Dencc  See 
JDcpodti'ons,  aaii'tneCs,  ifiauD, 
^DcmjJtion,  €);ecuto?,  JDecDs  loft 
anD  concealcD,  £>atl),  Citl)es. 

B.  by  his  will,  gives  all  his  real  and  per- 
fonal  eftate,  equally  among  his  chil- 
dren ;  and,  at  the  conclufion  of  it,  di- 
redls  his  executor  to  lay  out  a  fum  not 
exceeding  300/.  in  putting  out  the  de- 
I  fendant  his  fon,  apprentice.  77 
B>  in  his  life-time  lays  out  200/.  in  put- 
ting out  the  defendant  Clerk  to  a  perfon 
in  the  Navy-office,  and  dies  without 
revoking  his  will.  Evidence  a!Iov»ed 
to  be  read  of  the  teftator's  declarations, 
that  this  advancement  Ihould  be  an 
ademption  of  the  legacy.  ibid, 

^jcamfnati'on  of  SHi'tnefTcs.  See  ?De- 
jjofitious,  31uteti:ogatoji'c0,  Com^ 
nuffiott. 

At  lav/  you  may,  in  an  aflion  of  trefpafs, 
examine  a  defendant  in  favour  of  ano- 
ther defendant,  where  he  is  not  inte- 
re/led  in  the  event  of  the  caufe,  but 
thej-e  he  cannot  be  examined  for  the 
plaintiff.  401 

In  this  court  you  may  read  the  depofition 
of  a  defendant  for  the  plaintiff  like- 
wife.  Ihid. 

if  the  defendant  may,  by  poffibiiity  only, 
\  be  liable  to  cofts,  this  is  always  a  rea- 
'  fon  for  refufing  his  evidence,  becaufe 
he  is  fvvearing  to  excufe  himfelf.  402 
(f  a  perfon  will  fo  a6t,  as  to  make  him- 
felf a  proper  party  to  the  caufe,  and 
liable  prima  facie  to  the  ccfts,  thoi^gh 
the  only  one  prcfent  at  an  agreement; 
yet  the  rule  muil  prevail  againlt  the  de- 
pofition being  read  as  evidence,  ibid. 
The  allignees  under  a  commifiion  of  bank- 
ruptcy, brought  a  bill  to  fet  afide  an 


aflignment  of  an  annuity  from  the 
bankrupt  to  M.  as  being  made  for  no 
confidcratjon,  and,  as  an  evidence  of 
the  fraud,  offered  to  read  the  exami- 
nation of  M.'s  attorney  taken  before 
the  commiffioners  ;  the  courc  would 
not  admit  it,  unlefs  he  had  been  exa- 
mined in  chief  in  the  caufe.  ^^^0^415 

M.  having  by  his  anfwer  fer  up  a  differ- 
ent right  to  the  annuity,  than  what  he 
had  done  in  his  examination  before  the 
commiffioners,  the  court  ajlowed  the 
latter  to  be  read,  to  fhew  the  certain- 
ty .  ibid. 

Though  at  law  you  can  examine  only  to 
the  general  credit ;  yet  othcrwife  ia 
equity  ;  for  as  the  witnefs  there  can- 
not be  prepared  to  detend  every  par- 
ticular adion  of  his  life,  not  knowing 
to  what  ihey  intend  to  examine  him; 
yet  on  an  examination  here,  he  may  be 
able  to  anfwer  any  particular  charge, 
as  he  has  time  enough  to  recoiled  it. 

... 

Qusre,  if  there  Is  any  fuch  diftinclion  be- 
tween the  examinations  here,  and  at 
law  v/iih  regard  to  examinations  to 
the  credit  of  witneffes,  being  told  by 
an  experienced  pradifer,  tha.^  they  are 
general  here  as  well  as  at  law.  ibid^ 


€;;ce{Jti'ons.   See  ^InCtocr,  Coftg* 

If  in  Michaelmas  term  an  anfwer  comes 
in,  and  the  plaintiff  does  not  take  ex- 
ceptions within  eight  days  of  Hdarv 
term  after,  yet  on  applying  to  the  c(/urt 
he  is  intided  to  take  exceptions,  pro- 
vided he  does  it  within  two  terms,  the 
term  in  which  he  moves  inclufive.  19 

C^communfcatieu. 

This  court  cannot  do  any  thing  after  the 
return  of  the  writ  of  excommunicato 
capiendo  is  out,  for  the  King's  Bench 
have  the  cognizance,  for  they  can 
compel  the  (heriff  to  return  it,  and 
the  application  to  quafh  it  mult  be 
there.  ,  47Q 

If  the  writ  had  iffued  in  the  vacation,  and 
not  yet  returnable,  this  court  would 
have  given  relief,  and  difcharged  the 
perfon  out  of  culiody. 

3C4 


A  Talk  of  the  Principal  Matters, 


€):ecati'ou.  See  ^!5;0!mfe  of  ^ar- 
viagc.  Juli^mcut  at  iial3D,  i^eleaCe 

A  leafehold  eflate  is  afFedled  by  an  elegit, 
or  fieri  facias,  from  the  time  it  is  lodg- 
ed in  che  (herifF's  hands;  and  if  the 
debtor,  fubfequent  to  this,  makes  an 
afTignment  of  it,  the  judgment  credi- 
tor may  proceed  at  law.  to  fcil,  the 
term,  and  the  vendee  vvili  be  intitled 
to  the  pollelTion  notwithHanding  fuch 
affignment.  ^«<§'^739 


<B^zc\xtim  of  a  l^olxiet. 


tee 


C^cctitcj  auD  StjmfmfaT.tcj..  See 
Cilatcs  pur  autcr Ij.e,  -^ruSecs^  Cvo- 
t'cr,  decree,  emblements,  (Taill, 
^fimerra  C^pcnccs,  3!utention, 
Sl5outi)3,  '€xz€dQ'i\.  IDftitiou  uimr 
5Debt%  in  l23i;at  |3n'ojiti^  tl)eF  are 
to  hz  prdU,  '^anlu'upt,  ^urc'oaie, 

Comoii'toi',  €)jDinari?,  wm  ef  t^ui. 


A  fire  engine  fet  up  by  tenanj:  foi 


life 

ftall  be'confidered  as  part  of  his  per- 
fonal  ertate,  and  go  to  hisexecuior.  13 
On  a  bill  brought  againft  an  executor 
for  an  account  of  affets;  the  evidence 
of  a  co-executor,  which  tended  to  in- 
creafe  the  teilator's  eiiate  was  not  al- 
"  lowed,  as  it  vvas  fwearing  for  his  own 
beneiii.  95 
A  msn  may  name  one  perfon  executor, 
and  on  a  particular  contingency  ap- 
point another.  iSo 
M.'king  a  will  and  an  evecutor,  is  held 
■   at  law  to  be  a  diipoliiion  oi  the  whole 
perfonal  eiiate.  228 
The  rule  of  this  court  has  been,  ever 
fince  ihe  cale  oF  Frpr  v.  Mint,  that 
where  a  man  gives  his  executor  a  le- 
i^acy,  he  is  to  be  conhderc'd  as  a  t:  ullee 
tor  the  next  of  kin-  il^id 
Whether  a  legacy  be  glvcR  to  an  exe- 
cutor for  his  care  and  pains,  or  gene- 
rally, it  equally  excludes  him  irom 
the  whole. 
Mr.  Fermn  faid  to  Lord  Macdcsfidd,  who 
'  confulled'  him  on  this  point,  that  he 
iiopreh-nded  it  to  be  a  principle  as 
much  fixed,  as  that  fee  fimple  land 
^LouL;  Lclwcnd  to  the  heir.  ibid. 


Whoever  takes  from  an  executor,  muf 
do  it  with  notice  of  a  will;  and  if  th 
doctrine  was  to  prevail  of  notice  to  ar 
aflignee  of  an  executor,  it  would  hole 
in  every  will :  and  none  would  dar 
to  purchafe  or  take  an  alignment  fronr 
an  executor.  Pave  23^ 

The  executor  had  not  a  bare  authority 
but  the  interell  in  the  thing  alTigned 
for  neither  refiduary  nor  fpecific  lega 
tees  have  any  interell  without  the  af 
fent  of  the  executors.  24c 

Unlefs  fraud  appears  between  the  execu 
tor  and  the  affignee,  no  inftance  of  ar 
affignment  made  by  him  for  a  valuabl 
conhderation,  being  fet  afide  by  thi 
court.  ihid 

The  power  of  an  executor  is  not  deter 
mined  by  the  death  of  one,  but  th( 
whole  furvives  to  the  other,  and  h<i 
may  afient  to  a  legacy.  50c 

Where  an  infolvent  executor  is  getting 
in  the  afTets  before  probate,  the  cour 
will  reftrain  him,  and  direfl  the  mone> 
to  be  paid  into  the  bank,  till  anfwe 
and 'further  order.  56^ 

An  execiuor  may  bring  an  aftion  at  lav 
before  probate;  but  he  cannot  declar 
till  the  will  is  adually  proved.  60 
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Cjc^cfiti'on  cf  Mo^ij^,  See  Condition 
meal  caate,  Ulili,  i^ei'r,  JMaz,  t!) 
IDi't/iGoUj  IDetsifc  umzt  Cxtie  ^liil 
mmt  ££!ofa0,  Mg^^b,  ^tJboU3fon 
^uxpluB  am  lReSt)uavt>  ^legatee 
J^ctr-2Lcom05  Agreement  on  Hi^ar 
rtage,  (BeUct)  jlntetcO:,  iSetoocatioi 
cfa  mm,  IBerlonal  €{latc,  li^oofes 
cf  iSaiiiameiit,  Cdate^in  Jfee 
tcdl,  3lf nutation  of  C dates. 

A  teflatrJx  fiys,  I  give  to  B.  Esfc.  all  m 
goods;  wearing  apparel,  of  what  na 
ture  and  kind  foever,  except  my  gol 
watch. — All  her  wearing  appar«^ 
and  ornaments  of  her  perfon,  exce 
her  gold  watch  J  palled  to  the  deviiees 
and  any  hcalhoid  goods  and  furniture 
but  no  other  part  of  her  eiiate." 

If  H  man  gives  a  legacy,  and  then  fay 
I  give  all  my  goods,  it  will  pafs  ih 
refidue.  t 

The  woid  o-cods,  in    common  parLin 
means  goods  only,  and  not  the  whol 
perluuhi  eiiate.         O2  vide  note  i',  6 
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yi.Il  my  goods,  lueartng  apparel,  not  to  be 
confined  to  wearing  apparel  only,  but 
conitrued  the  fame  as,  and  wearing  ap- 
parel. I^age  63 
The  word  or  fometimes  conftrued  as  a 
copulative.                         193  note  I 
The  words  /hall  or  may  in  afts  of  parlia- 
•  meat  have  been  conftrued  abfolutely. 

166, 212 

As  to  the  conftru^lion  of  the  word  ejlate 
in  a  will.  .  486 

I'T.  bequeaths  his  lands  to  his  wife  for 
life,  and  after  her  deceafe  to  M.  D. 
niece  to  his  wife,  and  then  fays.  Item. 
I  give  the  ufe  of  500/.  ftock  for  i'^r 
natural  life,  but  after  her  deceafe,  I 
give  the  500/.  among  my  wife's  bro- 
thers and  fillers.     The  w.^fe,  and  not 
the  niece,  is  intitledto  the  500/.  flock 
for  life."  257 
Jt  is  not  necelfary  the  word  item  in  a  will, 
fhould  be  conllrued  as  independent  of 
the  preceding  cUufe.  259 
The  wife  was  the  perfon  the  tellator  was 
principally  taking  care  of,  and  there- 
fore (he  is  naturally  meant  by  the  word 
her,  ihid. 
Though  real  and  perfonal  eftates  are 
joined  in  a  devife  ;  yet  the  fame  words 
may  be  taken  in  a  different  fenfe,  with 
regard  to  the  different  eftates,  to  fup- 
port  the  intention  of  the  party.  288 
J5.  by  his  will  fays,  **  All  my  freehold  of 
ajny  kind  or  nature  whatfoever,  which 
at  prefent  is  in  my  power  to  difpofe  of, 
I  give  to  my  wife."    The  queilion 
was,  what  intereil  palled  to  the  wife, 
whether  for  life,  or  in  fee  ?  .Lord  Hard- 
ivicksy  thinking  it  a  point  of  fome  dif- 
ficulty, directed  a  cafe  to  be  made  for 
the  opinion  of  the  court  of  King's 
Bench.  369 
A,  H.  by  her  will  fays,  I  give  to  my  nieces 
F.  L,  and  A,  F.  each,  one  half  of  the 
produce  of  my  bank  ftock,  a^id to  their 
ijfue^  and  if  either  lliall  happen  to  die 
before  the  legacy  become  due  to  her, 
and  leave  no  ijfue^  the  fhare  of  her  fo 
dying,  lliall  go  to  the  furvivor,   F.  L. 
died  before  the  teftatrix,  leaving  a  fon, 
.  vyho  has  brought  his  bill  for  a  moiety 
of  the  produce  of  the  bank-ilock.  The 
vyords  leave  no  ilTue,  confine  it  to  F, 
Z/.'s  leaving  no  illue  at  the  time  of  her 
•   cleath,  and  are  relative  \o  any  child 
^he  legatee  might  have  at  her  deaih^ 


and  therefore  a  moiety  of  the  produce 
of  the  ^ank  flock  was  decreed  to  the 
fon  of  F.  L.  Page  396 

This  was  a  contingent  limitation  to  A.  B. 
if  F.  L.  died  without  iffue,  and  the 
whole  did  not  vefl  in  the  firfl  taker, 
but  according  to  the  refolution  in  Forth 
verfus  Chapfn^n  ought  to  be  conflrued, 
lea'vijig  no  iffue  at  the  time  of  the  death, 

C;;teitt.  See  jfeing. 

In  extents  granted  by  a  baron,  he  marks 
the  day  of  granting  them,  and  they  do 
not  bind  before  that  day  ;  but  where  in 
a  long  vacation  the  telle  is  dated  as  of 
the  lafl  day  of  the  precedent  term,  it 
fhall  prevail  againfl  intermediate  ads 
between  the  King's  debtor  and  other 
perfons.  154 


Jfat^icr  anu  ^«n.  See  ^So?ti*oug, 

A father  limits  a  copyhold  ellate  to  a  firfl 
fon  in  tail,  and  to  a  fecond,  third, 
fourth  and  fifth  fon,  and  there  is  no 
furrender,  the  fecond  fon  brings  a  bill 
to  have  it  fupplied ;  the  court  will  de- 
cree it  for  the  third,  fourth  and  fifth 
fon,  in  the  fame  order  in  which  the 
father  has  left  it.  ipi 
Where  it  does  not  introduce  a  hardfhip, 
or  leave  the  other  children  in  diflrefs, 
the  court  always  decree  the  provifiori 
made  by  a  parent  -for  one  child  (o  be 
as  extenfive  as  he  intended  it.  192 
A  bill  was  brought  by  the  plaintiff  for 
two  legacies  of  50  /.  left  to  himfelf  an4 
his  filler  under  their  grandfather's  will^ 
and  for  the  interefl  made  of  them  :  the 
defendant,  who  is  executor  to  the 
plain cifi:''s  father,  infilled  on  being  al- 
lowed 105/.  for  putting  out  the  plain- 
tiff apprentice,  and  50/.  for  the  main- 
tenance  and  cloathing  the  filler  :  A  fa- 
ther cannot  apply  a  legacy  left  by 
relation  to  a  child  in  the  maintenance 
of  fuch  child,  nor  can  he  put  him  out 
apprentice  with  the  money  arifing  from 
the  legacy. 
Where  a  father  makes  a  will,  and  in  con- 
fidering  the  particulars  of  his  ellate 
gives  a  legacy  to  his  fon,  defiring  he 

will 
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will  do  an  a6t  for  his  filler's  benefit ; 
this  amounts  to  an  obligation  upon  the 
fon  as  far  as  the  value  of  the  father's 
eUate  extends.  Page 

Where  a  fon  taking  beneficially  by  a  fa- 
ther's  will  prornifes  to  make  it  good, 
this  may  be  a  valuable  confiderarion 
for  i  bond,  and  v/ould  not  be  fraudu- 
lent.  ibid. 

^  promife  under  age  may  be  a  confidera- 
tion  for  a  promife  when  of  age.  ibid. 


tates,  SnjiuiSion. 


See  €f- 


:IFcme  Colbert.  See  ll^arcn  ann  :^eme« 

A  feme  covert  may  make  a  <will  by  virtue 
of  a  power.  i6o  note  i 

Where  a  perfonal  eftate  is  given  to  the 
feparate  ufe  of  a  feme  covert,  fhe  is 
coniidered  as  a  feme  fole,  and  may 
difpofe  of  it  and  all  the  accruer,  as 
Bie  is  beyond  the  age  of  feventeen. 

709 

The  feparate  examination  of  a  feme  co- 
vert on  a  fine  is  good,  beccufe  when 
•  delivered  from  her  hufoand  her  judg- 
ment is  free.  712 
dying  feifed  fhall  nor,  after  the  huf- 
band's  deceafe,  take  away  the  wife's 
entry,'  forno  laches  can  be  imputed  to 
her,  as  after  coverture  (he  could  not 
enter  without  herhufband.  ibid. 
The  power  is  to  fufFer  his  daughter,  not- 
•  withftanding  her  coverture,  to  difpofe 
of  all  his  real  eftate,  and  if  he  had 
intended  to  exclude  the  difability  of 
infancy,  he  would  equally  have  taken 
care  to  exprefs  it,  and  exprejfio  unius 
e/i  exclufio  altcrim.  714 
h  woman-wl^o  had  1000/.  in  articles 
before  marriage,  had  no  other  pro- 
vificn  than  only  a  covenant  from  the 
hufband,  that  he  would  confider  him- 
felf  as  a  freeman  of  London:  on  her 
father's  death  fhe  became  indtled  to 
1500/.  more,  and  applies  for  a  fur- 
ther provifion.  The  court,  from  the 
care  it  takes  of  the  interell  of  feme 
coverts,  will,  on  an  accelTion  of  for- 
tune to  the  wife,  oblige  the  hulband 


to  make  a  further  provifion. 


20 


A  feoffment  differs  materially  from  a 
fine,  for  the  feoffment  is  made  openly 
upon  the  land,  and  the  feoffee  imme- 
diately put  into  poffeffion  ;  but  a  fine 
has  nothing  public  except  the  procla- 
mations ;  ana  therefore  by  4  H.  7, 
c.  24.  iLonclaim  runs  only  from  the  pro- 
clamations ;  a  feoffment  can  only  be  of 
lann,  a  fine  may  be  of  tithes  and  other 
incorporeal  inheritances.  ^^g^ 

A  feoffanent  Is  the  moft  ancient  and  fure 
way  of  conveyance,  both  as  it  is  pub- 
lic, and  therefore  belt  proved,  and 
alfo  as  it  clears  all  diffeifins,  l£c.  which 
cannot  be  done  even  by  fine  and  re- 
covery. 141 

If  a  feoffment  with  livery  be  made,  it  is 
a  diffeifin,  and  a  fine  levied  afterwards 
when  the  five  years  are  run  out  is  a 
bar,  562 

A  feoffment  in  fee  executed  after  a  wiiU 
is  a  revocation,  even  if  there  was  no 
livery ;  idem  as  to  a  bargain  and  fale 
though  not  inrolled.  803 

Jfi'Si'ons  aiiD  Eeiati'on0. 

The  law  allows  of  fidions  and  relations 
to  fupport  a  right,  but  never  to  work 
a  wrong.  340 

If  a  perfon  who  has  a  right  is  kept  out 
by  terror,  a  claim  is  fuffi-dent,  ibid, 

ificri  ;fadas.   See  3!tifolt3ent  5Debti 
o?0,  (0jcecution. 

jfi'nc.  See  Common  lRecot?cr^,  Crufs 
tecs  fo?  p?cfert)i'tis  Coutinsent  ISe- 
maiutiets,    JFeoSmciu,  fDelTeflicn 
i:rua,  ;fFeme  CotJert. 


A  fine  by  hufband  and  wife  of  her  lands 
to  a  purchafer,  but  the  ufes  declared 
by  the  hufband  only,  no  other  deed 
being  (hewn  declaring  different  ufes, 
and  the  ufes  declared  not  varying  from 
what  the  wjfe  intended,  it  fhall  bind 
her  notwithllanding.  105 

A  fine  is  not  a  feoffment  upon  record, 
unlefs  the  party  has  fuch  an  eflate  as 
will  intitle  him  to  levy  a  fine,  that  is, 
an  eilate  of  freehold  ;  otherwife  a  fine 
has  no  effeft  whatfoever  with  refped^ 
to  a  llranger,  and  bars  none  but  'the 
party  claiming  undet  it,  s  4  ^ 

•     '       ^     '  Wh^er^ 


of] 
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Inhere  the  parties  had  no  feifin  to  war- 
rant the  fine,  the  courts  of  law  will  not 
prefame  or  llraiii  a  point  to  work  a 
wrong.  Page  ^39 

^Vhere  a  feme  covert  has  an  intereft  in 
real  eftatc,  no  confent  of  a  remainder- 
jnan  can  bar  the  entail  unlefs  rhere  had 
been  a  fine,  nor  can  this  court  carry 
fuch  agreement  into  execution  as  to  a 
legal  eftate.  449 

The  court  under  the  flatute  of  7  Ann. 
may  order  an  infant,  the  heir  of  a 
mortgagee  in  fee,  and  who  is  likev/ife 
a  feme  covert,  to  levy  afir.f*  under  the 
general  words,  that  perfons  under  age 
fliall  convey  and  alTure,  479 

An  affidavit  of  fervice  on  the  hulband  is 
,  not  fufficient,  hemuft  conferee  by  coun- 
fel  to  the  prayer  of  the  petition  ibid. 

5ir  PF.  D.  by  his  will  deviled  all  his  ef- 
tates,  purchafed  or  to  be  purchafed, 
to  M.  D.  his  daughter  for  life,  with 
remainder  to  truilees  to  preferve,  Cf/r. 
rjemainder  to  the  firft  fon  in  tail- male, 
and  to  the  fecond,  ^c.  in  tail  gene- 
ral, and  in  default  of  fuch  ifTue,  re- 
mainder to  the  daughters,  ^c.  and.  if 
M.  D.  died  without  ifTue,  remainder 
to  Sir  H.N.  in  tail,  with  feveral  re- 
mainders over;  M.D,  after  21  mar- 
ries, and  fubfequent  to  it  executes  a 
deed,  by  which  ihe  conveys  the  re- 
verfion  in  fee  of  the  lands  purchafed, 
expectant  on  the  feveral  remainders, 
under  the  will  to  G.  B.  and  his  heirs, 
in  trull  for  feveral  ufes,  and  covenants 
to  levy  a  fine  fur  concejjit  to  the  ufes  of 
the  deed,  and  recites  the  limirarions 
under  the  will  in  the  order  mentioned, 
then  with  a  provifo  that  the  ufes  de- 
clared by  the  deed  fhali  not  take  place 
till  afcer  all  the  limitations  under  the 
will.  A  fine  levied  accordingly;  it  was 
jnfified  M.  D.  had  by  the  fine  for- 
feited her  efiate  for  life ;  but  the  court 
held  it  was  only  a  fine  of  the  reverfion, 
as  the  deed  exprefsly  recites  all  the  in- 
tervening eflares  for  life  under  the 
will,  and  limits  ufes  after  ^ail  thefe. 

728 

JfAf. /).  had  levied  a  ^iwq  fur  conccffit 
of  her  eihite  for  lire  ;  yet  as  it  is  a  truft- 
eftate,  and  there  are  limitations  to 
truilees  to  preferve,  t5c.  the  fine  would 
have  v\prked  a  forfeiture  of  her  clhte 
|br  life,  becaafe  it  c^nnoc  afied  the- 


fubfequent  remainders,  as  there  are 

truilees  to  preferve  them.  P^p,^  729 
The  provifo  that  the  limitations  in  the 
deed  fhould  not  difturb  Mrs.  Tracy*^ 
eftate  for  life,  under  the  will  is  €X 
abundant i  ;  for  if  there  had  been  no 
fuch  provifo,  the  ufes  of  the  deed 
would  not  have  controuled  Mrs.  Tra- 
fy's  eftate  for  life  under  the  will.  730 
Where  a  fine  fur  conceffit  is  levied  by  a 
tenant  for  life,  reverfioner  in  fee  ex- 
pectant on  feveral  limitations  in  a 
deed  or  will,  a  court  of  equity  will 
never  conllrue  fuch  a  fine  to  work  a 
wrong.  ihid^ 

ifi're^(f nsi'ne.   See  C;cecutoj0, 

:f  i'?:turcs.   See  Cjcecutojc 

Whatever  is  fixed  to  the  freehold  be- 
comes part  of  it,  and  cannot  be  taken 
away.    See  note  upon  this  rule.  16 

:f ojfei'ture*  See  IReftraftit  on  ^^au 
rxage,  a  fubdivifion  under  i^acn'age, 
Contii'tion,    Commott  iSecotJcrp, 

Many  cafes  where  an  a£l  may  be  void 
againft  another,  and  yet  is  a  forfeiture 
to  the  perfon  ;  as  a  leafe  for  infrance 
made  by  a  copyhold  tenant,  is  cer- 
tainly void  againil  the  lord,  and  yet 
is  a  forfeiture  as  to  himfeif.  141 

JfrauD.     See  i^ei'r,  anti  ^nccHo:, 

^^arn'ase- ■Agreement  unDer  l^atiD, 
%%tQ%m'^  atiD  ^oli'ci'to?^  HlBatronauu 
ifemCj,  lldonDs,  Catcl)i'ns  dlBatgam 

under     Cir^  ColluSotl^     OtJlU,  Cotl- 

ccalmem,  IDeclis,  Cjcecutojs,  3Itti- 
{5oi!tton,  ^ccountj,  Cl)antabic  Ccj- 
pojati'on,  l^iWy  ::f  atl)er  ant> 
^pcciSc  ^erfojmance,  ^oluntavH 
ContJetance* 

Where  there  is  no  politive  proof  of  fraud, 
circumftances  of  fufpicion  are  not  fuf- 
ficient for  the  court  to  ground  a  de- 
cree upon  ;  all  they  can  do  in  a  mat- 
ter of  account,  15  to  give  the  plaintifF 
leave  to  furcharge  and  fa^fify*  536 

Tho 
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The  point  of  fraud  and  collufion  efta- 
blifhes  the  authority  of  this  court, 
often  contrary  to  and  beyond  the  rules 
of  the  law.  P(^ge  755 

In  all  cafes  of  fraud,  the  remedy  does 
not  die  with  the  perfon  ;  but  the  fame 
relief  ftiall  be  had  againli  his  executor, 

757 

^rauU0  ant)  l^eiiurfes.   See  ^gtee* 
ment* 

:5frec-^encl).   See  5Dol33er. 

^ve^tioltj.  Clings  gjceu  tl)ereto.  See 
Court  0^'  Cl>inceri?, 

The  old  cafes  go  a  great  way  upon  the 
minexation  to  the  freehold  ;  but  courts 
of  late  have  relaxed  this  ftrid  con- 
llrudlion  of  law,  to  encourage  tenants 
for  life,  to  do  what  is  advantageous 
to  the  eftate  during  their  terms.  14 

To  remove  wainfcot,  fixed  only  by  fcrews, 
and  marble  chimney  pieces,  is  not 
wafte.  15 

Landlords  have  no  right  to  retain  cop- 
pers and  brewing  vefTels  againft  a  te- 
nant, as  they  were  laid  for  the  conve- 
Xiience  of  trade.  ibid. 


funeral  €%vz\kz^'    See  €vtt\xm. 


Though  at  law,  where  a  perfon  dies  in- 
folvent,  his  executor  will  be  allowed 
jio  more  for  his  funeral  than  is  necef- 
lary;  yet  if  he  is  led  into  a  greater 
pxpence  on  this  account,  by  feeing 
large  legacies  left  by  the  will,  which 
induced  him  to  think  the  eltate  was 
iblvent,  this  court  will  not  adhere  to 
the  rule  laid  down  at  law,  that  he 
mud  not  exceed  10/.  119 
he  orphanage  Ihare,  and  not  the  lega- 
tory part,  lhall  pay  the  charge  of  a 


child's  funeral. 


7' 


Y  the  cuRom  of  Kent,  an  infant  may 
alien  his  ellate,  forcuftom  is  lex  loci, 
and  bsiuii  fo,  it  iUads  as  Itrong  upon 


B 


this,  as  if  a  private  a6l  of  parllai 

had  been  made  for  that  purpole.P. 
G.  E  feifed  of  a  gavelkind  ellate, 
deed-poll,  in  cunfideraiion  of  nati 
love  to  his  wife  ano  child  en,  didgi 
to  his  two  daughte  s,  Margaret 
Hannah,  the  renrs  of  his  lands  in| 
equally  to  be  divided  betwixt  th< 
paying  5/.  to  the  mother  during 
life  ;  and  after  her  deceafe  to  his 
daughters,  to  hold  to  tkem  and  t! 
heirs  equally  to  be  divided  bet^ 
them.    Lord  Hardtoicke  was  of 
nion,  that  the  words  in  the  limi 
tion  to  the  daughters,  created  a 
nancy  in  common,  whether  the  ini 
ment  be  confidered  as  a  deed  or  a 

The  cafe  here,  fo  near  a  teftameni 
one,  it  might  have  been  proved 
will. 

The  word  grant,  muft  be  conftruec 
the  words  bequeath  or  devife  in  a 
for  this  is  quaji  a  teftamentary  a6t, 
therefore  mull  be  confidered  as  a 

When  the  eftate  in  queflion  is  of  fr 
value,  inileadof  fending  it  to  be 
termined  by  a  whole  court,  it 
be  direded  to  be  heard  and  arg| 
before  two  judges  afiheir  chambi 


(ID'jaittmav.   See  IRuic. 


(|?jantJCbiiDren.     See  ^ainteitai^ 
Statute  of  IDi'dvi'butions. 

B.  gives  all  the  reft  and  refid  ue  of  his 
ional  eftate  to  \\\& grand/ui  at  2 1 ,  anJ 
he  died  before  that  age,  then  to 
whom  he  makes  his  executor;  L\ 
Hardwicke  held,  the  grandfon  was 
intitled  to  the  intereft  arifing  from 
rcfidue,  but  muft  accumulate  tilll 
arrives  at  21. 

The  court  doubtful  how  the  intereft  wo! 
go  if  the  grandfon  died  before  21,  wj 
iher  to  his  reprefentative  or  to  F. 

The  refidue  being  given  by  a  gra^ 
father  to  a  grandfon,  on  acontingei 
of  his  attaining  21,  and  nothing 
of  the  application  of  the  produce, 
is  not  intitled  to  be  maintained  oui 
it. 

I  A  grandf^ii 
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grandfather  does  not  ftand  in  loco  pa- 
rentis y  and  therefore  is  not  obliged  to 
Kiaintain  a  grandchild  ;  h  t  can  he  ap 
point  a  teftamen  ary  guardian.  P  183 
,  grandfather  is  not  bound  to  provide 
for,  a  grandchild,  efpecially  where  a 
father  is  living  at  the  time  of  the  will, 
and  after  the  teilator's  death.  508 
inhere  there  is  no  furrender  of  a  copy- 
hold eftate  by  a  grandfather  to  the  ufe 
of  his  will,  the  court  will  not  fupply 
it  againft  an  heir,  in  favour  of  the 
grandchild.  ibid, 

dD^jantjS,  See  2Dccti0,  (0at)elfeTnt>. 

Puartn'an.     See  lisifants,  ^ai'nte- 
tenance,    Court   of  Cl^ancerr, 


^  V\  father  by  will  appoints  his  wife  guar- 
dian  ©f  his  eldeft  fon  till  2 1  ;  a  peti- 
tion  on  the  infant's  behalf  to  confirm 
4^1-  her  guardian,  and  to  be  juftified  in 
what  Ihe  fhould  expend  for  his  main- 
tenance ;  Lord  Hardzuicke  faid,  *'  No 
inilance,  where  there  is  a  teframentary 
guardian,  of  the  court's  confirming  it 
in  this  fummary  way,  or  fending  it  to 
a  mafter  to  afcertain  the  allowance  for 
the  infant's  maintenance  ;  a  bill  is  ne- 
ceiHiry  for  this  purpofe."  518 
The  mother's  appointment  of  a  guardian 
to  her  fon  by  will  is  void  ;  the  liatute 
confining  the  power  of  appointing  a 
teilamentary  guardian  to  the  father 
only,  519 
Where  a  guardian  has  been  guilty  of  ill 
pradice  in  the  profecution  of  a  fuit, 
to  obtain  a  verdift  ;  though  it  was  not 
the  act  of  the  infant  herieif,  yet  , that 
mal-pradice  may  be  given  m  evi- 
dence. 544 
A  guardian  before  he  had  paffed  his  ac- 
counts, brought  an  action  again ll  an 
infant  for  board  ;  the  court  continued 
the  injundlion  that  was  prayed  by  the 
infant's  bill  till  the  hearing,  and  faid, 
,  „  in  taking  the  account,  the  court  would 
allow  the  guardian  aceordmg  to  the 
,  niainieuance  allo'.icd  for  ihe  infant ^  to 
which  the  jurv  would  have  no  repard. 

A  guardian  rnay  be  appolntsd,  though 


l^et't  ant)  ^nceCto?.    See  Cobenaut, 
31ntention. 


T 


H  E  time  incurred  in  the  life  of  the 
anceflor  fliallrun  upon  the  infant. 

Page  346 


no  cauic  ii  ufpeading. 


i^efr  at  3Lato.  See  Counfcllo?, 
ecHaftc,  Covenant,  ^ffets,  l^ieal 
Cftate,  JDecDS. 

An  heir  is  not  to  be  difinherlted  unlefs 
by  exprefs  words,  or  a  necefTary  im- 
plication ;  and  the  rule  holds  equally 
where  he  is  an  heir  of  aiftomary  lands.  8 

On  a  bill  brought  to  eftablifh  a  will 
againft  an  heir  at  law,  the  court,  not- 
wilhflanding  he  made  default,  ordered 
the  proofs  of  it  to  be  read,  and  faid 
the  will  could  not  be  otherwife  well 
proved.  25 

A  provifo  in  a  fettlement,  that  leoo/. 
Jball  and  fnay  be  laid  out  by  the  truf- 
tees  in  the  purchafe  of  lands.  Lord 
Hardnvlcke  faid,  where  there  is  a  power 
to  lay  out  money  in  land,  but  the  ori- 
ginal intention'  was,  it  fhould  be  con- 
fidered  as  money,  if  not  veiled  in  land, 
it  fhali  not  be  confidered  as  fuch,  and 
go  to  the  heir."  2 1  2 

Though  the  words  fiall  or  tnay  in  ads  of 
parliament  have  been  conitrued  abfo- 
lutely,  yet,  here  they  were  inferted 
only  to  leave  the  eledion  to  the  truf- 
tees,  either  to  continue  the  1000/.  as 
it  was  in  pcrfonal  fecurities,  or  call  it 
in,  and  lay  it  out  in  land.  ibid. 

Where  a  devifee  brings  a  bill  merely  in 
■perbetiiam  rei  jnemoriam^  and  the  heir 
at  law  only  crofs  examines  the  wit- 
nefl'es,  he  is  intitled  to  his  colts,  but 
if  to  encounter  the  will,  he  fliall  not. 

387 

As  an  heir  has  a  right  to  be  fatisfied  how 
he  is  difinherited,  though  he  has  an 
ifiue  directed  to  try  it,  and  the  will  is 
eitablilhedj  yet  he  ihall  have  his  cofis. 

ibid. 

If  the' heir  fets  up  a  difability  againit 
the  perfon  who  made  the  will,  and 
falls,  he  fnali  not  have  his  coils.  38S 

The  court  will  give  cofts  again li  an  heir 
in  a  cafe  of  fnoliation,  or  fecrciing  of 
a  will.  ilild. 

This 


This  covttt  rather  leans  to  an  heir  at  law. 

Page  689 

Lord  Macclesfield  faid,  it  was  the  rule  of 
the  court  to  give  the  tUi*-n  of  the  fcale 
in  favour  of  the  heir.  ihid. 

When  the  heir  at  law,  by  his  anfwer  to  a 
bill  brought  to  eftablifh  a  will,  admits 
it  to  be  duly  executed,  and  to  the 
purport  as  fet  forth,  faying,  at  the 
cbfe  of  it  he  is  the  heir  at  law  of  the 
teftator,  this  is  not  fufRcient  to  enti- 
tle him  to  the  infpedlion  of  the 
title  deeds  and  writings  belonging  to 
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and  artificial 


the  eftate. 
The  law  leans  to  an  heir, 

reafoning  allowed  to  prevent  his  being 
diliaherited.  747 


spatters  controtJerteU  between  t^c 
l^cir,  C?:ecwto?  auD  2Det)i'fce,  See 

ojDer  IDcbts  are  to  be  pai'D* 

S.  T.  devifed  all  his  books,  pi^lures  and 
houlhold  goods  to  fuch  m-ale  perfon 
when  he  Ihould  attain  twenty-one, 
v;ho  fliould  then  be  intitled  to  the  trult 
in  poffellion  of  his  real  eUates  before 
devifed,  and,  till  then,  direded  they 
fhouid  be  kept  at  Dunton-hallt  and 
be  ufed  in  the  mean  time  by  fuch  male 
perfon  refiding  there,  declaring  it  to 
be  his  will  and  defire  that  they  might 
go  in  the  nature  of  heir-loans  with  his 
ellate,  and  be  ufed  therewith  as  jong 
as  the  laws  of  this  realm  would  per- 
xnit.  The  pidures,  books  and  houfe- 
hold  goods  ought  to  go  as  heir4ooms, 
in  as  full  a  manner  as  the  law  will  al- 
low V  for  the  devife  here  is  a  difpo- 
ficion  only  of  the  z^-"'till  fome  perfon 
who  is  xni.itled  to  the  inheritance  fhould 
come  into  pcHefEon  by  attaining 
twenty  one.  347 

!^orp:tal.   See  Cl)an'tr,  Ui^dQh 

The  court  will  not  examine  into  the  rea- 
fons  for  an  amotion  of  a  penhoncr  from 
an  horpital,  wiih  the  fame  nicety  as  if 
the  freehold  ol  the  perfon  was  in  C[uef- 
livn.  164 

f^o'tcljpct.   Sec  Cudcm  of  2lcnt)on. 


See  llttttatfc^,  3Inciui'(!tioit  ( 


elati 


WHERE  an  inquifition  found 
perfon  an  ideot,  the  court  thinl? 
ing  it  a  hard  cafe,  gave  leave  to  tn 
verfe  it.  Page  18 

The  power  of  the  Chancellor  over  ideo 
and  lunaticks  is  by  fign  manual  of  th 
King,  counterfigned  by  the  two  fi 
cretaries  of  ftate,  empowering  him 
take  care  of  them  in  the  right  of  th  ni«2 
crown,  and  to  make  grants  of  the 
eilate.  62 


3lmpli'catfott» 


niel 


The  words  in  the  will  of  Sir  IV.  D.  Mk 

my  daughter  depart  this  life  without  ijfi  fjioe 
of  her  body  linjing  at  her  deceafe,  do  nc 
give  her  an  entail  by  implication,  bd 
to  the  iifue  living  at  her  deceafe, 
eftate  by  purchafe.  78 


3lncont3cn{cnce* 

Arguments  ah  inccwvenienti  are  always 
vf  eight,  but  more  particularly  in  a  nev 
cafe.  75 

31itcumbjances.  See  ^eciin'ttegj  :^o?t 
gagcSj  Cftates-taiU 


3!nfant.  See  Common  ISccotJcrp 
(0ijatt>i'ati>  :^ainte nance,  |5?cfcn 
tation,  d'udeco,  iSeceiDer,  ^cl)ool 
Court  of  CJ}.inccrt% Court  of  £0arus 
^^arriage,  Jfi'uc,  ifatl)er  anD  0ou 
Settlement  before  il^artiage,  eaill 


If  a  child  who  has  a  legacy  p^jyable  ou 
of  land  dies  before  the  contingenc 
happens,  it  goes  to  the  heir;  a  for 
tiori  where  it  is  given  to  aftranger.  1 1 
/>'.  by  his  will  dire*fls  his  real  elta 
to  be  fold  after  his  wife's  death,  an 
the  money  arifing  therefrom  to  b 
equally  divided  between  R.  U.  an 
five  other  perfon?  5  the  bill  is  bi  ough 
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by  the  wld^ow  for  a  fale  ;  J?.  C/.  is  an 
infant,  and,  as  heir  at  law  to  the  tefta- 
tor,  had  the  legal  tntereft  in  the 
eftates.  Though  the  ufual  prac- 
tice is  for  the  parol  to  demur  till  the 
infant  comes  of  age,  yet,  it  being  for 
his  intereft  that  it  fliould  be  fold,  and, 
as  in  this  cafe,  there  was  a  truft  to  be 
performed,  and  the  court  can  fee  to 
a  proper  application  of  the  money." 

Lord  Har^ivicke  decreed  a  fale,  but 
declared  at  the  fame  time,  he  did  not 
mean  by  this  diredlion,  to  break  in 
upon  the  rule  of  the  parol  demurring. 

^  Page  1 1 7 

Where  an  infant  brings  a  bill  for  the 
land,  and  to  have  an  account  for  the 
mefne  profits,  the  court  may  ele£l  him 
to  proceed  at  law,  and  retain  the  bill 
for  the  mefne  profits.  130 


PiWhoever  enters  on  the  eftate  of  an  infant. 


enters  as  guardian  or  bailifF  for  the 
infant.  ii^icl- 
^"IThe  mother  of  J.  never  exhibited  any 
inventory  of  his  father's  perfonal  eftate, 
nor  laid  any  accouut  before  him,  but 
reprefenting  his  fliare  of  this  amounted 
to  540/.   only,  and  of  his  grand- 
mother's perfonal  eftate  to  60/.  only 
prevailed  on  him  ten  days  after  he 
came  of  age  tofign  two  feveral  releafes 
for  thefe  funis.    A  bill  brought  after 
an  acquiefcence  of  five  years,  and  af- 
ter a  mother's  death,  againit  her  re- 
prefentatives  to  fet  releafes  afide  as  un- 
duly obtained  by  her,  and  for  an  ac- 
count of  his  father  and  grandmother's 
ellates,  and  to  be  paid  his  full  lliare 
thereof.       Lord  Hanhuich  hid,  the 
procuring  releafes  from  a  perfon  im- 
mediately upon  his  coming  of  age,  is 
always  a  circumllance  to  create  a  fuf- 
picion  of  unfairnefs;  but  as  there  is 
no  particular  impofition  charged  thro' 
means  of  the  defendant,  his  Lordihip 
direfted  the  Mailer  to  take  only  an 
account  of  the  perfonal  eftate  of  the 
^lAiatiif 's  father  which  the  wife  was 
pofiVfTed  of  at  the  time  of  her  inter- 
marriage   with    the  defendant^  and 
not  fo  far  back  as  the  death  of  her 
firlt  hulljand,  and  his  lordfliip  would 
■  not  determine  the  queilion  as  to  clie 
unlairnt-fs  of  the  releafes  (ill  the  Maf- 
ter  had  taken  the  account  of  the  fa- 
ihei's  perlonal  eiUie  oniy,  4.23 


Where  an  agreement  appears  upon  thd 
face  of  it  to  be  prejudicial  to  an  in- 
fant, it  is  void;  but  if  for  his  advan- 
tage, then  voidable  only.     Page  610 
Where  an  infant  is  married  to  a  gentle- 
man of  a  great  ellate,  though  the 
dower  is  a  third,  and  (he  has  a  join- 
ture only  of  a  tenth,  yet,   as  the 
law  has  intrwfted  parents  with  the 
judgment  of  provifion  for  infants, 
Ihe  lhall  not  fet  it  aiide  upon  the 
inequality  between  the  dower  and  the 
jointure.  612 
Unlefs  a  father  or  a  guardian  could  con- 
tradt  for  the  infant,  fo  as  to  bind 
money  property,  as  it  is  a  perfonal 
thing,    the  hufband    would  be  im- 
mediately intitled  to  it  on  the  mar- 
riage. 613 
Where  a  jointure  is  made  after  marriage, 
and  the  hufband  dies,  leaving  his  wife 
an  infant,  if  Ihe,  without  doing  any 
adl  to  determine  her  eleftion,  mar- 
ries a  fecond  hufband,  if  he  enters 
on  the   jointure  eftate,   that  entry 
will  bind  them  both  during  the  co- 
verture. 617 
A  guardianfhip  of  an  infant,  notwith- 
Itanding  he  marries  does  nor  deter- 
mine till  his  age  of  twenty-one.  625 
An  infant  is  bound  by  a  decree  in  a  caufe 
where  he  is  plaintiff,  as  much  as  a 
perfon  of  full  age.  626 
An  infant,  after  being  of  age,  is  not  al- 
lowed by  a  new  bill  to  difpuie  any 
thing  that  was  done  during  his  mi- 
nority in  regard  to  maintenance,  G/r. 

The  rule  at  law  is,  that  an  infant  is  as 
much  bound  by  a  judgment  in  his 
own  adion  as  if  of  full  age.  627 

An  infant  may  execute  a  power  where  he 
is  a  mere  initruujent  only.  710 

The  flrong  ground  tiie  ia\y  goes  on  in 
regard  to  an  infani's  prelenting  ro  a 
church  is,  there  can  be  no  inconve- 
nience, becaufe  the  billiop  is  to  judge 
of  the  qualification  of  the  clerk  pre- 
fers ted.  iL:d. 

The  reafon  why  the  law  allows  a  fine 
and  recovery  foffered  by  an  inf^int  to 
be  good  13,  that  it  fuppofes  he  was  of 
full  .-ge,  and  will  not  prelumc  ajudge 
will  take  a  fine  upon  aiiv  otiier  lerm?, 
and  a  deed  to  lead  the  ules  bci.ng  pare 
of  the  fine  lhali  likevvi.'e  fland;  "  ji  i 
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There  is  an  abfolute  difability  in  an  in- 
fant to  difpofe  of  his  inheritance. 

Page  7  1 2 

It  has  never  been  held  an  infant  could 
exercife  fuch  a  power  over  real  eftate, 
and  the  applying  for  private  afts  of 
parliament  ftievv  the  fenfe  of  mankind 
in  this  refpeft.  713 

Where  an  inftrument  is  void  as  to  the 
real  eilate,  an  infant  is  not  compel- 
led to  make  an  election  whether  flie 
will  take  by  or  againft  the  will ;  for, 
as  to  the  lands,  it  is  properly  no  will  at 
all.  715 


3inl)abftants5.   See  ^^ari^jionetrs. 

The  word  inhahltaiits  takes  in  houfe- 
keepers,  though  not  rated,  and  alfo 
fuch  who  have  gained  a  fettlement, 
and  fo  become  inhabitants,  though  not 
ho  ufe  keepers.  577 


See  made,  Crcfpafs, 


It  is  "no  excufe  for  proceeding  at  law  af- 
ter an  injun'dion  is  granted,  that  it 
was  not  lealed  ;  for  where  a  defen- 
dant or  his  attorney  have  been  prefent 
on  an  order  for  an  injundion,  and 
they  have  proceeded  at  law  before  it 
has  been  fealed,  the  court  has  con- 
fidered  it  as  a  contempt,  and  commit- 
ted the  perfons  for  it.  567 

A  plaintiff,  where  the  injunsTtiGn  has 
been  diffolved  upon  the  merits,  or  for 
want  of  Ihewing  caufe,  cannot  by 
amending  his  bill,  and  the  defendant's 
obtaining  ^.  dedhnus  to  take  his  anfv/er 
to  it,  move  for  an  injunction,  but,  on 
the  anfwer's  coming  in  he  may  move 

*    for  an  injun<flion  on  the  merits.  694. 

The  court  will  grant  an  injuni^ion  at  the 
fuit  of  aground  landlord  to  (lay  waile 
in  an  under  kii*<;e,  who  holds  by  leafe 
from'  theoiiginai  lefiee.  723 

A  remainder  man  in  fee  may  have  an  in- 
jundiion  to  Hay  wafte  in  the  firlt  te- 
nant for  life,  notwithibmding  an  in- 
termediate eftate  for  life.  ibid. 

If  a  morf'-aqee  cuts  down  timber,  and 
does  not  apply  the  money  arifnig  from 
the  fale  m  finking  the  inteicit  and 


principal,  the  mortgagor  may  have  art 
injunction  to  flay  wade.  Page  72^ 
So,  where  the  mortgagor  commits  wafte, 
the  court  will  grant  the  mortgagee  an 
injundion  ;  for  they  will  not  fuffer 
the  mortgagor  to  prejudice  the  incum- 
brance, ibid. 


Snocttlati'on. 

A  bill  in  this  court  to  reftraln  nufances, 
extends  to  fuch  only  as  are  nufances 
at  law ;  and  the  fears  of  mankind, 
though  reafonable  ones>  will  not 
create  a  nufance.  750 


31nqui'{itfon  of  ILunacf.  See  3lur 
3ll?eot. 

That  W,  B,  was  incapable  of  governing 
himfelf  and  his  lands,  ^c.  is  an  illegal 
and  void  return  to  a  commilfion  of  lu- 
nacy. 168 

The  uniform  return  in  inquifitions  of 
lunacy,  except  in  a  few  inftances,  is 
lunaticuSi  no7i  compos  ?nenUSy  or  infa^nct: 
mcntisy  or,  hnce  the  proceedings  have 
been  in  Englifh,  of  unfound?nindt  which 
amounts  to  tlie  fame  thing.  171 

It  might  be  ufeful  in  fome  cafes,  if  a  cu- 
rator could  be  fet  over  weak  perfons> 
as  in  the  civil  law.  172 

Courts  of  law  underftand  what  it  meant 
by  non  combos^  or  in/sine,  as  they  are 
of  a  determinate  fignification.  173 

'Non  compos  mejitis  is  a  technical  tern'i, 
and  is  now  legitimated  und^r  feveral 
ads  of  parliament.  ibid. 

After  Barnfjley  been  found  a  luna- 
tick  under  two  inquifitions,  the  court 
would  not  allow  him  to  traverfe  the 
fecond.  184 


31nram't^.  See  %mmtk%  3Inquliti'oa 
31  nf client  ^cbto,:55.   See  C0atc^  in 


J.  D.  being  indebted  to  C.  by  bond  in 
200/.  the  plhintiif^   the  iidii*iniitra- 


Bit  a 
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trlx  of  C.  brought  an  adion  again/1: 
D.  who  pleaded  the  adl  for  relief  of 
•  infolvent  debtors,  and  that  he  was  du- 
ly difcharged-  the  plaintiff  took  judg- 
ment for  the  70o/.  and  5  /.  damnges : 
Jf^.M.  by  wi!i  gave  Z).  lood/.  to  be 
"  paid  to  him  by  his  executor  in  a  month 
after  the  tejlator^s  death  ;  the  plaintiff 
fued  out  a  fieri  facins  on  his  judgment, 
and  lodged  it  with  the  fheriff,  and 
took  a  warrant  to  levy  the  debt  out  of 
the  legacy,  and  brings  his  bill  againll 
the  executor  of       M.  to  admit  affets 
to  fatisfy  fo  much  of  the  legacy  as  the 
plaintiff's  debt  amounts  to,  or  account 
for  the  real  and  perfonal  eftate  of 
h.  ^V-.  M.  and  pay  the  plaintiff  her  debt 
^'  thereout,        Lord  Hardwicke  was  of 
opinion,  that  the  court  ought  to  in- 
terpofein  this  cafe,  and  that  the  plain- 
tiff has  purfued  a  proper  remedy,  and 
what  fhall  be  found  due  for  principal, 
intereft  and  colh  at  law,  and  in  equi- 
ty, ought  to  be  fatisfied  out  of  what 
is  due  to  Z).  on  account  of  his  legacy 
of  1000/.  given  him  under  the  will  of 
,  W.  M.  Page  352 

The  ftatute  for  relief  of  infolvent  debt- 
ors is  for  the  benefit  of  creditors,  aad 
muft  be  fo  conftrued,  as  to  give  them 
effedually  all  the  benefit  intended  them 
over  future  effeds.  356 
In  all  cafes  of  chattels  in  poffeffion,  the 
iirft  fuit  has  the  firit  fatisfaition.  357 
If  afjer  the  fieri  facias  the  debtor  had  af- 
figned  the  legacy  for  a  valuable  con- 
fideration,  and  without  notice,  it  would 
have  been  good  againft  this  creditor. 

ihid. 

The  legacy  is  a  charge  on  the  lands  ;  for 
the  v/ords  Juhje^  to  the  exception  of 
n.vhat  was  gi-ven  before  amounts  to  the 
fame  as  if  the  teftator  had  given  his 
goods,  lands  and  chattels,  fubjed  to 
what  was  given  before.  358 

S.  who  was  tenant  in  tail  of  the  eUate  in 
queftion,  lets  a  leafe  of  it  in  1741  to 
the  plaintiff^  his  fon,  who  was  to  enjoy 
it  at  the  rent  of  25  A  per  ami.  and  co- 
venanted to  maintain  his  mother  and 
pay  the  land-tax.  The  father  being 
an  infolvent  debtor  was  cited  in  by 
one  of  his  creditors  to  deliver  in  a 
fchedule  of  his  eilace  according  to  the 
ferm  of  16  Geo,  2.  and  in  OtloUr  17 a.^ 
VolAIL 


he  was  difcharged  UT^derthis  ad.  The 
bill  is  Ivought  againft  the  defendant 
for  an  account  of  profits,  and  of  tim- 
ber felled.  The  plaintiffs  intitled  to 
fuch  account  from  the  time  only  of  the 
father's  difcharge  ;  for  they  could  hav« 
no  right  till  their  title  to  the  elUte  ac- 
crued, which  was  not  till  OMer  1745 

Page^yg 

Though  the  father,  when  cited  in  by  the 
creditor,  did  not  claim  this  ellate-tail, 
it  veiled  equally  in  the  aflignee  as  if 
the  father  had  dgne  it ;  and  if  I  had 
any  doubt  would  have  ordered  a  cafe 
for  the  opinion  of  che  judges.  ibicL 

Where  an  infolvent  perfon  is  feifed  of  a 
rr  inainder  in  tail,  reverfion  in  fee  to 
himfelf,  with  an  elbite  for  life  in  a 
Granger,  he  will  be  obliged  to  inferc 
this  in  the  fchedule.  380 

The  intent  of  the  ad  is  to  make  the  re- 
medy to  the  creditor  equal  ana  co- 
exrenfive  ;  for  the  words  are  relative 
to  all  former  defcriptions  under  other 
ads.  381 

The  infolvent  debtor  ftatutes  are  equal- 
ly conipu'fory  on  the  debtor  with  the 
ftatutes  which  relate  to  bankrupts,  for 
it  would  be  pernicious  to  make  any 
difference  between  creditors.  ibid, 

3Qintmt.   See  fSurcljafe,  ^avvia^z. 

A  jointrefs  had  her  own  part  of  a  mar- 
riage fettlement  in  her  cuftody,  and 
came  to  the  poffellion  of  the  hufband*s 
as  his  executor ;  ordered  to  be  prc%. 
duced  before  the  clerk  in  court,  bax 
flie  would  not ;  upon  motion  dired- 
ed  it  to  be  delivered  up,  it  being  the 
very  end  of  the  bill.  302 

A  jointrefs  is  not  obliged  to  bring  in  her 
jointure  deed  into  court,  uniefs  the 
party  requiring,  will  confirm  it.  511 


31ittevcS:  of  ^^oncg.    See  Stimi'iu'Sia- 
ti'ons,  Ci^ates  fo:  ilifc,  Jutigmcnts, 

A  devife  to  five  brothers  and  fifters  (no 
relations)  of  1000/.  apiece,  to  be  paid 
3D  to 
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to  tiiem  at  2 1  if  they  attain  that  age, 
ana  not  otherwife  ;  and  it  any  die  be 
fore,  the  legacy  or  legacies  to  oe  ut- 
terly void.  Thr  legatees  brought  a 
bill  for  iniereil  on  their  legacies;  be- 
ing notiuatled  to  the  payment  of  their 
legacies  immedia'.ely,  they  fhall  not 
have  intereft  nor  the  principal  parri- 
cui'trly  fecured  to  them  till  they  fhall 
Arrive  at  iheir  ages  of  2  i .       P^g^  10  ^ 

Where  legacies  are  charged  upon  perfo!!- 
al  eftate,  and  intereft  diretled  to  be 
paid,  the  court  in  tnis  cafe  always  al- 
lows the  Ifgal  intereft.  ,  402 

Wheie  legacies  are  charged  cn  the  real 
efta'e,  the  rule  of  "he  court  is  to  give 
ov^t per  cent,  lefs  than  the  legal  intereft, 
as  it  is  a  good  fecurity  for  the  princi- 
pal, ihid. 

Wh -re  legaci^-s  are  given  to  a  ftranger, 
either  payable  at  2-,  or  not  till -21, 
thev  QAW  have  no  intereft  in  the  mean 
time,  but  where  given  to  childrert,  in 
either  of  thefe  cafes  they  fhall  have 
intereft  immediately.  438 

Though  no  rnoj-e  had  been  allowed  for 
iTiany  years  than  four  per  cent,  for 
maintenance,  yet  in  confideration  of 
mortgages  being  then  at  four  and  a 
h'cjlf,  and  feveral  at  five  per  ctnt.  the 
court  ordered  the  children  fhould  have 
four  and  a  half  per  cent,  intereft  on 
their  {hares  of  the  50C0/-  '>h  '-d. 

Where  a  m^rrgage  \%  at  four  and  an  hcilf 
per  cent,  wi.h  a  provifo  that  if  the  in- 
tereft be  paid  after  each  half  year  be- 
fore three  quarters  of  a  year  become 
due,  the  mortgagee  will  accept  four 
per  cent,  if  the  mortgagor  fails  of  pay- 
ing the  intereft  at  the  appointed  time, 
he  cannot  be  relieved  in  this  ccurt.      5  1 9 

W^here  a  mortgage  is  made  with  a  reler- 
vation  oi  four  per  cent,  iniereft,  and 
a  provifo  that  on  non-payment  there- 
of within  a  certain  time  after  it  is  due 
the  mortgagor  lh..(!  pay  five:  "Lord 
Haukvicke  fa  id,  this  is  but  as  a  nomine 
pceme,  and  relievable  in  equity.''  520 

A  Mufter's  report  of  vyhat  was  due  to  a 
mortgagee  for  principal,  intereil  and 
cofts,  was  confirmed  and  by  the 
regilter's  ininu'es  at  a  lubltquent  feal 
in  the  fni^^e  cauT?  taken  down  ordt-r 
mbjolute^  but  never  entered,  on  the  le- 


giftcr  refufing  to  doit;  an  applica- 
tion for  an  order  de  no^oo.      Pace  ^21 

A  bill  for  the  arrears  of  an  annuity  ol 
30/.  fecured  by  bond  in  the  penalt) 
of  500/.  an  account  decreed  of  th< 
arrears  due  fince  the  year  1741,  anc 
intereft  at  4  per  cent,  to  be  ccmputec 
at  the  end  of  each  half  yr-ar.  ^yi 

As  this  was  given  by  way  of  maintenanc 
and  a  bond  to  fecure  the  payment,  th 
plaintiff  is  clearly  intitled  to  intereft 
for  the  court  have  gone  further  in  a 
annuity  given  for  maintenance  ;  an 
decreed  intereft,  though  it  v/as  only 
bare  fimple  grant  of  an  annuity  with 
out  any  power  of  entiing  if  in  arreai 

•  ibii 

The  fhip  Succefs  being  infured  froi 
London  to  Carolina  was  taken  by  i 
Spajiijh  privateer,  and  afterwards  r- 
taken  by  an  EngUp  one,  and  carrif 
to  Bofon^  where  no  perfon  appearir 
to  give  f'cuiity.  Hie  was  condemn* 
and  fold  in  the  court  of  admiral 
there,  and  after  the  re  captors  hi 
their  irfoie:y,  the  overplus  remaini 
with  the  cfiicers  of  that  court.  Tl 
defendant  brought  an  attion  on  t 
policy,  and  had  a  verdid  ;  the  plai 
tilF  by  his  bill  prays  an  injundio 
infifting  the  defendant  ought  to  r 
cover  on  the  policy  no  more  than 
moiety  of  the  lofs.  The  court  d 
nied  the  injundion  ;  for  as  the  defe 
dant  had  Ou\ired  to  relinquifti  the  d 
vage,  he  was  intitled  to  recover  t 
whole  money  infured."  i 

By  13  Geo.  2.  the  recaption  of  a  fiiip 
the  re\^efting  of  the  owner's  proper  i'ii 

1  C3!! 

When  infurances  are  intereft  or  no  in  M 
reft.    Lord  Hardzvicke  was  doubt 

whether  the  a£l  can  operate.        ib  '-h 

Salvage  muft  be  dedudled  out  of  the  n  fce, 

ney  recovered  by  the  policy,  if  co  tiiat 

to  the  hands  of  ihe  infured.         ib  iiofi 

The  court  v\  iil  not  allow  any  thing  'tii 

acount  of  iiifurance,  unlefs  the  Iile  ina 

a^ually  infured,                      2  \m 
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3iiltCUti'on.   See  (Sji:poSti'ciT  of  223:o?13J5, 
^crpetmtj?,  iRelJccatiou. 

A  man  can  be  no  contrador  with  his 
heir  or  executor,  for  they  derive  un- 
der his  will  or  permifiion  ;  and  there- 
fore it  is  the  intention  that  governs  ihe 
court,  and  turns  the  balance.    P.  323 

In  the  cafes  of  fatisfaclion,  one  rule  is, 
that  it  depends  on  the  intent  of  (he 
pirty,  and  which  way  foever  the  in- 
tent is,  that  way  it  mull  be  taken. 

326 

Where  the  general  intent  is  to  make  a 
'flriifl  fetdement,  though  fome  one  li- 
mitation mayfeem  contingent,  yet  the 
general  intent  fhall  prevail.   ,  781 

Where  the  intention  of  a  telhitor  in  creat- 
ing an  eftate  tail  is  not  plain,  but  very 
doubtful.  Judges  will  lay  hold  of  any 

'  circumftance  rather  than  put  it  in  the 
power  of  a  perfon  on  a  remote  contin- 
gency to  bar  all  fubfequent  remainders. 

797 

3iuterropto?fe0.   Sec  d^jcamfnati'on 
of  22:ti'tnefres. 

Notice  muft  be  given  before  you  can 
move  to  add  new  interrogatories  for 

'  the  examination  of  a  defendant,  on 
the  examinations  before  put  in  being 

-  reported  infufficient.  Such  an  order 
obtained  on  a  motion  of  courfe  is  ir- 
regular, and  will  be  difcharged.   5  1 1 


3oitttenauts. 


See  Ceuants  \\x  Conu 
men. 


This  court  leans  againfi:  jointenancy^  as 
it  is  an  inconvenient  eftate  ;  and  fo  do 
courts  of  law  now,  though  they  fa- 
voured them  formerly.  524. 

Where  the  words  of  a  will  are  fo  incon- 
firtent  as  that  they  cannot  be  recon- 
ciled, the  court  mull  rejecl  thofe  words 

.  that  are  leall  confillent  with  the  inten- 
tion of  the  tellator.  525 

The  fame  words  in  the  fame  will,  thoiii^h 
in  a  different  claufe,  ought  tohave  the 
fame  fenfe  ;  and  as  the  teiiator  intend- 
ed liirvivorfhip  among  his  children  in 
the  perfonal,  he  mult  mean  it  alfo  in 
the  real  eilate.  526 


3!rcIauD.   See  ?3iea. 

Though  an  aflion  has  been  broaght  in 
Ireland  on  a  bond,  and  fued  to  judg- 
ment there,  you  cannot  plead  to  it  aa 
adlionherc.  Pagez^%^ 

^flfiie.   See  €)cpoa'ttcn  of  cao?T)js. 

By  articles  on  the  marriage  of  "'f.M.  with 
M.  B.  in  conii  leration  of  a  portioa 
of  200/.  j.M.  covenants  to  convey 
his  lands  to  trullees  in  truft  f  )r  J.  M. 
during  his  life,  and  then  toM.B.  dur- 
ing her  life,  then  to  the  i/lue  of  this 
match,  in  fuchfort,  manner  and  form, 
and  fubjeca  to  fuch  charges  for  young- 
er children  as  J.  M.  {hall  hereafter, 
by  deed  or  v/iil,  order,  bequeath  and 
appoint.    In  1722,  J.?,!,  by  fsttle- 
ment,  fettled  the  eltate  to  himfelf  for 
life,  to  the  wife  for  life,  to  trullees 
to  preferve,  ^c,  then  to  truftes  for  a 
term  of  years ;  then  to  the  f^rll  and 
every  other  fon  in  tail :  the  term  to 
raife  600/.  to  pay  his  debts,  and  the 
remainder  to  be  equally  divided  a- 
mong  the  children  of  the  marriage,  ia 
fuch  proportions  as  J.  M.  fhoufd  by 
dead  or  will  appoint.    In  1728.  J, 
M.  fufiered  a  recovery,  and  by  that 
fettled  the  eilate  to  himfelf  for  life,  with 
like  remainders,  as  in  the  nrH;^fettle- 
ment,  with  remainder  to  truftees  for 
500  years ;  the  truft  of  which  term 
was  declared  to  be  for  younger  chil- 
dren, and  therein  was  a  power  for  J. 
M.  to  fettle  a  rent-charge  of  20/.  per 
ann.  on  any  wife  he  might  hereafter 
marry  :  the  May  following  he  mar- 
ried ;  the  fecond  wife  h.id  no  notice 
either  of  the  articles  or  fettlement  ia 
1722,  and  the  very  fame  cfiate  is  by 
a  fettlement  limited  to  her,  and  the 
iiTue  of  that  marriage,  and  the  de- 
fendant is  the  fun  of  it. 
The  bill  was  brought  by  the  daughter, 
and  only  child  of  the  hrft  marriage  of 
y.  M.  for  a  fpecintk  performance  of 
the  articles  previous  thereto,  infiftino- 
fhe  ought  to  be  a  tenant  in  tail  of  the 
lands  tiierein  mentioned,  or  if  not, 
that  the  recovery  lets  in  the  charge  in. 
the  articles  upon   the  land.  Lord 
Hardvjicke  of  opinion,      ifTue  in  the 
articles  made  on  the  marriage  of  J.  M, 
3     2  vvith 
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with  M.  B.  me?.ns  female  as  v/ell  as 
male,  and  confequently  the  plaintifF 
3s  entitled  to'  have  a  fettlement  of  thefe 
lanciD  in  tail,  and  when  the  defendant, 
the  fon  of  ihe  fecond  marriage,  comes 
of  age,  he  mull  convey  to  her."  P. 
Upon  the  words  ijTue  of  the  marriage,  the 
court,  OH  a  bill  brought  for  carrying 
articles  inro  execution,  have  frequent- 
ly direded  the  fettlement  to  be  io  ail 
thejjfue  to  the  firft  and  other  fons  ; 
and  for  default  of  fuch  ifiue,  to  the 
daughte-rs  with  proper  remainders-fol- 
lowing one  another.  374 

Lord  King  as  inclinable  to  adhere  to  the 
common  law,  as  any  judge  that  ever 
fat  in  Chancery.  654 

On  a  cafe  made  by  order  of  Lord  Hard- 
nviche,  for  the  opinion  of  the  judges 
of  the  court  of  King's  Bench,  they 
held  that  L.  H.  muii  by  peceffary^im- 
plication,  to  eixecluate  the  manifeft  in- 
tent of  the  teilator,  be  conftrued  to 
have  taken  an  eilate  in  tail  male,  not- 
withftanding  the  exprefs  e.1:ate  devifed 
to  L.  H.  for  his  life,  and  no  longer. 

Lord  Hardvjich  in  Lethieuilur  v.  g:racy, 
faid,  'twas  a  great  misfortune  to  Weji- 
mi-JIcr-halh  there  is  no  report  of 
Lord  Chief  J  u (lice  Hole  himfelf,  of 
the  cafe  of  King  v.  Melling,  nor  any 
copy  of  his  argument;  for  as  it  is 
reported  in  Fcntris,  tis  very  imperfea. 

796 

ydn'^xzv.t  at  f^al23.  See  ^jomiTe  of 
;Si)arviagC5  CjcecutiOii,  Eelcafe  of 

3!ul>2mcnt.  See  ^ccimties^  ^^o^t* 
'gage,  Jlixfoll^ent  SJebto^S;,  Crates 

/i  judgment  creditor,  before  he  is  inti- 
tled^'to  redeem  a  mortgage  of  a  leafe- 
hold  ellate  and  bond  creditor,  mud 
take  out  execution.  _  200 

The  defendant,  the  affignee  of  two  judg- 
ments which  were  prior  in  point  of 
time  to  the  plain  tint's  mortgage,  is 
in;itled  to  have  intcreit  on  the  whole 


money,  the  accumulated  Rim  which 
he  paid  for  thofe  two  Judgments 

Pageiyo 

Where  a  creditor  by  judgment  extends 
lands  by  elegit,  he  holds  qmufque  deb 
tumfatisfadum fuerit^  and  at  law  the 
debtor  cannot^  on  a  writ  ad  cotnpittan 
dumy  infill  on  the  creditors's  doing 
more  than  account  for  the  extended 
value ;  but  if  the  debtor  comes  here 
for  !  elief,  the  court  will  give  it  him,  by 
obliging  the  creditor  to  account  for 
the  whole  he  has  received;  but,  as  he 
who  comes  for  equity  muft  do  equity 
will  diredl  the  debtor  to  pay  interelb 
to  the  creditor,  though  it  (hould  e: 
ceed  the  principal.  517 

A  creditor  is  not  confined  to  the  extent 
of  the  penalty  upon  a  judgment,  but 
may  carry  the  computation  of  intereil 
beyond  it.  ihid. 

3!imfui'^tGn.  See  Ccmt.  Coiiit  of 
C|)anccrr,  tim  Spiritual  (iCouvt. 


Mn%.   See  |3jctosatil3e,  (B%ttux^ 


THE  King  in  the  Exchequer  may 
proceed  two  ways,  either  on  Lat 
fide  or  on  the  Englijh^  by  way  of  in 
formation,  *54BT^'' 
The  Exchequer  held  the  flatute  of  fraud 
did  not  hind  the  King,  but  took  plac 
only  between  party  and  party,  becaufea  m! 
he  is  not  named.     Lord  Hardwickt  \i\ 
was  doubtful  of  this  dodrine.       ibid  of 

U 


le/auU.    Vide  J^OUC^. 

Ileafes  ^mti  Cctjenaiits  tljcvei'n.  S© 

^Ipojtgagc,  Bclsocatfou  of  a  (SI! ill 
Jm^wmn,  IDeaus  auo  (t^aptcv 


J. 


C.  feifed  in  fee,  made  a  leafe  Oflob. 
the  24th  1632,  to  r.  M.  (in  confide 
ration  of  his  furrendering  a  forme 
leafe,  v^hereof  there  were  two  lives  i 
being,  and  of  136/.)  of  a  meimage  i 
E,  to  hold  to  r.  M,  and  his  ulligns  f< 
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the  lives  of  him,  his  wife  and  his  Ton, 

at  the  rent  of  43  %  d,  and  in  the 
leafe,  T.  M.  covenanted,  that  he,  his 
executors,  ^c.  at  the  death  of  any  of 
the  lives  fhould  pay  to  J,  C.  his  heirs 
or  affigns,  within  twelve  months  after 
fuch  death  68  /.  as  a  fine  for  every  life 
added  or  renewed  from  lime  to  time  : 
and  J.  C.  for  himfelf,  his  heirs,  CsV. 
covenanted  that  he  his  heirs,  &c.  in 
€onfideration  of  68  /.  to  be  paid  to 
J.  C.  his  heirs,  ^c.  at  Qe^v  hall,  as 
a  fine  for  adding  a  life  to  the  remain- 
ing lives,  Ihould  execute  a  leafe  or 
leafes  under  the  fame  rents  and  cove- 
nants, as  exprefTed  in  this  of  1682,  and 
fo  to  continue  the  renewing  of  fuch 
leafe  or  leafes"  to  T.  M.  or  his  af- 
figns, paying  to  y.  C.  his  heirs,  tsc 
68  /.  for  every  life  fo  added  from  time 
'    to   time.      The   ailignee  of  T.  M. 

brought  his  bill  to  have  the  leafe  com- 
'■ .  pleted  by  filling  up  the  lives,  and 
that  the  covenant  of  renewal  might  be 
again  in/efted  on  the  dropping  of  any 
of  the  additional  lives.  **  Lord  Haid- 
luicke  on  the  circumPiances  of  this  cafe 
vv.13  of  opinion,  the  plaintiff  was  in- 
titled  to  a  new  leafe,  with  a  covenant 
of  renewal  to  be  inferted  in  it,  as  well 
upon  the  death  of  the  additional  lives 
as  upon  the  death  of  the  old."  Pa^e  83 
This  is  a  proper  cafe  for  relief  in  equity  ; 
for  the  court  of  Chancery  can  give 
the  thing  itfelf,  a  itiore  adequate  re- 
medy than  damages,  which  is  all  the 
law  could  give  on  an  adlion  for  breach 
of  covenant.  87 
Under  the  words  the  fame  rents  and  cove- 
nants ^  the  court  of  Exchequer  was  of 
opinion  in  Hine.  v.  ^kinjirr,  the  cove- 
nant for  renevval  ought  to  be  inferted  \ 
and  this  decree  afterwards  was  affirm- 
ed in  the  Houfe  oi  Lords.  89 
Z,.  gives  all  and  fingular  his  leafehold 
eltate,  goods,  chattels,  and  perfonal 
eilate  whatfoever,  to  his  daagh'.er  : 
and  if  ihe  dies  without  ilTue  living, 
then  to  the  defendant.  L.  after  mak- 
ing his  will,  renews  a  leafe  with  the 
dean  and  chapter  or  Windfov,  this  is 
no  revocation,  but  the  leafehold  eflate 
pafTed  by  the  will.  199 


%tZdxyt  ant)  ILejatees.   See  (Bmutax 

^on,  H^eitrai'nts  on  ^)jixnaiz,  ^a- 
ti^UUmx,  ^uv^cioQiy  Maintenance, 
3!ntcrcfl:  of  i^oixtv,  SiieftcD 
vca,  i^zai  (BHatZj  Crolser  auD  Con- 
berficn,  ^pin'tual  ^cnvt. 

In  what  cafes  a  legacy  will  carry  interefl 
and  where  the  intermediate  intereft  of. 
a  legacy,  devifed  over  at  a  certain  pe- 
riod, will  or  will  not  accumulate  ii!l 
fuch  period,  arrive;  See  Heath  v.  Fer- 
ry y  ioi  and  the  notes  thereto. 

A  legacy  chargeable  on  a  mixed  fund,  if 
perfonal  affets  are  luflicienr,  is  pay- 
able, thouQ^h  the  lefja^ee  die  before  the 
day  of  payment  ;  otherwife  on  real 
eilate  5nly,  Page  69 

Where  a  legacy  is  decreed  to  be  a.  fatis- 
faftion  of  a  debt,  the  court  gives  in- 
tereil  always  from  the  teilator's  dea'h. 

99 

The  court  will  not  flraln  to  prefer  one  le- 
gatee to  another,  but  where  there  is 
a  deficiency  of  aiTets  will  let  the  gene- 
ral ru'e  of  equality  take  place.  2i?/d. 

Appoinring  a  legacy  to  be  paid  at  a  dif- 
ferent time  will  not  give  a  pre.'erence, 

i®o 

A  legatee  is  not  obliged  in  every  inllance 
to  bring  a  bill  for  the  recovery  of  a 
legacy  againft  an  executor,  224 

If  a  legatee  promifes  a  teliator,  that  in 
confideration  of  a  difpofuion  in  favour 
of  her,  file  will  do  an  acl  in  favour  of 
a  third  perfon  ;  fhe  who  undertook  to 
do  the  ad  mull  perform.  539 

"^Umptmi  of  a  %<:%acf»   See  ^Demy: 

P^.  by  will  gives  to  her  fervant  G.  500  /, 
to  be  paid  ro  her  wichio  three  months 
after  /f.'s  death;  and  in  anotaer  part 
fays,  I  give  5  /.  a- piece  to  the  re  11  of 
ray  iervants,  but  net  to  G  becavjr'.  I 
ha^  e  done  i-erj  <vuel!  for  her  bcfote. 
And  by  a  latter  claufe  gives  her  lands 
in  truft  to  pay  her  debts  and  legcCKfi. 
IV,  at  her  death  owed  G.  2'o/.  on 
bond.  "On  the  circum'il;.r,ces  this 
will,  there  is  fufhcienc  to  take  a'w;^y 
the  prefumpcion,  that  ihe  legacy  was 
given  in  faasfaclion  of  the  debt."  65 
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The  rule  of  ademption  by  length  of 
time,  is  become  the  fixed  rule  of  pro- 
perty, and  too  well  eilabiifhed  to  be 
difpated  now;  but  if  the  maxim 
debitor  non  py^fuviitnr  dojiare  was  to 
be  re-confidered,  it  would  not  hold. 

Page  6?. 

The  court,  tho'  they  will  not  break  the  > 
rule,  have  frequently  faid,  they  will 
not  go  one  jat  further.  ihid. 

Pilliniiions  from  the  rule  muft  arife  from 
the  circumitances  in  the  will,  and  not 
of  the  legatee.  ihid. 

The  words,  hecaufe  I  have  done  very  zvell 
for  hey   before,  imply,  that  what  fhe 
had  given  before   was  meant  as  a 
bounty,  and  cot  a  fatisfadtion.  69 

The  500/.  to  G.  equally  a  reward  for 
her  fervices  as  the  5  /  to  the  other  fer- 
vants,  and  legacies  to  fervants  have 
never  been  conflrued  a  faiisfaclion  for 
debts,  ^  ibid. 

i^iipCcD  Itegac^.    See  ILegacfes, 
p02tioug  Mz%t%  3LapCeB;j  &c. 

A,  H.  gives  feveral  legacies,  and  de- 
clares, that  if  any  of  the  perfons  fhould 
die  before  the  fame  become  due,  that 
they  fhali  not  be  deemed  lapfed  lega- 
cies ;  and  then  fays  to  Ann  the  wile  of 
Richard  We-njley,  and  to  her  executors 
or  adminiilrators,  I  give  50/.  ihe  died 
in  the  tedatrix's  lifetime,  and,  her 
hufband  adminidred  to  her:  "Lord 
Hardvjicke  held  it  not  to  be  a  lapfed 
legacy,  and  decreed  it  to  the  huf- 
band.'' 572 

If  a  man  devifes  his  real  edate  to  J.  S. 
and  his  heirs,  fignifying  his  intention, 

'  that  if  J'  S.  die  before  him,  it  Ihoold 
not  be  a  lapfed  legacy,  the  heir  at 
law  is  not  excluded,  unlefs  the  tella- 
tor  nomiaates  another  legatee."  573 

^Legacies  ox  ^-^o?t!ons  l3eflcu,  iapfeD 

c£  AVOUCH,  ^apfelJ  IDcfcts. 

In  refpedl  to  the  diRindion  between  a  le- 
gacy to  y^.  at  21  or  if  he  attains  21, 
and  one  to  A.  payable  at  2 1 .    See  4  27 

note  1 . 


here  a  devifs  is  annexed  to  a  legacy, 
if  the  perfon  .  dies  before  the  time 
comes,  it  is  lapfed^  but  if  given  to  a 
legatee,  to  be  paid  at  a  future  time, 
there,  as  it  depends  on  the  payment 
and  not  the  legacy,  it  fhall  veil:  im- 
mediately. Page  114 
^.v  by  his'  will,  gives  to  his  brother 
C.  B,  the  intereil  of  1 500/.  during  his 
life,  and  after  the  deceafe  of  C.  J?,  the 
faid  fum,  to  and  amongft  all  and  every 
the  younger  fon  and  fons,  and  all  and 
every  the  daughter  and  daughters,  of 
C.B.  fhare  and  fhare  alike;  but  in. 
cafe  he  fhail  have  only  daughters* 
then,  to  and  amo\  gft  tb,e  younger 
daughter  or  daughter  s,  to  )e  paid  to 
them,  all,  every,  and  siach  of  them  at 
their  ages  of  i\  years.    C.  B.  had 
three  children >  a  fon  and  two  d'kugh- 
ters,  at  the  time  of  A.  B.^s  making  his 
will,  and  a  fon  born  after  the  tefta- 
tor's  death.    L.  one  of  the  daughters 
married,  and  attained  21, -but  died 
before  her  father,  and  then  he  dies. 
Lord  Hardzvicke  was  of  opinion,, 
that  L.  on  the  circumRaces  of  the 
cafe,  was  not  intitled  under  the  will 
of  J.B.  to  a  fhare  in  1500/.  therein 
devifed,  and  confequently  not  tranf- 
mifiible  to  the  defendant  Wills  her 
hufband  and  reprefentative."  219 
J.  C.  bequeathed  to  each  of  his  daugh- 
ters, Ann  and  Jllary  300/.  to  be  paid 
to  them  by  his  executor,  when  he  ihall 
attain  his- age  of  26,  but  as  they  are 
already  provided  for,  *tis  my  inten- 
tion they  fhall  not  be  intitled  to  any 
intereil  for  the  faid  fums  before  the 
fame  fhall  become  payable;  but  for 
the  better  fecuring  the  faid  feveral 
fums  of  300/.  my  two  clofes  in  S.  fhall 
{land  refpeftively  charged   with  my 
perfonal  eflate  ;  and  be  liable  to  the 
payment  of  the  faid  feveral  fums  of 
300/.  to  my  two  daughters,  at  the 
time  above  mentioned,  wich  a  power 
to  enter  and  hold   till  payment  of 
principal  and  interefl,  and  after  pay 
ment  devifes  the  premifles  to  his  fon 
in  fee,  whom  he  makes  his  executor 
Both  daughters  arrived  at  21,  but 
died  before  the  fon  attained  26;  one 
married  and  left   two  children,  the 
other  died  unmarried,   but  by  will 
gave  the  300/.  to  her  fider.  Th 
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Jiufband  and  the  two  children  brought 
the  bill  for  the  legacies;  *'  The  le- 
gacies under  the  will  of  y.  C,  are  vtft 
ed  ones,  and  ihe  time  of  payment 
poftponed,  merely  from  circtinri fiances 
ariling  from  conveniency  to  the  elta'e, 
and  therefore  Lord  Hardwicke  decreed 
them  to  the  plain tifF.  Page'^ic) 

Where  there  is  a  mixed  fund  of  real  and 
perfonal  ellate,  though  confidcred  as 
a  veiled  legacy  in  relped  to  the  latter 
yet  it  iliali  not  be  railed  out  of  the 
former,  where  the  legatee  dies  before 
the  time  of  payment.  320 

This  determination  was  thought  a  hard 
one  at  the  tin^e,  but  has  prevailed  ever 
fiacf,  to  prevp  (t  anneceilary  burde:i<; 
being  brou oh  up^jn.  heirs.  ibid. 

Where  a  legacy  or  a  portion  is  to  be  paiu 
at  a  certain  age  or  time,  if  the  legatee 
die  before  that  age  or  time,  it  Ihall 
fink  into  ^he  land.  321 

It  was  originally  determined  on  portions, 
afterwards  extended  to  legacies,  and 
taken  from  circtimllances  regarding 
legatee's  age,  or  day  of  marnage.  ibid. 

The  rule  is  not  adhered  to,  where  the 
circumftances  are  taken  fr  nn  the  con- 
veniency of  the  ellate,  and  not  the 
legatee's  perfon,  ibiJ. 

It  was  determined  firft  by  Lord  Talbot , 
■  in  the  cafe  Kin<r  v .  '^'Fithers^  that 
the  legacy  though  charged  upon  land, 
fiioald  be  raifed  ;  the  time  of  payajeat 
being  poilponed  for  the  conveniency 
of  the  eitate.  ibid. 

If  the  fon  had  died  before  26,  the  daugh- 
ters would  not  have  been  iniitied  to 
their  legacies,  as  the  contingency  had 
not  happened.  ibid. 

Where  the  portion  is  dired^ed  to  be  raif- 
ed after  the  death  of  the  mother  ; 
there  are  many  cafes  where  this  court 
has  held  it  fcall  jiot  be  raifed  in  her 
life- rime,  322 

Sir  Abraham  Elton  by  his^will,  -gives  to 
his  ?rand- dau'/hter  A.  E.  the  dau;^h- 
ter  of  his  f,)n  'j .  E .  1500/.  to  beat 
her  own  d  spofalj  in  case  Ihe  marry - 
with  the  conient  of  J.  E.  ana  his 
wife,  and  in  cufe  of  their  deaihs  be- 
fore that  invK",  then  wiiii  the  confent 
of  their  trullees,  and  not  otherwife. 
A.  E.  died  at  fourteen  and  unmarried. 
*•  j^.  E.  as  the  reprefentative  of  A.  E. 
is  not  intitied  to  the  1500/.  for  the 


vefting  of  the  legacy  relating  to  the 
event  of  the  marriage^  as  that  ne- 
ver happened,  the  legacy  did  noi  veil. 

Page  I  04. 

Where  a  teftator  forgives  a  debt,  it  wiil 
not  oe  gO(;d.  again  ft  creditors,  but  a- 
gainil  an  executor  it  may.  581 

If  an  adion  had  been  b.'-bught  on  the 
bond,  this  couri;  would  have  granted 
an  injundion.  ibid. 

A  wiil  to  prevent  the  lapfe  cf  a  legacy, 
ought  to  be  fpeciaily  petmed.  582 

A  devife  to  A.  F  of  1000/.  when  he 
attains  25,  and  the  executors  em- 
powered to  lay  it  our  on  fecurities, 
and  pay  the  interell  thereof  towards 
the  infanta's  education,  as  ^ufo  a  part 
of  the  principal  to  put  hini  appren- 
tice, and  the  remainder  to  be  paid 
him  at  21,  and  not  before,  the  legatee 
died  at  ig,  and  the  father  applies  to 
have  the  fecurities  transferred  to  him  : 
*']-.ord  Hardnuicke  faid,  the  time  of 
25  years  is  put  only  to  poiipone  the 
payment,  and  not  the  ve(t;ng  of  the 
legacy,  and  the  father  as  the  re- 
prefentative of  the  fon  intitied  to  it." 

645 

Where  a  teflator  gives  intereil  on  a  lega- 
cy \\\  "^he  mean  time,  he  gives' a  pro- 
perty in  the  principal,  uniefs  fome- 
thing  appears  the  wiil  to  take  off 
the  force  cf  it.  .  ibid- 

tol^at  Cafes  a  ILegacj»  (!)ali,  oj 
ib>?Xl  not.  be  a  ia>atijfutfi3tT  of  a 
ijcbt  ox  o£l)ec  IDciUdiiu  ini  t'oc  CeC- 
tatcj's  iittate.   oce  ^utiStuCiion, 


^pccfftcfe  llegacies.  See  ^^Hrfets,  iif  ar= 

VmQ  Jeffreys  V.  Jefrcys.  120 
Whether  a  whole,  or  part  of  a  debt  due 
to  the  eiiate,  is  given  as  a  legacv ,  it 
is  equally  fpecifick,  and  confequently 
a  diitind  tree  and  diitlnct  truit;  but  if 
given  out  of  the  great  tree  of  the 
eiiate,  there,  is  no  ground  to  fever  a 
bran.h  from  it  in  favour  of  a  general 
legatee.  103 
A  fpeciiick  legatee  has  a  lien  on  the  af- 
Icts  for  that  fpecihck  part,  alter  th» 
executor  has  aiTentcd,  otherwile  as  to 
a  refiduary  legatee.  238 

3  D4 
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^tsrplus  antj  Sct^uat^  ^Legatee.  See 

T.  ^.  by  his  will,  appoints  the  intereft 
that  fhall  be  made  of  his  perfonai 
eftate  to  be  paid  to  his  father  during 
his  life,  and  after  his  deceafe  to  his 
mother  for  her  life,  and,   after  her 
deceafe,  gives  the  re/idue  of  his  per- 
fonai efiac--'  to  his  brother  and  fillers, 
and  to  the  fillers  of  his  lat^  wife  Mar- 
tha and  Rebecca  Pain,  fliare  and  fhare 
alike ;  and  then  fays,  in  cafe  of  the 
death  of  my  brother,  or  any  of  my 
fiders,  or  wife's  fifters,  before  ?nei  or 
ihe  Jur  vi<vor  cf  my  father  arid  rnother ;  I 
appoint  his,  ner  or  their  Ihares  to  be 
divided  among  the  furvivors.      P.  78 
The  brother  died  in  the  teftator's  life- 
time, but  after  the  will  was  inade^ 
and  the  iiiiers  in  rne  life- time  or  thf 
ttilator's  mother,  who  furvived  her 
liulbar  d,  but  >vho  is  fince  dead.  Mar- 
tha aiid  Rebecca  Pa'invXTiim  the  rcfidue 
of  T  ij.'s  perlonal  eftare.  '-They 
areiniiued  as  the  only  furvivirvg  lega- 
tees, at  the  death  of  the  furvivor  of 
the  teit'ator's  father  and  mother,  to 
the  vvhoie  refidue  of  P.  i?.'s  efUte,  to 
the  accurDuiated  fhare  of  the  perfons 
v;ho  are  dead,  as  well  as  their  origi- 
nal hrth."  7B 
General  Poukeney  by  his  will  gives  in 
the  firft  part  of  it  to  Mrs.  Jrm  IVaifcn, 
the  yearly   fum    of  400  /.  payable 
quarierly  ;  -and  in  ihelall  claufe  gives 
her  ail  his  houlhold  goods  and  furni- 
ture (three  piduies  excepted),  and  all 
his  plaie,  linen,  watches,  jewels,  and 
deaths  wharfocver,  and  declared  her 
fole  exev  utrix     The  bill  was  biought 
for  an  account  of  fuch  part  of  the 
perfonai  eflate  as  is  undifpofcd  of, 
anu  for  a  diflribution.    **  The  bequell: 
cf  ch.c  fpecifi    things  to  Mrs.  Wat- 
fcn^  excludes  her  from  the  refidue.''- 

226 

H-id  the  queflion  relied  on  Mts.  If^at- 
fon*'^  annuity  only,  it  would  have  ad- 
mitted of  great  doubt;  as  the  firft 
payment  was  not  to  begin  till  the 
quarier-day  after  the  teftdtor's  death. 

228 


The  annuity  being  charged  on  a  func! 
liable  to  orher  legacies,  is  either  by 
way  of  charge,  or  exception  out  of  it  % 
had  it  been  given  out  of  tlie  general 
refidue,  it  might  have  been  a  bar. 

p£^ge  229 

%i\xi\m\m  of'CClates*  See  f^etfojt- 
at  Ctates,  CniO:e€0  to  p^cfertse 
Contingent  IBcmainDeis,  SD.mgl)- 
ter0,  Cftatcg.taa,  ^m'cie^,  iEeai 
Crates,  intention. 

7.  late^  Duke  of  B,  by  his  will  fays 
that  if  no  legiiiniate  fon  nor  daugh 
ter  of  mine  fnail  live  to  leave  at  any 
time  the  bl;  fiirig  of  any  child  behind 
thcnra,  in   fuch  cafe   of  their  dyin 
thus  without  kaving  any  iffue  behind 
them,  I  will  and  direct  that  C^W^?. 
Hubert  and  his  iffue  fhall   have  all 
my  eiiate.    **  Lord  Harcswiche  was  of 
opinion,  the  limuation  over  ro  Charles 
Herbert,  now  Shrfpeld,  is  not  too  re 
iDote>  but  warranted  by  rules  of  law. 

282 

The  limitation  under  the  will  of  S.  in 
failure  of  iffue  by  him  to  his  filler 
for  life,  is  good  in  point  of  law.  449 

A,  limits  10,0.  0/.  in  failure  of  iffue  of 
the  body  of  a  hufb  jnd  and  wife,  to 
B.  in  tail,  the  remainder  is  void  as 
an  executory  dcvife,  being  too  remote 
orherwife  where  fhe  limitations  are  for 
lire ;  for  that  confines  it  to  a  failure 
of  iffue  during  the  lives  in  bein^ 
and  in  the  cafe  of  executory  deviles, 
it  has  been  held  to  be  a  reafonable 
conflrudion,  if  it  falls  within  the  com 
pais, of  ever  fo  many  lives  in  being  at 
the  fame  time.  ib'ul 

T.  devifes  his  real  and  perfonai  eiUce 
to  his  wife  for  life,  and  after  her 
death  to  his  fon  Jchn  and  his  heirs 
for  ever  ;  and  in  cafe  of  the  death  of 
john  nvithout  any  heir,  then  to  the 
pkintiff";  John  levied  no  fine,  nor 
fuitered  any  recovery,  but  by  his  will 
dcvifed  the  whole  to  the  detendant. 
*'  Lord  Hardwuke  faid,  this  is  a  fee 
mounted  on  a  fee,  and  a  void  devife 
to  the  piaintifF  in  law,  and  is  equally 
fo  in  equity."  6^;^ 
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Efmi'tati'on  of  Cci-ms  foj  ^carg*  See 
under  Cltate  fo?  ^ears. 


JLi'mi'tati'on. 


See  Statute  of  %\mitd(* 

See  f^Qtitty  ^C?t* 

gage. 


jlA  Us  pendens  cannot  affed  any  particular 
perfon  wich  a  fraud,  unleCs  he  has  a 
Ipecial  notice  of  the  title  in  diipute 
there.  Pa^e  243 


ILoniiou. 


See  Cu0o;n 
^Funeral 


of  3lonDon, 


Where  a  freeman  of  London  has  children 
and  no  wife,  the  cuftom  is,  that  one 
moiety  belongs  to  him  and  the  other 
is  the  teframentary  part.  527 

If  one  child  is  advanced  in  the  father's 
life-time,  though  not  fully  equal  to 
the  cullomary  fhare,  yet  where  the 
certainty  does  not  appears  it  is  an  ad- 
vancement, ibid. 

A  watch  and  wedding  clothes  are  no  ad 
vancement.  528 

The  quantum  of  the  advancement  rnuil 
appear;  the  father's  confent  is  not 
fufficient  to  bar  a  child  of  her  orphan- 
age ihare.  ibid. 

An  advancement  mull  be  by  way  of  por- 
tion in  marriage  ibid. 

Though  there  have  been  fome  Urid  cafes 
determined  on  the,  cuftom  of  London, 
thofe  have  been  in  regard  to  freemen's 
wives,  and  not  upon  the  advancement 
of  children.  ibid. 

Alimony  advanced  by  a  father  to  a  chiid 
ought  not  to  be  confidered  as  an  ad- 
vancement, ibid. 

What  the  daughter  of  a  freeman  received 
from  him  after  her  marriage  for  main- 
tenance, fiiali  be  confidered  as  a  debt 
due  from  her  to  the  perlbnal  efiate  of 
the  father.  ibid. 

A  petition  to  Lord  Chancellor  to  iflue 
his  warrant  for  levying  the  fum  there- 
in mentioned  on  the  intiabicancs,  who 
hadrefufed  the  miniller  his  dues,  ac- 
cording to  an  affignment  in  1681, 
under  the  ait  for  the  better  fettling 


the  maintenance  of  the  parfons, 
in  the  pariihes  of  the  city  of  London, 
burnt  by  the  fire.  "  Lord  Hardivicke 
faid,  if  the  Lord  Mayor  has  done 
wrong  in  refufing  his  warrant  of  di- 
llrefs,  this  court  can  iffue  their  war- 
rant for  levying  the  fums  afTefTed." 

Page  639 

A  freeman  of  London.^  ten  years  before 
his  death,  purchafed  a  leafehold  eftate 
for  the  te;m  of  40  years,  in  the  joint 
names  of  himfelf  and  his  wife;  this  is 
a  fraud  on  the  cuitom,  and  the  leafe- 
hold efiate  was  diredled  to  be  fold  and 
applied  in  the  like  manner  with  the 
rell  of  the  freeman's  efiate.  676 

If  a  freeman  dilpofes  of  his  property  in 
fuch  a  manner  as  not  to  take  place 
till  after  his  death,  it  is  a  fraud  on 
thecuflom.  679 

A  wife  cannot,  during  the  coverture, 
acquire  any  property  diflinft  from  the 
hulband.  ibid. 

If  it  had  been  conveyed  to  truflees  for 
the  feparate  ufe  of  the  wife  in  pof- 
fefHon,  Lord  Hardzvicke  inclined  to 
think  fuch  a  gift  would  have  been 
good.  ibid. 


ILunati'cH.  See31ufamtv,  3^^^}xi^tml 
of  3Lunac2,  31l>eot. 

Where  there  is  any  mifbehaviour  in  the 
execution  of  a  commifiion  of  lunacy, 
the  court,  upon  examining  into  it, 
may,  if  they  fee  caule,  quafh  it,  and 
dire 61  a  new  commiflion.  6 

The  perfon  againll  whom  the  commif- 
fion  of  lunacy  ifTued,  on  the  difrej^ent 
appearance  he  made  upon  a  fecond 
inipedion,  was  ailowed  to  traverfe  the 
inquifition,  and  the  grant  of  the  cuf- 
tody  iufpended  till  further  order.  7 

Not  only  the  liinatick,  but  the  heir  of 
the  lunatick,  is  bound  upon  the  tra- 
verfe  of  the  inquifition.  30S 

Where  the  alienee  and  the  lunatick  U'a- 
verfe,  if  he  is  found  a  lunatick  at  the 
time  of  the  alienation,  the  alienee  is 
bound.  522 

Where  the  lunacy  of  a  perfon  is  in  que* 
llion,  the  court  will  make  a  provi- 
fional  order  as  to  his  eH'eds,  till  the 
point  of  lunacy  is  determined.  635 
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A Parent  muft  maintain  his  child, 
unlefs  totally  incapable,  or  by 
having  many  children  borders  upon 
neceffity.  Page  60,  See  note  i 

In  the  cafe  of  a  child,  let  a  tellator  give 
a  legacy  how  he  will,  either  at ""21, 
€r  marriage,  or  payable  at  21,  or 
niarriage,  and  the  child  has  no  otht^r 
provifion,  the  court  will  give  mtereil 
by  way  of  maintenance.  102 
Wheie  maintenance  is  allowed,  it  is  al- 
ways paid  to  the  father  out  of  the 
child's  eilate,  and  no  inllance  of  its 
being  deduiSled  out  of  a  legacy  left  by 
a  father  to  the  child.  123 
Upon  an  application  for  maintenance 
for  an  eldelt  fon,  the  court  will  make 
him  a  liberal  allowance  to  enable 
him  to  maintain  his  brothers  and  fif- 
ters,-  confidering  him  in  loco  parentis. 

Where  legacies  are  given,  payable  at  a 
certain  time,  they  carry  no  intereft, 
for  till  the  day  of  payment  comes,  it  is 
not  demar.dabie :  but  if  given  to  a 
child,  the  court  will  allow  it  by  way 
cf  maintenance.  716 

^aw^mmit^  See  MiTm^- 

A  nominal  manor  vv'ill  pafs  under  the 
general  words  mefiuages,  lands,  tene- 
ments and  hereditaments.  82 

^■^Mt  c*mt.   See  ^Bailment,  ^e- 

The  true  owner  of  goods  does  not  lofe 
his  property  by  a  fale  made  by  the 
polTe/Tor  of  them,  uiuels  it  was  in 
market  overt.  49 

The  cuUoni  of  London  as  to  fales  in 
marht  o<verfy  being  not  found  by  the 
fpccial  verdid,  the  court  held  that, 
they  could  not  judicially  take  notice 
of  it,  but  taking  it  as  Hated,  they 
were  of  opinion  it  does  not  extend  to 


pawning. 


52 


^JaiTi'cige.  See  Baton  mX^  f  tWM 
Contempt  cf  tlje  €-mKt,  CciiDitior 
i^arnagc  ll5^ocage/1i^^0  of  f^uiu, 

Though  infants  at  the  aj^e  of  14  if 
male,  and  oi"  \  2  if      ierriaie,  are  C2 
pable  of  entering  into  contrads 
marriage;  yet  by  the  canons  of  j  60 
it  cannot  be  done  v^'ithoul  the  cor 
fent  of  parents.  Page  3O1 

The  court  directed  Mr.  Barry  to  pre 
duce  fuch  letters  as  contained  a  pre 
miie  of  marriage.  N.  B.  It  was  !ai 
by  counfel  to  be  the  hrR  inftance 
fucli  an  order.  ii 

Lord  Hardivicke   refafed    the  offer 
looking  into  them  as  a  private  ger 
tlemao,  becaufe  it  would  not  hav 
been  a  knowledge  to  him  in  his  jud 


cial  capacity. 


ikic 


Marriage  agreements  differ  from 
others;  as  foon  at  the  marriage  is  ha( 
the  contradl  is  executed,  and  cannc 
be  refcinded  ;  the  children  are  equal  1 
purchafers  under  both  father  and  m( 
ther,  and  therefore  they  cannot  be  f 
afide,  becaufe  it  would  affed  t\ 
intereil  ot   third  perfons,    the  ijfit 

All  other  agreements  are  confidered 
i'iitire,  and  if  either  of  the  parties  fa 
in  performance  of  the  agreement 
part,  it  cannot  be  decreed  in  fpeci 
but  mud  be  left  to  an  adion  at  law 
in  ma.n  iage  agreements  it  is  oiherwiH 
for,  though  eitlier  the  rt-ia'ions  of  tl 
hufband  or  wife  fliould  fail  in  tl 
performance  of  their  part,  yet  tf 
children  may  compel  a  performance 
if  the  mother's  father  agrees  to  gi- 
a  portion,  and  the  hufband's  fa\.h 
to  make  a  fettlement,  though  he  do^ 
not  give  the  portion,  yet  the  childre 
may  infiil  on  a  fettlement;  for  nor 
performance  on  one  part  fhall  be  n 
impediment  to  the  children  recei^ 
inp;  the  full  benefit  of  the  fettlemen 

Though  a  father  or  a  guardian  aft  frai 
dalently  or  corruptly,  the  m;:rriag 
agreement  is  not  to  be  fet  afide,  ( 
the  children  to  be  Ilript  :  but  the  f 
ther  or  guardian  may  be  decreed 
make  a  faiisfadion,  and  the  bulbar 
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5f  a  party  to  the  fraud,  lliall  do  it 
m   likewife.  Page  6i  i 

-will  That:  parents  did  not  make  fo  beneficial 
a  bargain  for  a  daughter  as  they  might 
have  done,  is  not  a  fufficient  reafon 
to  fet  afide  a  marriage-agrtement. 
1  he  law  has.  intrufted  them  with  the 
marriage  of  their  children,  and  there 
are  many  confideraiions  and  proper 
ones,  that  may  induce  a  parent  to 
agree  to  a  match,  befides  a  fh  idt  equa- 
lity of  fortune,  as  the  inclination  of 
the  parties,  Cf/r.  612 
Mofi  p  rtions  arife  nnd<?r  fettlements, 
and  the  daughter  '-s  as  much  a  pur- 
chafer  as  if  \i  came  from  a  collateral 
relation  ,  and  vet  there  never  has  been 
any  objefticn  to  the  lather's  difpofmg 
'of  her  ia  marriage  on  what  terms  he 
pleafes,  613 


h  if 
n  ca 

"  COB,' 

:3  pro  I, 


.:JUG1 

■ni  al 


tkii 


The  plainriiF  gave  the  defendant  a  note 
for  2000/.  for  undertaking  tvi  procure 
him  a  marriage  vt'ith  a  lady  ;  -he  fail 
being  fupported  By  an  ailidavi':,  the 
court  made  an  order  upoti  the  defen- 
dant to  keep  the  note  in  his  own  pof- 
felTion,  and  not  allign  or  i'ndorfe  it 
over,  but  would  not  extend  the  in- 
juniflion  fo  far  as  to  preveiit  him  from 
.  proceeding  at  law.  566 


^aCter  in  €\^mctt^.  See 
lEepo?t,  Cofts,  iRccei'^er,  Court  of 

Whoever  comes  in  before  a  Mailer  un- 
der a  decree  is  quafi  a  party  to  that 
fuic  ;  and  if  he  brings  a  new  bill,  a 
plea,  the  former  fuit  is  dill  depending 
will  be  allowed.  55^ 

£faCl-cv'0  lEepojt,    See  C^JUit  cf 


,    The  court  will  not  determine  matters 
ig^gfc .  in  a  fummary  v\ay  upon  motion,  that 
have  been  reJerved  betv^een  parties, 
B       till  after  the  Mailer  has  made  his  re- 
port. 6S9 


A  maxim  In  our  law,  that  fraus  tsf  dolus 
nemint  patrocinari  debent,        Pi^ge  655 

^txt\)mt.   See  Statute  of  3Li'mi'ta- 
ti'onsf. 

^efnc^E)?cfits.  S-eKlccount,  3Iufaut3 
IDolxier,  ^faUabi't. 

"  Lord  HdirdzuUke.  held,  in  the  cafe  of 
Dormer  and  Forte/cue,  it  was  clear 
both  in  law  and  equity,  and  fromi 
natural  juHice,  that  the  plaintiff,  from 
the  death  of  his  father,  the  time  when 
his  title  accrued,  is  intitled  to  the 
rents  and  profits."  124. 

And,  under  all  the  circumflances,  was 
of  opinion,  the  plaintiff  had  a  right 
to  demand  an  account  of  the  rents  and 
profits  in  this  court.  J  29 

Where  there  is  a  truft  and  a  mere  equita- 
ble title,  the  plaintiff  fhia'l  have  an 
account  of  the  rents  and  profits  from 
the  time  rhc  title  accrued,  unlefs  there 
are  fpecial  circumftances  to  reilrain  it 
to  the  bringing  of  the  bill.  130 

The  court  will  reflrain  it  to  the  filing  of 
the  bill,  where  there  has  been  any  de- 
fault in  the  plaintiff  in  not  afTcrting 
his  title  fooner,  ibid. 

The  firength  of  the  prefent  cafe  is,  that 
it  is  a  mere  equitable  title,  the  legal 
eflate  in  the  200  years  terra  being  in 
truftees,  and  appointed  to  be  attend- 
ant on  the  inheritance,  and  for  that 
reafon  a  bar  in  the  plaintiff's  way  at 
law.  131 

U  there  is  not  fuch  a  cafe  made  by  the 
bill  as  will  entitle  the  plaintiiF  to  an. 
account  of  rents  and  profits,  praying- 
general  relief  will  not  intitle  hjia  to  it. 

133 

The  plain lifF's  charging  that  he  has 
broui^u  ejeclmenrs  againil  the  de- 
fendant for  the  efcate,  is  tantamoani: 
to  charging  poilcliion  in  the  defen- 
dant. ib'uL 

Had  the  truilees  been  parties  to  this  bill, 
the  couri;  riiight  have  decreed  poiief- 
fion,  and  a  conveyance  of  the  trull* 
ellate,  if  the  point  had  been  clear, 
Vvich  the  plaintiff.  ibid. 

The 
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The  Duke  of  Bolton  verfas  Deane^  was  a 
jmere  legal  title,  and  a  ftrong  cafe  for 
leaving  it  to  law,  and  yet  an  account 
of  the  rents  and  profus  was  decreed  in 
this  court.  Page  133 

Though  on  a  bill  of  difcovery  the  court 
decreed,  the  deeds,  and  irielne  profits 
to  an  heir  at  law,  yet,  ir  the  defend- 
ant afterwards  law  ihould  make 
out  a  better  right,  this  court  v/oald 
affill  him  ill  recovering  back  the  deeds 
again.  134 

^^ill  ancfeitt.   See  ^JoDus,  ^^xhu^ 

Wl'tere  there  are  two  ancient  corn  mills 
in  the  fame  parifti  which  paid  tithes, 
and  another  miller  who  had  a  fulling 
mill  covered  with  a  ?nodusy  turned  it 
into  a  corn  mill,  the  mill  fo  converted 
fnall  pay  tithe.  19 

Where  iwo  fulling  mills  and  a  corn  miu 
were  under  the  fame  roof,  and  the 
fulling  mills  are  turned  into  two  new 
€orn  mills,  they  are  become  two  new 
mills.  ihid. 

A  fulling  mill  beini^  in  the  nature  of  a 
Uiide,  pays  only  a  perfcaal  lithe,  ibid. 

Many  inilances  where  the  court  have  de- 
creed an  account  in  the  cafe  of  mines, 
which  they  would  not  have  done  in 
the  cafe  of  limber.  264 


^i^d,%z.     See  .BpccJO'clU  l^.crfejm- 
ance. 

Where  a  bond  is  burnt,  or  cancelled  by 
accident  or  miftake,  or  wkere  a  prin- 
cipal procures  it  to  be  delivered  up 
by  fraud,  this  court  will  fet  it  up 
againih  a  fuiety,  though  extinguilhed 
at  law.  93 

f^tiim.  See  Ci'tbcs,  ii^cfe)  Cn'al, 
Ccikt  of  SHccciD,  ^""'piritual  Couit. 

Where  th?  owner  of  an  ancient  mill  un- 
undcrthe  fame  roof  thinks  proper  to 
tretX  two  new  wheels,  they  arc  to  be 
confidcfcd  as  twouiiih,  and  to  a  bill 


tion 
fori 

vli: 


brought  for  the  tithe,  he  cannot- co  j'ei 
them  with  the  fame  modus.  Page  i* 
A  bill  for  tithe  in  kind,  a  compcfitioi 
fet  up  of  a  quarter  of  rye,  and  one  0 
oats  in  lieu  ;  a  trial  at  law  diretied 
and  a  verdidt  for  the  modus,  Thi 
plaintifi^ infilled  on  a  new  trial  upoi 
the  difcovery  of  an  old  deed  in  £h< 
chsprer-houfe  at  WefiminfLer ,  whicl 
he  lets  up  as  a  decree  of  the  pope's  de 
legate,  that  the  revenue's  of  the  churc 
which  had  been  alienated,  ihould  b< 
l^ei'lored,  and  would  have  it  un^iei 
ftood  that  the  tithes  were  compre 
bended  under  the  word  revenues.  Th 
court  of  opinion  this  paper  was  not 
foundation  to  grant  a  new  trial,  anc 
refufed  to  do  it.'*  19; 
A  bill  brought  by  an  impropriator  fo 
the  tithe  of  hay,  and  agiftment  of  cat 
tie;  againft  the  demand,  the  defend 
ants  infilled  on  feverai  ancient  ufagespjoni 
and  that,  for  time  immemorial,  al 
the  occupiers  of  lands  paid  certaii 
annual  fu ms  on  St.  Junes'' s  day,  borjj^o/. 
for  the  one  and  the  other,  and  brough 
a  crofs  bill  to  eftabiiih  thefe  moduffes 
and  admitted  by  the  anfvver  ot  th 
impropriator,  that  tlkfe  payment 
have  been  accepted  tim.e  beyond  th 
memory  of  m^an.  The  court  thotsgh 
it  would  be  going  too  far  to  ever 


rule  the  modujjes  after  the  admiffiO! 
that  tithes  had  not  been  paid  tim 
immemiOrial,  and  therefore,  -accordin 
to  the  rule  of  the  court  of  extheq^ue  j^, 
in  thefe  cafes,  direded  an  iliue  to  tr 
the  modstjjes.  24 

Though  tithes  in  kind  are  the  parfon 
right,,  yet  imm.emorial  cuftomary  pay 
ments  ought  to  have  weight.  ibia 

Unlcfs  there  are  very  Srong  rcafon-s 
overturn    cullomary    payments,  th 
court  v.'illnot  eaiily  be  brought  quiet 
7?i7vere.  ibu 

1  he  rule  of  law  is,  that  a  modus  ough 
to  be  equally  certain  as  the  tithes  ii 
lieu  of  which  it  comes;  the  meaning 
of  which  is,  it  mull  be  fo  taken  to 
common  reafonabie  intent,  but  n;0 
to  be  weighed  by  grains  and  fcruples 

Though  a  modus  be  laid  in  all  the  occu 
piers,  yet  each  is  liable  for  the  whole 
lo  that  fuing  a  part  of  ihe  occupiers  i 
fuliicient,  24 
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?  i; 


\z  not  necc-dry  lands  excepted  out  of 
2i  nwdus  fhould  have  the  fame  defcrip- 
tion  as  when  the  modus  was  firll  fettled, 
for  if  they  agree  in  point  of  fa6l,  fuf- 
ficient.  Pa^^e  248 

T||k  modus  being  worth  as  much  as  tne 
manor  itfelf  was  in  Queen  Elrz.nhsib'^ 
time,  was  tho4.)ght  too  rank,  and.con- 
iiicli  fecfiiently  couki  not  be  time  out  of 
mind.  298 
ciijj?c|  There  mull:  be  fome  ground  of  law  upon 
which  to  fupport  payments  in  lieu  of 
tithes.  ibid. 
mpreirhis  is  a  mere  jjerfonal  payment  upon 
a  compofuion,  fubmitted  to  by  the  p;ir- 
fons  in  fucceffion  irora  time  to  time, 
and  difFers  from  a  compoinion  real, 
which  is  a  charge  upon  lands,  under 
a  deed  to  which  himlclf,  the  patron 
and  ordinary  are  pariies.  299 
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60/.  left  by  will  in  truft  for  M.  and 
her -heirs,  to  be  laid  out  in  the  furchafe 
of  laruh^  M.  confentirtg  in  court.  Lord 
HardwUke  direded  the  money  fhould 
be  paid  to  the  hufband.  71 
^^■N.  B.  A  petition  on  the  very  fr^me  quef- 
"4  tion  a  twelvemonth  before  was  dilmif- 
-■•|  led.  ibid, 
'•'"[■Jn  what  cafes  money  covenanted  or  di- 
'"^^r    reded  to  be  laid  out  in  land,  fhall  be 


confjdered  as  land. 


note  I.  254 


f  articles  previous  to  the  m.arriage  of 
J.  G.wiih.  the  plaintiiF,  reciting  her 
portion  to  be  2-3oo  /.  and  that  the 
defendant,  as  an  advancement  of  his 
brother,  i^c.  had  agreed  to  pay  4000/. 
it  was  agreed  to  be  laid  out  in  the  pur- 
chafe  ot  lands,  or  in  fome  church, 
college,  or  other  renewable  leafe  to 
be  fettled  to  the  lame  ufes  as  the 
freehold  and  leafehcld  ellates,  which 
A.  G.  was  feifed  and  pofTeffed  of,  are 
appointed  to  be  fettled  ;  the  iafl  limi- 
tation was  to  A.  G.  and  his  heirs, 
the  2800/.  and  4000/.  have  never 
been  laid  out  in  Iar»d,  but  remained 
in  money  to  A.  G.^s  death  ;  he  by 
will  devifed  all  his  freehold,  leafe- 
hold,  and  copyhold  lands,  lying  in 
Ijltngton  and  in  Elifield  in  Hamfpircy 
or  eilevvhere,  to  the  p'aintifffor  life, 
and  a^'ter  her  dearh  to  the  defendant 


and  his  heirs;  and  his  perfonal  elTatc, 
after  paying  his  debts  and  legacies,  he 
gave  to  the  plaintiff,  and  made  her 
and  the  defendant  executors.     "  The 
2800/.  and  4000/.  mull  be  laid  out 
in  the  purchafe  of  lands  of  inheri- 
tance, or  in  church  or  leafehold,  for 
the  court  v/as  of  opinion,  if  there  had 
been  only  a  general  devife  of  his  lands, 
this  money  would  certainly  have  pal- 
fed."  Page  254 
Such  a  devife  as  the  teflator  has  made 
here  will  pafs  every  thing  he  has,  and 
money  by  the  tranfmutaiion  of  this 
court  is  changed  into  land.  256  . 
A,  gives  500/,  to  B.  in  trufttolay  it  ouc 
in  the  purchafe  of  land,  or  on  good 
fecuriries,  for  the  fepar'ate  ufeofhis 
daughter,  her  heirs,  executors,  and  ad> 
miuiilrators ;  fne  died  without  iffue, 
before  the  money  was  veftedin  a  pur- 
chafe ;  on  a  bill  brought  for  the  mo- 
ney againft  the  heir  of  the  wife  by  the 
hufband,  it  v/as  decreed  to  him,  as  it 
was  originally  perfonal  eflate,  and  the 
tellator*s  principal  intention  with  re- 
gard to  it,  not  to  be  colleded  from  the 
will.          .        .  J?55 
Money  to  be  laid  out  in  land,  to  the  ule 
of  A.  and  his  heirs,  \^ill  intitle  A.  to 
the  money  in  this  court.  447 
Money  direded  to  be  iaid  out  in  jands, 
and  limited  to  A,  in  tail,  v/ith  feveral 
remainders  in  tail,  the  court  will  or- 
der it  to  be  laid  out,  if  nothing  has 
been  done  to  bar  the  remainders,  ibid. 
Where  a  perfon  is  tenant  in  tail,  rever.- 
fion  in  fee  to  himfelf,  the  court  will 
give  him  the  money  ;  becauie  by  4 
common  conveyance  he  may  bar  ths 
ejpitail  and  reverfion.  ihid^ 
If  a  bill  had  been  brought  by  .S.  to  have 
the  money  paid  to  him  ;  and  the  brQ*- 
thers  by  their  anfwers  had  fubmitte4 
to  it,   their  iflue  would  have  beeij 
equa'ly  barred,  as  if  the  hroiher-s  had 
received  apart  of  the  money  thenjf 
felves.  ibidi 
Where  the  tenant  In  tail,  Z^c.  is  a  fera^ 
covert,  ihe  muft  co.me  into  this  cour^j 
that  they  may  alk  her,  wh  cner  it  15 
with  her  fonient  that  the  mone»'  is  tQ 
be  paid,  inilead  of  being  laid  cut  it^ 
land.  44^, 
A  judgment  at  lavy,  or  a  decree  of  (.ius 
court,  is  in  aOirraanc.^  of  the  rtghts  of 
^c^^tii^s,  butdwcs  not  give  them  a  riyiit 
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that  they  had  not  before,  and  it  is  on 
this  ground  they  decree  the  money  to 
the  parties.  P^g^  44^ 

Where  money  is  direfled  to  be  laid  out' 
in    land,    and    in    the    mean  time 

.   inverted  -  in    government  fecurities, 
though  a  tenant  for  life  die  in  the 
jfniddle  of  a  half  year,  it  fhali  not  be 
apportioned,  but  be  paid  to  the  re-  , 
verlioner.  502 

A,  by  his  will  gives  to  truftees  312  /.  and 
feveral  jewels,  va  Vienna,  in  truft  to 
fell  the  lame,  and  apply  it  as  a  com- 
pofition,  and  towards  payment  of  his 
fon's  debts,  provided  the  creditors 
iliall  within  four  months  accept  of  the 
fame,  and  difcharge  his  fun  ;  if  they 
fhali  not,  then  he  devifes  the  fame  ef- 
fects over,  to  be  divided  among  the 
children  of  his  fon.  The  teliator  died 
December  I  5l:h  1742,  and  the  fon's  cre- 
ditors fil^d  their  bill  April  13th  1743, 
praying  to  be  paid  their  refpedive-  de- 
mands, and  that  the  term  for  all  his 
creditors  coming  in  to  accept  the  com- 
pofition  oflered  may  be  enlarged,  the 
plaintiffs  declaring  their  afTenc  thereto 
in  the  terms  in  the  codicil  mentioned, 
and  fubmitting  to  give  releafes  to  the 
tellator's  fon,  on  receiving  what  ihall 
be  due  to  them  of  the  compofuion. 
**  The  plaintiffs  by  bringing  their  bill 
within  four  calendar  months,  and 
thereby  declaring  their  acceptance  of 
the  legacies  towards  fatisfadion  of 
,  •  their  debts,  and  offering  to  releafe, 
have  performed  the  condition  annexed, 
according  to  the  true  intent  of  the 
will."  342 

Though  the  executors  have  fuiTered  the 
time  to  lapfe ;  yet  if  the  legatees 
have  brought  their  bill  within  the 
time  prefcribed,  the  court  have  in  fe- 
veral cafes  determined  it  to  be  a  fuf- 
£cient  performance  of  the  condition. 

346 

Months  ought  to  be  confidered  here  as 
eakf7i:/ar  ones.  i^id. 

The  word  months  in  ads  of  parliament 
means  hmary  except  in  the  cafe  of 
tempus  femeflre,  v.'ith  regard  to  lapfe  of 
livings,,  and  the  other  inHance  of  fix 


pi  on  ths  allowed  ia  refped  to  prchih 
tions.  Page  341 


feaz 

toe^ 
mi'.'' 


^>?tgc?arG.   See  SBlJotijCcn,  fKci}cm|3 

Ccnaiits  til  Ccmmon,  f^avcljafc 
■  f^iaurati'oiis,  «Bfurt?,  IDcUife,  un 
der  maiy  3iut>gments,  mu^.t,  31n_ 
luuSion,  %mmit^y  Statute  of  %i 
mitations. 

Where  the  mortgagor  of  a  leafeholdeilat 
has  not  covenanted,  that  he  will  pro 
cure  the  lives  to  be  filled  up,  the  mort 
gagee  may  do  it,  arid  on'  addini 
the  expence  of  renewal  to  the  prin 
cipal  of  the  mortgage,  it  fhall  carr 
intereft. 

Where  there  are  covenants  in  a  deed  o 
alTignment  on  the  part  of  a  mortgagee; 
he  may  refufe  to  take  the  principa 
and  intereft,  though  tendered^  till  h 
has  had  an  opportunity  of  advifini 
with  his  attorney,  whether  he  ma; 
fafely  execute  the  deed  of  affignment 

Sd 

A  mortgagor  in  polTefiion,  is  not  liabl 
to  account  for  the  rents  and  profits  t( 
the  mortgagee  ;  for  he  oaght  to  tak( 
the  le^ai  remedy  to  get  into  the  pof  ^'^^ 
feilion.  24. 

V/here  a  mortgage  is  afligned  with  thi 
concurrence  of  the  mortgagor ;  thi 
interell  paid  to  the  mortgagee  by  thi 
ailignee  fhaJl  be  taken  as  principal 
and  carry  intereft;  otherwife  if  af 
figned  Vv'ithout  the  mortgagor's  con- 
fc;nt.  27 

A  judgment  creditor  in  pofFefiion  of  th 
^liatej  and  prior  to  a  mortgagee  af- 
figns  his  judgment,  the  aflignee's  pof- 
feftion  is  from  the  date  of  the  affign 


ment  only, 


but  the, rents  he  has  re 


ceived  fhall  be  deduded  out  of  wha^Ad 
fhali  be  reported  due  to  him  for  prin 
cipal,  intereft,  and  cofts.  27; 
A  mortgagee  in  an  agreement  for  a  mort- 
gage, omits  to  infsrt  a  covenant  foi 
redemption,  the  mortgagor  fiiali  be 
permitted  to  read  evidence  to  fiiew  the 
omifiion.  389 
A  mortgage  drawn  in  two  deeds,  one  an 
abfolute  conveyance,  the  other  a  de- 

fcazancc 


A  T able  of  the  Principal  Matters, 


feazance,  which  the  morfg^^ee  omits 
to  execute,  the  mortgagor  (hall  be  ad- 
mitted a)  Ihew  '.he  niiuake.  Page  389 
"Where  a  mo:  cga-ec  has  tacked  a  judg- 
ment CO  his  mortgage,  he  lhall  not  be 
confined  to  the  penalty  of  the  judg- 
ment, but  is  intitled  to  interell  upon 
the  drbt,  Tecurtd  by  judgment,  though 
ic  exceeds  the  Jjenalty.  518 
A  mortgagee  in  poireilion  is  not  obliged 
to  layout  money  any  further  than  to 
keep  the  eliate  in  necelTary  repair. 

iLicL 

He  may  add  to  the  principal  of  his  debt, 
a  fum  pxpendi-rd  in  iupport  of  the 
mortg2'.',or's  title  where  it  is  iixipcached 
and  I  fnail  carry  interell-.  ibid. 
A  morrg.igee  Oisll  Hot  be  allowed  for 
his  trouble,  in  receiving  the  rents  of 
the  eilate  himlelf;  hue  if  the  eflate 
lies  at  fuch  a  diilancc,  as  obliges  him 
to  employ  a  bailiff  to  receive  them  ; 
what  he  paid  to  the  bailin-  fnal!  be  al  - 
lowed, iiie^. 
The  rule  of  the  court  as  to  n.  mortga- 
gee, who  is  liiiewife  a  bond  crediior, 
is,  that  he  may  tack  it  to  the  mort- 
gage, as  agamit  the  heir,  becaufe  the 
ailers  being  dc'{ce ruled,  he  cannot  re- 
deemone  without  p'^ying  off  the  other. 

556 

A  mortgagee,  who  lenz  a  farther  lam 
upon  bond,  fr.all  not  be  alicwed  to 
^  tack  it  to  his  mortgage,  in  preference 
to  creditors,  under  a  crull  crear.ea  by 
the  will  of  the  mortgagor  for  pay- 
ment of  debts.  630 
The  reafon  wny  the  heir  of  the  mortga- 
gor fh  all  not  redeem  the  mortgage 
without  paying  the  bond  iikewiie,  i- 
to  prevent  a  circuity  ;  becaufe  the  mo- 
ment the  eibite  ;Aeicend.='d,  it  became 
aflets  and  liable  to  the  bond;  the  fame 
rule  will  hold  as  to  a  devifee  of  the 
mortgaged  premiffes.  iii/^. 
A  decree  for  a  fale  of  an  efi;a£e  in  mort- 
gage; the  mailer  reported  a  Itared 
lum  due  to  the  mortgagee  for  prin- 
cipal and  interell,  and  the  report  was 
confirmed  ;  as  the  mortgage  is  at  live 
per  cent,  and  there  is  another  mort- 
gagee, and  creditors  befides,  from  the 
time  of  ^  the  mailer's  report  being 
confirmed,  it  fliall  carry  only  four  j&^r 

££?ltm.  J  22 
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A  third  mortgagee  cannot  take  in  a  prior 
fecurity  to  difplace  a  fecond  mortga- 
gee, after  a  de  ree  to  account,  and  be- 
fore the  mailer  has  made  hU  report. 

Paze  8 1 1 

ScTjemptfon  auT)  jfojcdofure.  See 
JuDgjmeut^^  Statute  %>imittx= 

A  plea  of  the  Hatute  of  limitations,  al- 
lowed to  a  bill  for  redemption,  after 
a  mortgagee  had  been  in  polTelfion  of 
the  mortgaged  pfemilTes  at  leail  30 
years.  225 

Length  of  time  againH:  a  bill  to  redeem, 
is  a  kind  of  equitable  balr,  and  by  way 
of  analogy  to  the  fcatuie  of  limitations. 

ibid. 

Lord  Chancellor  King,  in  a  cafe  of  this 
kind,  allowed  a  demurrer;  but  Lord 
Hardzuicke  faid,  he  v/as  of  a  different 
opinion,  and  Ihould  have  over-ruled 
it  ;  becaufe  if  allowed,  the  bill  would 
be  ouc  of  court,  and  that  is  carrying 
'  it  100  far.  226 


^mml  CreDi't    "iDeb-ts.  See  Saivfe- 
rupt> 

B.  a  refiduary  legatee,  and  furviving 
executrix  of  her  hulband,  to  whom 
C.  and  O.  had  given  a  joint  bond.  C 
died,  and  the  plaintiff  was  indebted 
on  hercwn  private  account  to  O.  who 
is  a  bankrupt :  the  bill  brought  againii 
his  aiiignees  for  an  injundion,  and  to 
fet  oft  what  was  due  to  her  as  execa- 
trix,  again  ft  the  debt  from  herfelf  to 
the  bank'-upr.  Lord  H^irdzuicke  df« 
nied  the  injuniflion  ;  for  as  fuch  a  fet*. 
off  could  not  be  done  at  law,  he  faid, 
there  is  no  inftance  of  its  being  al- 
lowed here  ;  for  tlie  debts  are  due  ia 
diffeient  rig'its,  and  2  Geo.  2.  do€S 
not  compreliend  it.  691 

A  penon-  under  a  commiffion  of  bank- 
ruptcy, may  prove  a  debt  in  the  right 
cf  his  wife  ;  and  yet  brin^  an  actica 
in  his  own  right,  for  a  debt  due  to 
himfelffrom  the  bankrupt.  816 

A  creditor  by  bond,  and  upon  an  ac- 
count current,  may  bring  a  bill  here 
for  the  latter,  and  an  adticn  upon  the 
former.  ^ij 
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TH  E  <3ire£lion  to  alter  the  name  of 
Hicks,  and  take  that  part  of  F.o- 
binfon^  means  bearing  the  name  of 
Robivfo7i ;  and  therefore  the  perfon 
could  not  defert  it,  as  he  might  have 
done,  if  it  had  been  taking  only  ; 
bat  ilill  it  is  a  condition  fubfequent 
on]y,  and  did  not  divell  the  eitate. 

Where  a  wife  is  executrix  of  a  former 
hufband,  the  court  will  grant  a  ne  ex- 
eat regno  againft  her  alone,  if  her  fe- 
cond  hufband  fliould  be  gone  out  of 
the  kingdom.  409 
The  court  cannot  grant  a  ne  exeat  regno 
unlefs  the  plaintiff  fv^'ears  pofitively, 
the  defendant  is  indebted  to  him  in  a 
certain  fum.  501 
Where  a  bill  is  brought  for  an  account 
only,  the  plain tiii's  fwearing  he  be- 
lieves the  balance  in  his  favour  would 
amount  to  fo  much,  vviii  intitle  him 

ibid. 


i3et3?  Cml.   See  £^ot5us,  p^occfg* 

Where  after  a  judgment  by  default,  the 
perfon  does  not  come  in  time  for  a 
new  trial,  the  court  will  not  grant  it. 

569 

l^ejct  of  %.\\\.  See  €jcecuto?. 

The  law  throws  the  furplus  on  the  oext 
of  kin,  who  take  it  by  a  kind  of  fuc- 
ceffion  ab  inteJiatB.  23 1 

If  a  legacy  is  given  to  an  executor, 
which  ihcws  he  fhould  not  take  the 
whole,  as  he  has  a  part  of  the  cftate, 
the  next  of  kin  ihall  be  intitled  to  have 
it  diUributed.  300 

Thiscourt  makes  an  adminiftrator  de  bo- 
nis von,  only  a  truftee  for  the  next  of 
kin,  with  refped  to  fuch  part  of  a 
tefliator's  perfonal  eilate  as  is  undif- 
pofed  of.  5  27 


il^oti'ce  See  3Li'0  ^zimtnz,  l^ztm. 
Ctuaecg  to  p?cfei1?e  Couti'ngcui 
Betnatnuerg,  ^lea. 

That  notice  to  afFeft  a  purchafcr  fhoulc 
be  coniined  to  the  fame  tranfadion 
a  rule  which  ought  to  be  adhered  to 

Page  29^ 

A  purchafer  if  he  denies  notice  n^^ed  onl) 
fet  forth  the  purchafe  deed,  and  pleac 
his  purchafe  in  bar  to  the  difcovefy  o 


the  title  deeds. 


302 


A  decree  is  not  an  implied  notice  to  £ 
purchafer  after  the  caufe  is  ended 
but  it  is  the  pendency  of  the  fuit  tha 
creates  the  notice  ;  for,  as  it  is  a  trarif 
adlion  in  a  fovereign  court  of  juftice 
it  is  fuppofed  all  people  are  attentiY< 
to  what  paffes  there.  ibid 

Notice  to  an  agent  or  counfel,  who  wa 
employed  in  the  thing  by  another  per 
fon,  or  in  another  bufinefs,  and  a 
another  time,  is  no  notice  to  his  client; 
who  employs  him  afterwards.  39 

Edzuard  he  Neve  in  ty  i  8,  inter-marri^c 
with  hisL  Jrft  wife,  and  articles  wer#^1' 
executed  previous  to  the  marriage 
v/hereby  the  father  of  Edward  cove 
nantedwith  truftees  to  convey, amongf 
others,  a  leafehold  eilate,  in  the  count 
of  Middlefex  ;    to  permit  Edzvard  t 
receive  the  rents,  during  his  life,  aa 
after  his  death  to  pay  to  the  wife,  250 
a  ye-ar,  and  after  the  deceafe  of  both 
that  the  faid  eftate  (hould  remain  t( 
their  ilTue,  in  fuch  manner  as  Edivan 
fliould  by  will,  or  otherwife,  appoint 
the  1 6th  of  June  lyig,  a  fettlemen 
was  made  in  purfuance  of  thefe  arti 
cles,  the  plaintiffs  are  the  only  iffu 
of  the  marriage.  64 

Twenty-five  years  after  the  firfl  marriage 
^J-ztw// enters  into  a  treaty  of  mar 
riage  with  the  defendant,  and  by  ar 
tides  previous  to  it,  covenanted  wit 
D.  and  N.  to  convey  the  identicj 
leafehold  eftates  to  them,  their  exe 
cutors,  &'c.  in  truft  to  pay  the  defend 
ant  out  of  the  rents,  in  cafe  fhe  fu] 
vived  him,  a  clear  annidty  of  150, 
for  her  life,  for  her  jointure,  a  fetth 
ment  was  made  purfuant  to  the  art! 
cles  ;  the  fecond  articles  and  fettle 
ment  the  bill  prayed  might  be  removel 
out  of  the  way,  and  poltponed  to  th 
firft,  upon  this  equity,  that  the  ,d( 
fendant  had  notice  of  them.  64I 
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The  agent  of  the  defendant,  having  full 
notice  of  the  fir(l  articles  made  on  her 
Jiufband^s  iirft  marriage,  this  is  notice 
likewife  to  her,  and  is  alfo  a  fufficient 
equity  in  the  plaintiffs  to  poftpone  the 
2d  articles  and  fettlement,  notwith- 
ftanding  thefe  only  have  been  regiller- 
ed.  ^^^^^^646 
,;J'J:As  in  purchafes,  and  efpecially  in  mort- 
gages, the  fame  counfel  and  agents 
are  frequently  employed  on  bnth  fides, 
therefore  each  fide  is  affected  with 
notice,  as  much  as  if  difFerent  counfel 
and  agents  had  been  employed.  648, 
Denying  notice  as  to  herfelf  only,  is  a 
negative  pregnant y  that  there  was  no- 
tice to  her  agent.  ,  650 
If  a  fubfequent  purchafer  had  notice  of 
a  prior  conveyance,  then  that  was  not 
a  Jccret  conveyance^  by  which  he  could 
be  prejudiced.  -  65 1 
The  enading  claufe  gives  a  fubfequent 
.  purchafer  the  legal  eftate,  but  it  does 
'  not  fay,  he  is  not  left  open  to  any 
equity,  which  a  prior  purchafer  or  in- 
cum  bran  cer  may  have.  ibid. 
To  let  a  perfon  take  advantage  of  the 
legal  term  appointed  by  an  ad  of  par- 
liament, and  proted  himfeif  againft 
another,  who  had  a  prior  equity  of 
which  he  had  notice,  would  be  of 
mifchievotis  confequence.  652 
The  ground  of  the  determinations  in 
thefe  cafes  is,  that  the  taking  of  a  le- 
gal eftate  after  notice  of  a  prior  right 
makes  a  perfon  a  ynala  fide  purchafer, 
and  is  a  fpecies  of  fraud,  and  agrees 
with  the  definition  of  dolus  ?nah>s  in 
the  civil  law.  6c;4 
If  the  ground  is  the  fraud,  or  -mcda  fides 
of  the  party,  it  is  all  one,  whether  by 
the  parry  himfeif  or  his  agent,  iUli  it 
\%  macJjinatio  ad  circiunvcniendum,  655 
tie  certainly  who  trulls  molt,  ought  to 
fuffer  mo!h  ihid. 
.  JIf  the  priDcipaPs  being  impofed  on  by 
hi,'5  agent  was  admiued  as  an  excufe, 
it  would  make  all  the  cafes  of  notice 
very  preca  ious,  for  it  feldom  happens 
but  the  agent  has  impofed  on  his  nrin- 

fetilf 


Vol.  nr. 
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il^ufauce.  See  3Incculiitfoi:. 

Where  there  is  a  motion  to  put  a 
mill-dam  into  the  fame  fituatioa 
it  was  in  before  it  was  lut  down,  the 
court  will  not  grant  it  whi!-  the  right, 
is  unheard,  and  undetermined  :  but 
will  put  it  in  the  moil  expeditious 
manner  of  being  tried.        Page  726 


^atl^.   See  :^fS[tjalJi't,  ani5  ^W^zVstz. 

evidence  of  an  agreement's  being 
confefTed  by  the  defendant,  it  was 
•decreed  to  be  carried  into  execution, 
though  the  agreement  was  proved  by 
one  v.'itnefs  only,  and  pofitively  de- 
nied by  the  defendant's  iiniwer.  407 
Where  it  is  oath  againfi:  oath,  aad  aa 
iflue  thereupon  direded  to  try  the 
agreement,  the  court  will  order  the 
defendant's  anfwer  to  be  read  at  law, 
as  it  is  a  means  of  trying  by  the  jury 
the  credit  of  the  witnefs,  and  of  the 
party.  40? 
Where  it  does  not  reft  fingly  on  the  wit- 
nefs's  oath,  but  circumllances  corro- 
borate what  he  fwears,  the  court  would 
not  dired  the  defendant'*,  anfwer 
fliould  be  read  at  law.  ihid^ 
Where  a  faCt  is  denied  by  an  anfwer,  and 
fworn  to  by  one  witnefs  only,  that  be- 
ing but  oath  again  ft  oath,  it  cannot 
prevail  to  eiUbluli  the  faO. ;  but  then 
the  denial  mail  be  clear,  orx)therwife 
it  makes  a  difference,  649 
Many  cafes  where  the  court  have  de- 
creed upon  the  teftimony  of  one  wit- 
nefs, when  what  he  fwears  is  uncon« 
tiadided  by  the  anfvver,  650 


The  le^.fe  for  lives  IF.  is  intitled  to  2?  -a 
fpeciai  occupant,  being  a  freehold  de- 
kenaible,  conieqiiently  the  hulband 
could  h'lve  no  rigot,  nor  his  allignees 
as  ilanding  in  his  place.  ^  708 
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jOjiJetSf.   See  IDcfentiant,  CcCt^,  IDts 
poUtious,  l^eplicatiou. 

To  enter  an  order  nunc  pro  tunc  is  a  mo- 
tion oi  courfe,  where  the  pat  ty  intitled 
to  it  comes  recently  ;  but  after  a  length 
of  time,  there  ought  to  be  notice  of 
fuch  motion.  Page  ^zi 

^jtjfnar^.   See  C?:ecutoj  anu  %m\U 

The  ordinary  cannot  compel  the  admi- 
nillrator  to  account,  but  it  muft  be  ad 
injlantlam  partis.  253 

;€)utlalJ5?^.   See  Ci)ofe  111  ^Si'on. 


f^apfO:. 

^  H  E  R  E  the  perfons  who  are  to 
take  the  trull  are  papifts,  it  will 
make  the  legal  eftate  void  iikewife. 

Upon  the  popifh  acls,  the  plaintiff  is  noi 
iniitled  to  a  difcovery  ;  becaufe  tbefe 
afts  create'  an  incapacity,  which  has 
the  fameefTed;  with  a  forfeiture.  '  457 

|5arapl)emali'a. 

A  hufbnnd  cannot  devife  away  a  wife's 
par^i.  hernalia^  he  can  only  bar  her  by 
aiU  d&ne  in -his  life-time.  358 

Where  the  perfonal  eftate  has  been  ex- 
haulled  in  payment  of  fpecialty  credi- 
ditors,  the  widow  fhall  fland  in  their 
place  to  the  amount  of  her  parapher- 
nalia upon  the  real  alTets  of  the  heir 
at  law.  369 

Paraphernalia  ^hall  be  applied  towards 
fatisfadion  of  fimple  coatradt  credi- 
tors, but  is  not  liable  to  fatisfy  the 
teftator's  legacies.  370 

Diamonds  given  to  the  wife  by  the  huf- 
band's  father  on  her  marriage  with 
his  fen,  are  confidered,  as  a  gift  to  the 
fepara-e  ufe  of  the  wife,  and  (he  is  in- 
titled  to  them  in  her  ov/n  right.  393 


A  prefent  by  a  flraager  to  the  wife  da- 
ring coverture  mull  be  confidered  as 
a  gift  to  her  feparate  ufe,  though  not 
fo  clear  a  cafe  as  the  other.     P(^g<'-  393 

Trinkets  given  to  a  wife  by  a  hulband 
in  his  life-time  determined  to  be  hei 


feparate  eftate. 


ihid. 


Where  a  hufband  exprefily  gives  a  thinj 
to  a  Wife  to  be  w  >in  as  ornaments  o: 
her  perfon  only,  they  are  to  be  coH; 
fidered  merely  as  paraphernalia.  39*: 

A  hufband  may  alien  the  jewels  a  wif 
wears  for  the  ornament  of  her  perfon 

ibid 

If  a  hufband  pledges  the  wifo* s parapher. 
nalia^  and  leaves  a  fufficient  eftate  t 
redeem  the  pledge,  fne  is  intitled  t 
have  it  redeemed  out  of  his  perfon 
eftate.  39 

The  right  of  the  wife  to  paraphernalia  \ 
to  be  preferred  to  that  of  a  legate 

ibii 

As  the  diamond  necklace  has  been  fol 
Lady  Londonderry  is  intitled  to  an  a 
count,  according  to  the  value  at  whicj 
it  has  been  fold.  ih 

Where  perfonal  eftate  has  been  exhauft 
by  a  hufbaad's  creditors,  and  there 
a  truft  eftate  charged  with  payment 
debts,  the  wife  is  intitled  to  co 
upon  that  eftate  to  be  reimburfed 
value  of  her  paraphernalia. 


'f>m^mm^.  See  31nl)aMtants» 

When  the  grantor  of  a  redory  impropi 
ate,  originally  in  a  monaftery,  g\\ 
it  to  a  parilb,  they  have  the  nomii 
tion,  and  the  truftees  muft  pref^ 
purluant  to  it. 

The  word  parijhicner  takes  in  not  oJ 
inhabitants  of  the  parifh,  but  oc< 
piei  s  of  lands  that  pay  rates  and  due 


parliament. 

gave  a  bond  to  pay  800/.  a-year 
H,  during  6'.'s  enjoying  the  ofticel 
or  whilft  any  body  held  it[ 
truft  for  him  ;  H  put  the  bond  in  fu 
6'.  brings  a  bill  for  an  injundi( 
and  a  crofs  bill  was  brought  by  H\ 
difcover  whether  £.  held  the  offici 
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trud  for  S. — S.  infilled  in  his  anfwer, 
that  he  was  not  obliged  to  difcover 
what  would  fubje6l  him  to  the  inca- 
pacities of  the  feveral  a£ls  to  vacate  a 
feat  in  parliament  on  a  membeiPs  ac- 
cepting a  place.  Page  276 
The  defendant  did  right  in  anfwering, 
for  he  could  not  have  demurred  to  this 
matter,  becaufe  that  would  have  been 
admitting  the  fads  to  have  been  true. 

ibid. 

S.  Shall  not  be  compelled  even  to  difco- 
ver whether  E.  did  not  hold  in  truft 
for  him  during  the  laft  parliament,  as 
it  would  affett  his  feat  now ;  for  as 
E.  is  ftill  in  poffefiion  of  the  place, 
the  Houfe  of  Commons  would  believe 
E,  a  truftee  for  S.  and  declare  his  feat 
void,  277 


f^arol  ^gteemeut.    See  ^gteemeiit 

I^arol  2Demuvrcr.   See  infant. 

I^arol  €t)i'Dcnce.  See  Cln'Dcncc,  Sta- 
tute of   jfrauD0  antj  |der;un'e^, 

mm. 

A  hufband  in  his  life-time  gave  a  bond 
in  the  penalty  of  1000/.  in  trult  to 
fecure  to  his  wife  qoo/,  in  cafe  {he 
furvived :  parol  evidence  to  Ihevv  it 
was  intended  at  the  time  in  lieu  of 
dower,  and  that  the  wife  acknowledg- 

•  ed  it  to  be  fo,  cannot  be  allowed,  be- 
ing within  the  ftatute  of  frauds  and 
perjuries.  8 

A  bill  brought  to  carry  an  agreement 
into  execution  for  a  leafe  of  a  houfe, 
which  was  figned  by  the  defendant 
the  leffor  only,  who  by  his  anfwer  in- 
filled it  ought  to  be  inferted  in  the 
agreement,  that  the  tenant  fhould  pay 
the  rent  clear  of  taxes,  the  plaintiff 
who  wrote  the  agreement  having  omit- 
ted to  make  it  lo,  and  clFered  to  read 
evidence  to  Ihevv  this  was  a  part  of  the 
agreement. — The  evidence  ought 
to  be  admitted  ;  for  if  there  has  been 
anyomilfion,  the  defendant  ought  to 
have  the  benefit  of  it  by  way  of  objec- 
tion to  a  fpecific  performance.  38S 


l^arfon.  See  i^oUti^,  ^I'U. 
^arfonage.   See  ?5?eCcntat{on. 
|5arti'e0.   See  arommi'fiion. 

An  objedlion  for  want  of  parties  mud  be 
upon  opening  the  proceedings,  and  be- 
fore the  merits  are  difclofed,      P.  1 1 1 

Sir  Jofeph  jekyll  difmiffed  a  bill  for  want 
of  parties:  on  appeal.  Lord  Chancel- 
lor King  reverfed  that  order;  and 
ever  fince  caufes  are  directed  to  (land, 
over  only  on  paying  the  cofls  of  the 
day,  that  the  piaintifF  may  have  an 
opportunity  of  making  proper  parties, 

ibid. 

If  the  objection  by  the  defendants  in  the 
original  caufe,  for  want  of  parlies  to 
the  fupplemental,  is  not  made  in  the 
firft  inllance,  it  is  too  late  to  do  it 
when  the  caufe  comes  on  again,  where 
it  was  put  off  only  for  want  of  formal 
parties,  in  order  that  the  decree  might 
be  complete.  217 

It  is  not  neceffary  to  make  defendants 
in  an  original  bill  parties  to  a  fupple- 
m.ental  one,  in  the -nature  of  a  bill 
of  revivor,  nor  on  the  rehearing  can 
they  obje6l  for  want  of  parties  ibid. 

There  were  three  obligors  in  a  bond  ; 
the  obligee  brings  the  principal,  and 
the  reprefentative  of  one  of  the  lure- 
ties  before  the  court,  and  by  his  bill 
flates  the  third  is  dead  infolvent  — 
On  the  circumftances  of  this  cafe  the 
objedion  for  want  of  parties  was  over- 
ruled. 406 

Where  a  debt  is  joint  and  feveral,  the 
plaintiiFmuft  bring  each  of  the  debtors 
before  the  court.  ibid. 

Debtors  are  intitled  to  a  contribution. 

ibid. 

Where  the  debt  is  a  fpecialty,  make  both 
the  heir  and  executor  parties.  zbid. 

Where  the  obligors  are  only  fureties,  it 
is  not  neceffary  to  bring  them  before 
the  court.  ibid. 
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fklBtt*  See  D^aiij  IDepodt,  Crotjcr, 
ant)  Conbet^Sol^,  :^arfect  otJeit. 

The  difpofition  of  a  pawn  is  quite  va- 
riant from  a  fale  ;  for  a  vendee  can 
transfer  the  thing  to  any  other,  and 
trade  is  thereby  promoted  ;  otherwife 
in  pawns,  for  they  flop  the  change  of 
the  property  in  the  things  pledged. 

Page  5  2 

As  there  is  no  inftance  the  cuftom  of 
London  hath  ever  been  allowed  in  the 
cafe  of  a  pawn,  the  pawnee  hath  not 
any  title  to  reftrain  the  goods  againft 
the  true  owner.  53 

$>ettalt^.   See  parliament. 

A  bond  was  given  by  the  plaintifF  to  the 
defendant  who  was  a  hair  merchant,  as 
a  fecurity  for  his  fervice  and  behavi- 
our in  Flaiiders^  as  an  agent  for  buy- 
ing hair,  and  as  a  fecufity  for  the 
performance  of  the  agreement  depo- 
iited  100/.  in  the  defendant's  hands. 
He  bought  only  five  pounds  worth  of 
hair,  and  returned  to  Englmd  before 
the  time  agreed  ;  it  was  infilled  for 
the  defendant  he  had  a  right  to  detain 
the  100/.  that  it  is  the  Hated  d'am ages 
between  the  parties,  and  the  court  vvili 
not  relieve  againft  it.  "  Lord  Hard- 
nvicke  faid,  this  penalty  cannot  be  de- 
creed here,  becaufe,  this  is  a  bond  for 
fir -vices  only,  and  different  from  a 
nomine  pcen-v  in  leafes  to  prevent  a 
tenant  from  plowing.  395 

Where  a  perfon  is  guiky  of  a  breach  of 
a  bond  given  as  a  fecurity  not  to  de- 
fraud the  revenue,  this  court  vv'iii  not 
relieve  againit  it,  becaufe  it  is  con- 


fidered  in  law  as  a  crime. 


39^ 


Hhe  court  in  this  cafe  can  only  dilecl 
.   an  ail:ion  at  law  upon  a  quantum  dam- 
nifieatusy  to  try  how  far  tiie  defen'dant 
has  been  damnified.  ibid. 


See  Common  i^ecotJcrp, 
3jUt:!U:o!u 


party,  fo  far  as  Is  confilLcnt  with  its 
rules,  ought  to  be  obferved.   Page  1 3'.6 

pcvfoual  Cdate.  See  OSavou  ant^ 
:f  cme,  3Reai  OBHate,  caojDs,  Col- 
li'er^i  SLimi'tatiort  of  CHates* 

Perfonal  eftate  is  liable  to  pay  the  debts, 
unlefs  there  is  a  fpecial  exemption  of 
it_  203 

IMantations. 

To  a  bill  again  (I  the  defendant,  as  an 
executor  to  account,  he  pleads  a  fuit 
in  the  caurt  of  chancery  at  Jamaica,. 
brought  againft  him  by  the  plaintifi-^, 
with  the  like  matter  of  complaint  re- 
lating to  the  executorOiip,  and  the 
fame  account  and  relief  prayed,  to- 
which  he  put  in  an  anfwer  with  the  ac- 
count annexed,  and  foon  after  quit- 
ted Ja7?iaica  for  the  fake  of  his  health, 
but  left  his  attorney  there  to  manage 
the  fuit  which  is  ttill  depending., 
^«  Lord  Hard^joicke  faid,  neither  the 
term,  nor  even  the  year  in  which  the 
fuit  was  inilituted,  being  fee  out  for 
certain,  there  is  not  that  averment 
which. courts  of  law  and  equity  both 
require  in  pleas;  and  as  it  was  there- 
fore defedive  in  form,  he  over-ruled  the 
plea.  587 
Where  the  defendant  is  In  Englandy  tho' 
the  caufe  of  foit  arife  in  the  planta- 
tions, if  , the  bill  be  brought  here,  the 
court  doz^  agere  in  perfonam,  and  may 
by  compuKion  on  the  perfon  compel 

I      him  to  do  juilice.  589. 

i  If  the  defendant  does  in  an  a6lion  in  the 
court  of  King's  Bench,  or  Common 
Pleas,  plead  to  it  an  adlon  in  t'fte 
plantations,  it  will  not  bar  the  jurif- 
didion  here.  thid. 
Where  a  contract  is  made  in  England  for 
a  mortgage  of  a  plantation  in  the  IVefl 
Indies," i\o  more  than  legal  intereft 
fiiouid  be  paid  upon  fuch  moitgage. 

22.7 


Though  the  law  will  not  admit  of  a 
perpetuity,  yet  the  intention  of  the 
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f^lca.  See  IRule,  ^toarD,  miW,  HlD- 
mimftration;,  ^?eCentati'on  to  a 
Cl)urcl),  &c.  jg^ailer  in  C lancet i?, 
plantations;,  %it\)zz,  ^rbitratoj. 

Pleading  to  all  except  fuch  parts  of  the 
bill  as  are  not  herein  after  anfnjoeredy  is 
too  general.  Page  70 

h  plea  of  a  foreign  fentence  over-ruled, 
being  in  a  commiflary  court  only,  that 
is  of  apolitical  nature  for  determining 
difputes relating  to  actions.  215 

A  purchafer,  if  he  denies  notice,  need 
only  fet  forth  the  purchafe  deed,  and 
plead  his  purchafe  in  bar  of  the  dif- 
covery  of  the  title  deeds.  302 

To  a  bill  for  poffeffion,  a  purchafe  for  a 
valuable  confideratlon  is  pleaded;  and 
that  the  money  is  bond  fide  fecured  to 
be  paid;  being  only  fecured  may  ne- 
ver be  paid,  and  the  plea  therefore 
over-ruled.  304. 

If  a  defendant  pleads  any  thing  in  bar, 
which  by  prefumption  admits  the  de- 
mand, and  the  plea  is  held  to  be  bad ; 
yet  a  court  of  law  will  ftill  fee  whether 
the  plaintiff  has  made  a  cafe  that  inti- 
tles  him  to  recover.  499 

The  rule  with  regard  to  pleas,  is  more 
liberally  exercifed  here  than  at  law. 

589 

/Though  in  the  cafe  of  Wells  verfus  Lord 
Antrimy  Lord  Co<voper  allowed  the  plea 
to  the  difcovery  ;  Lord  Hardwicke  faid, 
he  fliould  not  have  been  of  that  opi- 
nion, ibid. 

Where  a  plea  is  to  the  relief  only,  and 
is  directed  to  Hand  for  an  anfwer,  the 
words  with  liberty  to  except  mull  be  ad- 
ded, to  prevent  the  eftablilhing  it  as  a 
good  anfwer.  814 

Where  the  bill  charges  particular  and 
fpecial  iniUnces  of  notice  of  the  plain- 
tiff's title  on  the  defendant,  his  denial 
of  notice  generally,  is  not  fufficient. 

815 

f^0i;c.   See  :^0DU2S.  Couit  of  l^ecojD. 

The  Pope,  before  the  reformation,  exer- 
cifed a  jurifdidion,  either  by  way  of 
avocation.,  or  by  requeit  from  an  infe- 
rior court.  198 

The  legate  i2  litere  exercifed  an  autho- 
rity without  an  appeal  to  the  Pope. 

•  ibid. 


See  3legaci'es  02  ^ojtions  befteD,  un- 
der 3lcgact? ;  ^tuft  foj  raiGng  ^3o?« 
tion0antJ  f^a^mcnt  of  2Debts,  under 
Crua,  .^ati'sfa^i'on,  ^lleaeti  winte- 
red, j£)tatutc  of  3Li'mi'tation0, 
JDaugljtero,  Cobcuant. 

On  a  fettlement  previous  to  a  marriage, 
the  trufl  of  a  term  was,  in  cafe  the  huf- 
band  fhould  have  no  iffue  male,  and 
there  fhould  be  iffue  daughters,  ^c.  to 
raife,  if  two  daughters,  25000/.  to  be 
paid  to  them  when  they  attain  twenty- 
one,  or  are  married  ;  but  not  to  be 
raifed  till  after  the  death  of  their  grand- 
father. The  father  died,  and  left  if- 
fue two  daughters  only,  the  grandfather 
fmce  is  dead  ;  the  bill  is  brought  by 
the  plaintiff  in  the  right  of  his  wife, 
one  of  the  daughters,  for  12500/. 
with  interefl  for  the  fame,  from  the 
time  of  the  marriage.  Lord  Hard" 
ivicke  held  the  portion  veiled  on  the 
marriage,  upon  the  words  of  the  fettle- 
ment,' and  that  interefl  was  due  from 
the  time  of  the  marriage.     Pcige  416 

The  court  very  reludlantly  raife  portions 
or  interefl  upon  them,  out  of  rever- 
fionary  terms,  efpecially  upon  con- 
flruftion  or  implication  only.  417 

By  fettlement  on  the  marriage  of  H. 
with  J.  C.  in  cafe  there  was  no  iffue 
male,  and  there  fhould  be  daughters 
living  at  the  death  of  the  father,  who 
fhould  attain  twenty- one,  or  be  mar» 
ried,  then  fuch  daughters  fhould  have 
2000/.  a-piece;  there  were  no  fons, 
but  only  three  daughters ;  the  defend- 
ant who  v/as  one  married  A.  D.  and 
previous  to  his  marriage,  covenanted 
to  affign  with  his  wife's  confent  500/.  to 
truileesjin  truil  after  the  death  of v^.  Z). 
and  the  defendant  to  payitamongilthe 
children  of  the  bodies  of  the  defendant 
and  A,  D.  and  that  he  fhould  after  the 
marringe  affign  to  the  truflees,  all  the 
monies  and  fecurities  for  it  then  due, 
and  belonging  to  the  defendant.  H.  A, 
died  in  1744.  A.D.i^  1745  intef- 
tate,  to  whom  the  defendant  admini- 
ftred,  and  received  the  2000  /.  The 
children^  who  are  a  fon  and  daughter, 
have  a  right  to  the  portion,  and  de- 
creed to  be  fecured  for  their  benefit. 

3  E  3  Though 
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ThougK  under  articles,  the  real  eftate 
was  in  the  rpother's  power,  and  vefted 
in  her  in  tail ;  yet  in  this  court  it  is  to 
be  carried  into  ftrid  fettlement,  to  the 
-  wife  for  life,  to  the  firft,  fons  in 
tail,  and  in  default  of  iffue  male  to 
daughters.  P^i^  S3''- 


f^o^rclIlon.  see  €^e(ne  ^?o6t0,  ^ta- 
tmz  of  %hvdmion^y  ^iUioixQ- 

To  be  a  i>ona  fide  pofjeffor.  is,  where  the 
perfon  poffeffing  is  ignorant  of  all  the 
fa6ls  and  circumilances  relating  to- his 
adverfary's  title.  ^  iH 

Evidence  of  a  receipt  of  rent,  is  a  fuffi- 
cient  pofreiTion  to  levy  a  fine.  339 

A  pofthumous  child,  born  after  the  next 
rent-day  had  incurred  after  the  death 
of  the  father,  is  under  the  1  o  ^ss"  U  If^. 
3.  intitled  to  the  intermediate  profits 
of  the  lands  fettled,  as  well  as  to  the 
lands  themfelves.  203 

This  court  vvould  confider  the  uncle  as  a 
receiver  or  a  trufiee  for  the  after-born 
fon,  even  fuppofmg  the  point  againft 
him  at  law.  206 

The  profits  of  the  eftate  defcended,  are 
the  pofthumous  child's  from  his  birth 


only. 


207 


f^otS5^v  auu  execution  tljttt^t  See 
'  ^B0?«oE,  ^pmtual  Court,  lEi'glit 
5Dc!5t05  &c. 

By  a  fettlement  before  marriage  300©/. 
S.  5...  ftock  belonging  to  the  wife  was 
veli^ed  in  truftees,  u^ho  were  to  transfer 
one  moiety  to  fuch  perfon,  &'<:.  and  for 
fuch  ufes,  (sfr.  as  llie  faould  by  her  laft 
will  in  writing,  other  loriting  under 
her  h:ind  and  feal,  to  be  attefced  by 
two  or  mors  credible  witneiles,  appoint, 
>^c.  and  for  want  of  fuch  appoint- 
inent,  then  intruft,  to  transfer  all 
fuch  ilotks  to  her  executor  or  admini- 
lirators.  After  her  death  a  paper  was 
found  in  her  clofet  of  her  hand-writ- 
ing, by  which  (he  gave  different  fums 
to  difierent  per  Ions,  but  not  figned  or 
iealed  by  her,  nor  atieHed  by  witnelTes, 


**  Lord  Hard-xicke  of  opinion,  that  t 
words  under  her  hand  and  feal,  to 
attefted  by  two  or  more  credible  w 
nelTes  are  referable  to  the  will,  as  w 
as  to  the  other  writing,  and  for  w; 
of  the  ceremony  of  fealing,  and  att 
tation  by  witneffes,  this  paper  a||s 
not  a  good  execuvion  of  the  powe 

Page  \ 

The  conflru£lion  of  law  on  a  power  c 
pled  with  an  interell,  is  very  differ  t 
from  a  naked  power  over  another  ] 
fon^s  ellate. 


^ol2?ei;  cf  lEetjocatton.  See  IRebja 
tica. 


^S^jetogatiUe.   See  i^fng,  31nqu{{!f3n 
of  ILuuacH. 


The  court  of  chancery  is  cautious  oi  ix 
tending  the  prerogative  of  the  cr 
fo  as  to  retrain  the  liberty  of  the  ib- 
jeft,  or  his  power  over  himfelf  an  his 
cilate,  further  than  the  law  will  afvv. 

71 


l^iefcntati'ou  to  a  €l)uul)  0?  Ct  )ei- 
See  £tuare3mpct)it,  J^nimt 

The  defendant,  as  to  fo  much  of  tl  billj 


pre- 
itu* 


thc] 
noCi 

thej 
453' 


as  fought  to  difcover,  whether  af 
ftitution  to  living  [A.)  he  was 
fented  to  two  other  livings  and 
ted,  &c.  demurred  ;  as  fuch  dif  vtty 
tends  to  fhew  an  avoidance  of 
demurrer  allowed ;  becaufe,  h 
obliged  by  a  difcovery  to  fubjei? 
felf  to  a  forfeiture,  or  any  thing  1 
nature  of  a  forfeiture. 
If  a  clergyman  in  poffeflion  of  aiving*! 
above  8  /.  a  year  in  the  King's 
accepts  of  a  fecond  under  that 
it  is  an  abfolute  avoidance  of  tl 
if  in  pofiefTion  of  a  living  un 
in  'dc.  he  takes  a  fecond  withou  a 
penfation,  the  firft  is  voidabl  u 
eledion  of  the  patron 
If  the  21      8.  had  faid,  by  accfli 
fecond  living,  the  firit  fhail  \  i  _ 
lucely  void,  it  would  have  beeja  pe 
ralty  ;  but  though  the  ad  doe  fot  fay 


oks, 

lue,; 
rll;; 

8/.i 
dif-: 

the: 

455^ 
ng  aj 
abfo- 


it  in  words,  yet  it  amounts  to  ! 


fame, 
thing, 
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(Tiing,  and  the  defendants  obliged  to 
make  a  difcovery.  Page  45  8 

J&?f5e0.   See  Court  of  ^Dmi'raltt?. 

fD^occfs.   See  Contempt. 

In  praying  of  procefs  upon  a  bill  brought 
for  a  difcovery,  and  for  perpetuating 
the  teftimony  of  witnefTes,  the  plain- 
tiff prayed,  the  defendant  might 
abide  fach  order  and  decree  as  the 
court  thought  proper  to  make,  a  de- 
murrer on  fuch  a  bill  allowed  ;  for  it 
is  praying  relief,  as  well  as  a  difco- 
very.      ^    ^  ,439 

An  irregularity  in  procefs,  may  be  cured 
by  a  defendant's  appearance.  569 

Nocourt  of  common  law  has  gone  fofar 
as  to  fay,  if  there  is  any  irregularity  in 
the  proceedings  cn  a  judgment  by  de- 
fault, that  they  will  not  let  the  de- 
fendant in,  to  contend  upon  the  me- 
rits. 570 

^Djocl)ei'n  ^rni'e. 


The  depoHtion  of  J.  G.  the  prochein  amle 
of  the  plaintiff  cannot  be  read  for  the 
plainiiiT,    (he  being  liable  to  colts. 

The  depofition  of  a  wife  of  k  prochein 
rtOTzV  cannot  be  read,  as  tke  huiband  is 
liable  to  cofts.  547 
Where  there  are  two  fuits  brought  by 
different  prochein  amies,,  the  courc  will 
Bp  refer  them  to  fee  which  is  propereft; 
^  becaufe  the  court,  as  guardian  of  in- 
fants, wii)  take  care  what  is  done  fhall 
\m  be  for  their  benefit.  603 


I 


|^Jom^^e  of  Carriage. 


Before  execution  on  a  judgment  obtain- 
ed againli:  Z).  on  an  atiion  upon  a  pro- 
'  jnile  of  marriage,  be  by  mortgage 
conveys  his  whole  effeds  to  the  de- 
fendant; the  court  would  carry  it  no 
further  than  to  allow  the  plaintiff  to 
redeem  the  defendant.  192 

JOUi'aoilS  fO?  Cl)ilt)?eu.    See  |^05= 
tiOUS^ 


l^aljlicati'ott  of  iSanns. 

Lord  HarJwicke  exprefTed  his  wifh,  that 
all  marriages  were  by  publication  of 
banns  only.  Page  813 

publication  of  a  mm.  See 
€ol)i'cil 

Publication,  is  an  effential  part  of  the 
execution  of  a  will,  and  nut  a  mere 
matter  of  form.  161 

publication. 

You  cannot  move  to  difmifs  a  bill  after 
publication  is  pafTed;  and  it  is  no 
hardlhip  to  the  detendnnt ;  for  if  the 
bill  is  dilmiiTsd  at  the  hearing,  he  will 


have  his  full  cofts, 


55 


public  31ncont>enifncc.    See  Clan* 
DeGine  vi^arn'age. 

Reafons  of  publick  benefit  and  conveni- 
ence have  great  weight.  16 

As  inftances  of  clandeftine  marriages 
were  never  more  frequent,  arguments 
of  publick  iuLonvenaenceought  to  have 
great  weight.  42 

ptiiT^afe,  purcbafer,  purcljafc  ^^o.' 
wz^  See  ptcci^  <Bj:n\xtQiy  Articles, 
ii^ottce,  3!oiuture,  ^ciiiiitari'  Cou» 
tJefauce^  MiCQmt  of  Cljanccr?? 

Where  there  is  a  cov.  naiitof  renewal  In 
a  leafe,  the  ieilee  is  as  to  that  covtiiant 
confidered  as  a  purchafer  for  a  valua- 
ble confideraiion.  83 

If  a  perfon  will  purchafe  with  notice 
of  anoiher's  tight,  giving  a  confidera- 
tion  will  not  avail  hira.  238 

From  the  time  of  the  agreement  for  a 
purchafe  of  an  eftate,  the  vendee  is  a 
truilee  as  to  the  money  for  the  vendor. 

But  this  rule  is  confined  merely  to  the 
vendor  and  vendee,  and  will  not  ex- 
tend to  a  third  perfon.  ihiJ. 

A  purchafer  if  he  denies  notice,  need 
only  fet  forth  the  purchafe  deed,  and 
plead  his  purchafe  in  b;  r,  to  the  dif- 
covery of  the  title  dee  J  .  302 

A  join'refs  or  a  purchafer,  ought  to  pro- 
duce their  deec's  to  fee  if  the  lands 


3  1^4 


they 
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they  claim   are   comprifed  therein. 

Page  302 

Whoever  will  make  himfelf  a  purchafer 
for  a  v.-i] liable  confideration,  mull  take 
by  contract,  and  under  an  adual  con- 
veyance. '  _  377 

Shewing  a  fettlement  to  parties  before 
marriaoe,  an,d  their  relying  upon  the 
credit  of  it,  will  not  make  the  iffue  of 
the  marriage  purchafers.  378 

The  advantage  a  purchafer  receives  from 
the  wearing  out  of  lives,  has  never 
been  conridered  as  a  reafon  by  this 
court,  for  his  paying  intereit  for  the 
purchafe-money.  636 

It  is  not  a  general  rule,  that  a  purchafer 
of  eftates  under  a  private  agreement 
or  a  decree  lor  a  fa!e,  fiiall  from  the 
time  of  poiTellion  pay  in tere ft.  637 

The  court  in  awarding  of  intereft  never 
regard  the  execution  of  articles  for 
a  purchafe,  but  the  time  of  execution 
of  the  conveyances,  and  even  then  the 
purchafer  fnall  pay  intereH:  only  from 
the  time  the  poUeilion  is  delivered. 

ibid. 

Where  after  a  perfon  is  reported  the  bed 
purchafer,  lives  drop  in,  the  court  have 
direfled  the  purchafer  to  make  fome 
compenfation,  in  refpedl  to  the  efiates 
being  bettered.  638 

Where  there  is  a  purchafer  for  a  valuable 
confideration,  without  notice  of  a 
mortgage;  the  mortgagee  cannot  tack 
bis  bond  to  it,  and  can  only  have  it 
out  of  the  general  affets  of  the  mort- 
gagor. 659 


:^nuare  Jmpeuft.    See  ^^jcfentati'ou 
to  a  Cijaixl)  01  Cl>iyci . 


T 


HAT  a  quare  impedit  cannot  be 
fued  out  atter  fix  months,  v/here 
a  parfon  has  been  prefented  to  a  living 
by  one  who  has  not  a  right,  is  a  rule 
very  proper  to  be  iidopied  in  equiiy  ; 
beciiufe  it  is  the  general  one,  that 
equity  follows  the  law;  be  it  origi- 
nally a.refoluiion  of  the  common  iaw, 
9r  introduced  by  itatute.  458 


Seai€0;ate.  See  |5erfcttal,  Bebt^, 
31nfant  t^ei'r  at  t/alB,  £^on£^,  Co* 
tenant,  ContJi'tioa,  SStater-esiojfes, 
^pin'tual  Court,  3infant,  ^ecuvi- 
tfes. 

^  .V,  by  will  gives  to  three  trufteess 
8000/.  in  truft  to  difpofe  thereof! 
in  lands  in  fee-fimple,  to  be  fettled  on 
her  grand fon  T,  M.  and  the  heirs 
his  body,  and  for  default  of  fuch  if- 
fue  disefted  the  trufiees  to  convey  th 
fame  to  the  Drapers  company,  whd 
^within  three  months  after  fuch  con 
veyance  were,  by  mortgage  or  fale  0 
pari,  to  raife  and  pay  to  Es  L.  2000  /, 
which  A.  S.  bequeathed  to  him,  i 
cafe  of  the  death  of  T.  M.  v^ithout 
ifltie.    E.  L.  died  the  29th  ,  of  Jpu 
1733,  and  H.  adminiftered  to  him 
I"".  M.  the  grandfon  died,  under  21 
and  without  ilTue.    *'As  the  legacy 
to  E,.  L.  under  the  will  of  A.  S.  wa 
to  be  paid  out  of  a  real  eftate,  and  h( 
is  dead  before  the  contingency  hap 
pened  on  which  he  was  to  take,  thi 
cafe  is  within  the  general  rule.  Pag 

1 1 4 

Money  dire£led  to  be  laid  out  in  land,  ii 
confidered  as  land,  and  the  interei 
goes  as  the  profits  would  after  a  pur 
chafe.  11^ 
It  cannot  be  confidered  as  money  in  re 
fped  to  the  legatee,  becaufe  the  wil 
direds  it  (hail  be  raifed  by  mor:gage  0 
Jiley  which  iliews  it  mull  be  out 
land.  ,  ibia 

As  ihe  eflate  is  devifed  to  the  Draper 
company,  onlyincafeof  the  death  o 
T .  M.  without  iffue,  and  the  le; 
to  E^L,  upon  the  fame  event,  th 
time  feems  to  be  annejced  to  the  lega 
cy,  and  not  given  in  general  to  b 
paid  upon  that  contingency.  ihic 
Where  there  are  remainders  of  a  res 
elltite,  if  the  perfoq  to  whom  the  par 
ticular  limitation  is,  never  has  bee 
in  ejij  the  reifiaindcr  over  takes  t\ 
feet.  31 
Chattels  real  are  not  called  fo,  as  bein 
real  eftate,  but  becaufe  they  are  esK 
tradiions  out  of  the  real.  49 
The  refiduary  claufe  in  the  will  of  R 
chard  Pain  carries  the  interefl,  as  we 

ihi 


as  the  thing  itfelf. 


A  Table  of  the  Principal  Matters, 


B.  by  articles  previous  to  his  mar-j 
riage,  covenanted  to  pay  out  200® /J 


in  the  purchafe  of  lands,  and  to  fettle:- 
the  fame  on  himfelf  for  life,  and  af-! 
ter  his  deceafe  to  Mary  his  intended 
wife  for  life,  and^fter  bodi  their  de- 
ceafes,  to  truftees  to  fell,  and  the 
money  arifing  from  fuch  fale,  to  be 
divided  among  the  children  of  the 
marriage,  to  Ions  at  21,  daughters  at 
Zl  or  marriage,  provided  no  fale  be 
made  till  one  of  the  fhares  (hail  be- 
come payable ;  the  purchafe  was  made 
accordingly,  and  Mary  after  her  huf- 
band's  death  enjoyed  the  efiate  till  her 
own  death.  Page  680 

flizaheth  the  only  furviving  child  died 
unmarried  and  inteftate,  but  attained 
her  age  of  21.  ibid. 
Her  half  filler  adminillered,  and  infilled 
the  truft  ertate  oughi  to  be  confidered 
in  a  court  of  equity  as  ihe  perional 
eftate  of  Eli-zahethy  but  Lord  Hard- 
nuicke  was  of  opinion,  as  Elizabeth  the 
abfolute  proprietor  of  thefe  eiiates,  had 
taken  them  as  land  in  her  iife-time, 
and  done  ads  to  Ihew,  fiie  intended 
they  Ihould  be  confidered  as  real 
eltate,  they  muil  be  held  as  fuck,  and 
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'Am  go  to  the  heir  at  law.  ih'uL 
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the  marriage,  had  a  right  even  in  her 
mother's  life-time  to  come  into  the 
court,'  to  compel  the  trullees  to  fell 
the  reveriiQn  in  the  lands  for  her  be- 
nefit. 688 

i^ecei'tjcr.  See  jgjtatute  of  i/fmi'ta- 
tupt. 

The  plaintilFs  were  tvi^o  of  the  children 
of  J.  M.  the  elder,  who  had  a  mort- 
gage of  3500/.  on  the  eftate  of  JV.K. 
and  being  fo  intitied,  dicd  Jpril  25ih 
17  1 2,  but  by  his  will  had  appointed 
his  fon  J.  M.  his  wife,  and  another 
perfon  executors,  and  devifed  to  them, 
their  heirs,  ^c,  all  his  real  and  per- 
fonal  eftate  in  truft,  for  the  payment 
of  his  debts,  and  what  Ihowld  remain 
to  be  divided  equally  among  his  chil- 
dren.—jr.  M.  the  younger,  iSth  of 
Ml]}',  I J 2.6^  being  appointed  receiver 


of  the  whole  eftate  of  Edmund  Duke  of- 
Buckingham/hire  J  by  deed,  to  which 
Jane  Mead  and  the  other  executor  of 
old  Mead  were  parties,  reciting  there 
was  9000/.  due  on  the  mortgage,  and 
that  the  fame  was  the  proper  money 
of  J.  M.  the  younger,  convey  to 
Mafter  Bennett^  his  heirs  and  affigns^ 
the  mortgage  and  all  money  due 
thereon,  with  a  provifo,  that  if  y.  ilf. 
fhould  once  a  year,  whilft  receiver,  ac- 
count with  Mafter  Bennett y  and  pay  the 
balance,  then  Bennett  to  reconvey  the 
mortgaged  premiffes  to  J*  M,  his 
heirs,  iSc.  Page  235 

J.  M.  died  inteftate,  and  greatly  indebt- 
ed to  Duke  Edmmd^s  eftate  ;  the  exe- 
cutors of  the  Duchefs,  who  was  the 
executrix  of  the  Duke,  claim  the  be- 
nefit of  the  mortgage,  and  conveyance 
to  Benneity  and  infilled  the  plaintiffs 
have  no  right  to  any  of  the  money  due 
thereon,  'till  fatisfa6lion  is  made  for 
what  is  owing  from  J.M.  the  youn- 
ger, on  account  of  fisch  receiverfhip. 
*'  Lord  Hardnvicke  was  of  opinion,  as 
the  adl:  which  was  done  in  this  cafe, 
appears  to  be  the  tranfaftion  of  all  the 
executors,  and  two  of  them  were  not 
interefted,  and  no  colour  of  fraud, 
but  a  purchafe  for  a  valuable  con- 
fideration ;  there  are  not  fufiicient 
grounds  to  fet  afide  their  aflignment  of 
a  mortgage  belonging  to  J.  M.  their 
teftator."  ibid. 

The  courfe  of  the  court  requires  a  fe- 
curity  by  the  receiver,  and  two  furetie? 
in  a  recognizance,  and  taking  the  af- 
fignment  of  a  mortgage  belonging  to 
a  receiver  very  improper,  and  ought 
not  to  have  been  done.  23^ 

A  receiver  during  the  infancy  of  the 
plaintiff,  who  had  no  guardian,  was 
directed  to  place  out  the  furplus  of 
the  rents,  when  the  fame  Ihould 
amount  to  a  competent  fum,  on  go- 
vernment or  other  fecurities  ;  having 
never  placed  ic  out  at  intereft  accord- 
ing to  the  decree  ;  the  court  directed, 
that  he  fnould  pay  intereft  at  4  per 
cent,  from  the  time  of  the  decree,  till 
the  infant  came  of  age.  274 

It  is  no  excufe  for  the  receiver,  that  the 
Mafter  did  not  give  any  diredions 

about 
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about  jt,  for  it  was  his  dpty  to  remind 
the  inafter  t6  lay  oat  the  furplas  rents 
when  it  amounted  tea  competent  fum. 

Fage  274 

That  buildings  and  farms  ,are  in  a  ru- 
inous condition,  and  tenants  often 
breaking',  will  not  juftify  a  receiver's 
keeping  the  balance  in  his  hands ;  for 
5t  is  not  to  be  fuppofed  he  could  ex- 
haiift  the  whole  received  from  the 
rents  of  the  eilate.  275 

The  receiver's  fettling  the  accounts,  and 
delivering  the  vouchers  to  the  plain- 
tiff when  he  came  of  age,  and  his  ad- 
33iitting  the  balance  and  receiving  it 
without  objedion,  had  no  weighc  as 
this  tranfadtion  was  two  days  only  af- 
ter he  came  of  age.  ihid. 

A  r*-ceiver  appointed  by  this  court,  (hall 
not  make  good  a  lois  which  was  not 
owing  to  any  default  of  his,  for  where 
the  rents  he  has  in  his  hands  are  large, 
it  is  a  necelTary  precaution  to  remit  ic 
by  bills  to  London,  rather  than  in  fpe- 
cie.  '  480 

Where  a  receiver  pays  money  to  a  tradef- 
man,  and  takes  bills  for  the  fum,  if  he 
was  in  credit  at  the  time,  though  he 
fails  foon  after,  it  lhali  not  alfed  the 
receiver.  ihid. 

But  if  the  money  had  been  loft  by  his 
wilful  default,  and  placing  it  in  what 
he  knew  at  the  time  to  be  an  impro- 
per hand,  the  court  will  oblige  a  re- 
ceiver to  anfwer  the  iofsout  of  his  own 
pocket.  ^  481 

A  receiver  may  be  granted  or  motion, 
xiotwithftanding  the  refervation  of  all 
matters  under  the  decree,  for  this  is  a 
mere  provifional  order.  6go 

A  receiver  appoir^ted  by  this  court  has  a 
a  power  to  diilrain  for  rent,  and  need 
not  apply  for  a  particular  order  for 
that  purpofe,  unlefs  there  be  a  doubt 
who  had  a  legal  right  to  the  rent.  750 

JEccosjniTancc.    See  Securities,  Sic. 

liiccDtjerp*  See  Common  iEccotscrp, 
Cftates  m  ^ee  tail,  Ctuftees  to 
picferbe  contingent  ISemai'nUcrs, 
iEc^Jocati'on,  Wiiz. 

Where  a  recovery  in  the  court  of  Com- 
mon Ple.is  has  not  been  entered  upon 


record,  if  it  appears  by  the  prothor 
tary's  minutes,  it  was  fuffered  at  b^i, 
the  court  will  order  it  to  be  enterj 
with  a  provifo  it  does  not  prejudi 
any  fubfequdnt  purchafer.    Idem  as 
an  old  judgment.  ^^ge\ 

On  a  hufband's  promiiing  to  do  ads  i 
a  wife's  benefit,  fhe  in  articles  befc 
marriage  covenanted  to  join  in  fuffi 
ing  a  recovery  of  her  eftate,  and  fl 
tie  it  to  him  and  his  heirs.  7 

The  hulband  made  his  will,  and  devil 
this  eftate  to  the  defendant,  but  r 
having  done  what  he  obliged  himfi 
to  do,  came  to  a  new  agreement  w 
his  wife,  that  he  I'hall  not  take  1 
efiate  %/?<2«/^r  in  fee,  but  fubjedi 
an  appointment  of  the  hufband  aj 
wife;  and  in  default  thereof,  to 
ufe  of  the  hulband  and  his  heirs.  U 

The  recovery  was  fuffered,  and  the  us 
declared  to  the  purpofes  of  this  de 
he  died  in  the  wire's  life-time,  wi 
out  making  any  appointment  or 
vokirig  his  will.  ^  it^^ 

The  recovery  ■  fuffered  by  Mr.  Freet  n 
af]d  his  wife,  and  the  declaration  o  t 
to  the  ufes  of  the  deed,  is  a  revocatb 
of  Mr.  Freemanh  will.  u  U 

Where  a  common  recovery  is  to  a  paf-. 
cular  purpofe,  it  fhali  revoke  no 
ther  than  to  anfwer  that  purpofe. 


SBetfOjl?.  See 


IBetiemptton. 


ers. 

See  ^^%%^%Z,  Cfl- 


%Z%mx  See  jBotfce* 

The  intention  of  the  regiHer  a£l,  ito 
fecure  fubfequent  purchafers  ag.bil 
frior  fecret  conveyances.  5 1 

delations.    See  ^pcci'ficfe  19 
fojmance, 

T,  S  feifed  in  fee  of  lands,  devifecihe 
liime  to  his  wife  for  life,  and  afte  ler 
deceafe,  to  R.  B,  and  the  heirs  o|iis 
body,  and  for  want  of  fach  iffuj 
be  fold  and  divided  ainongft  his  |la- 

t  IS, 
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eniere 
?rejo(li, 
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ons,  according  to  the  ftatute  of  dif- 
ibutions  where  no   will  is  made. 

Page.  J 

^4 as  lie  wife  is  no  relation  to  the  hufband, 
%?52  and  the  next  of  kin  take  the  whole  ex- 
''^^s&fii  dufive  of  her,  both  by  the  words  of 
'^'Ssbefo  the  will,  and  the  intention  of  the  tef- 
''"infoffe  tator.  i^^d. 
sndH  gives  therefidue  of  his  per  Ton  al  eftaie 
7^1  40  truilees  who  are  to  permit  his  wife 
c!!(i(ievifi!  to  receive  the  produce  for  her  life, 
5'>l)iitn  and  fays,  after  her  deceafe,  I  give  it 


ccieot  H'i 


to  fuch  of  my  relations  as  would  have 
been  intitled  under  the  ftatute  of  dif- 
tributions,  in  cafe  I  had  died  inteftate, 
the  wife  not  to  be  confidered  as  a  re- 
lation. 759 
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f^iotBseUtions,  in  diftionaries,  means  covfaji- 
guinei  et  affines :  in  the  ftatute  kindred 
by  blood  only.  761 
(i«  I  The  wife  non  affinls  eji  fedcaufa  affinltatis. 

ibid. 

The  word  my  relations,  means  exa^ly 
,  ihe  fame  as  my  own  relations.  762 

l^eleafe  of  €no?0. 

After  the  plaintiff  at  law  had  obtained 
judgment  againft  P.  and  an  award  of 
'  execution  on  theyc/><?  facias  to  revive 
a  judgment.    P.obrains  aninjundlion 
on  the  coHimon  term  of  giving  a  re- 
lenfe  of  errors,  and  afterwards  brings  a 
writ  of  error  in  the  Exchequer  Cham- 
ber ;  this  is  a  breach  of  ihe  order  j  and  a 
contempt  of  the  court.  297 
Where  a  reieafe  of  errors  is  given  imme- 
diately afier  judgment  entered,  and 
before  the  fcire  facias  taken  out,  the 
\N or ds  had  done  and  fuffered  in  the  re- 
leafe,  muft  be  confined  to  fuch  ac- 
tions, k^c,  as  are  already  accrued, 
and  bringing  a  writ  of  error  on  the 
fcire  facias  would  not  be  a  contempt  of 
the  court.  ibid. 
After  the  Exchequer  Chamber  have  af- 
firmed the  firil  judgment,  they  have 
no   authority,  and  a  writ  of  error 
brought  there,  upon  the  award  of  ex- 
ecution would  be  no  fuperfede^s.  ibid. 
The  releafe  being  in  1731,  the  court 
would  not  confider  it  as  a  contempt, 
but  diredled  the  proceedings  only  on 
the  writ  of  error  fhould  be  flayed. 

29^ 


I 


ofjis  . 

I 


IRcnts  auT)  |5jo6t0.  See  l^oftljamous 

Where  the  bailiff  of  a  manor  pays  the 
rents,  if  it  is  to  a  wrong  hand,  he 
muft  pay  it  over  again.        Page  340 


lEepli'catfon.   See  iD?t)er. 

The  court  will  not  give  leave  to  with- 
draw a  replication,  unlefs  it  is  added 
that  the  plaintiff  may  be  thereby  en- 
abled to  amend  his  bill,  or  otherwife 
it  may  be  a  contrivance  to  defeat  the 
defendant  of  his  full  cofts  by  getting 
the  bill  difmiffed  at  the  hearing  with 
40    cofts.  565 

Lord  Hard<wicke  gave  general  diredions 
to  t4ie  regifter  to  frame  an  order,  to 
prevent  applicarions  to  the  court  to 
withdraw  the  plaintiff's  replication, 
with  a  view  to  fet  down  the  caufe  on 
bill  and  anfwer  only,  and  by  that 
means  get  the  bill  difmiffed  with  cofts, 
according  to  the  courfe  of  the  court 
only.  579 


lilcdmnt  crt  Carriage.  See  iS^at* 
riagc.  3!nfant,  Court  ofCljaacerH* 

A.  gives  his  wife  the  whole  furplus  of  his 
perfonal  eftate  ;  but  if  fhe  marries 
again,  then  flie  is  to  deliver  up  half 
to  his  brother  and  his  heirs;  a  bill 
brought  to  difcover  whether  flie  is 
married;  (he  demurred  to  the  dif- 
covery,  as  it  would  fubjeft  her  to  a 
forfsiture.  *'  This  being  a  condi- 
tional limitation  over  of  an  eftate,  fhe 
muft  liiew  fhe  has  performed  the  con- 
dition ;  and  the  demurrer  was  over- 
ruled." 260 

The  jurifdi^ion  of  this  court  is  exercifed 
fometimes  by  way  of  punifliment,  on 
fuch  as  have  done  an  ad  to  the  pre- 
judice of  infants,  but  more  ufefuily 
to  reftrain  perfons  from  doing  an  aft 
to  difparage  them,  where  it  has  not 
yet  been  completed.  305 

If  the  Mafter  to  whom  it  is  referred,  to 
fee  if  a  fettlemenc  propofed  is  proper, 

reports 
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reports  it  Improper,  the  court  will  not 
give  the  infant  leave.to  marry.  P.  305 

T.  by  his  will  gave  to  each  of  his  grand- 
dauQ;hters  on  their  day  of  marriage 
S500/'.  and  defired  they  would  not 
marry  without  the  confent  of  their 
father  and  mother  or  the  furvivor ; 
and  if  they  Oiould  marry  without  fuch 
confent,  then  he  revoked  what  was 
thereby  direded  to  be  paid,  and  fuch 
of  them  llioald  not  be  entitled  to  any 
benefit  by  vinue  of  his  w'ill,  further 
ihnji  ivhat  tht  father  or  mother y  or  fur- 
H}lvor  jhoi'ld Airetl^ViVi^  afterwards  fays, 
that  after  the  feveral  legacies  are  fatis- 
jied,  if  any  fum  lliouid  remain  in  the 
!feands  of  the  truftees,  the  fame  fliould 
be  to  his  daughter  Philadelphia  for 
life,  and  after  her  deceafe,  to  the  de- 
fendant and  his  heirs.  The  plaintiff, 
one  of  the  grandaughtei s,  who  mar- 
ried without  the  confent  of  the  father 
and  mother,  brings  her  bill  for  the 
legacy,  the  mother  appointed  truftees 
of  the  whole  legacy  for  the  feparate 
life  of  the  plaintiff  for  life,  and  to  her 
iilue,  and  if  ihe^has  none,  to  the  de- 
fendant :  *'  Ir  the  tellator  hirnfelf  had 
in  this  cafe  abridged  the  legacy,  it 
would  have  been  no  more  than  in  ter- 
rcrcm,  and  delegating  it  to  another 
perlon  to  do  it  will  carry  it  no  further, 
and  confequently,  this  not  amounting 
to  a  devife  over,  the  plaintisS^is  intitkd 
To  the  legacy,"  364 

It  is  tlie  being  given  over  and  veiling  in 
a  th.rd  perlon,  has  induced  the  court 
to  fuffer  the  condition  to  efFeciuate, 
and  not  the  intention  of  the  teftator, 

367 

An  exprefs  devife,  that  if  a  legatee  (hould 
not  perform  the  condition,  the  legacy 
ihall  link  into  the  refduum^  amounts  to 
a  devife  over,;  but  tkere  is  no  fuch  di- 
redion  here,  and  hov/ever  prudent 
what  the  mother  has  done  may  be,  I 
be  a  forfeiture, 
authojity  of  all 
36B 
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See  JPecffmcnt,  and  un- 


will  be  equally  a  revocation  of  a 
vife  of  an  equitable  eftate.  ' P age  'ji^^^l) 
Where  a  conveyance  of  the  v/hole  eftai|n(12'*' 
in  law  is  meant  but  for  a  fecuritjj#f 
the  revocation  lhall  be  pro  ianto  onljj^ill 

ibii 

Where  a  man  has  an  equitable  intere 
in  fee  in  an  eUate,  and  devifes  it,  an  P^^^"' 
makes  a  fubfeq.uent  conveyance  of  thg^''' 
legal  edate  to  the  fame  ufes,  it  is  n^^'^^f' 
revocation.  7400111?'^' 
A  man  feifed  in  fee  of  an  eftate,  devife 
it,  and  afterwards,  by  deed,  takes  a 
eilate  for  life,  and  to  a  fon  when  born*"^^^^  ^ 
and  the  heirs  of  his   body,  withouM^" 


any  tru.lees  to  preferve,  £^V.  this  is 
revocation  of  the  will.  ibia 
The  execution  of  a  fecond  will  is  a  revo 


cation  of  the  hrll ;  and  the  cancelling  tfway 
the  fecond  afterwards,  does  not  fet  u] 
the  frft  again.  79<,i 
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The  eftates  devifed  under  the  will  of  C 
y^.  muft  remain  unaltered  to  the  tef 
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Earl  of  L.  tc  ^'^li 


tator's  death,  for  any  alteration,  oi 
new-modelling,  makes  it  a  differen  isi''"! 
eilate,  and  occafions  a 
ftrudtion  at  law. 

A  conveyance  from  the 

truftees,   in  conlideration  of  an  in- 
tended marriage  with  C.  though  there  ff«t2 
never  was  fuch  intention,  determined 
to  be  a  revocation  of  his  will.  803 

If  a  man  feifed  in  fee,  thinking  he  ha^ 
an  eftate  tail  only,  fuffers  a  recover)^ 
to  confirm  his  \A\\,  yet  it  is  arevoca 
tion  of  it.  ibid. 

The  excepted  cafes  out  of  the  general  tb 
rules  of  revocations  are  confined  to 
mortgages  and  conveyances  for  raifing 
money  to  pay  debts.  805 

A  mortgage  in  fee  after  a  devife,  is  a 
revocation  in  law,  otherwife  in  equity. 

ibid. 

Though  in  the  cafe  of  mortgages  the 
conveyance  be  of  a  real  eftate,  yet,  .ia 
the  confideraticn  of  this  court,  the 
thing  conveyed  is  regarded  merely  as 
perfonal  intereft;  for  having  no  quali 
ly  of  a  real  eftate,  i:  is  no  revocation, 
of  the  devife  of  a  real  eftate.  ibid. 

There  having  been  an  uniform  feries  of 
opinions  in  this  point,  it  ought  not  to 
to  be  varied,  806 


The  fame  conveyance  which  would  be 
a  revocation  of  a  deviie  of  a  legal, 
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\z.  Ztt%\\\^  ^Decree, IDepodti'ous, 
Cafe,  C^cecuto?,  SDefeiitjant,  5De- 
nurrer,  ^^lea,  Patties,  Coftc,  Ccm= 
r.iffion,  ^Infant,  5Det3ife,  ^aitnefs, 

jnfoltJent  3DeiJto?Sj  Supplemental 


31  iparenthefis  is  not  to  be  rejeded  in  le- 
al cafes  ;   though,  according  to  the 


rules  of  grammar,  a  fentence  may  be 


is  J 

7^1  jcomplete  without  it.  Page  2 

"  fads  are  put  in  iffue,  the  party  is  not 
jobliged  to  point  out  what  will  be  the 
efFed  of  them,  for  the  court  are  to 
tlioitimake  the  inference  of  law  from  them, 
s  is  i  I  as  ex  fa^o  oritur  jus.  36 
bill  charges  forgery  in  a  leafe,  and 
evolprays  to  be  relieved  againftthat;  but 
iogiby  way  of  inducement  only,  mentions 
!top|there  were  fraudulent  circumilances 
jjij attending  this  cafe,  without  making  it 
a  diftinft  charge  from  the  forgery,  or 
bringing  the  truftees,  who  were  parties 
to  the  leafe,  and  to  whom  the  fraud 
is  imputed,  before  the  court,  and  for 
want  of  this,  the  defendant's  counfel 
objeded  to  the  plaintiff's  going  on 
with  the  caufe.  Lord  Hardvj'tcke 
faid,  as  there  had  been  already  a  de- 
cretal order,  and  an  iflue  to  try  the 
forgery,  and  brought  on  now  upon 
the  equity  referved,  the  only  method 
to  afiiil  this  cafe  was,  to  let  the  caufe 
ftand  over,  and  to  allow  the  plaintifF, 
on  paying  the  coHs  of  the  day,  to  bring 
a  fupplemental  bill,  in  which  he  may 
charge  the  fraud,  and  make  the  truf- 
tees  parties,'*  i  lo 

ad  the  bill  ftated  both  points  of  relief 
dirtindly,  the  plaintiff  might,  when 
the  caufe  came  on  upon  the  equity  re- 
ferved, have  proceeded  on  the  charge 
of  fraud,  though  he  has  failed  in  fet- 
ting  afide  the  deed  for  forgery.  1 1  \ 
'he  rule  is,  that  if  a  man  has  a  debt 
owing,  and  devifes  it,  and- it  is  paid  in- 
voluntarily, the  legacy  continues.  122 
s  the  real  eilates  were  not  originaily 
made  liable,  hut  only  as  auxiliary, 
■^nd  the  charge  on  them  depending 
cu  a  condition  precedent  which  never 
was  perfcruied,  this  cafe  mull  be  con- 
lidered  as  a  mi'ie  perfonai  legacy,  and 


as  fuch  to  be  governed  by  the  rules  of 
the  civil  and  ecclefjaftical  law.  P.  335 
R,  and  his  v^ife  filed  an  original  bill,  to 
which  the  defendant  put  in  his  plea, 
and  it  was  aHowed  :  D.  filed  a  crofs- 
bill  againlt  R.  and  his  wife,  to  which 
they  put  in  their  anfwers,  -and  excep- 
tions were  taken  ;  then  Ti.  and  his 
wife  filed  their  amended  bill  againll 
D.  who  appeared,  and  prayed  fix 
weeks  time  to  put  in  his  anfwer  to  the 
amended  bill,  after  and  his  wife 
fhali  have  anfv/ered  the  crofs-bill  ;  the 
plaintiff  in  the  crofs-bill  having 
procured  a  report,  that  the  an- 
fwer of  R.  to  it  was  infufficient,  R^ 
by  that  means  ioil  the  priority  of  fuit. 

724. 


jg)atfsfaafon.    See  l^egacv,  ^tJem|j^ 
tiou,  31uteutton,  ^Dcmpti'ou  of  ^ 

A Legacy  that  ought  to  be  deemed  a 
fatisfadion,  mull  take  place  im- 
mediately after  the  teftator's  death, 
for  a  debt  being  due  then,  the  legacy 
mull  be  fo  too,  and  not  being  pay- 
able in  this  cafe  till  a  month  after, 
the  court  held  it  to  be  no  fatisfadion. 

Legacies  naturally  itnply  a  bounty ,  and 
therefore,  on  the  point  of  fatisfadion, 
the  court  have  of  late  laid  hold  011 
any  cirCu(n(lan:e  to  diilinguiib  the 
latter  from  the  former  cafes.  ^-j 

Thia  court  which  leans  againil  incum- 
bering eltates  twice,  will  overlook  lit- 
tle circumiiances  of  time  as  to  the  pay- 
ment of  the  rv/o  fums  to  childien  ; 
where  both  the  provifions  move  horn 
the  f:ather,  and  are  given  for  the 
fame  purpofes.  {^% 

L.  previous  to  his  marriage  with  D  co- 
venanted that  he  vvcuid  by  wiii,  or  by 
fbme  good  affurance  in  the  law,  grant 
to  D.  or  E.  the  mother,  or  her  ex- 
ecutors, t^c.  in  truil  for  Z).  and  for 
her  feparate  ufe  iooo/.  to  be  paid  to 
D.  after  his  deceafe  ;  and  in  caf:; 
he  iliould  not  by  will  or  other- 
wue  ailufc  to  D,  the  1000/.  then  his 


e:.ecut02 
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executors,  fhall  within  fix  months 
after  his  deceafe  pay  D.  the  looo/. 
X.  is  dead  without  making  any  will 
or  deed  in  regard  to  the  looo/. 
*'  Lord  Hard^icke  faid,  that  D.  is 
not  intitled  to  the  loco/.  and  the 
diftributive  lhare  iikewife  of  L.h  per- 
fonal  eftate,  being  meant  only  to  fe- 
cure  a  provifion  for  the  v/ife,  without 
any  intention  of  the  hufoand  to  leave 
it  as  a  debt.  ^^^^419 
The  cou^t  have  confidered  a  provifion 
out  of  real  eftate  as  a  fatisfaftion  for  a 
debt  to  an  eldeft  fon,  and  will  not  draw 
a  Turn  out  of  the  perfonal  eftate,  which 
would  be  a  double  provifion  for  him, 
to  the  prejudice  of  younger  children. 


A2I 


gJcauDarant)  Jlmpertincnce. 


See  2De= 


Depofitions  were  referred  for  imperti- 
nence ;  the  Mafter  reported  them  ini- 
pertinent :  on  exceptions  taken  to  his 
report,  they  were  ordered  to  ftand 
over  till  the  hearing,  the  court  being 
doubtful  whether  depofitions  could  be 
referred  for  impertinence  only.  557 

g)C|j00l.    See  tEiato?,  C^atit^. 

To  fend  children  of  a  lower  fort  to  a 
Latin  fchool  gives  them  a  wrong  turn, 
as  it  takes  off"  their  inclination  to  huf- 
bandry  and  trade.  109 

The  guardian  is  a  proper  judge  at  what 
fchool  to  place  his  v/ard;  and  the 
court  will  not  indulge  the  infant ^  in 
being  put  to  a  private  tutor,  or  going 
to  another  fchool,  and  if  he  refufes  to 
go,  will  take  a  proper  courfe  to  com- 
pel him. 

A  young  gentleman  who  had  been  placed 
at  the  univerfity  of  Cambridge^  on  ab- 
fenting  himfelf,  and  refufmg  to  re- 
turn, was  fent  back  by  Lord  Mac- 
clesfield in  the  cuftody  of  his  own  tip- 
llafF. 

S)ecun'ties,  llurjgments,  ^tatutceann 
IRccogni^anccd,  See  J^onDc-,  'S^oit- 
gages . 

A  leafe  of  16  years,  which  had  been 
^r^nted  as  a  collateral  leturity  to  a 


recognizance  for  3500/.  beings c 
pired,  the  plaintiff  by  his  bill  pray 
to  be  let  into  pofTeffion,  and  that  t 
fecuriiy  might  be  vacated,  or  fat 
fadiion  entered  on  record,  **  T 
account  direded  to  be  taken  of  1 
rents,  which  have  accrued  fince 
expiration  of  the  leaie,  and  receiv 
by  the  defendant,  and  to  be  deduf^ 
out  of  the  principal,  intereft  and  co 
and  the  plaintiff  decreed  to  be  ir 
tied  to  a  conveyance  of  the  inhe 
tance  of  the  eftate  in  queftion,  a 
poileffion  on  payment  of  what  lhall 
found  due.  Page  2 

A  known  eftabliftied  diftindion  in  t 
court  between  government  and  real 
curities  ;  real,  is  a  term  adopted 
the  law,  and  muft  be  underftood 
mean  landed  fecurities  only. 

^ci'^i'rt*   See  fim^  JDiCTeiGn. 

Separate  Maintenance.   See  ai5a!i 
ant)  ifenie,  Jj^e  c?;eat  SSegno, 
plicaljit. 

A  hulband,  in  a  letter  to.his  wife's 
ther,  faid,  he  did  not  chufe  to  1 
witnefs  to  her  infirmities,  and  the 
fore  during  the  time  ihe  lived  w; 
her  father,  would  allow  her  100 
quarter:  the  wife  having  brougl] 
bill  for  eftabliftiing  her  feparate  md 
tenance,  moved  to  be  paid  600/. 
ing  a  year  and  half's  arrears,  to  k 
her  till  the  caufe  is  heard;  the  1: 
band  having  by  his  anfwer  fworn 
was  deftrous  of  cohabiting  with 
the  court  in  direfting  for  the  time  p 
a  fum  of  money  to  be  paid  her,  wo 
not  order  it  as  arrears,  but  400/. 
grofs,  and  faid  they  Ihould  not  di 
it  for  the  future. 

When  the  huft^and,  in  order  to  evac 
fentence  in  the  ecclefiaftical  court 
maintenance,  is  going  out  of 
kingdom,  this  court,  on  a  bill  filec 
the  wife,  will  grant  a  ne  exeat  re 

After  a  decree  for  a  feparate  maintena 
if  a  hufband  offers  to  cohabit  with 
wife,  the  court  have  refufed  to 
tiaue  it. 

Til 
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There  is  no  inrtance  of  a  decree  for  ef-  | 
tabli(hinj>  a   perpetual  feparation  be 
twixt  hufband  and  wift-,  and  to  cora- 
pel  him  to  pay  her  a  feparate  main- 
tenance,  unlefs    there  is   an  aftual 
agreement  for  that  purpole.  Page  550 

^eqtucftrati'on. 

Where  a  defendant,  for  want  of  putting 
in- his  anfwer,  has  flood  out  the  whole 
procefs  of  contempt  to  a  fequeftration, 
and  the  bill  taken  pro  confejjby  on  a 
decree  again  ft  him  ad  computandumy 
the  court  will  not  difchargc  the  fe- 
queltration  on  paying  the  colls  of  the 
contempt  only,  but  will  keep  it  on 
foot  as  a  fecuri^y  to  the  plaintiff  for 
the  defendant's  appearing  before  the 
Mailer,  to  take  the  account.  468 
Where  a  fequeftration  iffues  as  a  meihe 
procefs,  it  falls  with  the  death  of  the 
perfon  ;  but  if  for  non- performance 
of  a  decree,  the  death  of  the  party 
does  not  determine  it.  594 
If  there  be  a  fequeftration  nifi  for  want 
of  an  anfwer  againit  a  member  of  par- 
liament, and  he  puts  in  an  anfwer 
before  the  order  is  made  abfolute, 
and  exceptions  are  taken  to  the  anfwer, 
the  court  will  enlarge  the  time  for 
ihewing  caTife,  till  it  appears  whether 
the  anfwer  is  fufiicient.  740 

Settlement  before  ^Ipcirti'age.  See 
Settlement  after  ^^Janiacje,  Spe- 
cific performance,  l^uvc^afej  f^oj- 
ti'ons,  ^^atriagc. 

Previous  to  the  marringe  of  G.  5.  the 
father  of  the  intended  wife  covenants 
to  pay  1000/.  to  the  hulbaud  on  the 
marriage,  and  that  his  executors,  zdc, 
ihould  pay  likewife  to  the  hulband, 
his  executors,  ^c.  fix  months  after  the 
father's  death,  500/.  as  the  remain- 
der of  the  wife's  portion  ;  and  by  the 
fame  deed,  the  hufband contraded  he 
would  give  fecurity  by  fpecialty,  that 
in  cafe  his  wife  furvived  him,  his 
heirs,  executors,  i^c,  ftiould,  within 
fix  months  after  his  death,  pay  her 
1000/.  He  gave  a  bond  three  days 
after  the  marriage  ;  becomes  a  bank- 
rupt ;  but  before  the  bankruptcy,  and 


afier  the  father  in  law's  death,  t'fie 
ht'fbipd  being  indebted  to  the  plain- 
tiff, afljgns  the  foo/.  to  him,  a  a 
fecurt!:y  ^or  the  debt.  The  bill  is 
brought  by  ihe  aflignee  of  the  500/. 
againil  tiie  executrix  of  the  wife's  fa- 
ther, and  the  bankrupi  and  hii-  wife, 
and  the  affignees  under  the  co^nmif- 
fion,  for  this  fum.  '*  L;;rd  Lnan- 
cellor  directed  the  executrix  of  'he 
wife's  father  to  account  fortnc  500/, 
to  dhe  plaintiff,  as  it  never  was  ihe 
money  of  the  wife,  but  a  debt  aue  ro 
the  hulband  himfeif.''         Page  403 

Where  the  wife  has  a  demand  in  her 
own  right,  and  the  hulband  applies 
in  her  right,  if  there  is  no  agreement 
previous  to  the  marriage  on  her  be- 
half, the  court  v/iil  take  care  ox  her 
intereft.  405 

If  the  hufband  had  not  been  a  bankrupt, 
and  had  brought  a  bill  for  the  per- 
formance of  the  father's  covenants  un- 
der the  articles,  the  court  could  not 
have  compelled  him  to  do  more  tham 
give  the  bond,  and  the  wife  muft  have 
taken  her  chance  as  to  the  lhare  of  her 
Iiufband's  perfonal  eftate,  and  his  af- 
fjgnee  fhall  not  be  in  a  worfe  condi- 
tion than  him  (elf.  ibid. 

An  infant  is  bound  by  a  fettlement  made 
on'  her  marriage,  where  it  was  made 
with"  the  approbation  of  parents  and 
guardians.  607 

Settlement  after  ^aiTfa^c.  See 
Settlement  befcje  Ai^arvxagc,  Ar- 
ticles. 

A  father  contraillng  for  an  infant  child, 
lliall  bind  the  child,  efpeciaiiy  if  the 
child  claim  any  thing  under  the  fet- 
tlement,  but  then  it  muft  be  before 
marriage,  and-in  confideration  of  the 
marriage;  if  after  marriage,  ether- 
wife  ;  and  being  the  next  day  after^ 
does  not  differ  tne  cafe  ;  for  whether 
two  days,  or  fix,  or  fix  years,  i:  is 


the  fame  thin< 


51 


SoUcftoj.  ^ee  Atto^ncv,  15S2r!at?ft, 


The  courr  made  an  order  to  refer 


to  a 


Mafter  the  Affidavit  of  the  plaintiff's 
own  iblicitor  ior  iniperuncnce.  .  391 
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Where  -a  folicitor  has  been  negligent  in 
managing  a  client's  bufinefs,  this 
court  can  grant  an  attachment  againfi: 
him ;  and  courts  of  law  exercife  the 
fame  fummary  jurifdidion  over  attor- 
nies.  Page  568 

A  folicitor  who  is  in  difburfc  for  his  cli- 
ent, has  a  right  to  be  paid  out  of  a 
duty  decreed  to  an  adminiflrator  ;  and 
has  a  lien  upon  it  before  the  bond- 
creditors  of  the  deceafed ;  nor  can  the 
adminiftrator  controvert  this  rule  by 
infilling  on  applying  the  afTets  in  a 
courfe  of  adminillration.  720 

A.  had  an  intereft  in  new  Soiith-fea  an- 
nuities during  his  life,  and  dies  before 
the  Chr'tjimas  half-year  becomes  due  ; 
the  purchafer  of  A.H  intereft  in  his 
life-time  in  thefe  annuities  is  not  in- 
titled  to  the  Chrijlmas  dividend.  26.0 

Had  it'  continued  a  mortgage,  the  pur- 
chafer would  have  been  intitled  to  his 
demand,  for  there  intereft  accrues 
every  day  for  forbearance  of  the  prin- 
cipal. 261 

Sotuh'fea  annuities  are  by  adl  of  parlia- 
ment confidered  merely  as  fuch,  and 
are  exadlly  in  the  cafe  of  a  common 
one,  payable  half  yearly,  where  the 
annuitant  dies  before  the  half  year  is 
compleated.  ibid. 

^pztidi  ^^IcaDi'ucj.   See  |^Iea. 
i^peciSc  3DcWe   0?  ILcgnf^.  See 

^pcci'Sc  fDfvfojmaiice.  ..See  :^grce- 
inetit,  \Q\)zxx  to  be  |icrfo?sneo  iw 
Specie,  ant)  t23l;cu  not,  unaer  ^Stgvce- 

By  articles  between  Sir  R.  F.  and  his 
fon,  previous  to  the  marriage  of  the 
latter,  an  eftate  of  820  /.  per  ami. 
was  limited  to  the  fon  for  life,  and 
after  the  determination  of  that  ejlate, 
to  raife  a  jointure  of  400/.  a  yea{ 
rent-charge  for  the  wife,  to  truftees, 
to  prcferve  contincent  remaindtrs  to 
the  fons  in  lail  male,  aad  aturvvards 


to  fons  by  another  marriage  ;  then  til « 
articles  take  up  the  confideration  c 
another  part  of  the  ejiate^  and  limit  th 
ufes  there  to  the  fame  perfons  as  i 
the  firft  mentioned  lands,  with  a  charg 
by  way  of  additional  portion  of  4000 
to  the  daughters  of  Sir  R.  F.  the  fa 
ther ;  and  after  feveral  limitations,  t 
the  pkintifF  Lady  Goring,  one  of  th 
daughters  of  Sir  R,  F.  and  her  heir 
male,  then  to  his  other  daughters  ii  ^[^^ 
tail ;  then  to  Mr.  F.  of  G.  then  t 
the  right  heirs  of  Sir  R.  F.    Page  1 8 
The  father  died  in  1736  :  the  fon  fur 
vived,  who  diredled  a  draft  for  carry 
ing  the  articles  into  execution,  bu 
died  before  it  was  finilhed  ;  the  lega 
eftate  defcended  on  the  four  fifter 
fee,  as  heirs  both  of  father  and  bro 
ther.  A  bill  brought  by  Lady  Goring  t( 
carry  the  articles  into  execution,  an 
to  have  the  intail  of  the  eftate  liraitec 
to  her  fettled  accordingly.    The  arti 
cles  made  previous  to  the  marriage  o 
Mr.  Fagg  decreed  to  be  carried  intc 
execution  for  the  benefit  of  the  plain 
tiff,  his  eldeft  fifter.  ibii/. 
The  fpeciiic  execution  of  the  article 
being  the  moil  adequate  juftice  in  ge 
nerai,  the  court  will  not  leave  it  to  an 
adion  at  law.  -         1 87I 

Though  it  is  difcretionary  in  the  cour 
whether  they  will  decree  a  fpecific  j-j: 
execution,  yet  it  is  fo   on  certai 
grounds,  and  not  arbitrary,  but  go 
verned  by  the  rules  of  equity.  ibid, 
in  a  queftion  betwet)n  relations  in  th 
fame  degree,  the  rule  that  governs  the 
court  in  thefc  cafes  is,  Whether 
would  be  attended  with  harddiip  or 
not  ?  Or  whether  a  fuperior  or  in- 
ferior equity  arifes  on  the  part  of  the 
perfon  who  comes  for  a  fpeciiic  per 
formance  ?  188  fee  ??.  . 

A  fpecific,  performance  of  marriage- arti- 
ticles  h2S  been  decreed  in  this  court 
even  as  to  collaterals.  1S9 
The  court  will  not  decree  a  partial  per- 
formance of  articles ;  but  where  fome 
parts  appear  unreafonabie  they  always 
difmifs  the  bill.  190 
In  cafes  of  fraud  or  miftake,  the  couj 
goes  upon  anoilier  ground,  and  re- 
the   lettlement  itfelf. 

ibiJ, 


lieve  a^ainft 


A  Table  of  the  Principal  AlatUrs. 


'^If/t  is  in  the  difcretion  of  this  court,  whe- 
ther they  will  decree  a  fpecific  per- 
formance, or  leave  the  plaintiff  to  his 
remedy  at  Jaw.  Page  389 
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^pivitmi  €ouvU  See  Cottit  of  IKe- 
coit),  5)l)oli'ati'on,  ^ununi'dration. 
Court  of  icing's  l3znc\),  ^uavomi. 
Court  of  IDetegate^. 


Where  a  feme  covert  has  a  power  to  dif- 
pofe  of  her  eftate  by  will,  the  writ- 
ing {he  leaves,  ought  hrft  to  be  pro- 
pounded as  a  will  in  thefpiritual  court, 
and  if  no  executor  is  appoinftd,  they 
will  grant  adminiftration  to  the  huf- 
band  with  the  will  annexed.  160 
j,""[A  legacy  of  800  /.  devifed  to  E.  B,  pay- 
I    able  at  21  or  marriage  charged  on 
a  mixed  fund,  partly  real,  and  partly 
perfonal  eltate  ;   Ihe  died  before  2 1 , 
and  unmarried.    As  affets  were  ad- 
mitted, this  court  will  not  grant  an 
anjundtion  to  (lay  the  proceedings  in 
the  ecclefiaftical  court,  for  the  reco- 
very of  the  \eg2icy ,  as  they  have  a 
proper  jurifdidion  for  legacies  charged 
on  perfonal  eftate.  207 
In  perfonal  legacies,  equity  has  always 
followed  the  rules  of  rhe  ecclefiaftical 
court,  to  whom  the  jurirdiilion  pro- 
perly belongs.  333 
Though  in  a  perfonal  legacy,  where  the 
will  is  deilroyed  or  concealed,  the  rule 
is  to  cite  the  executor  into  the  eccle- 
liaftical  court,  yet   the  legatee  may 
properly  come  here  on  the  head  of 
fpoliation  d^nd  fupprejjion.  360 
There  is  no  occafion  to  prove  a  will  in 
th«  fpiritual  court,  to  intitle  a  legatee 
to  recover  his  legacy  out  of  the  real 
eftate.  361 
Though  the  ecclefiaftical  court  are  bound 
by  a£l  of  parliament,  to  grant  the  ad- 
miniftration  to  the  next  of  kin  of  the 
wife,  yet  that  does  not  bind  the  right 
in  this  court;  for  the  huiband  fur- 
viving  t.he  wife,  her  whole  eftate  veft- 
cd  in  him  at  the  time,of  her  death, 
end  the  whole  property  belonged  to 
him.  ^27 
Sad  the  wife  furvived  the  huiband,  fuch 
■  part  only  of  her  father's  perfonal  ef- 
tate as  had  continued  cho/cs  in  aalouy 
would  have  furvivcd  to  her.  ibid 
Vol.  111. 


In  the  ecclefiaftical  court,  a  teftator  was 
determined  to  be  co?npos  mentis,  and 
that  fentence  affirmed  before  the  dele- 
gates; afterwards,  on  a  trial  at  law  in 
relation  to  the  real  eftate,  he  was 
found  non  compos;  an  application  was 
made  to  the  Houfe  of  Lords  to  reverfe 
the  fentence,  but  the  petition  was 
difmilTed,  becaufe  that  fentence  was 
deciiive,  and  no  appeal  lies  from  it. 

Pas^e  546 

A  fuit  in  the  ecclefiaftical  court  for  fub- 
ftradlion  of  tithes,  the  defendant  there 
brings  a  bill  here  to  eftablifti  a  modus, 
and,  on  the  bare  fuggeftion  of  a  ?no- 
dus,  moves  for  an  injundlion  to  ftay 
the  proceedings  in  the  ecclefiaftical 
court.  The  injunftion  denied,  as  it 
would  be  a  precedent  for  tripping  up 
the  heels  of  two  courts,  the  ecclefi- 
aftical and  "the  court  of  comnaon  law. 

628 

Where  a  fuIt  is  inftituted  in  the  fpiritual 
-  court  for  an  infant's  legacy  by  a  fa- 
ther, to  have  it  paid  into  his  hands, 
the  court  will  grant  an  injunction, 
becaufe  it  v/iil  not  allow  the  infant's 
money  to  come  into  the  father's  hands. 

629 

The  plaintifF  might  have  pleaded  lengtii 
of  poffeftion,  in  the  ecclefiaftical  court, 
and  if  they  refufed  to  determine  upon 
the  fame  evidence  as  a  court  of  law 
would  have  done,  it  is  the  ufual 
ground  for  a  prohibition,  and  the  court 
of  Ki 

nizance  of  it. 

The  eccleiiaftical  courts  in  the  country 
ought  not  to  take  upon  them  to  ap- 
point guardians  ex  officio,  without  a 
fuit  inUituted  for  that  purpofe,  and 
by  this  means  break  in  upon  the  ju- 
rifdiclion  of  this  court,  with  regard  to 
the  guardianftiip  of  infants.  Lord 
Hard<voicke  recommended  it  to  the  at- 
torney general,  to  con  fider  whether  a 
quo  Tjarranfo  might  not  iftue  to  the 
ecclefiaftical  court,  upon  fuch  an  extra- 
judicial appointment  of  guardians  to 
infiints.  6^1 

The  ecclefiaftical  court  will  decree  pay- 
ment of  a  legacy  immediately,  where 
it  is  devifed  to  yl.  to  be  paid  at  21, 
and  intereft  is  given,  otherwife  if  cr/Vy^- 
ouf  givin;^-  inter e//,  for  there  it  will  not 
accrue  till  the  time  co;nei,  at  wbicb 
3  F  the 


.ing's  Bench  has  alone  the  ccg«- 

630 
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the  legatee  would  have  been  21,  if 
living.  P^S^  646 

Spoliation. 

The  plaintiff  by  his  bill  fuggelled,  that 
his  wife's  father  had  left  a  legacy  of 
1500/.  to  the  plain tifF^s  v/ife,  and 
that  the  defendant  had  deftroyed  or 
concealed  the  will,  and  prayed  he 
might  be  decreed  to  pay  the  1500/. 
and  intereft.  Three  anfwers  put  in, 
the  firft  admitted  the  will,  the  defend- 
ant denies  in  the  third  he  ever  had 
any  fuch  will,  but  if  there  was  any 
fuch,  he  cannot  fay  his  father  at  the 
tin)e  of  making  fuch  will  was  of  found 
mind  ;  and  infifts  the  plaintiff  ought 
^rft  to  have  cited  the  defendant  into 
the  ecclefiaftical  court,  where  he  might 
have  equally  the  benefit  of  the  dif- 
covery.  The  fpoliation  in  this  cafe 
b^i-n^  clearly  prove'd,  is  fufficient  to 
intitre  the  plaintilF  to  come  here  in 
the  firft  in  Ranee  for  a  decree,  without 
putting  him  to  the  trouble  and  ex- 
pence  of  citing  the  defendant  into  the 
fpiritual  court.  35-9 

The  plaintiff  in  the  fpiritual  court  muil 
have  proved  it  a  wil!  in  writing,  and 
the  very  words,  and  alfo  the  whole 
will,  though  the  remainder  does  not  at 
all  regard  his  legacy,  and  whichccurts 
of  law  do  not  put  a  perfort  upon  doing. 

Not  necefTary  in  this  cafe  to  dnefc  a  trial 
at  law,  as  to  the  tefiator's  (anity  ;  for 
the  plaintiff  is  clearly  inlitled  to  an  im- 
mediatc  decree  for  the  payment  ot  hu 
legacy,  though  the  probate  oi  the  will 
has  not  been  granted.  3^1 

Statutes.   See  IBegiaer  ^It,  mojno, 
^g0  o£  -paiiiamciu. 

j^tamtc  of  iDian'bun'ottS.   See  iSc*- 

//.  F.  by  a  French  will,  as  to  the  re-ft  of 
his  goods,  whether  in  France  or  in  Eng- 
land nan»es  for  his  only  and  univer- 
sal heirefles,  S.F.  his  filler,  for  one 
third,  and  M.  F.  his  filler  for  another 
third;  and  as  to  the  remaining  third, 
he  wills  6\  i'.  fliuU  ^i^j^y  the  lateicit 


thereof  for  her  life,  and  after  her  deatlj 
the  capital  ihall  be  inherited  by  the 
children  of  J.  P.  his  brother;  and  that 
his  teftament  may  be  well  executed,  he 
appoints  L.  C.  of  LomUn^  merchant,  his 
executor,  giving  him  in  that  quality  a* 
full  power  as  can  be  given  to  a  tellf 
mentary  executor.  P.,  dying  in  the 
teftator's  life-time,  his  Surviving  fifters 
and  next  of  fcin  brought  their  bill,  tc 
have  what  was  devifed  to  her  diftribut 
ed,  L.  C.  quaji  executor,  infilled  he  is 
in  titled  to  it  at  law  and  in  equity 
6".  P.  being  dead  in  the  teflator's  life- 
time, what  is  given  to  her  is  a  lapfed 
legacy,  and  the  executor  being  a  truf- 
tee  only,  it  mufi  be  divided  according 
to  the  flatute  of  diftributions,  two 
thirds  to  the  teilator's  two  fiilers^  and 
the  remaining  third  of  this  third  to  ^S", 
P.  the  only  child  of  the  tellator's  bro- 
ther. Page  299 

The  flatute  of  diilributionsis  the  iegifla 
ture^s  making  a  will  for  a  man,  if  he 
makes  none  for  himfelf.  422 

The  llatute  of  H.  8.  diRinguiflies  more 
clearly  between  a  wife  and  the  next  ol 
kin,  thjn  the  ftatute  of  distributions 

•761 

The  queflion  was,  whether  the  perfonal 
eftaie  of  a  brother  who  died  inteflar?^ 
fhould  go  wholly  to  his  brother  or  bej 
divided  equally  between  him  and  the 
grandfather;  Lord  Hard-vjiche  was  o 
opinion,  it  belonged  intirely  to  th«( 
brother  ;  and  that  the  grand-fa 
no  right  to  fhare  in  the  diftributior? 
with  him.  76:^ 

Twice  drtermiaed,  firil  in  Fool  verfus: 
lf'Oijbiri.v,  and  afterwards  in  Norberrj 
vcrlus  Rkhnrds\  and  fucceiTive  detei 
minations  make  the  law.  76 

It  would  be  a  very  gre;it  inconvenience  tc 
carry  the  pornons  of  children  to 
gr.;nd-father;  for  ic  would  be  contrar) 
to  I  he  very  nature  of  provifions  amongfi 
chiiaren  ;  as  every  child  may  propeil) 
b'c  iaid  to  havc^dJ  accrefcend'u 


76 


Statute  of  Jfrauus  anii  ^crjuncs 
See  lllgrcement,  Mh'U,  ^arol  &\ 
lie  nee,  ^tatutejs  of  £^>^tmai'n,  l^tiig 


There  mull  be  a  vvilT  duly  executed  t<  1 1^ 
create  a  ch.jitalle  ufej  ai  d  the  ccur 
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Will  not  fpt  up  a  trufl:  for  a  charity 
without  a  declaration  in  writing  ;  for 
in  this  cafe  Lord  Hard-xmcle  held,  that 
charitable  ufes  are  within  both  the 
claufes  of  the  Itatute  of  frauds  and 
perjuries ;  as  well  within  theclaufe  of 
devifes,  as  the  claufe  relating  to  the  de- 
claration of  trufts;  and  noLwithftanding 
there  were  circum  fiances  which  (hewed 
the  inclination  of  the  teliator  here,  that 
fome  part  of  his  eUate  (hould  go  to 
charitable  ufes ;  yet  he  did  not  think 
the  evidence  arifnig  from  thence  cer- 
tain enough  to  decree  this  to  be  a  trufl 
for  charity;  and  that  admitfing  parol 
evidence  to  prove  it,  would  be  break- 
ing in  upon  the  ftatute.       Page  141 
The  difabling  llatutes  againfl:  papifts, 
muft  be  conllrued  by  what  is  laid  down 
in  precedeot  a£ls ;  fo  in  like  manner 
the  ftatute  of  frauds,  though  it  does 
not  govern  the  particufar  provifions  of 
'   the  ftatute  of  mortmain  ;  yet  it  governs 
the  condrudlion  of  that  a£t  as  being  a 
fubfequent  one.  150 
The  fame  folemnities  required  by  the  Ita- 
tute of  frauds,  to  difpofe  of  a  truft  or 
equitable  in tereft  in  freehold  lands,  as 
of  a  legal  eftate  in  fuch  lands ;  nor  can 
a  tefta tor  revoke  a  truft,  any  more  than 
he  can  devife  it,  without  thefe  folem- 
nities. .  1 51 

j^tatute  of  31itfoUment. 

Under  the  ftatute  of  inrollment  of  deeds, 
if  a  fubfequent  bargainee  has  notice  of 
a  prior  purchafe,  he  is  equally  affedled 
with  that  notice,  as  if  !he  prior  pur- 
chare  had  been  a  conveyance  by  feoff- 
ment and  livery,  652 


Statute  of  ILi'mftati'cns,    See  lEc- 

0cmptl'OlX  auU   J?02CCl0[ure,  under 

A  plea  of  the  fiatute  of  limitations  mud 
iay  tbi;  caufe  of  attlon  hath  not  accrued 
It  Inn  the  Jix  years  ;  that  the  defendant 
h::th  not  promiled  to  pay  v.ithai  fix 
years,  is  bad.  n  \ 

An  e,\(.rj;!or  of  a  houf-- Reward  to  Lord 
Bradjdrd^  after  an  acqisiefcence  of  17 
)'carb-,  /cts  up  a  deuiand  for  a  l^iree  lur,i 


due  for  bufinefs  done  by  his  tel^ator,  to 
which  t  je  reprefentr.tive  of  Lord  ^r^^/- 
/c/r J  in fifted  on  the  ftatute  of  limita- 
tions,   "  Satisfadtion  to  be  prefumed 
from  the  length  of  time  ;  for  it  if  not 
to  be  imagined  u  any  thing  was  really 
due  to  the  plaintiff,  tha:  he  vvould 
have  been  quiet  under  1:."     Page  105 
To  take  a  debt  out  of  the  iiatute  of  limi- 
tations, there  mull  be  a  dirsd  anmijfton 
of  it  \  and  in  fevcral  cafes  it  has  been 
held,  there  muft  be  an  exprefs  pro- 
mifetopay.  107 
A  truft  for  payment  of  debts,  has  been 
held  to  revive  fuch  as  have  been  oarred 
by  the  ftatuteof  limitation'-  ,  but  though 
now  eftabliftied  in  equity,  judges  hav3 
always  murmured  at  it.  ibid. 
Where  real  eftate  has  been  affeaed  by 
fuch  ftale  debts,  it  is  in  a  plain  cafe, 
and  not  where  it  depends  on  an  ac- 
count to  be  taken. 


ibid, 
redemptions 


The   rule  in  relation  to 

eftabliftied  here  by  way  of  ana'  ^gy  to 
the  ftarute  of  limitations,  thatafcer  20 
years  poffeffion,  a  mortgagee  fhould 
not  be  difturbed  is  a  very  right  and 
proper  one.  31^ 

A  redemption  was  decreed  in  this  cafe, 
5s  the  bill  was  brought  after  a  poffeffioi 
of  15  years  only,  and  therefore  is  no: 
within  the  bar.  ^  14 

A  perfon  who  has  taken  a  conveyancj 
from  a  truftee,  cannot  Ihelter  himfelf 
under  a  plea  of  the  ftatute  of  limita- 
tions.      ^  ^ 

fVefitninder  the  ftcond  was  intended  to  le- 
cure  the  peace  of  the  church  j  and  be- 
ing confidtred  as  a  ftatute  of  limita- 
tion, is  a  bar  of  an  equitable  as  vvefi  as 
a  legal  right  j  and  therefore  the  de- 
fc-ndant's  plea  of  a  plenarty  of  fix 
Tnonths    and   upwards  was  allowed. 

ibid. 

When  fraud  is  charged,  the  defendant 
cannot  plead  the  ftatute  of  limitations 
to  the  di£overy  of  his  tide,  but  mu.t 
anfwtf  to  the  iraud.  > 
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Statute  of  ^oitmafti.  See  Statute 
of  iPraiitis  ano  i0cvju'dm,  ^arol 

The  ftatute  of  mortmain  has  not  abro- 
gated the  l^atute  of  frauds,  which  be- 
ing made  for  the  public  ^ood,  ought 
nor  mam  imponere  futur'is.  P^S^ 

J.  M.  by  will,  dated  February  8,  1734, 
gives  particular  lands,  andhis  perfonal 
eilate  io  be  laid  out  in  lands  to  charitable 
ufes^  and  declares  by  codicil,  July  12, 
1736,  if  by  the  mortmain  ads  the 
eilates  cannot  pafs  to  thofe  ufes,  he 
gives  them  to  M,  B.  and  his  heirs.  By 
afecond  codicil  of  the  17th  of  March, 
17367.  reciting  he  had  been  advifed, 
the  devjfe  of  the  lands  was  void,  he 
gives  his  perfonal  to  the  fame  dia- 
ritabie  ufes,  and  his  real  eRate  to  thedc- 
fendanti>/.Z>.  The  mortmain  ad paffed 
in  1736,  and  the  teftator  died  the  8th 
of  February  1 737.  On  a  cafe  ftated 
for  the  opinion  of  the  court  of  King's 
Bench,  the  judges  certified  it  was  their 
opinion  thofe  eltates  were  well  devifed 
by  the  fecond  codicil  to  M.  B,^^  551 

}f'^.  B.  by  will,  the  third  of  May,  1745, 
gave  500/.  to  T.  IV.  and  B.  on 
truH  to  layout  200/,  in  building  a 
fchool-houfe,  ^c.  and  the  remaining 
300/.  to  be  laid  out  in  land,  orfome 
real/ecurity  to  be  a  maintenance  for  the 
mafter  ;  the  executrix  refufjng  [o  pay 
the  500 i.  an  information  was'  brought 
in  the  name  of  the  attorney  general,  to 
have  the  truils  of  the  will  in  refped  to 
this  charity  carried  into  executisn. 
Lord  Hardwicke  faid,  what  the  teliator 
has  directed  to  be  done,  with  regard 
to  the  300/.  is  contrary  to  the  llatute 
of  mortmain,  9  Geo.  2.  and  void  ;  bat 
the  200/.  may  be  laid  out  in  buildii'/ 
a  fchool-houfe  on  any  lands  in  the  vil- 
lage of  A^.  though  not  in  the  purcha/? 
of  londs.  ^vo6 

The  intent  of  the  acl  is  not  to  refrr-an 
charity,  but  to  prevent  the  h;^irs  being 
difjnheiiied  by  furprize.  8oi^ 

The  ad  reftrains  the  giving  perfonal 
eftatf  to  be  laid  out  in  lundy  as  much  as 
the  deviie  of  lagd  itfeif.  ibid. 

The  meaning  of  words  mull  be  taken  in 
the  fame  fcr*fe  as  before  the  5.d,  and 


new  ideas  notfufFercd  to  be  annexed 
to  them,  in  oider  to  evade  the  ftatute. 
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Statute.  Sec  ^ccuvi'tieis. 

^tocfes.  See  Stiemptioii,  1^uem|»tioii 
of  a  ^egac^j  ^atisfaJtlon. 


•lieol) 
onfu 


A.  by  his  will,  bequeaths  to  his  two 
daughters  Ann  and  Elizabeth  2702/, 
3  J.  od.  capital  itock  in  the  Englijh 
EaJI  India  company,  to  be  equally  jij^, 
divided  between  ikem  :  after  making 
his  will,  he  fold  702/.  3  j.  of  the 
bank-ftock.  The  court  held  that 
the  teftator  having  the  ftock  at  the 
time  he  made  his  will,  he  meant  to 
give  that  very  individual  ftock,  and  the 
falc  of  part  afterwards  was  an  ademp 
tion  pro  tanto"  1 20 

Laying  out  the  money  in  South-fea  flock 
is  not  a  good  fecurity,  according  to  the 
terms  of  the  truft,  as  it  is  fubjed  ta 
lofTes ;  for  the  diredors  may  trade  away 
the  whole  Hock,  whililthey  keep  with- 
in the  terms  of  their  charter.  444 

Souih-fea  annuities  and  bank  annuities, 
are  only  and  properly  good  fecurities; 
for  it  is  r^ot  in  the  pov.'er  of  the  diredors 
to  bring  any  lofs  upon  them.  ihid,^ 
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j^ubijoena.  See  l^joccfjj. 

T  h  0  u  gb  con  tem  p  t  uo  us  wcad  s  were  fpokea 
of  a  Juh'^ccma,  and  the  perfon  ferv- 
ing  it  ieverely  beaten,  yet  as  thefc 
fads  were  proved  by  the  oath  of  a  fin- 
gle  perfon  only,  the  court  would  not  in 
the  f.rll  inlUnce  order  him  to  Hand 
committed ;  but  made  a  rule  upon 
him  to  ihew  caufe  why  he  fhould  not 
ftaud  committed.  219 

Mr.  Edivards  the  regifter  on  being  afkcd, 
fiid,  he  took  it  to  be  the  rule  of  the 
court,  that  on  a  motion  for  a  commit- 
ment, the  cath  of  two  perfons  was  ne- 
ceu'dry  to  prove  contemptuous  words, 
upon  ferving  the  procefs  of  the  court ; 
but  one  was  fufiicient  to  prove  a  bett- 
iery  on  the  perfon  by  whom  it  was 
ferved.  Lord  Hard-i^ich.  dcubted  of 
this  diifejence.  ihid% 
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A  Talk  df  the  Principal  Matters. 


'he  obtaining  afuppllcavit  cioes  not  juf- 
tify  a  wife's  elopement  from  her  huf- 
band  ;  for  it  is  a  fecurity  taken  for  her 
on  fuppoficion  that  they  are  to  live  to- 
gether. Page  550 


JS)umnt>er.  See  ^at?)cranl>  5>o». 

""he  furrender  of  copyhold  ellates  muft 
have  the  fame  conltrudion  with  feoff- 
ments It  law,  and  prher  conveyan.c^, 
md  not  as  a  wiil ;  and  if  the  limira- 
tions  of  a  copy  hold  are  io  framed  as  by 
the  rules  of  law  they  are  void,  they 
mull  take  their  fate,  and  no  intention 
can  make  them  good.  1 1 

i  Steward's  indorfing  on  a  furrender  of 
a  copyhold  the  ufes  of  it,  is  fuflicient 


without  fpecifying  them  in  the  court- 
rolls.  74 
The  court  will  fupply  a  furrender  of  a 
copyhold,  where  there  is  a  charge  upon 
it  for  the  payment  of  debts.  77 
>ne  queilion  was,  v/hether  the  want  of  a 
furrender  of  a  copyhold  eftate,  lhall  be 
fupplied  in  favour  of  a  wife  or  child  ; 
the  court  was  doubtful  whether  it  could 
againft  an  heir  difinherited  of  the  real 
eltate.  5.  R.  diredis  his  executors  to 
place  out  at  interell  icoo/,  in  their 
own  names,  and  that  the  int«rreft  Ihould 
be  applied  for  the  maintenance^  ^c.  of 
his  grandfon,  and  thai  they  might  pay 
all  or  any  part  of  1000/.  and  intercit 
in  binding  him  apprentice,  and  To  much 
as  fhould  not  have  been  fo  applied,  he 
direded  (kouid  be  transferred  to  his 
grandfon  at  21.  f  81 

The  teftator  himfelf  put  his  grandfon  ap- 
prentice to  an  haberdiiilier,  and  paid 
126/.  with  him  to  his  mailer;  and  a 
year  afterwards  made  a  codicil  to  his 
will,  by  which  he  gave  him  a  legacy  of 
1000/,  The  queltion,  was  whether 
the  I  26  /  for  apprenticing  him  was  an 
ademption  pro  tantof  "The  court 
was  of  opinion,  as  the  1000/.  was  not 
given  for  this  ufe  alone,  but  for  other 
purpofes,  and  the  codicil  being  made 
after  this  fum  had  been  fo  laid  out,  it 
was  a  confirmation  of  the  legacy,  and 
amounted  to  a  republicatioa  of  the 


will,  and  decreed  the  whole  icoo/.  to 
the  grandfon."  Page  \%\ 

As  furrendersof  copyhold  eftates  are  often 
made  by  the  {\xcTf^Viditxttt  in  extremis ,  and 
when  he  is  imps  conftlii,  they  are  to  be 
confidered  as  wills,  and  conftrued  fa^ 
vourably.  734 

^urtJi'boj.   See  31oi'ntcHants. 

gives  1000/.  amongft  four  perfons  as 
tenants  in  common,  and  diret'cs,  if  one 
of  the«i  die  before  21,  or  marriage,  ic 
fhall  farvive  to  the  other  ;  if  one  dies 
his  lliare  will  furvive  to  the  other  three  ; 
but  if  a  fecond  dies,  nothing  will  fur- 
vive but  his  origi7ial  Jhurt,  for  the 
accruing  (hare  Wwis  as  a  new  legacy. 

80 

A  will  may  be  fo  made,  that  what  is  ori- 
ginally given,  and  what  accrues  by 
other  deaths,  lhall  go  to  the  furvivors. 

81 

The  intention  of  teftators  in  thefe  cafes  is 
to  prevent  any  thing  going  10  ftran- 
gers,  fo  that  former  determinations 
are  contrary  to  their  intention,  though 
confillent  with  the  rules  of  law.  ibid* 


Ccnmtts  tn  C'ommon.    See  jlofn- 

H.  devifes  all  his  manors  to  his 
four  children,  M^.  C.  A.  and  T.  their 
heirs  and  affigns,  equally  to  be  divided 
between  them,  fliare  and  lhare  alike, 
as  tenants  in  common  and  not  as  joint- 
tenants  with  benf^jit  cf  Jur-xiinjorft:ip» 
Lord  Hurd-zvicke  was  of  ooinion,  the 
teilator  meant,  if  any  of  his  four  chil- 
dren died  before  2 1,  ic  Hiould  go  to  the 
furvivors,  having  uied  the  lame  words 
in  the  precedent  claufe  relating  to  his 
perfonal  eilate,  and  given  the  benefit 
of  furvivorlhip  there,  if  either  died 
before  2 1 .  ^  24 

The  words  equal-y  to  he  divided  import  a 
tenancy  in  common  in  a  will,  if  there 
are  no  m.ore  words.  ^25 

The  word  equally  only,  will  make  a  te- 
nancy in  common  in  a  will.  73:5 
3  F  3  The 
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The  arguments  of  Mr.  Judice  Gsk/J  and 
Tourtony  in  the  cafe  of  F2per2.x\6  Wigg, 
are  more  agreeable  to  thereafon  of  the 
thin^,  and  Lord  Chief  Juftice  Hohh 
more  fub tie.  Page  734 

If  two  perfons  advance  money  upon  a 
jTiorcgage,  though  the  conveyance  be 
made  to  them  jointly,  it  lhali  be  a  te- 
niuiviy  in  common.  ibid, 

Ccnant  bi?  t%t  Ctivtcfi% 

Where  a  hufband  is  but  tenant  by  the 
curtefy,  and  has  only  an  intereft  for 
life  in  the  v^ife's  eiUte,  he  cannot  af- 
fea  that  elUte  v/ichout  Her  joining. 

436 

Lands  on  which  there  were  leafes  iov 
years  exiiling,  and  L  rent  incurred,  dc- 
fceaded  on  a  wife,  as  tenant  in  tail  ge- 
neral, who  furvived  three  months 
after  the  rent  day  incurred,  though 
The  made  no  entry,  nor  received  any 
rent  during  her  life,  yet  this  was 
fuch  a  poffellion  in  the  wife  as  made  the 
"hufband  tenant  by  the  curtefy.  469 

The  hufbTind  vyouldhave  been  tenant  by 
the  curtefy  if  the  wife  had  died  before 
the  rent  day  came.  47  i 

The  rents  under  JV's  will  being  to  be 
applied  to  the  feparale  ufe  of  the  wife, 
and  the  truilecs  who  had  the  fee  in  all 
the  real  eftate  beir.g  to  permit  her  to 
difpofe  of  it,  the  whole  legal  eftate  of 
the  inheritance  was  in  them,  and  there- 
fore neither  in  law  or  equity  was  the 
hufband  tenant  by  the  curtefy.  716 

Cenn  foj  *^car0.    See  (t^aate  fDj 

If  a  father  marries  a  daughter  without 
requiring  a  I'ettiement,  though  it  m.ay 
appt^ar  a  hasciihip,  y-i:  the  court  can 
give  no  relief;  for  it  is  ellabliihed 
i!0\v,  that  a  hulband  may  oifj^ofe  of  a 
wife's  term,  or  the  truit  of  her  term, 
and  prevent  any  thing  furvivmg  to  the 
wi;e. 

Eiiuber.   See  ma.'lc,  Crcc©. 

The  reafon  why  the  common  law  gave  fo 
'  large  a  power  to  a  tenant  for  lif  e,  ivith- 
ma  hn^tachntnt  of  ^K^ifie,  w;is  for  the 


interedof  the  public,  as  timber  might 
thereby  circulate  for  fhipping,  and 
other  ufes.  Pa^e  216 

The  firfl:  owner  of  the  inheritance  (hall 
have  timber  blov/n  down  ;  for  the  trees 
mufl  become  the  property  of  /bme 
body.  755 


Ci'tljes.  See  :^ol)usi,  Cn'ai, 
^litn'tisal  Court,  Compodtioa 
meal. 

To  intltle  himfelf  to  tithes,  a  redor  has 
nothing  to  do  but  to  prove  himfelf  fo  ; 
as  to  a  vicar,  other  wife,  for  he  mult 
Ihew  an  aftual  endowment.  499 

Setting  up  a  modus  does  not  preclude  the 
defendants  from  objedling  to  the  plain- 
tifl 's  title  to  tithes.  ibid. 

A  ceriificate  of  the  original  agreement 
between  the  reclcr  and  the  vicar  in  re- 
lation to  tithes,  mull  appear  to  com* 
out  of  the  Charter  Houfe  of  the  A-b- 
bot,  and  not  out  of  his  hands  only, 
or  it  cannoL  be  read.  50Q 

^  vicar  may  not  only  be  endowed  of  the 
tithes  of  a  parifli,  but  of  a  penfion 
likewife.  ibid. 

Where  an  impropriator's  righit  does  not 
come  in  queltion,  he  need  not  be  made 
a  party  to  a  bill  for  fubtraction  of  tithes 

i&id, 

A  grant  from  Queen  Marjoi  decimas  bla^ 
dorum  vif  fceni  onmes  alias  decimas^ 
thefe  general  words  are  not  fufRcient 
to  bar  the  reclor  of  his  common  right 
of  tithes,  unlefs  exprefsly  ftated  what 
was  the  right  of  the  crown.  534 

The  Houfe  of  Lords  reverfed  a  decree  ©f 
the  Exchequer,  for  being  too  halty  in 
rejefting  a  jiioolus  as  too  rank,  it  being 
too  much  for  that  court  to  determine  it 
to  ht  x\Qi  modus^  where  the  evidence  was 
not  conclufive  againil  it,  but  prelum p- 
tive  only.  535 

An  ant'.ent  compofition  is  fynonimous 
with  a  ?nodus,  unlefs  fomething  be 
fnewn  that  breaks  in  upon  its  nmnemo- 
rialnefs,  ibid, 

A  rfal  compofu'wn  is  where  an  agreement 
ii.  made  with  a  pr.rfon  or  vicar,  with 
the  patron  and  ordinary's  coafent^  that 
fuch  lands  flial!  be  difcharged  from  the 
payment  of  tithes  in  jpecu:,  on  account 

of 
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of  a  recompenfe  made  to  the  parfon  or 
,  vicar  out  of  other  lands.  _  Vage  536 
Vhere  there  is  no  objeftion  in  point  of 
law  to  ?mJi/JJds,  nor  tithes  in  kiiid  ever 
received  within  the  memory  of  man, 
the  court  will  not  decree  an  account 
of  tithes,  r  i^^^- 
n  May  1743  a  bill  was  brought  againd 
the  defendants  for  tithes :  the  28 ih  of 
Jpril  1746  the  caufe  was  heard  at  the 
Rolls,  and  an  account  decreed,  and  the 
defendants  direded  to  pay  what  Ihould 
refpedively  be  found  due. — To  a  fe- 
cond  bill  for  the  fime  matter,  the  de- 
fendant pleads  the  firft,  and  the  de- 
cree. Mr.  Baron  Ckrke  allowed  the 
plea,  as  the  defendant  would  other- 
wife  be  put  to  double  expence  and 
double  vexation.  590 
Pecrees  for  account  of  tithes  in  the  court 
of  Chancery  are  general,  to  account 
for  all  that  are  due,  without  fpecifying 
any  particular  period,  or  limiting  the 
account  to  a  certain  determinate  time. 

A  lay' impropriator  cannot  prefcribe  Ju 
nan  decimando  any  more  than  a  fpir Itual 
perfon.  629 

Ci'tic  lDceD0t 

A  ion,  remainder  man  in  tail  under  a  fet- 
tlement  made  by  a  grandfather,  in 
which  the  father  is  tenant  for  life  with- 
out impeachment  of  wafie,  prefers  a 
bill  to  have  the  title  deeds  brought  into 
court.  Lord  HardiDicke  refufed  to 
dired:  it,  and  faid,  fome  third  perfon, 
and  fecure  place  agreed  upon  by  the 
parties,  would  be  a  much  properer  de 
pofitory  than  a  Mailer,"  571 
The  relief  prayed  the  firll  of  the  kind, 
fuch  applications  have  been  made  a- 
gciinll  a  jointrefs,  and  on  the  remain- 
der man  agreeing  to  confirm  her  join- 
ture, the  court  have  done  it ;  or  where  v 
a  remainder-man  has  been  a  ilranger 
to  tenant  for  life,  it  has  been  done, 
but  not  in  this  iniiance.  ibid. 


A  general  demurrer  allowed  to  this  bill ; 
the  fafts  asJlaiedby  the  plaintiff  him- 
felf  being  clearly  a  quellion  at  law. 


CraDCt    See  CoUfet^,  Cf)arterx^ 
Creafon.   See  OF^cecuto?, 

A  devife  to  a  man  and  his  heirs,  or  in 
tail ;  but  in  cafe  he  commits  treafon 
within  fuch  a  term,  it  fhall  go  over  ; 
this  is  a  void  claufe.  P^g^  180 

A  man  may  by  will  fubftitute  another  ex- 
ecutor, if  the  firil  fhould  by  treafon 
forfeit  during  the  life  of  the  teftator  ; 
but  if  he  means  to  extend  it  beyond 
the  term  of  his  own  life,  it  couid  not 
take  effect,  as  it  would  be  an  inva/ion 
of  ads  concerning  treafon.  ibid, 

Creeg.   See  i:nitber^  S^ade,  Cdate 

Though  a  perfon  be  tenant  for  life  ivith- 
out  impeachment  of  ivaftcy  yet  this  court 
Vv'ill  grant  an  injundion  toreftrain  him 
from  cutting  down  trees  in  lines  or 
avenues,  or  ridings  in  a  park,  as  they 
are  for  ornament.  215 

Whether  trees  grow  natural,  or  were 
planted,  if  they  ferve  as  an  ornament, 
or  fhelter,  it  is  the  fame  thing.  216 

Tenant  for  life,  remainder  for  life,  re- 
mainder in  fee.  If  tenant  for  life 
commits  wafte  in  trees,  and  afterwards 
remainder  for  life  dies,  remainder-maa 
in  fee  may  bring  adion  of  wafte.  75^ 

This  court  will  grant  an  injundion  to 
flay  wafte  of  trees  for  ornament,  or 
belonging  to  a  manfion-houfe.  756 

d'efpaf0.   See  31iijttnSfoiT. 

The  court  will  not  grant  an  injundion  to 
reftrain  a  perfon  from  committing  a 
trefpafs  where  it  is  temporary  only  ; 
otherwife  where  it  has  continued  fo 
long  as  to  become  a  nufance. 


21 


Cn'al.   See  i^eU)  Cn'al. 


The  court,  for  the  mere  foiemn  determi- 
nation, in  fome  cafes  have  direded  a 
fecond  trial,  without  fetting  afide  the 
firll  verdid,  for  otherwife  the  defen- 
dant would  lofe  the  benefit  of  urging 
the  firfl:  verdid  in  his  favour.  545 

A  trial  at  bar  was  direded  in  the  court  of 
King's  Bench,  on  the  party  who  prayed 
a  triul  St  bar,  confenting,  that  if  he 
3  F  4  prevailed, 
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prevailed,  he  would  bs  contented  with 
niji  prius  cofts,  or  otherwife  it  would 

Page  546 


not  have  been  granted 


Crober  ant)  Cont5et0on.   See  iS>^iU 
tticnt,  oa^an'^nipt. 

Though  trover  will  not  lie  againft  a  car- 
rier for  negligence,  yet  if  he  breaks 
open  a  box,  and  takes  the  goods,  tref- 
pafs  will.  46 

A  fpecifick  legacy  being  left  to  L»  he  ap- 
plied to  the  plaintiff,  theexecutor,  who 
auented,  but  delaying  to  deliver  it,  L. 
brought  an  aflion  of  trover  for  it,  and 
had  a  verdid,  and  200  /,  damages  :  the 
executor  preferred  his  bill  here,  and  in- 
lifted,  I  ft,  an  adion  of  trover  would 
not  lie  for  a  legacy  ;  and  2dly,  that  it 
is  a  verdidl  againft  confeience,  theda- 
jnage  being  exceffive.  "  Lord  Fh.rd- 
ivic^ke  held,  that  after  an  executor  has 
aftented,  an  aflion  of  trover  certaiilly 
lies  for  a  legatee;  and  that  this  was 
not  a  cafe  where  they  would  relieve 
againft  a  verdi^,  and  therefore  he  al- 
lowed the  plea  of  the  verdid  and  judg- 
ment." 220 

Trover  may  be  brought  againft  an  execu- 
tor of  the  perfon  who  converted  the 
timber  to  his  own  ufe.  757 

CniO;  ant)  Cmdce*  See  ^Drntnite' 
Uly  Couafeiioj,  ^zint  |*)?oSt0, 

miutim  of  CEates,  "Cerm  fo? 
^ears,  Statute  of  llimitati'ous!. 

There  is  an  eftabliftied  diiFerence  be- 
tween an  executor  and  truftee.  96 

A  truftee  has  a  mere  legal  right  only,  but 
an  executor  has  more,  for  if  there  is  a 
furpluSj  he  has  a  beneficial  intereft.  96 

An  infant  truftee  may  levy  a  fine-  but 
Lord  Hard-wkke  was  doubtful  whether 
he  can  fuft'er  a  recovery  without  a  privy 
feal.  164 

This  court  will  endeavour  to  deliver  a 
truftee  from  ^  mifappiication  of  truft 
money.  444 

V/here  a  truftee  errs  in  the  manageir.ent 
of  the  truft,  yet  if  he  gees  our  of  it 
with  the  approbation  of  the  cejiuy  que. 
Iruji,  it  muft  be  firft  made  good  out 
of  the  perfon 's  eftste  who  confentcd. 


It  would  be  dangerous  where  a  perfoti 
enters  on  the  foot  of  the  truft,  and  ne- 
ver makes  any  declaration  of  his  hav-!; 
ing  performed  the  truft  in  purfuance  off 
the  will,  to  conftrue  this  fuch  an  entry,l 
as  that  a  fine  and  non-claim  would  bar  ' 
the  right  of  the  plaintiff  a  remainder- 
man. Page  5601^ 

If  truftees  will  bind  themfelves  to  be  iia-| 
ble  for  the  a£ls  of  each  other,  as  they^ 
have  done  here,  the  court  will  not  re- 
lieve them,  efpecially  in  the  cafe  of  a 
compofition  of  debts  as  this  was.  583 

Though  there  are  not  negative  wordsin  a 
deed,  that  truftees  ftiall  not  be  liable 
for  one  another's  afts,  yet  the  court 
will  not  make  them  fo,  for  more  than 
each  has  received.  584 

If  they  all  join  in  a  receipt  for  money, 
the  court  will  make  that  truftee  liable 
only  who  received  it ;  otherwife  as  to 
executors,  becaufe  they  need  not  join. 

/  ihid, 

ti'onSj  auD  ^a^ment  of  IDzhu.  See 

tireitj  ^ati'0faSicn>  Contingent  l^e- 
mainoer. 

The  truft  of  a  term  was  for  railing  por- 
tions for  a  daughter  in  default  of  ilTue 
male,  payable  at  2 1 ,  or  marriage  ;  the 
mother  died,  leaving  no  fon,  and  only 
one  daughter,  the  plaiDtiff's  wife,  who 
with  her  huft^and  brcught  their  bill 
againft  the  father,  and  the  truftees,  to 
raife  the  portion  immediately  :  The 
court  Vv^as  of  opinion  fhe  was  not  inti- 
tled  to  have  it  raifed  in  the  father's 
life- time."  39 

CruHeeg  fo;  p?efett3i'ng  Contingent 
lEeraaint^ets.   See  Mb^^z, 

Sir  J.  H.  by  will  devifed  his  lands  after 
the  death  of  his  wife,  and  a  truft  term 
of  1000  years  to  his  fon  B.  H.  for  99 
years,  if  he  fhould  fo  long  live,  re- 
mainder to  truftees  and  their  heirs  dur- 
ing the  life  of  B.H.  to  prefcrve  con- 
tingent remainders,  remainder  to  the 
firft,  fon  of  B.  H.  remainder  to  Sir 
y.  H.'s  fecond  fon  in  the  fame  manner, 
with  like  remainder  to  all  his  other 

fons. 
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ions,  remanider  to  Sir  J.  //.'s  daugh- 
ters, remainder  to  his  heirs :  a  power 
for  B.  H.  and  the  other  fons,  within 
two  years  after  being  in  pofTeffion,  and 
having  a  fon  of  eighteen,  to  revoke  the 
former  ufes,  and  limit  new  ones,  fo  that 
the  premiffes  be  limited  to  the  heirs 
male  of  the  Tons. — B,  H.  died  v/ithout 
^flue — H.  H.  fecond  fon  of  Sir  J,  H. 
married,  and  has  a  Ton  C.  H.  turned  of 
21.  They  became  indebted  by  bond 
to  creditors,  and  affign  the  fettled  eRate 
in  truH  for  them,  and  agree  to  fufFer  a 
recovery,  to  make  the  ailignment  more 
efFeftual.  ^.  H.  fifth  fon  of  Sir  J.  H. 
is  living,  all  his  other  fons,  who  had 
intermediate   remainders   are  dead. 

Lord  Hard'wicke  of  opinion,  this  was 
not  fuch  a  cafe  as  would  induce  the 
court  to  decree  a  truftee  to  join  in  a  re- 
covery, and  difmilTed  the  bill  brought 
by  creditors  againll  the  heir  at  law  of 
the  furviving  truftee,  to  compel  her  to 
join,"  Page  22 

Where  the  intent  of  the  owner  of  an  cilate 
appears  to  preferve  the  Limitations  he 
has  made  of  it,  as  far  as  poflible,  the 
court  will  effeduate  this  intent,  where 
the  ufes  arc  executory.  24 
The  court  would  not  declare  whether  the 
truftees  joining  would  have  been  liable 
to  make  fatisfa^tion  for  fuch  a  breach 
of  tri^ft.  2  bid. 

Making  the  father  tenant  for  99  years, 
initead  of  giving  him  the  freehold,  is  to 
prevent  his  having  fuch  an  influence 
over  the  fon  when  of  age,  as  to  draw 
him  in  to  deilroy  the  fettlement.  ib. 
Chudleigh  and  Archer''^  cafe  gave  rife  to 
the  inferting  truftees  to  preferve  con- 
tingent remainders.  753 
The  want  of  a  vefted  ellate  in  feoifees  to 
ufes,  was  a  defeat  that  called  for  a  re- 
medy, ihid. 
It  was  fettled  in  Cholmekys  cafe  that  truf- 
tees took  an  ellate,  and  doubled,  till 
then-,  whether  they  had  any  more  than 
a  right  of  entry  in  cafe  of  forfeiture. 

ibid. 

The  trullees  might  have  had  an  injunc- 
6Uon  to  ftay  wafte  before  the  contin- 
gent remainder- man  came  in  effe.  ibid. 

Truftees  to  preferve  contingent  remain- 
ders may  be  guilty  of  a  breach  of  truft, 
and  are  puniihabie  for  it.  754 


An  alienee  is  not  afTefled  by  the  a£l  of 
the  truftee,  but  by  notice  of  the  truft. 


THE  cafes  in  which  this  court  re- 
lives againft  verditlits,  are,  where 
the  plaintiff  knew  the  fad  of  his  own 
knowledge,  to  be  orherwife  than  what 
the  jury  found,  and  the  defendant  was 
ignorant  of  it  at  the  trial.  224.  . 

Where  a  defendant  fubmits  to  try  it  at 
law  firft,  when  he  might  by  biil  of  dif- 
covery  have  come  at  the  fad,  from  the 
plaintiff's  anfwtr  on  oath  before  fuch 
trial  was  had  ;  the  court  will  not  al- 
ways relieve  againft  a  verdid.  ibid. 
Allowing  the  damages  to  be  excefllve,  the 
defendant  at  law  ought  to  have  applied 
to  the  court  where  the  caufe  was  tried, 
and  moved  for  a  new  trial  on  that  ac- 
count, ibid. 
Though  the  jury  make  a  wrong  conclu- 
fion  in  a  fpecial  verdid,  the  coui  t  will 
judge  by  the  fad.  523 

tEcEeD  3IntereO:.   See  ^ojtions 
anu  t!)c  ^Di'bi'iiou  under  llegacp,  of 

A  dire£\ion  to  truftees,  to  pay  a  principal 
fum  after  the  death  of  a  father  and  mo- 
ther to  their  ifTue  equaliy,  to  fons  at 
21,  to  daughters  at  21,  or  mai  riage,  is 
only  a  circumftance  or  qualification  in 
the  perfon  receiving,  and  was  not  in- 
tended to  accelerate  the  payment,  or 
veil  it  in  the  children  ;  for  the  direc- 
tion of  the  payment-is  the  gift,  and 
will  not  'veji  till  the  time  of  payment 
comes.  57 

Where  a  legacy  is  given  generally  at 
marriage,  or  at  21,  the  veiling  and 
time  of  payment  are  the  fame.  102 

Where  a  legacy  is  adually  vefted,  as  if 
given  to  A.  payable  at  2i,  yet  it  fhall 
not  carry  intereft.  ihid, 

P.  gives  two  thirds  of  his  real  eftate  to 
his  fon,  to  hold  to  him  his  heirs  and  af- 
figns  for  ever  J  but  in  cafe  he  dies  be- 
fore 
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fore  he  fliall  attain  the  age  of  21,  or 
without  iiTue,  then  to  the  teftator's 
wife,  her  heirs  and  alTigns ;  the  fon 
died  after  21,  without  ilTue.  Lord 
Hqrdimcke  held  it  to  be  a  veiled  eftate 
in  fee  in  the  fon,  as  he  attsin-sd  2 1 ,  and 
though  he  died  without  ifTue,  that  it 
did  not  go  over  to  the  mother,  •  but 
defcended  on  his  heir  at  law."    P.  1 93 

C  F.  devifed  54,000/.  to  his  executors, 
l5c.  in  trull  to  inveft  the  fame  in  go- 
vernment or  other  fecurities,  and  to 
jDay  the  yearly  intereit  thereof,  to  all 
bis  children  by  hjs  late  or  prefent  wife, 
lhare  and  (hare  alike  ;  to  thofe  that 
were  born  of  the  latter  at  the  age  of 
21,  and  each  of  his  daughters'  ihares 
to  be  paid  during  tlieir  lives,  and  after 
each  and  every  of  their  refpedlive  de- 
ceafes,  to  divide  the  fhare  of  the  fecu- 
rities wherein  the  funi  fhall  have  been 
invefled,  among  the  iffue  of  fuch  of  my 
children,  who  fliali  happen  to  die,  in 
fuch  proportions  as  any  of  my  children 
fo  dying  lhall  refpeclively  appoint; 
and  jfor  wantoffuch  appointment  then 
to  divide  fuch  fliare  of  the  fecurity 
equally  ameng  fuch  refpedive  iiTue  of 
any  of  my  fnid  children,  at  their  ages 
of  2  i  ;  and  in  cafe  any  fuch  iffue  {"hall 
liappen  to  deceafe  before  21,  then  the 
fhare  of  him,  her  or  them  fo  dying 
lliail  go  to  the  fur-vivors  ;  and  in  cafe 
all  the  iliue  of  any  of  my  children  (hall 
happen  to  die  before  2 1,  to  be  divided 
equally  among  all  my  other  children, 
or  their  children;  the  children  of  any 
of  my  children,  who  (hall  happen  to 
be  dead  at  the  time  of^  the  deceafe  of 
the  longer  liver  of  the  iiTue  of  my  faid 
children,  (fuch  iiTue  dying  all  before 
the  age  of  21,)  to  have  the  fliare  of 
his,  or  her  parent  equally  between 
them.  315 

After  the  death  of  C.  F.  (the  tefiator) 
Ptter  one  of  his  fons  died,  having  fir(l 
made  his  will,  and  his  brother  PhUip 
executor  and  rcfiduary  legatee,  who 
brought  his  bill  againd  the  other  chil- 
dren ©f  C,  F,  and  infixed  the  fliare  of 
j?^<e/ifr  in  the  fum  of  54,000/.  under  the 
tettator's  will  abfolucely  veiled  in  him, 
and  belonged  to  the  plaintiff  as  his  re- 
prefentative,  or  that  it  was  fallen  into 
the  rejiduumy  and  belonged  to  the  re- 
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fid uary  legatees  only.  Lord  Bardwkh 
of  opinion,  it  cannot  belong  to  Peter'% 
reprefentative,  as  it  never  veiled  in  Pe^ 
ter  himfeif^  for  'tis  the  fhareonlyof  the 
yearly  produce  of  the  4,000  /.  that  i$ 
given  to  any  of  the  children,  t^he  prin- 
cipal being  intended  as  a  prov'iiion  for 
the  feveral  fiirpes  of  each  child,  nor 
dees  it  belong  to  the  refidaary  legatees, 
for  this  is  a  particuJar  legacy  divided 
from  the  refidue,  and  therefore  the 
fliare  Peter  ought  to  go  among  the 
forviving  children.  Page  335 

If  a  legacy  be  devifed  generally  to' be 
paid  at  21,  and  the  legatee  die  be- 
fore, yet  it  is  fuch  a  veiled  intereit  in 
the  legatee,  that  the  executor  may  fue 
for  it,  and  recover  it,  for  it  is  dthttum 
in  pra^fenti^  though  foli;endu7n  in  futuro, 

427 

If  a  legacy  be  devifed  to  A.  at  21,  or 
when  he  attains  21,  and  he  dies  before, 
it  is  lap  fed.  ibid. 
The  refidue  diredled  to  be  paid  equally 
between  his  two  g;  andchiidren,  at  fuch 
time  as  they  feverally  attain  2j,  or 
fooner,  ifhis  daughter  thinks  fit ;  the 
words,  Qr  fooner,  idc.  make  it  a  veiled 
legacy  and  tranfmiffible.  428 

auB  tiiStatDjfal  l^olMCt.  See 
Charlti?,  ^cl)ool,  l^ofpital. 

Local  vifitors  do  not  vlfit  but  from  three 
years  to  three  years :  yet  if  they  pleafe, 
thfcy  may  hear  complaints  within  that 
time,  109 
If  governors  are  vifitors  alfo,  they  are  ac- 
countable to   this  court,  quoad  the 
eilates  of  the  charity.  165 
No  court  of  law  or  equity  can  anticipate 
the  judgment  of  a  victor,  or  take  away 
their  jurifdidion,  for  their  determina- 
tions are  final  and  conclulive.  674 
The  vifitatorial  determination  is  forum 
dome/iicum,  and  adjudged  in  a  fummary 
w&Y  fecirndum  ai  bitnum  honi  viri,  and 
therefore  more  convenient,  ihid. 
Where  there  is  an  indefinite  number,  a 
lay  corporation  may  incorporate  new 
members.  675 
A  vifitor  is  a  properer  judge  of  the  com- 
parative fimefs  of  a  candidate,  than 
courts  of  law  or  equity.  ibid^ 
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itL  information  here  is  Improper,  the  ap- 
plication (houlfl  have  been  to  a  court 
of  law,  for  a  mandamus,  to  determine 
the  particular  right  between  the  par- 
ties. Page  676 

BlcHuntarp  Con^jc^mce.   See  5Deet>0> 

iV.  the  mother  of  A,  S.  was  fcifed  In  tail 
ex  pro-vijione  niri  of  the  eftatc  in  que- 
iHon,  reverfion  in  fee  to  her  hulband, 
j4.  S.  and  l^.  S.  herhufband  created  a 
mortgage  term  of  1000  years  on  this 
eilate,  and  N.  joined  in  levying  a  fine 
to  the  mortgagee,  remainder  to  I'uch 
ufes  as  PF.  S.  fliould  appoint,  and  in 
default  thereof  to  him  and  his  heirs 
/F.  S.  before  the  levying  of  the  fine, 
on  fale  of  an  eftate  belonging  to  him, 
covenants  with  J.  S.  the  purchafer  for 
quiet  enjoyment,  and  afterwards  makes 
an  appointment  to  truitees  for  particu- 
lar purpofes  of  the  wife's  ellate  ;  ift, 
to  raife  money  by  fale  of  the  wife's 
eilate,  and  pay  the  mortgage,  and  the 
refidue  for  the  benefit  of  his  wife  and 
children,  y.  S.  being  evided  of  the 
lands  he  purchafed  and  N.  and  Pf^.  S, 
being  dead,  brings  his  bill  againft  J. 
S.  and  l^er  four  children  to  fubjed  her 
eftate  to  the  plaintiff's  demand  under 
the  covenant  of  IV.  S.  "It  being  a 
doubtful  cafe,  whether  the  plain tii-i^s 
debt  accrued  by  breach  of  covenant, 
till  after  the  appo"ntment  of  IV.  S.  in 
execution  of  the  power.  Lord  Hard- 
TOzVy^tf  diAniffed  his  bill."  410 

'^he  trud  created  by  the  hufband  of  the 
wife's  eftate,  would  not  at  law  have 
been  deemed  fraudulent  againft  credi- 
tors, nor  even  againft  a  fubfequent 
purchafer ;  and  if  fo,  this  court  will 
not  carry  it  farther.  412 

Voluntary  conveyances  in  general,  are 
held  fraudulent  againft  purchafers.  i^id. 


w 


mfe.   See  ¥rua.  Cafe. 

HERE  the  ufe  of  the  recovery  is 
declared  to  be  tathe  recoveror  and 
his  heirs,  it  does  not  creare  a  new  eftate, 
but  he  is  m  of  the  antient  ufe.  756 

tUliV)^.    See  Zix:mit2» 


If  a  mortgage  be  drawn  for  5  ^e^'  cent.. 
and  a. mortgagee  takes  Jtx,  it  would  be 
void  on  the  word  take,  in  the  ftatute 


of  iz  An 


Page  154. 


males. 

WHERE  the  fuit  might  have  been 
brought  iii  the  grand  feftions  of 
Wales,  it  has  often  been  the  reafon 
for  difmilfing  bills  here.  264. 

?aarn.  See  (S^uaiHian. 
C(Itaae.    See  Cimber,  ^iifautj  31n- 


junifi'on. 


A  limitation  to  A.  for  life,  to  truftees  to 
prcferve  contingent  remainders,  to  the 
firft,  ^dc^  fons  of  A.  in  tail,  remainder 
to  B.  for  life,  remainder  to  his  firft, 
Ci/c.  fons  in  tail,  reverfion  in  fee  to  A, 
who  cuts  down  timber;  againft  whom 
B.  brought  his  bill  for  an  injunftion  to 
ftay  wafte  :  tho'  B,  has  no  right  to  the 
timber,  yet  as  he  has  an  intereftin  the 
maft  and  Ihade,  \i  A.  fliould  die  with- 
out fons,  and  as  B.  could  not  maintain 
an  adtion,  not  having  the  immediate 
remainder,  the  court  continued  the 
injunflion.  94 

The  truftees  to  preferve  contingent  re- 
mainders, may  bring  a  bill  to  flay 
wafte  in  the  tenant  for  life.  95 

The  cutting  down  decayed  timber  is  as 
much  walle,  as  cutting  down  any  other. 

ibid. 

A.  devifes  his  lands  to  his  fon  and  heir?, 
but  in  cafe  he  fliould  attain  21,  and 
die  without  iflTue,  then  he  gives  the 
lands  to  his  daughters,  and  diredls 
that  they  fliould  be  fold,  and  the  mo- 
ney divided  among  the  daughters ;  the 
fon  who  v/ants  three  quarters  of  a  year 
of  21,  intended  cutting  down  3000/. 
worth  of  timber  ;  the  daughters  bring- 
a  bill  to  ftay  wafte:  **Lord  Hardivicke. 
was  of  opinion,  they  are  intitled  to  the 
injunilion,  as  it  is  purfuing  the  tefta- 
tof's  intention,  and  preferving  the 
value  of  the  eftates  intended  to  go  to 
the  daughters."  209 

Tenant  for  life  fubjecl  to  wafte,  remain- 
der for  Ike  dirpunilhabie  for  wafte,  re- 

raainder 
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snainder  in  fee,  the  court  will  not 
fufFer  an  agreement  between  two  te- 
nants for  life  to  commit  waile,  to  take 
place   againil    the  remaiader-man. 

Page  2IO 

Where  a  mortgagor  commits  waile,  he 
will  be  refirained,  becaufe  the  whole 
eftate  is  a  fecurity.  ihid. 

Lord  Hardicicke  declared,  he  fliould  have 
no  icruple  to  grant  an  injundlion  to 
flay  wade  in  favour  of  a  child  in  venire 
Jamere  though  it  has  been  hitherto 
laid  arguendo  only.  2 il 

He  was  inclinable  to  think,  that  in  an 
executory  devife,  the  heir  at  law  ought 
to  be  rellrainsd  from  committing  waile. 

ibid. 

Bill  for  a  fatisfafljon  forwallein  cutting 
down  trees  againil  an  affign'se  of  the 
lefiee  of  a  college,  after  the  affigoment, 
and  for  wafte  done  before  the  aiiign- 
ment,  after  the  eilate  of  the  tenant 
that  C'.ic  down  the  timber  is  deter- 
mined by  alignment ;  a  bill  cannot 
be  entertained  merely  for  fails  faction, 
without  praying  an  injun^lion.  262 

In  wafte  the  place  wafted  is  recovered, 
in  trover,  damages.  263 

To  ftay  the  wafte,  and  not  by  way  of  fa- 
tisfadlion  of  damages,  is  the  ground 
of  coming  into  this  court.  ihid. 

Cn  bills  lo  ftay  wafte,  the  court  will 
make  a  complete  decree,  and  give  the 
party  injured  a  fatis faction.  ihid. 

In  a  bill  to  ftay  wafte,  a  plaintiff  is  not 
intitled  to  a  difcovery,  unlefshe  waves 
the  double  penalty.  457 

If  a  defendant  by  his  anfwer,  admits  he 
has  done  wafte  before  the  iiiing  of  a 
bill,  though  he  fwears  he  has  commit- 
ted none  fince  ;  yet  that  is  not  fufli- 
cient  to  induce  the  court  to  dilTolve 
the  injunftion.  481J 

The  court  will  not  grant  an  irjundtion 
to  ftay  wafte  in  digging  mines,  till 
the  anfwer  is  come  in,  or  the  defend- 
ant has  made  default,  in  not  putting 
in  his  anfwer.  723.  496 

If  tenant  for  life,  by  demife  of  a  billiop's 
predeceftbr,  commits  wafte  during  the 
vacancy,  the  fucccfTor  fliall  have  an 
action  for  it.  755 

h  f  ril  tenant  for  life  gave  leave  to  a 
f<:cond,  who  was  without  impeachment 
fif  waile,  10  cut  timber,  but  the  court 


granted  an  injun6lIon  ;  for  lie  ouglit- 
not  to  do  wafte  before  the  eilate,  ta 
which  the  privilege  was  annexed,  came 
into  pofTcffion.      '  Page  75^ 

rtocr  Mollis*    See  CypoSti'on  of 

On  the  marriage  of  Sir  James  Jjhe,  a  fet- 
tlement was  made  of  two  ftiares  in  the 
New  River  water,  to  hirn  for  life,  to 
his  wife  for  life,  and  after  their  de- 
ceafe  one  ftiare  was  limited  to  fuch  of 
the  younger  children  of  Sir  jiames  as 
were  not  his  heir  at  law^  or  for  want 
of  fuch  ifiue  to  the  fifters  of  Sir  James 
and  their  childrenj  as  he  fhould  ap- 
point, and  the  other  fhare  alfo  to  the 
'  lifters  as  he  fhould  appoint;  but  in 
cafe  of  no  iffue  of  Sir  Jafnes,  or  if 
he  Ihould  make  no  appointment, 
the  fame  was  limited  to  the  lifters,  and 
the  children  of  Catharine^  one  of  the 
fifters  under  whom  the  plaintiffs  claim 
in  fuch  manner  as  they  were  intitled 
to  one  whole  ftiare.  336 

The  fettlsment  being  in  the  defendant's 
cuftody,  the  bill  was  brought  for  a 
ftiare  in  the  New  River  water,  and  an 
account  of  mefne  profits  from  the  death 
of  Sir  James  AJhe  the  father  of  the  de- 
fendant's wife,  who  claims  a  right  to 
fuch  ftiare  as  heir,  and  as  if  no  fettle- 
ment had  been  made  ;  a  fine  was  le- 
vied alfo  of  the  two  fhares  in  the  three 
counties  the  waters  run  through,  and 
they  have  received  the  profits  from  Sir 
James  J/he' s  d^TLth.  in  1733,  till  the 
filing  of  the  bill  in  1 74 1 ,  on  the  plain- 
tiff's  difcovering  there  was  a  fettle-, 
ment.  **  As  it  relates  to  other  eftates, 
the  fettlement  muft  be  produced  in 
any  court  of  law  and  eouity  on  no- 
tice ;  and  there  muft  be  an  account  of 
rents  and  profits  from  the  time  the 
title  accrued,  becaufe  the  fettlement 
was  in  the  hands  of  the  defend- 
ants, and  though  they  knew  the  plain- 
tiff's title,  yet  they  did  not  difclofe 
it.  ibid. 

Though  it  is  a  matter  of  law,  yet  the 
court  may  determine  upon  it,  for  it  is 
not  necelTary  that  every  icg&l  queftioa 
be  fent  to  law.  3  37 

Thought 
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Thougli  fiiares  ia  waterworks  are  a  legal 
ellateand  corporeal  inheritance,  yet 
no  one  proprietor  can  receive  the  pro- 
fits himfelf ;  and  as  there  is  no  otl^er 
way  to  get  at  it,  it  is  proper  to  come 
intj   this   court  for   mefne  profits. 

Page  33  8 

If  there  had  been  only  one  child,  it 
would  have  been  excluded  by  the 
words  other  than  fuch  as  /hall  he  heir  at 
laiv,  or  if  there  had  been  feveral 
daughters,  as  they  would  have  made 
but  one  united  heir  they  would  have 
been  excluded,  or  if  boih  fons  and 
daughters,  and  reduced  only  to  one 
dyddf  the  cliild  could  not  have  taken. 

ibid. 

Mill  atiD  Ceftament.  See  Com'cU, 
CotJ^ljolti,  mojtJS,  Cjcpodtion  of 
s:ao^l>0,  ^ol3)er,  CcnantiS  in  Com- 
mon, jgfJtatute  of  /rauli0  aiili  l^etr- 
;«n'c0,  Cj:ccuto?5  i^atl)et:  anD  ;i)on, 
Spiritual  Court,  i^etjocation,  i^eir, 
cao?l>0,  j^urtJtbo?,  Cenant  W  tl)e 
Curtefv,  Ulnfaut,  ^publication  of  a 
mau  CrcaCctt,  IDcbts,  Spoliation, 
j^emc-CoUeit. 

A  plea  to  a  bill  brought  to  fet  afide  a  will 
for  fraud,  and  for  appointing  a  re- 
ceiver, allowed  as  to  the  firft  pan,  and 
difaliowed  as  to  the  latter.  1 7 

This  court  cannot  fet  afide  a  will  for 
fraud  ;  for  the  due  execution  js  triable 
at  law  only.  ihid. 

Sealing  a  will  being  required  by  a  power, 
is  not  to  be  difpenfed  with,  163 

Where  there  is  no  devifee  named,  this 
is  an  abfolute  omiilion,  and  cannot 
be  fupplied  by  parol  evidence.  258 

There  may  be  a  difference  of  expreffjon 
in  wills.,  though  the  fame  thing  is 
meant;  and  to  lay  weight  on  llrid 
forms  of  words,  when  ihc  meaning 
is  plain,  would  be  conilruing  wills 
with  too  great  nicety.  318 

Lord  HarJiuicke  faid,  there  was  no  pre- 
cedent either  in  a  court  of  law  or 
equity,  where  it  has  been  held  a  power 
over  real  eliate,  executed  by  an  in- 
fant, is  good  ;  and  declared,  as  he 
could  find  none,  he  would  make  none, 
and  that  the  difpofition,  IV.  in  this 
cafe  has  attempted  to  make  by  her 
will  cduJd  not  take  pla;e.  695 


5Det)ife  0?  5Dc^ifec.  See  ^(Tets,  5Ilefl;cT> 
3Butcreft,  Cypofttion  of  cHczD^, 
•CreaCoa,  Cftates  pur  auter  tJie,  t^i- 
juitntiott  cf  (ZBftateg,  3"tcntiou. 

JV.  devifed  all  his  houfehold  goods,  cat- 
tle, corn,  hay,  and  implements  of 
hulbandry,  and  flock  belonging  to  his 
houjiy  mejfuage^  farm  and  fremijjesy  he 
held  by  leafe,  to  his  wife  for  life  :  a 
malt-houfe being  included  in  the  leafe, 
the  Hock  of  that  as  well  as  the  Hock 
in  hulbandry,  will  pafs  by  this  be- 
queft.  Page  64 

A  man  devifes  all  his  realeftate  to  A,  af- 
terwards a  particular  farm  to  H,  it  is 
an  exception  out  of  the  generality  to 
A.  101 

Where  a  man  devifes  fuch  a  quantity  of 
corn,  or  "number  of  fiieep  generally, 
it  is  a  devife  of  quantity  only.  121 

Where  an  eilate  has  been  devifed  before 
it  was  mortgaged,  the  devifee  takes 
the  equitable  interell  fubjed  to  tbe 
charge.  179 

B,  by  the  fourth  claufe  of  his  will  fays, 
that  my  eldeft  fon,  and  his  iflue,  l^c. 
lhall,  after  my  death,  have  all  my 
whole  eUate,  real  and  perfonal,  except 
ilill  what  I  have  given  to  my  wifp, 
and  lliall  give  by  other  difpcfuions  to 
her,  ^c.  **  The  exception  takes  out 
of  this  reliduary  devife  only  the  in- 
tereft  given  to  the  wife,  and  not  the 
things  thcmfelves."  286 

The  direding  the  truilees  to  ^//ro^  of  ail 
his  real  and  perfonal  eftate,  does  not 
import  to  fell,  but  to  manage  it  to  the 
beii;  advantage  for  the  faiuily,  287 

Plate  will  pafs  by  a  devife  of  houfhold 
goods.  570 

lEetJOcatiou 


of  a  Gn/U. 


lee  %zdXty 


B.  hy  a  will  in  1739  gives  all  his  eflate, 
real  and  perfooai,  to  his  brother,  and 
makes  him  executor:  Jn  1740,  ly  a 
deed  poll,  he  grams  to  his  wife  all  his 
fabilance  which  he  now  has,  or  here- 
after may  have.  Lord  Hanhvicke 
held  the  will  was  revoked  as  to  all  the 
perfonal  eitate  by  the  deed  poll ;  but 
as  it  cannoc  operate  as  a  grant  of  it 

10 


A  Table  of  the  Fnnapal  MatierU 


to  tire  wife,  the  perfonal  cftate  niuft 
be  dillributed.  Fage  72 

An  incomplete  a6^:,  and  void  at  law,  has 
been  held  a  revocation  of  a  will.  73 

Though  the  deed  poll  was  a  revocation 
of  the  legacies,  yet  the  executor  con- 
tinuing, the  will  muft  be  proved,  but 
he  is  become  a  truflee  for  the  next  of 
kin.  ihid. 

Where  there  is  an  inteftacy,  the  law 
knows  no  diiFerence  between  an  abfo- 
lute  and  a  qualified  one.  ibid. 

The  executor  mufi  in  this  cafe  diftribute 
according  to  the  cuilom  of  London^  as 
the  teflator  was  a  freeman.  ibid. 

Revocations  of  wills,  legacies,  t^c.  by 
furrende^ing  and  taking  new  leafes, 
have  been  all  in  the  cafes  of  legal  in- 
terefts,  and  not  on  a  legacy  of  a  trull 
eftate.  176 

A  court  of  equity  does  not  favour  revo- 
cations of  wills  contrary  to  a  plain  in- 
tention of  the  teflator.  17^ 

This  court,  in  revocations,  governs  it- 
felf  by  the  fame  rule  as  courts  of  law 
hold,  only  as  to  difcents  of  eftates, 
or  facceffions  of  property,  or  to  the 
efFed  of  limitations  of  eftates.  ihid, 

Wiitml^.  See  cSt)w5euce3  IDepoSti'on^^ 
J'rau&j  examination,  ^uiuitiiClra- 

Where  a  plaintirTexamines  only  one  wit- 
nefs  to  eflablifh  a  fad,  yet  the  court 
will  fo  far  lay  llrefs  upon  this  evidence, 
a$  it  ferves  to  explain  any  collateral 
circumflance.  270 

In  a  matter  that  depends  upon  tradition, 
the  evidence  of  ancient  perfons  is  pro- 
perly admitted.  578 

The  court  will  not  allow  articles  to  be 
exhibited  againil  the  competency  of 
a  vvitnefs  after  puhlkationy  becau'e  this 
might  have  been  objeded  to,  and  in- 
quired into  upon  the  examination, 

643 

Tho  court  will  allow  fuch  articles  to  the 
ardit  of  a  ivitncfs  after  pu hi'! cation,  be- 
caufe  the  matters  examined  into  in 
fuch  cafes  were  not  material  to  the  me- 
rits of  ihe  caufe  ;  but  not  v/ljere  the 
cummiffion  is  to  go  to  foreign  pajts, 
beciiui'e  this  would  introd  uce  a  certain 
method  of  delay,  unlefs  no  perfon  in 
Engl  a: J  ^^xi  f.*'C;ir  to  the  perioa's  cre- 
dit, ibid. 


ccto?t)0.  See  d^iJoHtfon  Of  caio^t?^* 
and  Umpifcatron;,  ContJi'ti'on,  Cou- 
tinseut  ISemai'uDer,  #ano?03  3mie, 
li^aron  ant>;fcme,  Statute  of  ^ojt^ 
main. 

IFordi  are  not  the  prIncipaLthings  in  a 
deed,  hxsXx^a^  inteiit  of  the  grantor and 
though  the  judges  have  no  power  to 
alter  them,  or  infert  others,  yet  they 
ought  to  conflrue  them  the  moil  agree- 
able to  his  meaning,  and  rejed  any 

.    that  are  infenfible.  Fage  136 

Shall  and  may,  in  ads  of  parliament,  or 
in  private  conflitutions,  are  tobecon- 
Urued  imperathvely,  166 

The  court  may  expound  the  words  of  a 
will,  but  cannot  ftrike  them  out.  233 

5".  by  her  will,  fays,  I  devife  my  houfe, 
^c,  to  my  fon  Robert^  and  his  heirs 
and  aifrgns  for  ever ;  and  in  cafe  he 
fhall  happen  to  die  in  his  minority, 
and  unmarried,  or  without  iffue,  I  give 
it  to  my  fon  Harry  and  his  heirs, 
"  Lord  Hardnvicke  faid,  the  eftate  is  to 
go  over  only  upon  one  contingency, 
Robertas  dying  during  his  minority, 
and  the  eftate  vefted  in  him  upon,  his 
coming  of  age,  and  is  fubjed  to  his 
debts  on  fpecialty.  390 

A  disjundive  at  the  end  of  a  period  fhall 
not  make  all  the  precedent  fentences 
fo,  if  the  intentJon  appears  againft  it. 

591 

H.  R,  fufFers  a  recovery,  and  declares  it 
fhali  enure  to  the  .ufe  of  himfelf,  his 
heirs  arid  afligns,  a?2d  w  fuch  ufes,  Effc, 
as  by  his  will,  ^c.  he  fhould  appoint ; 
the  word  and  may  be  underflood  dif- 
jundively  for  the  word  cr,  to  fatisfy 
the  intention  of  the  teftator,  v/ho  by 
will  appointed  the  recovery  fhould 
enure  to  the  ufe  of  y,  C,  and  J.  D, 
and  their  heirs,  on  trufl,  Cffr.  408 

Any  words  in  a  will  that  are  fufJicient  to 
ihtw  the  intention  of  a  teftator,  are 
fufiicient  to  pafs  an  eftate.  409 

R.  P.  in  the  devife  at  the  end  of  his  will, 
fays,  "  All  the  reft,  refidue  and  re- 
"  mainder  of  my  goods,  chattels  and 
"  perfonal  eftaie  together  with  my 
real  eftate  not  hereinbefore  deviled, 
"  I  give  to  my  vv-ife,  whom  I  appoint 
*'  fole  execuirix."  "  Lord  Hardivicke 
faid,  the  words  together  iK>uh  my  real 
tjiatCy  will  carry  the  land  and  inherit- 
ance. 
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ance,  notwhh (landing  they  are  ac- 
cOiTipanied  with  the  words  goods^  chat- 
fels  and  perfonal  ejiate.  Page  486 

t  is  fettled  fmce  the  cafe  of  Wheeler  ver- 
fus  Walloon,  in  Allen  28.  that  the  re- 
verfion  will  pafs  by  the  words,  "  re/i 
of  my  lands^  in  a  devlfe,'*  492 

^here  a  man  gives  a  farm  in  Dale  to  A.. 
and  his  heirs,  in  one  part  of  his  will, 
and  in  another  to  B.  and  his  heirs,  it 
is  now  conftrued  either  a  jointenancy, 
or  tenancy  in  common,  according  to 
the  limitation.  493 

When  a  teilator  gives  all  his  eftate  what- 
foever,  and  wherefoever,  it  compre- 
hends all  that  he  had,  real  or  perfonal. 

494 

Doubtful  and  ambiguous  words,  ought 
not  to  controul  clear  and  certain  ex- 
preffions.  525 

jant.    See  |!^jOCeC^,  and  Be  €)CCat 
IReguo,  Cjcccutioii. 

An  aclion  brought  on  the  calHco  a61,  in 
which  the  plaintiff  ferved  the  defend- 
ant with  a  copy  of  a  writ,  inftead  of 
a  fpecial  capias^  and  afterwards  got 
the  curfitor  to  alter  the  return  of  the 
original ;  the  alteration  is  erroneous, 
and  the  writ  muft  be  fuperfeded.  362 
Where  error  appears  on  the  face  of  the 
writ,  the  propereft  courfe  is  by  plea 
in  the  court  where  it  is  returnable.  363 
The  copy,  though  an  irregular  fervice, 
is  iliil  an  execuiipn  of  the  writ.  364 
After  original  vv'rits  had  iffued  under  the 
feal  of  this  court,  they  were  altered 
and  amended,  with  the  leave  o-f  the 
curfitor,  by  the  plaintiff's  attorney, 
and  then  refealed  ;  the  defendant  ap- 
plies to  fuperfede  the  writs  on  account 
of  the  rafures  made  in  them  after  they 


were  fealed 


Lord  Eaidi 


fiid. 


as  the  miltakes  were  merely  literal,  or 
verbal,  there  were  no  grounds  to  fu- 
perfede them,  efpecially  as  thecurfiiors 
have  declared  il  to  be  the  courfe  of 
their  office,  that  when  their  clerks  are 
guilty  of  miftakcs  in  making  out  the 

■  origui.il  variant  from  the; pr^*T//^,  they 
dired  the  plaintiff's  atiorney  to  fet 
them  rigi)t,  v./here  mitlakesdo  not  af- 
fe(fi  the  fubltance  of  the  writ.  595 

Where  an  original  writ  iffues  from  hence, 
$ftd  is  altered,  this  court,  before  the 


return,  have  the  cognizance ;  but 
doubtful  if  they  have  the  return.  P.  596 

No  perfon  after  an  original  writ  is  fealed, 
can  alter  it,  without  bringing  it  to  be 
refealed.  598 

If  writs  are  altered  after  the  return  is  our, 
and  procefs  iffued  upon  them,  and  filed 
in  the  court  of  King's  Bench,  without 
having  them  refealed,  it  is  under  the 

•  cognizance  of  the  judges  there  ;  and 
this  eaurt  will  not  meddle  with  them. 

ihlJ. 

Original  writs  were  at  firft  commiflional 
to  the  courts.of  common  law ;  for  with- 
out an  original,  none  of  thofe  courts 
had  any  power  to  hold  a  plea ;  and  a 
judgment  where  there  was  no  original 
was  void  ;  and  all  the  jurifdi^ion  the 
courts  of  coirimon  law  have  now,  is 
upon  a  prefumption  of  privilege,  599 

Though,  in  judgment  of  law,  the  ori- 
ginal is  fuppofed  to  be  taken  out  be- 
fore the  capias,  yet,  where  the  plaintiff 
has  obtained  a  verdidl,  he  need  not 
fue  it  out,  for  the  fktutes  of  jeofails 
cure  the  want  of  it.  ibid. 

The  return  of  the  original  is  mere  form  ; 
for  though  made  in  the  fheriff 's  name, 
it  never  goes  to  him,  but  is  indoifed 
by  the  plaintiff's  attorney:  "  Th^re 
is  nothing  in  our  bailiwick  by  which 
the  delendant  can  be  attached."  600 

If  2LheT  oyer  given,  the  plaintiff  had  come 
into  this  court,  and  (hewn  a  variance 
between  the  writ  and  prjecipe,  the 
court  would  have  directed  it  to  be  fet 
right.  Hid. 

The  defendant's  attorney  fliould  have 
pleaded  the  variance  between  the  ori- 
ginal and  the  declaration  in  abate?nent-, 
but,  infread  of  that,  he  pleaded  out- 
lawry in  bar  \  and  after  that,  the  ge- 
neral iffue,  this  IS  a  waver  of  ths  ir- 
regularity. 601 

l^xit  of  at>  quoD  SDamiunit. 

An  application  to  the  court  to  fet  afide 
a  writ  of  ad  cuod  damnum,  on  a  fuggef- 
tirn  of  furprize  upon  the  inhabitants 
of  the  neighbourijig  villages,  when  the 
-inquiiition  was  taken  thereon  ;  and  for 
want  of  a  new  road  being  fst  out  (la 
lieu  of  the  road  taken  av<.ay  by  the 
perfon  who  fued  out  the  writ)  in  his 
C'wn  ground.    "Lord  on 
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alt  the  circumftances  of  this  cafe,  was 
of  opinion,  there  was  no  furprize,  nor 
neceffary  the  new  road  fhould  be  fetout 
by  the  perfon  who  fues  out  the  writ, 
in  his  own  foil.  Page  766 

In  cafes  upon  writs  of  ad  quod  damnum^ 
this  court  mufc  judge  according  to 
rules  of  Jaw.  '  770 

The  inconvenience  to  the  publick  in 
thefe  cafes  is  not  inquirable  here,  be- 
ing a.  jurifdidion  belonging  to  the 
quarter-feflions  only.  ihid. 

It  is  fufficient  if  the  inquifition  is  exe- 
cuted in  a  fair  ?.nd  open  mann-er.  ibid. 

Though  the  appenl  is  diredled  to  be  at 
the  next  quarter- feffions  by  8  Si/  9  IV. 
3.  the  juftices  may  adjourn  it  to  a  fub- 
feq^uent  felTi Oils.  771 


Where  a  new  road  is  made,  and  the  pa«| 
rifh  can  be  at  no  farther  expence  with  j 
regard  to  the  old  one,  the  inhabitants;  ^ 
ought  to  repair  the  new  for  the  fu- 
ture  :  where  the  new  road  lies  in  ano- 
ther pariib,  then  the  perfoo  who  fued  \ 
out  the  writ,  and  his  heirs  ought  not 
only  iO  make  it  but  keep  it  repair. 


^cuugcr  Cl)tlt)rcn.  See  ?3ojti'o«.  | 

rXevife  of  5000/.  out  of  an  eftate  j 
equally  to"'  a  teftator's  children, -J 
with  renjainder  in  the  fan^e  cfcate  tol 
his  firft  and  other  fons,  the  eideft  fonl 
lhall  have  a  lhare.  438  I 
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